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EXPLANATION 


Each volume of this Digest is complete from the earliest times and is always 
down to date. The late Missouri cases are digested and included in the Cumu- 
lative Pocket Part in the back of each book. 

The Digest is compiled on the Key-Number plan. All Key-Numbered 
section lines in the American Digest Classification are represented in the Di- 
gest. 


Many of these Key-Numbered section lines have no digest paragraphs, 
which indicates that the courts of Missouri have decided no cases involving 
the subject-matter covered by the scope of the Key-Number section lines, but 
all Key-Numbered section lines are guideposts to authorities from other 
jurisdictions. When authorities from other jurisdictions are desired, examine 
the same Topic Title and Key-Number section in the Decennials and current 
Key-Numbered Digests. 

A Descriptive-Word Index, always complete and down to date, is pro- 
vided in volume 1 of the Digest. Here are listed alphabetically thousands of 
words descriptive of the persons, places, or things, questions of fact, and the 
legal principles involved in the cases digested. The late Missouri cases are 
also indexed by descriptive word in the Cumulative Pocket Part at the back of 
the Index volume. 

A Table of Missouri Cases, alphabetically arranged, is contained in the 
last volume of the set. It shows the title of the case, the Topic and Key-Num- 
ber section under which each point is digested, and the volumes and pages of 
the State Reports, South Western Reporter, and other standard sets of reports 
where each case is reported. Special effort has been made to show where 
a case has been passed on by the higher State Court or the United States Su- 
preme Court; also valuable information is included regarding appeals, re- 
hearings, and certiorari. 

Titles of memorandum decisions which are related to some other digested 
case are included in the table. The late cases are listed alphabetically in the 
Cumulative Pocket Part in the Table volume. 
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Scope-Note. 

INC5LUDBS the regulation and conduct of the business of transportation of goods 
and passengers by common or private carriers, and matters incidental thereto, such as the 
operation of palace cars, sleeping cars, etc., freight lines, collection and transportation of 
money by express companies, etc.; and rights, duties, and liabilities of those engaged in 
any such business, as to the public and as to individuals, in respect of the persons and 
property carried. 

For related matters under other topics, see Descriptive-Word Index. 

Analysis. 

I. Control and Regulation of Common Carriers. 

(A) In General. 

^=^1. Power to control and regulate. 

2. Constitutional and statutory provisions. 

3. Who are carriers. 

4. Who are common carriers. 

5. Companies, persons, or instrumentalities affected by regu- 

lations. 

6. Incorporation and organization of companies. 

7. Franchises and powers. 

8. Licenses and taxes. 

9. Reports and statements. 

10. Supervision by public officers in general. 

11. Conduct of business in general. 

12. Charges. 

12 (1). Scope and validity of regulations in general. 

12 (2). Local and through rates. 

12 (2). Long and short hauL 
12 (4). Passenger rates. 

12 (5). Reasonableness in general. 

12 (6). Consideration of other lines or entire system In determin- 
ing reasonableness of local rates. 

12 Proceedings before officers and commissions. 

12 (7). Evidence us to reasonableness. 

12 (8). Raising rates lowered for purpose of competition. 

12 (9). Conditions in grant of franchise and agreements with ma> 
nicipalities. 

12 (10). Transfers to connecting lines of same company. 

13. Preferences and discriminations. 

13 (1). Prohibition in general. 

13 (2). What constitutes discrimination. 

13 (3). Circumstances justifying discrimination. 

14. Exclusive privileges. 

15. Connections with and facilities to other carriers. 

16. Use of carrier's premises. 

17. Combinations of carriers. 

Consult Pocket Part for later cases. For explanation, see page ill. 
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I. Control and Regulation of Common Carriers — Continued. 

(A) In General — Continued. 

♦=^18, Proceedings to enforce or to prevent enforcement of regu- 
lations. 

18 (1). Remedies and judicial snpervislon In generaL 
18(2). Appeal from orders of officer or board. 

18 (3). Actions to enforce or set aside decisions of officer er board. 
18 (4). Proceeding's to enforce regulations as to connections witb 
or facilities to other carriers. 

18 (5). Remedies of persons aggrieved by discriminationSb 
18 (6). Injunction. 

19. Damages for violations of regulations. 

20. Penalties for violations of regulations. 

20 (1). In general. 

20 (2). Carriage of passengers in generaL 
20(3). Discrimination. 

20 (4). Overcharge. 

20 (5). Failure to furnish cars. 

20 (5%). Carriage of live stock. 

20 (G). Connections with and facilities to other carriers. 

20 (7). Amount and computation of penalty. 

20 (8). Persons entitled to sue. 

> 20 (9). Jurisdiction and venue. 

20 (OMi). Parties. 

20 (10). Pleading and process. 

20(11). Evidence. 

20 (12). Trial and Instructions. 

21. Offenses by carriers or their agents. 

21 (1). In general. 

21 (2). Discrimination and overcharge. 

21 (3). Recommendation of railroad commission. 

21 (4). Indictment. 

21 (5). Trial. 

22. Offenses by persons dealing with carriers. 

(B) Interstate and International Transportation. 

^=^23. Statutory provisions. 

24. Subjects of regulations. 

25. Carriage of particular articles. 

26. Charges in general. 

27. Special rates. 

28. Charges for long and short hauls. 

29. Pooling or dividing freights or earnings. 

30. Schedules of rates. 

31. Change of rates. 

32. Preferences and discriminations. 

82 (1). In general. 

82 (2). What constitutes preference'or discriminatloiu 

82 (2Vfe). Distribution of cars. 

82 (21/4). Charges in generaL 

82 (2%). Rebates. 

82 (21/4). Switching and switching charges. 

82 (2%). Compensating shippers for services. 

This Digest is compiled on the Key-Number System. For explanation, see page iii. 
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L Control and Regulation of Common Carriers — Continued. 

(B) Intkhstate and International Transportation— Continued, 

82 (2%). Carriage of live stock. 

32 (2%). Carriage of passengers. 

82(3). Justification. 

Facilities to connecting lines. 

'34. Judicial proceedings to enforce regulations, 

35. Contracts in violation of regulations. 

36. Damages for violations of regulations. 

37. Penalties for violations of regulations. 

37 (1). In general. 

87 (2). Carriage of live stock. 

87 (3). Connecting carriers. 

87 (4). Amount and computation. 

37 (5). Actions. 

87 (6). Pleading. 

37(7). Evidence. 

37(8). Trial. 

38. Offenses. 

38 fl). In general. 

38 (2). Carriage of live stock. 

88(3). Discrimination and overcharge, 

88(4). Jurisdiction and venue. 

38 (5). Indictment and information. 

88(6). Evidence. 

38 (7). Trial. 

88(8). Punishment. 

II. Carriage of Goods. 

(A) Delivery to Carrier. 

®==>39. Duty of carrier to receive and transport goods. 

40. Duty to furnish shipping facilities or means of transporta- 

tion. 

41. Acts constituting delivery to and acceptance by carrier. 

42. Effect of delivery and acceptance. 

43. Failure or refusal to receive goods. 

44. Failure or refusal to furnish shipping facilities or means of 

transportation. 

45. Actions for refusal to receive or transport goods« or furnish 

facilities. 

(B) Bills op Lading, Shipping Receipts, and Special Contracts. 

^=^46. What law governs. 

46^^. Duty to give bill of lading or receipt. 

47. Authority of agents and employes. 

47 (1). In general. 

47 (2). Authority to make contract to carry goods beyond carrier’a 
line. 

48. Affixing revenue stamps to bill of lading or receipt. 

49. Validity of bill of lading or receipt. 

50. Construction and operation of bill of lading. 


Consult Pocket Part for later cases. For explanation, see page UL 
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n. Carriage of Goods — Continued. 

(B) Biliks of Lading, Shipping Receipts, and Special Contracts — 

Continued. 

^=^51. In general. 

52. As a receipt* 

62 (1). In general. 

52 (2). Effect as admission in respect to quantity or condition of 
goods. 

52 (3). Effect of custom. 

53. As a contract. 

54. Negotiability and transfer of bill of lading*. 

55. Negotiability and assignability. 

56. Indorsement or other transfer. 

57. Rights of transferee as against carrier. 

58. Rights and liabilities of transferee as to persons other 

than carrier. 

59. Bona fide purchasers. 

60. Receipts for goods. 

61. Contracts for transportation of goods. 

62. Requisites and validity. 

63. Construction and operation. 

64. Performance or breach. 

65. Contracts for means of transportation. 

66. Requisites and validity. 

661/2* Construction and operation. 

67. Performance or breach. 

68. Modification, merger, or rescission. 

69. Actions for breach of contract. 

69 (1). In general. 

69 (2). Pleading. 

69 (3). Evidence. 

69 (4). Damages, 

69 (5). Trial. 

(C) Custody and Control of Goods. 

^=*70. Title to goods. 

71. Rights of carrier. 

72. Rights of consignor and consignee in general, 

73. Change of destination. 

74. Stoppage in transitu. 

75. Seizure under legal process. 

76. Actions by or against carriers in respect of goods. 

G>) Transportation and Deuvery by Carrier. 

^77. Duties as to transportation in general. 

78. Performance of special contract. 

79. Route. 

80. Destination. 

81. Entry in custom house. 

82. To whom delivery may be made. 

This Digest Is compiled on the Key-Number For explanation, see page lU. 
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II. Carriage of Goods — Continued. 

(D) Transportation and DivLivEry by Carrier — Continued. 

^==>83. Presentation of bill of lading or shipping receipt. 

84. Place of delivery. 

85. Notice to consignee. 

86. Duties of carrier in making delivery. 

87. Duties of consignee or owner as to delivery. 

88. Acts constituting delivery. 

89. Failure or refusal of consignee to receive goods. 

90. Delivery of goods shipped C. O. D. 

91. Liability for failure or refusal to deliver. 

92. Liability as to goods seized under legal process. 

93. Liability for misdelivery. 

94. Actions for failure to deliver or misdeliyery. 

04 (1/^). Nature and form. 

94 (1). Conditions precedent. 

94 Jurisdiction and venue. 

94 (2). Parties and pleading. 

94 (3). Evidence. 

94 (4). Damages. 

94 (5). Trial and judgment. 

(E) Delay in Transportation or Delivery. 

^95. Diligence required of carrier. 

96. Time of transportation and delivery in general. 

96 Va* Usage or course of business. 

97. Perishable goods. 

98. Liability of carrier for delay. 

99. Excuses for delay by carrier. 

100. Demurrage, and liability of consignee or owner for delay. 

KM) (1), Itight of carrier to charge demurrage, and persons liable. 
100 (2). Notice of regulations. 

100 (3). Lien for demurrage. 

101. Actions for delay. 

102. Nature and form. 

103. Pleading. 

104. Evidence. 

105. Damages. 

105 (1). Elements and measure of damages In generaL 
105 (2). Special damage dependent on knowledge of clrcom- 
stances. 

105 (3). Excessive damages, 

106. Trial. 

(F) Loss OF or Injury to Goods. 

^=^107. Care required of carrier in general. 

108. Nature of liability as common carrier. 

109. What law governs. 

110. Character and value of goods. 

111. Condition of goods. 

Consult Pocket Part for later cases. For explanation, see page liL 
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II. Carriage of Goods — Continued. 

(F) Loss ot OR Injury to Goods — Continued. 

^=®112. Nature and validity of contract for transportation* 

113. Commencement of liability. 

114. Termination of liability. 

115. Acts or omissions constituting negligence by carrier in 

general. 

116. Deviation or delay. 

117. Mode or means of transportation. 

118. Negligence of agents or servants. 

119. Act of God, vis major, or inevitable accident* 

120. Inherent defects in goods. 

121. Contributory negligence of owner. 

122. Duties after disaster. 

123. Proximate cause of loss or injury. 

T24. Extent of liability. 

124V^. Deduction of unpaid charges. 

125. Effect of insurance. 

125y2. Claims for damages. 

126. Actions for loss or injury. 

127. Nature and form. 

128. Rights of action. 

129. Defenses. 

130. Jurisdiction and venue. 

1301/^. Parties. 

131. Pleading. 

132. Presumptions and burden of proof. 

133. Admissibility of evidence. 

134. Sufficiency of evidence. 

135. Damages. 

136. Questions for jury. 

137. Instructions. 

137^. Verdict and findings. 

(G) Carrier as Warehouseman. 

^»138. Change in nature of liability of carrier in generaL 

139. Goods awaiting transportation. 

140. Goods awaiting delivery. 

141. Special contracts for storage. 

142. Duties of carrier as warehouseman. 

143. Acts or omissions constituting negligence* 

144. Proximate cause of loss. 

145. Extent of liability. 

146. Actions involving liability as warehouseman* 

(H) Limitation oe Liability. 

^=»147. Nature of right to limit liability. 

148. What law governs. 


This Digest Is compiled on the Key-Number System. For explanation, see xmge iii. 
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II. Carriage of Goods — Continued. 

(H) Limitation oip Liability — Continued. 

^==»149. Liabilities subject to limitation. 

149y2. In general. 

150. Negligence or misconduct. 

151. Mode or form of limitation. 

152. Notice. 

153. Bill of lading or shipping receipu 

154. Consideration. 

155. Assent of consignor or owner. 

156. Operation and effect of limitation in general. 

156 (1). In preneral. 

156 (2). Loss caused by neglif^ence or wrongful act of carrier. 

157. Limitation to liability of forwarder or warehouseman. 

158. Limitation of amount of liability. 

158 (1). In general. 

158 (2). Limitation of amount where value Is not disclosed. 

158 (3). Loss caused by negligence or wrongful act of carrier. 

159. Requirement of notice of loss. 

1.59 (1). In general. 

159 (2). Limitation of time for presenting claim. 

1.59 (3). Waiver of notice of claim or defects therein. 

159 (4). Loss caused by negligence or wrongful act of carrier. 

[ 160. Limitation of time to sue. 

161. Limitation of liability as ground of defense. 

162. Pleading. 

163. Presumptions and burden of proof. 

164. Admissibility of evidence. 

165. Sufficiency of evidence. 

166. Questions for jury. 

^167. Instructions. 

168. Verdict and findings. 

(I) Connecting Carriers. 

^=>169. Who are connecting carriers. 

170. Duties in general. 

171. Traffic arrangements between carriers. 

172. Receipt of goods for transportation beyond carrier’s line. 

173. Special contracts for through transportation. 

174. Delivery to succeeding carrier. 

175. Delivery to consignee. 

176. Delay in transportation or delivery. 

177. Loss of or injury to goods. 

177 (1). Liability in general. 

177 (2). Effect of agreements between connecting lines and Joint 
liability. 

177 (3). Liability of Initial carrier. 

177 (4). Liability of intermediate or last carrier. 

178. Carrier as forwarder or warehouseman. 

179. Transportation of cars or other vehicles of other carrier. 

Consult Pocket Part for later cases. For explanation, see page ill. 
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n. Carriage of Goods — Continued. 

(I) Connecting Carriers — Continued. 

^^180. Limitation of liability. 

180(1). In general. 

180 (2). Power to limit liability to carrier’s own line. 

180(3). Operation and effect of limitation. 

180 (4). Limitation to liability of forwarder or warehouseman. 
180(5). liight of subsequent carrier to benefit of limitation by 
first carrier. 

180 (6). Effect of violation of contract by carrier. 

181. Actions against connecting carriers. 

ISU/i. Nature and form. 

181%. Rights of action. 

182. Jurisdiction and venue. 

183. Parties. 

184. Pleading. 

185. Evidence. 

185 (1). Presumptions and burden of proof. 

185 (2). Admissibility of evidence, 

185 (3). Sufii<*iency of evidence. 

186. Damages. 

187. Trial. 

o Charges and Liens. 

^188. Rights of carrier in general. 

189. Rates of freight. 

190. Advances for charges and expenses. 

191. Charges for storage, 

192. Special contracts as to amount of charges. 

192%. Rebates. 

193. Rights of connecting carriers. 

194. Persons liable for charges. 

195. Payment or tender. 

196. Actions for charges. 

196%. Actions for rebates. 

197. Lien for charges. 

197 (1). Right to lien in general. 

197 (2). Goods carried without authority. 

197 (3). Extent of lien. 

197 (4). Priority of lien. 

197 (5). Lien of connecting carrier. 

197 (6). Waiver or discharge. 

197 (7). Enforcement. 

(K) Discrimination and Overcharge. 

^198. Rights and liabilities of carrier in general. 

199. Unlawful discrimination. 

200. Excessive charges. 

201. Actions for discrimination. 

202. Actions for excess of charges paid. 


This Digest is compiled on the Key-Number System. For explanation, see page IIL 
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III. Carriage of Live Stock. 

^203. What law governs. 

204. Statutory regulation. 

205. Nature of carrier’s duties and liabilities in general. 

206. Duty to receive for transportation. 

207. Special contract for transportation. 

207 (1). In general. 

207 (2). Validity of contract. 

207 (3). Modification or merger. 

'208. Duties in respect to transportation. 

209. Mode or means of transportation. 

210. Loading and unloading. 

211. Food, water, and rest. 

212. Duties in respect to delivery. 

213. Delay in transportation or delivery. 

214. Loss or injury. 

215. Liability in general. 

2m (1). In general. 

215 (2). Live stock awaiting transportation or delivery. 

216. Inherent qualities, propensities, or defects* 

217. Contributory negligence of owner. 

217 (1). In general. 

217 (2). Proximate cause of loss or injury. 

2171/^. Claims for damages. 

218. Limitation of liability. 

218 (1). Power to limit liability in general. 

218 (2). Power to limit extent of liability. 

218 (3). Power to impose conditions with regard to giving notice 
of loss. 

218 (4). Power to impose duties on shipper as to care of stock. 
218 (5). Validity of contract granting exemption. 

218(6). Operation and effect of limitations in general. 

218 (7). Oix‘ration and effect of limitation of amount of liability. 
218 (8). Oi)eration and effect of stipulations requiring shipi)er to 
load, unload, and care for stock. 

218 (9). Operation and effect of stipulations requiring examina- 
tion of cars by shipper. 

218 (10). Operation and effect of stipulation for notice of claim 

for damages. 

218(11). Waiver. 

219. Connecting carriers. 

219 (1). In general. 

219 (2). Delivery to succeeding carrier. 

219 (3). Food, water, and rest. 

219 (4). Delay in transportation or delivery. 

219 (5). Loss or injury. 

219 (6). Power to limit liability. 

219 (7). Validity of contract limiting liability. 

219 (8). Operation and effect of limitation. 

220. Actions against carriers of live stock. 

221. Nature and form. 

222. Rights of action. 


Consult Pocket Part for later cases. For explanation, see page iii. 
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III. Carriage of Live Stock — Continued. 

^»223. — Defenses. 

224. Jurisdiction and venue. 

225. Time to sue, and limitations. 

226. Parties. 

227. Pleading. 

227 (1). Complaint* 

227 (2). Answer. 

227 (2V^). Reply. 

227 (3). Issues, proof, and variance. 

228. — ^ Evidence. 

228 (1). Presumptions and burden of proof In general* 

228 (2). Limitation of liability. 

228 (3). Admissibility of evidence In generaL 
228 (4). Limitation of liability. 

228 (5). Weight and sufficiency of evidence In general* 

228 (G). Limitation of Uability. 

229. — - Damages. 

229 (1). Elements of damage. 

229 (2). Measure of damages in general. 

229 (3). Special damage dependent on knowledge of circum< 
stances. 

229 (4). Connecting carriers. 

229 (5). Amount awarded. 

^30. Trial. 

230 (1). Questions for jury in general. 

. 230 (2). f— Care of stock awaiting transportation or delivery. 

230 (3). Delay in transportation. 

230 (4). Care of stock in transit. 

230 (5), Limitation of liability. 

230 (0). — . — Liability of connecting carrier. 

230 (7). Instructions. 

230 (8). Delay in transportation. 

230 (9). Care of stock by carrier. 

230 (10). Limitation of liability. 

230 (11). Liability of connecting carriers. 

230(12). Damages. 

230(13). Verdict and findings. 

231. Judgment* 

IV. Carriage of Passengers. 

(A) Relation Carrier and Passenger* 

^233. Nature of the relation. 

234. What law governs. 

235. Who are carriers. 

236. Duty to receive and transport passengers. 

230 (1). In general. 

236(2). Actions for failure to furnish transportation. 

237. Who are passengers. 

238. In general. 

239. Payment of fare. 

240. Employes of carrier. 


This Digest is compiled on the Key-Number System. For explanation, see page ill. 
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IV. Carriage of Passengers — Continued. 

(A) Relation Between Carrier and Passenger — Continued. 

^241. Employes of others carried under contract with car- 

rier. 

242. Shippers and their agents accompanying shipment. 

243. Conveyances and places not proper for passengers. 

244. Invitation or acquiescence of carrier’s employes. 

245. Pleading. 

246. Evidence. 

247. Commencement and termination of relation. 

247 (1). In general. 

247 (2). Going to or awaiting train. 

247 (3). Signaling car or train to stop and boarding same. 

247 (4). Reaching destination and leaving train or carrier’s prem- 
ises. 

247(5). Changing cars or leaving train temporarily. 

248. Rules of carrier. 

(B) Fares, Tickets, and Special Contracts. 

^248^. Right of carrier to compensatiou. 

249. Amount of fare. 

250. Payment of fare. 

251. Acts and statements of agents or employes, 

252. Sale of tickets. 

253. Nature and effect of ticket in general. 

253 (1). In general. 

253 (2). Transferability. 

253%. Passes. 

254. Conditions in tickets. 

254 (1). In general. 

254 (2). Time limitation in general. 

254 (3). Effect of expiration of time limit in general. 

254 (4). Fault of carrier and unreasonable limitations. 

254 (5). Signing and stamping by agent. 

254 (6). Notice and acceptance of conditions. 

254 (7). Forfeiture and remedies in enforcement thereof. 

254 (8). Waiver of conditions. 

255. Exhibition and surrender of tickets. 

256. Extra fares. 

257. Excessive and unauthorized charges. 

258. Special contracts for transportation. 

259. Transportation by connecting carriers. 

260. Actions for fares or charges. 

261. Redemption of tickets and repayment of charges. 

(C) Performance oe Contract oe Transportation. 

^262. Duties as to transportation in general. 

263. Performance of special contract. 

264. Route, time, and means of transportation. 

265. Receiving and taking up passengers. 

266. Accommodations during transit. 

Consult Pocket Part for later cases. For explanation, see page 111. 
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IV. Carriage of Passengers — Continued. 

(C) PERFORMANCE OP Contract op Transportation — Continued. 

^=»267. Rules of carrier. 

268. Stopping over at intermediate points. 

269. Changes and transfers to connecting lines. 

270. Duties of connecting carriers. 

271. Carrying to and stopping at destination. 

272. Discharging and setting down passengers. 

273. Actions arising out of breach of contract. 

274. Nature and form. 

2741/^. Jurisdiction and venue. 

275. Pleading. 

‘276. Evidence. 

276 (1). Presumptions and burden of proof. 

276 (2). Admissibility of evidence. 

276 (3). Weight and suflacioncy of evidence. 

277. Damages. 

277 (1). Elements and measure of damages in generaL 
277 (2). Nominal or substantial damages. 

277 (3). Mental suffering. 

277 (4). Special damage dependent on knowledge of circum- 
stances. 

277 (5). Exemplary damages. 

277 (6). Excessive damages. 

278. Trial. 

278 (1). Questions for jury. 

278 (2). Instructions. 

278 (3). Verdict and findings. 

279. Costs. 

(D) Personal Injuries. 

^=^280. Care required and liability of carrier in general. 

280 U). Care rcnjuirwl in general. 

2S0 (2). Statutes imposing liability. 

280 (3). Liability of street railroad companies. 

280 (4). Liability of owner of elevator. 

280 (5). Liability as to passengers on freight or mixed trains. 
280 (6). Care ro(iuired as to passengers riding in places not de- 
signed for them. 

280 (7). Care as to passengers who do not pay fare. 

280 (8). Liability as to persons accompanying stock. 

281. Care as to persons under disability. 

282. Persons to whom carrier is liable. 

283. Acts or omissions of carrier’s employes. 

283 (1). Who are employes. 

283 (2). For what acts of employ^ carrier liable in generaL 
283 (3). Assault or personal violence. 

283 (4), Abusive and insulting language. 

283 (5). Number and efficiency of servants. 

284. Acts of fellow passengers or other third persons. 

284 (1). Duty to protect ijussonger from acts of fellow passengers. 
284 (2). Acts of third persons in general. 


This Digest is compiled on the Key-Number System. For explanation, see page IJLL 
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IV. Carriage of Passengers — Continued. 

(D) P^RSONAi, iNjuRiies — Continued. 

284 (3). Liability for acts of postal clerk. 

284 (4). Liability for negligence of other carrier. 

^>285. Act of God, vis major, or inevitable accident. 

286. Condition and use of premises. 

286(1). In general. 

286 (2). Open space between platform and cars. 

286 (3). Duty to protect passengers from crowds. 

286 (4). Duty with regard to means of entrance to and exit from 
premises. 

286(5). Permitting obstructions on platform. 

286(6). Permitting ice and snow to accumulate on premises. 
286 (7). Duty to keep premises lighted. 

286 (8). Duty to heat depot. 

286 (9). Persons entering or leaving car or premises at unaccus- 

tomed time or place. 

•287. Taking up passengers. 

287 (1). In general. 

287 (2). Management of other cars or trains. 

287 (3). Duty to Instruct or warn passenger. 

287 (4). Duty to assist passenger in boarding car. 

287 (5). Starting car prematurely or allowing passenger Insuffi- 
cient time to board car. 

287 (6). Duty as to persons attempting to board car at Improper 
time and place. 

287 (7). Slowing up to receive passenger and then suddenly In- 
creasing speed. 

287 (8). Taking up passengers who have temporarily left train. 
287 (9). Effect of statute or ordinance regulating movements of 
vehicles. 

288. Sufficiency and safety of means of transportation. 

289. Horses and vehicles. 

290. Railroad locomotives and cars. 

290 (1). In general. 

290 (2). Statutory regulations. 

290 (3). Cars of other carriers. 

291. Railroad tracks and roadbeds. 

292. Street railroads. 

292 (1). In general. 

292 (2). Defects in cars. 

292 (3). Obstructions on or near track. 

293. Elevators. 

294. Management of conveyances. 

295. In general. 

295 (1). In general. 

295 (2). Management of elevators. 

295 (3). Duty to notify passengers of danger. 

295 (4). Permitting passenger to ride in dangerous place. 

2P5 (5). Acts in emergencies. 

295 (6). Duty to avoid misleading passengers as to movements 
of train. 

295 (D. Effect of provisions of statutes or ordinances. 

295 (8). Duty as to passenger who has fallen off. 
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IV. Carriage of Passengers — Continued. 

(D) Personai^ Injuries — Continued. 

^^296, Overloading or crowding, 

297. Rate of speed. 

298. Sudden jerks and jolts. 

298(1). In general. 

298(2). Freight trains. 

299. Passing other vehicles or- objects. 

300. Collision. 

301. Derailment of railroad cars. 

302. Protection of passengers from incidental dangers. 

302 (1). In general. 

302 (2). Duty to protect passenger from falling or flying objects. 

302 (3). Injuries caused by opening or shutting door. 

‘303. Setting down passengers. 

303 (1). In general. 

303 (2). Liability as to passenger alighting from moving car. 
303 (3). Operation and effect of statutes, ordinances, or other 
oAScial regulations. 

803 (4). Starting train before passenger has alighted or while 
he is alighting. 

803 (5). Starting street car before passenger has alighted or 
while he is alighting. 

803 (6). Duty to provide safe place and means for alighting. 

803 (7). Duty to warn passenger of dangers. 

803 (8). Duty to assist passenger in alighting. 

803 (9). Injuries received after alighting and while leaving train 
or station. 

803 (10). Injuries received, after alighting, from cars on another 
track. 

803 (11), Passenger leaving train or car at other than regular 
station or place. 

803 (12). Passenger set down before reaching station, platform, 
or other landing place. 

803 (13). Passenger set down beyond station, platform, or other 

landing place. 

304. Care as to persons accompanying passengers. 

804 (1). In general. 

804 (2). Condition and use of carrier’s premises. 

804 (3). Setting down from cars. 

305. Proximate cause of injury. 

805 (1). In general. 

805 (2), Condition and use of carrier's premises. 

805 (3). Sufliclency and safety of means of transportation. 

805 (4). Management of conveyances. 

805 (5). Setting down passengers or persons accompanying pas- 

sengersi 

305 (6). Negligence of third person contributing to Injury. 

306. Companies or persons liable. 

306 (1). In general. 

806 (2). Lessor and lessee. 

806 (3). Who liable for injuries occurring on chartered cars. 
806(4). Joint liability. 
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IV. Carriage of Passengers — Continued. 

(D) Personal Injuries — Continued. 

^307. Limitation of liability. 

807 (1). Power to limit liability in greneral. 

807 (2). Power to limit liability for injuries to person riding: free 
or at reduced rates. 

807 (3). Power to limit liability for injuries to person accompany- 
ing freight. 

307 (4). Validity of contract and assent of passenger thereto. 
807 (5). Authority of master to exempt carrier from liabiUty for 
injuries to servant. 

307 (6). Operation and effect of limitation. 

308. Connecting carriers. 

309. Actions for injuries. 

310. Nature and form. 

311. Rights of action and defenses. 

312. Jurisdiction and venue. 

313. Parties. 

314. Pleading. 

314 (1). Df'claration, complaint, or petition in general. 

314 ( 2 ). Allegations as to negligence in general. 

314 (3). Violation of statute or ordinance. 

314 (4). Acts of employes, fellow passengers, and other third 
persons. 

814(3). Setting down passengers. 

314 (6). Negativing contributory negligence. 

314 (7). Averments as to proximate cause. 

814 (8). Plea or answer. 

‘315. Issues, proof, and variance. 

315 (1). Issues raised by and evidence admissible under plead- 

ings. 

315 (2). Matters admissible under general deniaL 
315 (3). Matters to be proved. 

315 (4). Variance between allegations and proof, 

316. Presumptions and burden of proof. 

310 (1). In general. 

316 (2). Statutory regulations. 

310 (3). Where injury is caused by sudden jerks or by suddenly 
or prematurely starting or stopping car. 

810 (4). Where Injuries are caused by collision. 

316(5). Where injuries are caused by derailment. 

816 (6). Where accident is caused by collision with animals. 

316 (7). Machinery or Instrumentalities, and defects therein. 
810 (8). Where injuries are caused by explosion. 

316 (9). Where person injured is passenger on freight train. 

317. Admissibility of evidence. 

317 (1). In general. 

817 (2). Notice to carrier of matters calling for exercise of care. 
817 (3). Acts or omissions, and competency of carrier’s employees. 
817 (4). Condition of carrier’s premises. 

817 (5). Condition of vehicles and appliances. 

817 (6). Condition of track or roadbed. 

817 (7). Taking up and setting down passengers. 
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IV. Carriage of Passengers — Continued. 

(D) Personal Injuries — Continued. 

317 (8). Management of conveyances. 

317 (9). Other accidents or similar transactions. 

317 (10). Custom or course of business. 

317 (11). Rules of carrier. 

^^318. Sufficiency of evidence. 

318 (1). In general. 

318 (2). As to negligence in respect to condition of carrier’s prem- 
ises. 

818(3). As to negligence in respect to condition of means of 
transportation. 

818 (4). As to negligence in management of conveyances In gen- 
eral. 

818 (5). As to negligence causing passenger to fall from vehicle. 
318 (G). As to cause of derailment. 

818 (7). As to negligence causing collision. 

318 (8). As to negligence in taking up passengers in general. 

318 (9). As to negligence in setting down passengers in general. 
318 (10). As to negligence in starting car before passenger has 
alighted or while he is alighting. 

318 (11). As to negligence in failing to provide safe place for set- 
ting down passenger. 

318 (12). As to companies or persons liable for injuries. 

318 (13). Limitation of liability. 

319. Damages. 

319 (1), Elements of damage for assault or Insulting language by 

employ^ or fellow passengers. 

319 (2). Exemplary damages. 

319 (3). Excessive damages. 

320. Questions for jury. 

320 (1). In general. 

320 (2). Existence of relation of carrier and passenger. 

320 (3). Care as to children and others under disability. 

320 (4). Acts or omissions of carrier’s employ6s. 

. 320 (5). Number and etliciency of employes. 

320 (G). Acts of fellow passengers or other third persons. 

320 (7). Condition and use of carrier’s premises. 

320 (8). Taking up passengers in general. 

820 (9). Starting or moving car while passenger is boarding same. 
320 (10). Operation of trains at places where passengers are be- 
ing received or discharged. 

820 (11). Railrocad locomotives and cars. 

820 (12). Railroad tracks and roadbeds. 

820 (13). Tracks and equipment of street railroads. 

320 (14). Condition of elevators. 

820 (15). Management of conveyances in generaL 
320 (IG). Overloading or crowding cars. 

320 (17). Rate of speed. 

320 (18). Causing passenger to fall from car. 

320(19). Sudden lurches, jerks, or jolts. 

320 (20). Passing other vehicles or objects. 

320(21). Collision. 

820 (22). Derailment of cars. 

320 (23). Management of elevators. 
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IV. Carriage of Passengers — Continued. 

(D) Personal Injuries — Continued. 

320 (24). Protection of passengers from incidental dangers. 

820 (25). Setting down passengers in general. 

320 (26). Starting or moving car while passenger is alighting. 
320 (27). Setting down passenger at improper time or place. 

820 (28). Providing safe place or means for alighting from cars. 
320 (29). Care as to persons accompanying passengers. 

320 (30). Proximate cause of injury. 

320 (31). Companies or persons liable for injuries. 

320 (32). Damages. 

^321. Instructions. 

321 (1). In generaL 

321 (2). Existence of relation of carrier and passenger. 

321 (3). Degree of care required in general. 

321 (4). Acts of carrier’s employes, fellow passengers, or third 
persons. 

821 (5). Condition of carrier’s premises. 

321 (6). Taking up passengers in general. 

321 (7). Starting or moving car while passenger is boarding same. 
321 (8). Sufficiency and safety of means of transportation. 

321 (9). Management of conveyances in general. 

321 (10). Causing passenger to fall from train. 

321 (11). Sudden jerks, lurches, or jolts. 

321 (12). Collision or derailment. 

321 (13). Management of elevators. 

321 (14). Setting down passengers in general. 

321(15). Starting or moving car while passenger is alighting. 
321 (16). Providing safe place or means for alighting. 

321 (17). Care as to pc'rsons accompanying passengers. 

321 (18). Liability to persons accompanying stock. 

321 (19). Proximate cause of injury. 

321 (20). Companies or persons liable for injuries. 

321 (21). Presumptions and burden of proof. 

321 (22). Damages. 

321 (23). Conformity to pleadings and issues. 

‘322. Verdict and findings. 

(E) Contributory Negligence oe Person Injured. 

^==»323. Application of the doctrine to carriers in general. 

324. Statutory provisions. 

325. Care required of passengers in general. 

326. Care required of children and others under disability. 

327. Awaiting and seeking transportation, 

328. Entering conveyance. 

328(1). In general. 

328 (2). At place other than station or platform. 

328 (3). Boarding moving car. 

329. In transit. 

330. Conduct in general. 

331. Dangerous position. 

331 (1). In general. 

331 (2). Standing in car. 
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IV. Carriage of Passengers — Continued. 

(E) Contributory Negligence oe Person Injured — C ontinued. 

831 (3). Person accomimnying live stock. 

831 (4). Riding on platform. 

831 (5). Riding on step or footboard. 

831 (6). Limb or other part of person protruding from car. 

831 (7). Riding in car not intended for passengers. 

^332. Changing position. 

333. Leaving conveyance. 

333(1). In general. 

833 (2). Preparing to leave conveyance before it stops. 

833 (3). Alighting at place other than station or platform. 

833 (4). Alighting at wrong end or part of car or on wrong 
side of train. 

833 (5). Alighting from moving train or car in general. 

333 (6). Alighting from moving car on faUure to stop at station. 
833 (7). Alighting from moving car on failure to stop for suffi- 
cient time. 

833(8). Defective or unlighted platform. 

333 (9). Leaving premises by improper course. 

333 (10). Crossing other tracks. 

334. Disobedience of rules of carrier. 

335. Disregarding directions or warning of carrier’s employes. 

336. Acts by permission or direction of carrier’s employes. 

337. Negligence as to incidental dangers. 

338. Acts in emergencies. 

339. Proximate cause of injury. 

340. Injury avoidable by care on part of carrier. 

341. Willful injury by carrier’s employes. 

342. Contributory negligence as ground of defense. 

343. Pleading. 

344. Presumptions and burden of proof. 

345. Admissibility of evidence. 

346. Sufficiency of evidence. 

346(%). In general. 

346(1). Entering conveyance. 

346(2). In transit. 

846(3). Leaving conveyance. 

347. Questions for jury. 

347 (1). In general. 

847 (2). Care required of or In respect to children and others 
under disability. 

3±7 (3). Awaiting and seeking transportation. 

347 (4). Entering conveyance in gcneraL 
847 (5). Boarding moving conveyance. 

347 (6). Conduct w^hile in transit in generaL 
347 (7). Riding on platform. 

347 (8). Riding on steps or footboard. 

347 (9). I.>eaving conveyance in generaL 

347 (10). Preparing to leave conveyance before it stops, 

347 (11). Alighting from moving conveyance. 
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IV. Carriage of Passengers — Continued. 

(E) Contributory Negligence or Person Injured — Continued. 

847 (12). Alighting from conveyance at place other than station 
or platform. 

347 (13). Crossing tracks after alighting from car. 

847 (14). Acts by permission or direction of carrier’s employes. 

347 (15). Acts in emergencies. 

^348. Instructions. 

348(1). In general. 

348(2). Care required of children and others under disability. 
348(3). Awaiting and seeking transportation. 

348 (4). Entering conveyance. 

348 (5). Conduct In transit. 

848(6). Leaving conveyance In general. 

848 (7). Alighting from moving conveyance. 

348 (8). Disobedience of rules of carrier. 

848 (9). Acts by permission or direction of carrier’s employds. 
348(10). Acts in emergencies. 

348 (11). Proximate cause of injury. 

348 (12). Injury avoidable by care of carrier. 

348(13). Presumptions and burden of proof. 

348 (14). Conformity to pleadings and issues. 

349. Verdict and findings. 

(F) Ejection of Passengers and Intruders. 

^350. Right of carrier in general. 

351. Statutory regulation. 

352. Liability of carrier for acts of employes. 

353. Persons objectionable as passengers. 

354. Failure to procure ticket or pay fare. 

355. In general. 

356. Defective or invalid tickets. 

356 (1). In general. 

350(2). Failure to comply with conditions of ticket 
350 (3). Time limit of ticket expired. 

3.50 (4). EfTect of mistake of employ^ issuing ticket. 

3.56 (5). Effect of collateral agreement with ticket agent 
350 (6). Persons on wrong train or carried past destination. 

356 (7). Conclusiveness of ticket as between passenger and con- 
ductor. 

‘357. Extra fares or charges. 

358. Tender or payment of fare to avoid ejection. 

359. Disobedience of carrier’s rules. 

360. Disorderly conduct. 

361. Intruders and trespassers. 

362. Acts constituting ejection. 

363. Place of ejection. 

364. Manner of ejection in general. 

365. Use of force, and resistance. 

305 (1). Right to use necessary force. 

365(2). Excessive force. 

365 (3). Resistance. 
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IV. Carriage of Passengers — Continued. 

(F) Ejection of Passengers and Intruders — Continued. 

^=*366. Negligence in ejecting person under disability. 

367. Repayment of fare or return of ticket. 

368. Readmission after ejection. 

369. Proximate cause of injury. 

370. Contributory act or negligence of person ejected. 

371. Companies and persons liable. 

372. Carriers in general. 

373. Connecting carriers. 

374. Carrier’s employes. 

375. Actions for wrongful ejection. 

376. Nature and form. 

377. Defenses. 

378. Jurisdiction and venue. 

379. Time to sue, and limitations. 

380. Pleading. 

380 (1). Declaration, complaint, or petition. 

380(2). Plea or answer. 

380(3). Reply. 

380 (4). Issues, proof, and variance. 

381. Evidence. 

381 (1). Presumptions and burden of proof. 

381 (2). Admissibility in general. 

381 (3). Regulations and customs. 

381 (4). Weight and sufficiency. 

382. Damages. 

382 (1). Measure and elements in generaL 
382 (2). Nominal or substantial damages. 

382 (.3). Iffiysical injuries. 

382 (4). Fear, humiliation, and mental suffering. 

382 (5). Aggravation, mitigation, and reduction of loss. 

382 (C). Exemplary damages. 

382 v7). Inadequate or excessive damages. 

383. Questions for jury. 

384. Instructions. 

384 (1). In general. 

384 (2). Applicability to pleadings and issues. 

384(4). Damages. 

385. Verdict and findings. 

386. Appeal and error. 

(G) Passengers’ Effects. 

^387. Duty of carrier to transport in general. 

388. Statutory regulation. 

389. Rules of carrier. 

390. Provisions in tickets respecting baggage. 

391. Articles constituting personal baggage. 

392. Extra baggage and special contracts. 
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IV. Carriage of Passengers — Continued. 

(G) Passeingers* Ei^rECTS — Continued. 

^=®393. Delivery to carrier. 

394. Checks and receipts. 

395. Transportation and delivery to passenger. 

396. Delay in transportation or delivery. 

397. Loss or injury. 

397V^. Baggage in general. 

398. Merchandise other than personal baggage. 

399. Money and valuables. 

400. Notice to carrier of nature or value of goods. 

401. Property under control of passenger. 

402. Proximate cause. 

403. Contributory negligence of passenger. 

404. Carrier as warehouseman. 

405. Limitation of liability. 

405 (1). Power to limit liability. 

405 (2). Mode and form and limitation In generaL 
405 (.3). I’ro visions in ticket, check, or receipt. 

405(4), Operation and effect of limitation. 

406. Connecting carriers. 

407. Charges and lien. 

408. Actions. 

408(1), Rights of action. 

408(2). Parties. 

408 (3). Pleading. 

408 (4). Evidence. 

408 (5). Damages. 

408(0). Questions for jury. 

40S (7). Instructions. 

(H) PaIvACi^ Cars and Sdkkping Cars. 

®=®408V^. Constitutional and statutory provisions. 

409. Duties and liabilities incident to ownership and control in 

general. 

4091/^. Duty to receive passengers. 

410. Contracts for accommodations. 

411. Duties and liabilities as to person of passenger. 

412. Ejection of passengers. 

413. Duties and liabilities as to passenger's effects. 

413 (1). In general. 

413 (2). Duty to guard property. 

413 (3). Liability for acts or omissions of employes or fellow 
passengers. 

413 (4). Contributory negligence. 

414. Companies and persons liable. 

415. Action for breach of contract. 

416. Actions for injuries to or ejection of passenger. 

417. Actions for loss of or injury to passenger’s effects. 

For related matters under other topics, see Descriptive-Word Index. 
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Z. OOUTTROls AND REGULATION OF 
COMMON CARRIERS. 

(A) IN GENERAL. 

Power to control and resnlate. 

See explanation, page Hi, 

Conititntional and etatntory pro« 
▼isione. 

Nature of liability as common carrier for loss 
of or injury to goods, see post, ^108. 

Who are carriers of passengers, see post, ^ 
235. 

Sup. 1891. Rev. St. 1879, { 598, provid- 
ing that when a common carrier receives 
property to be transferred from one place to 
another, within or without the state, or when 
it issues receipts or bills of lading in the 
state, it ^‘shall be liable for any loss, damage, 
or Injury to such property, caused by its neg- 
ligence or the negligence of any other common 
carrier, railroad, or transportation company, 
to which such property may be delivered, or 
over whose line such property may pass,*’ and 
that the carrier issuing the receipt or bill of 
lading may recover the amount which it may 
be required to pay the owner of the property 
from the carrier whose negligence caused the 
loss or injury, is constitutional. — Dimmltt v. 
Kansas City, St. J. & C. B. R. Co., 15 S.W. 
761, 103 Mo. 433; Nines v. St. Louis, I. M. 
& S. Ry. Co., 18 S.W. 26, 107 Mo. 475. 

Sup. 1903. Rev. St. 1889, § 2629, for- 
bidding any railroad from charging over any 
portion of its road a greater compensation 
than it charges for the transportation of simi- 
lar quantities of the same class of goods over 
any other portion of cHiual distance, which 
was passed in pursuance of Const, art. 12, § 
12, containing much the same language, and 
requiring the passage of suitable enforcing 
acts by the Legislature, was not rei)ealed by 
Rev. St. 18S9, § 2637, subsequently enacted, 
and which forbids railroads from charging 
a greater aggregate compensation for the 
transportation of like property “under simi- 
lar circumstances and conditions for a shorter 
than a longer distance over the same line in 
the same direction,” especially since another 
section of the latter act (Rev. St. 1889, § 2659) 
expressly provides that it is not intended to 
repeal any law in force unless in direct con- 
flict therewith ; but both sections may stand 
together, the former regulating freight charg- 
es in any direction over any part of the road, 
and the latter in the same direction under 
like circumstances and conditions. — McGrew 
V. Missouri Pac. Ry. Co., 76 S.W. 995, 177 Mo. 
533. 


Sup. 1910. Act April 1, 1872 (Laws 1872, 
p. 69), entitled “An act to prevent unjust dis- 
crimination and extortion in the rates to be 
charged by the different railroads in this 
state for the transix>rtation of freight there- 
on,” by section 1 (Rev. St. 1899, § 1126 [Ann. 
St. 1906, p. 971]) prohibits a railroad comiai- 
ny in the state from charging for transporta- 
tion of property for any distance over its road 
any larger amount as compensation than is 
charged by it for the transportation of sim- 
ilar quantities of the same class of proixa ty 
over a greater distance over its road ; from 
charging different rates for receiving, han- 
dling, or delivering freight at different points 
on its road, or any road used by it in connec- 
tion therewith ; and from charging for trjins- 
portation of property over any portion of its 
road a greater amount as compensation than 
is charged by it for transportation of similar 
quantities of the same class of property over 
any portion of its rood of equal distance. 
The act was taken substantially from th(» Il- 
linois law (Laws 1871-72, p. 635). In 
the Illinois law was declared unconstitutional 
on the ground that the Constitution restricted 
the power of the lycglslature to prohibit dis- 
criminations to those which were unjust ami 
made the question of the injustice of any al- 
leged discrimination a judicial qu(‘stion for 
the court, and that the Legislature had no 
power to declare anything to be an unjust 
discrimination. The Missouri Constitution of 
1865 did not limit the power of the Legisla- 
ture to prohibit discriminations by railroads, 
but Const. 187,5, art. 12, § 14 (Ann. St. IIKKI, 
p. 306), adopted literally from the Illinois; 
Constitution (article 11, § 12), the portion held 
to have been violated by the Illinois law pro- 
viding that railroads are public highways, 
and railroad companies common carriers, and 
that the General Assembly shall imiss laws 
to correct abuses and prevent unjust discrim- 
ination and extortion in the rates of freight 
and passenger traffic on the different rail- 
roads in the state, and shall pass law^s estab- 
lishing maximum rates and charges for trans- 
portation of passengers and freight on the 
railroads, and enforce all such laws by ade- 
quate penalty. The Missouri Constitution, al- 
so by article 12, § 12 (page 306), providing 
that it shall not be lawful for any railroad 
company to charge for transiwrtatlon of 
freight or passengers a greater amount for a 
less distance than the amount charged for a 
greater distance, and that suitable laws shall 
be iwssed to enforce the provision, adopted 
the very gist of the statute (the so-called 
“short-haul” rule) extending its provisions to 
passengers as well as to freight. Held, that 
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the Intent, In adopting section 12 was to es- 
tablish the short-haul rule as a part of the 
fnndamenthl law and to put it in operation, 
and the provision of section 14, directing the 
Legislature to pass laws to correct abuses and 
prevent unjust discrimination and extortion 
in the rates of freight and passenger traffic, 
does not oi)erate as an implied limitation on 
the power of the Legislature to prevent only 
such discriminations as are unjust, the use of 
the word “unjust” not being intended to limit 
the Legislature's power in that regard, but to 
require the exercise of such iwwer, and to de- 
clare what shall be unjust discrimination, 
and such provision refers to discriminations 
generally, whereas the short-haul rule, estab- 
lished by section 12, applies to a particular 
class of discriminations, specifically establish- 
ed in positive and explicit terms so that the 
short-haul provision of Act 1872 was not ren- 
dered unconstitutional by the adoption of the 
Constitution of IKTH. — McGrew v. Missouri 
Pac, R. Co., 132 S.W. 1076, 230 Mo. 496 ; Id., 
166 S.W. 1033, 258 Mo. 23. 

Act April 1, 1872 (Laws 1872, p. 69), re- 
lating wholly to local discriminations by rail- 
roads, contains a short-haul provision, and 
prohibits a railroad from receiving for trans- 
portation of property any greater amount as 
compensation than is charged for the trans- 
l)uitation of the same class of property over 
a greater distance upon the same road with- 
out regard to dirt'ction, circumstances, or con- 
ditions. I.»aws Extra Sess, 18S7, p. 17, § 4 
(Rev. St. 1899, § 1134 [Ann. St. 1906, p. 975]), 
relating to discriminations under “like cir- 
cumstances,” or “sul)stantially similar cir- 
cumstances and conditions,” embraces a 
short-haul provision applying to hauls in the 
same direction under similar circumstances 
and conditions. The act of 1887 provided 
that it was not intended to rei>eal any law 
then in force, unless in direct conflict there- 
with, but was intended to be supplemental to 
Buch laws. Held, that such provision as to re- 
peal furnishes the sole and only test for de- 
termining whether the act of 1872 was re- 
pealed by the act of 1887, and the tw^o laws 
merely establishing two systems for prevent- 
ing discrimination by railroad comi>anies, the 
later act containing some but not all of the 
things contained in the system created by the 
former act and many other things, they are 
not in direct conflict as to the short-haul 
clause, and the former act was not rei)eale<l 
by the latter one as to such provision. — Id. 

That the penalties created by the acts 
are different. It being necessary in order to 
enforce the penalty prescribed by the act of 


1887 (Laws Extra Sess. 1887, p. 15) for violat- 
ing its short-haul section, to allege and prove 
that the shorter and longer hauls were made 
in the same direction and under similar cir- 
cumstances and conditions, while such allega- 
tions and proof would not be necessary to en- 
force the penalty prescribed by the act of 
1872, and that in a proceeding to enforce the 
latter penalty it would be no defense to show 
the facts making defendant liable to the other 
penalties, does not operate to work a repeal 
of the former act by the latter one. — Id. 

Sup. 1911. Rev. St. 1899, § 1126 (Ann. 
St. 1906, p. 971), prohibiting a carrier from 
charging for transporting goods a larger 
amount than is charged for the transporta- 
tion of similar quantities of the same class 
of goods over a greater distance on the same 
road, regulates freight charges in any direc- 
tion on the same road as applied to shipments 
of the same class property in similar quan- 
tities, and is not repealed by sections 1129, 
1130, 1133, 1134 (Ann. St. 1900, pp. 973-975), 
prohibiting a carrier from charging more for 
transporting a car of freight, than it charges 
per car for several cars of a like class of 
freight; prohibiting rebating; making it un- 
lawful for any carrier to give any undue pref- 
erence to any person In the transportation of 
goods, and making it unlawful for any car- 
rier to charge any greater compensation in 
the aggregate for the transportation of like 
kinds of property under similar circumstanc- 
es, for a shorter than a longer distance over 
the same line, in the same direction. — Cohn v. 
St. Louis, I. M. & S. Ry. Co., 133 S.W. 69, 151 
Mo. App. 661, transferred from Supreme 
Court (1910) 131 S.W. 881, 227 Mo. 369. 

Sup. 1912. The statute requiring the 
Board of Railroad and Warehouse Commis- 
sioners to investigate the reasonableness of 
rates including switching charges, and im- 
l>osing penalties for disobedience of its orders, 
is penal, and must be strictly construed. — E. 
R. Darlington Lumber Co. v. Missouri Pac. 
Ry. Co., 147 S.W. 1052, 243 Mo. 224. 

Sup. 1913. The provision of Rev. St. 
1909, § 3158, that the i>enalty imposed on a 
railroad corporation for failure to provide 
certain facilities for the handling and trans- 
portation of freight shall be ptiid to the good 
roads fund being violative, Const, art. 11, § 
8, providing that all penalties shall belong 
to the county public school fund, is void. — 
State V. St. Ix)uis, I. M. & S. Ry. Co., 162 S. 
W'. 144, 253 Mo. 642. 

Sup. 1920. Rev. St. 1909, § 3184, making 
it unlawful for a common carrier to subject 
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any one shipper or consignee to any undue or 
unreasonable prejudice, though penal in its 
nature and to be strictly construed, neverthe- 
less must be construed according to its true 
intent and meaning. — Alexander v. Chicago, 
M. & St. P. R. Co., 221 S.W. 712, 282 Mo. 236, 
11 A. L. R. 867. 

Rev. St. 1909, §§ 3184, 3101, providing 
that a carrier giving any undue preference or 
subjecting any one ix»rson to undue i)rejudice 
shall be liable to treble damages and attor- 
ney’s fees, held not unconstitutional. — Id. 

Sup. 1924. A statute authorizing such a 
body as the Public Service (’ommissioii to 
make a finding on what is purely a claim for 
damages by a shipi)er is void whether the 
finding is to be final or merely prima facie 
evidence. — State ex rel. and to use of Mis- 
souri Pac. R. Co. v. Public Service Commis- 
sion, 209 S.W. 445, 303 Mo. 212. 

Sup. 1923. Rev. St. 1919, § 9975, inhibit- 
ing discrimination in charges or facilities “be- 
tween transportation companies and individ- 
uals,” being penal in churac'ter, must be 
strictly construed, and the quotwl section 
cannot be held to apply in cases of discrim- 
ination between individuals. — Tucker v. St. 
lx)uis-San Francisco Ry. Co., 250 S.W. 390, 
29S Mo. 51, affirming judgment (App. 1921) 
2;i3 S.W. 512. 

Sup. 1928. Carrier has no constitutional 
right to same rate of return on all its busi- 
ness. — State ex rel. and to TTse of Pugh v. 
Public Service Commission, 10 S.W. (2d) 946. 

App. 1889. Rev. St. 1879, c. 21, art. 3, 
provides for classification of railroad freight 
wdthln the state, and section 834 declares that 
charges are to be made according to distance, 
computed from the point where freight is re- 
ceived in the state, notwithstanding it may 
pass through the hands of several carriers. 
Section 835 provides that carriers shall mit 
recover more than the charg(‘S siK*cified, 
though more might be reasonable under the 
common law, and declares that in case of 
overcharge the party aggrieved shall be en- 
titled to recover three times the amount tak- 
en or received from him in excess of the rate 
prescribed. Held, that such act constituted 
a revision of the whole subject-matter relat- 
ing to freight charges by common carriers, 
and liability or common-law remedy against 
a currier for overcharges. — Young v. Kansas 
City, St. J. & C. B. Ry. Co., 33 Mo. App. 509. 

C=93. WHo are carriers. 

See explanation, page Hi. 


^^4. Who are oommon carriers. 

Sup. 1920. Where a buyer of timbe^r who 
was given a right of w^ay over the lands, con- 
structed a standard gauge railroad and 
iHjuipped the same wdth two locomotives, 
which w'cre used to haul timber products, 
etc., held that though the buyer was an In- 
dividual, yet he was Includetl within the terra 
“psjllroad corporation” as defined by Rev. 
8ts. 1909, § 3214, and hence such railroad be- 
came a common carrier under sections 3174, 
3179, even though It.*^ original business was 
practically confined to the tninsportation of 
timber T)a*odu(‘t.s, such rotid continuing, to 
serve the surrounding territory after exhaus- 
tion of the timber. — Idalia Realty & Devel- 
opment Co. V. Nonnan’s Southeastern Ry. Co., 
219 S.W. 923. 

App. 1876. Express companies are lia- 
ble as <•0111111011 carriers. — Kirby v. Adams Ex- 
pri^ss (k>., 2 Mo. App. 309. 

WTierever the common law prevails, all 
persons following the otruiMition of (mrrying 
gocHls for hire by land or water are common 
carriers. — Id. 

App. 1S81. A livery stable keeper w’hile 
engaged in the gratuitous service of carrying 
performers to and from an entertainment giv- 
en for charitable purposes w’as not a public 
or common carrier, and consefiueiitly the 
strict care jiiid diligence which the law exacts 
from public carriers of passengers doi‘s not 
furnish the measure of his liability, but he 
W’as. n<wertb(‘l(‘ss, bound to use that degn»e of 
c^ire w’hich a prudent man, having <lue regard 
for his social obligations, wouhl have be- 
stowenl. — Siegrist v. Arnot, 10 Mo. App. 197. 

App. 1901. A railroad, oiK*rating a con- 
mx'ting line foir another railrouid from its sta- 
tical to 4*ertaiii stockyards, which did its busi- 
ness over its owui tracks for a distance of 
haif a mih‘ or more, wais a common caiTier, 
and ludd to the same di^gree of diligtuice as 
common carriers in the transiKirtation of pas- 
sengers. — Fhuning v. Kansas City Suburban 
Belt R. Co., 89 Mo. App. 129. 

App. 1902. A stcmige company, em- 
ployed to move household effects from one 
house in a city to another, is not a common- 
carrier having a lien on the property movini 
entitling it to retain it until its charge*^ are 
I>aid. — Thomi)son v. New^ York Storage Co., 
70 S.W. 938, 97 Mo. App. 135. 

App. 1904. When* defendant corpora- 
tion, engaged in furniture moving, contract < hI 
to move plaintiff’s fiiniitui'e, etc., for a cer- 
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tain price, and Its agent stated that defend- 
ant had previously safely moved furniture 
and bric-il-brac for otliers, was responsible, 
and would move plaintiff’s furniture with 
care and deliver It safely, defemliant did not 
thereby assume the responsibility of a com- 
mon carrier, but was only liable as a bailee 
for hire for negligence of its servants. — Jain- 
inet V. American Storage & Moving Co., 84 S. 
W. 128, 109 Mo. App. 257. 

App. 1010. A “common carrier’* is one 
who undertakes for hire to transport the 
go<Kls oif such as choose to employ him, and 
ordinarily carters and expressmen engaged in 
carrying freight to and from a depot or ware* 
house, or between places in the Siiine l(K%‘ility, 
or between different l(K*alities, are <‘ommon 
carriers. — Collier v. Lnngan & Taylor Storage 
& Moving Co., 127 S.IV. 435, 147 Mo. App. 700. 

One holding himself out as engagcnl in 
the general busim^ss of moving household 
g(K)ds from one residence to anoth<»r in a city, 
for all who choose to enii>loy him, is a “com- 
mon airrier.*’ — Id. 

App. 1911. A drayage and transter com- 
p*iny which carried goods between St. Louis 
and East St. Louis, transferring them be*- 
tween railroads which had no other connec- 
tion, receiving compensation out of the 
fr(‘ight collected by the final carrier, was a 
common carrier of goods, and liable as such. 
— McmIcI Clothing (’o. v. Columbia Transfer 
Co., 139 S.W. 242, 158 Mo. App. 4S1. 

App. 1915. If a carrier carri(‘S goods as 
a imblic employment, undertaking to carry 
for persons generally, and holds himself out 
to the public as ready to engage in that busi- 
n(‘ss, as a business and not as a c.isual occu- 
pation he comes within the definition of a 
common carrier. — (’ampbell v. A. B. C. Stor- 
age & Van Co., 174 S.W. 140, 1S7 Mo. App. 
5G5. 

Whether a i>erson is or is not a common 
carrier held a question of fact. — Id. 

One in fact a common carrier of goods 
<‘annot by spt*cial contract change his stjitus 
us such. — Id. 

App. 1910. An exiiress company receiv- 
ing goods for transportation in the ordinary 
course of business is held to be a “common 
carrier’’ and liable as such.— Tilles v. Ameri- 
cvin Express Co., 186 S.W. 1102. 

An expre^^s company which acts as agent 
for the owner in arranging for the transi>or- 
tation and storage of goods without having 


possession or transporting them as a common 
carrier is not liable as a common carrier for 
loss and damage. — Id. 

App. 1917. Where plaintiff corporation 
owned steamboats used in its own business, 
and under sijocial contracts with others main- 
tainetl no ticket or freight offices, and issued 
no bills of lading, held not to be a common 
carrier, but a mere bailee for hire. — Osage 
Tie & Timber (’o. v. Gorg-Murphy Timber & 
Grain Co., 191 S.W. 1026. 

The test of whether one is a common car- 
rier is whether there is an indiscriminate 
dealing with the general public, and whether 
the carrier would be liable for refusing to car- 
ry for any one who demanded It. — Id. 

App. 1918. Where express company Is- 
sued bill of lading, and received carrying 
charges at St. Louis, acknowledging* receipt of 
carload of agricultural imi)h‘meiits for ship- 
ment to Mexico, it could not escape liability 
for nondelivery of part of goods, on theory 
that it was a mere forwarding agent, actually 
taking charge of goods at Weehawken. — John 
l)(Hu*e Plow Co. V. American Express Co., 203 
S.W. 488. 

^=>5. Companies, persons, or instrumen- 
talities affected by regnlations. 

*Sfre explanation^ page Hi, 

^=96. Incorporation and organisation of 
companies. 

See explanation, page in, 

C=>T. Franchises and powers. 

Sup. 1917. The ]»romotion of town build- 
ing which would result in increased freight 
and passenger trnusiH)rtation is be^ond the 
legitimate i»owers of a common carrier. — Fos- 
f(»r Lumber Co. v. Atchison, T. & S. F. By. Co., 
194 S.W. 281, 270 Mo. 629, L. li. A. 1918A, 
768. 

Licenses and taxes. 

See explanation, page Hi. 

^=99. Reports and statements. 

Sec explanation, page Hi. 

^=9 10. Supervision by public officers in 
general. 

Sup. 1917. Under I^ws 1913, p. 556, au- 
thorizing Public Service (’ommission to re- 
quire service for the comfort and convenience 
of passengers, testimony that defendant rail- 
way company operated its sleeping car serv- 
ice for 30 years through territory increasing 
in population sustains an order requiring its 
restoration for a year, where defendant did 
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not disclose its entire earnln^i'S from the aban- 
doned service. — State ex rel. Missouri Pac. R. 
Co. V. Atkinson, 192 S.W. 86, 269 Mo. 634, L. 
R. A. 1918A, 46, Ann. Cas. 1917E, 987. 

Under Laws 1913, p. 640, § 110, providing 
that no public utility shall urge grounds not 
set forth in its ai^lication for rehearing be- 
fore the Public Service Commission, defend- 
ant railway company waived the iwint that 
its receiver was not joined in proceedings be- 
fore the commission by not raising the point 
on rehearing. — Id. 

Sup. 1923. Under the Public Service 
Commission Law (Rev. St. 1919, c. 95), partic- 
ularly sections 10412, 10425, 10438, 10439, 
10447 (subdivisions 2 and 3), 10448, 10452, 
10453, 10455, 10456 (subdivisions 1 and 2), 
10460, 10461, 10463, the Public Service Com- 
mission 'had no authority to adopt a rule re- 
quiring a railroad to obtain the Commission’s 
permission before withdrawing a passenger 
train from service. — Public Service Commis- 
sion of Missouri v. St. Louis-San Francisco 
Ry. Co., 256 S.W. 226, 301 Mo. 157. 

The Public Service Commission, In con- 
ducting hearings, does not sit as a legislative 
committe for the purpose of formulating a 
public policy and putting it into effect by the 
issuance of general rules legislative in nature, 
but is limited to an investigation of specific 
acts of omission and commission on the part 
of common carriers. — Id. 

Sup. 1924. Police power Is attribute of 
state’s sovereignty, and exercise thereof, sub- 
ject to constitutional qualification that it 
shall be never abridged, rests with Legisla- 
ture, so that power delegated by it to Pub- 
lic Service Commission as to rates and serv- 
ice of railroads and other public utilities is 
exclusive until revoked by it. — City of Cape 
Girardeau v. St. Louis-San Francisco Ry. Co., 
207 S.W. 601, 305 Mo. 590, 36 A. L. R. 1488. 

Conduct of bnsinccs in general. 

Sup. 1886. An ordinance requiring the 
street railway company to report to the city 
quarterly the number of trips made, and num- 
ber of passengers carried, and punishing by 
fine the carrying of more than 18 passengers 
on the average, is a regulation reasonable in 
its nature, and is binding and valid. — City of 
St. liOuis V. St. Louis R. Co., 1 S.W. 305, 89 
Mo. 44, 58 Am. Rep. 82. 

Sup. 1915. Under Interstate Commerce 
Act, § 15, as amended by Act Cong. June 29, 
1906, § 4, held, that carrier may make and file 
reasonable regulations touching the manner 


in which shipments arc to be made, and such 
regulations are enforceable. — Donovan v. 
Wells Fargo & Co., 177 S.W. 839, 265 Mo. 291. 

Sup. 1917. Under I^ws 1918, p. 556, em- 
powering the Public Service Commission to re- 
quire equipment for the comfort of passengers, 
the commission may require a railroad to op- 
erate sleeping cars. — State ex rel. Missouri 
Pac. Ry. Co. v. Atkinson, 192 S.W. 86, 269 Mo. 
634, L. R. A. 1918A, 46, Ann. Cas. 1917E, 987. 

An order of the Public Service Commis- 
sion requiring Pullman car service on a branch 
line is not necessarily unreasonable because 
entailing an operating loss on the branch line 
when considered seimrately from main line 
traffic. — Id. 

App. 1910. An ordinance regulating 
street railways by providing that conductors 
shall not allow ladies or children to leave or 
enter the cars when the same are in motion is 
valid. — Johnson v. St. Joseph Ry., Light, Heat 
& Power Co., 128 S.W. 243, 143 Mo. App. 376. 

$=>12. Charges. 

Actions for excess of charge paid, see post, 

202 . 

Charges for carriage of goods in general, see 
post, <S=>1S8~197. 

Charges for carriage of passengers in general, 
see post, $»248^^-261. 

Liability of carrier to shlpi)er for excess 
charged, see i)Ost, $=»200. 

Penalties for violation of regulation, see post, 
$=>19, 20. 

Rei)eal of statutes, see ante, $»2. 

(1). Scope and validity of regala- 
tlonn III general. 

Sup. 1875. A right conferrefl on a rail- 
road cori>oration to regulate freight rates is 
subject to the inherent right of the state to 
make police regulations and to the common- 
law right of every citizen to hold a common 
carrier resiionsible for every violation of its 
duty as a common carrier. — Sloan v. Pacific 
R. R., Cl Mo. 24, 21 Am. Rep. 397. 

The Legislature in chartering a railway 
company may abandon the right to regulate 
the freight rates the company shall receive for 
transporting property. — Id. 

Sup. 1884. Under Rev. St. 1879, §§ 833, 
834, dividing all freight, to be shipix'd by rail, 
into classes, saw logs are included in class J. 
under the expression, “all heavy articles in 
car loads,” although saw logs are not si)e- 
ciflcally mentioned at all. — Burkholder v. Un- 
ion Trust Co., 82 Mo. 572. 
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Sup. 1908. Under Rev. St. 1899, i 1136 
(Ann. St. 1906, p. 075), jirohibitlng carriers 
from chargring shippers more than the public 
tariff rates, such rate is compensation for the 
performance of all the carrier’s common-law 
or statutory duties. — George v. Chicago, It. 
I. & P. Ry. Ck)., IIS S.W. 1009, 214 Mo. 551, 
127 Am. St. Rep. 600. 

Sup. 1909. Demurrage Act, April 12, 
1905 (Laws 1905, p. 110, § 5 [Ann. St. 1906, § 
1082-5 J), gives shippers or consignees 48 hours 
for loading or union ding cars of less than 
60,000 pounds capacity, and 72 hours for cars 
of 60,000 i>ounds or greater capacity, and im- 
poses a demurrage of not more than $1 i)er car 
per day on all cars not tendered to the com- 
pany within those periods. Rev. St. 1899, § 
1103 (Ann. St. 1906, p. 1005), classifying 
freight, became effective the same time as the 
demurrage law, and places lumber, laths, etc., 
in class G, and section 1194, Rev. St. 1899, as 
amended by Sess. Acts 1905, p. 102 (Ann. St. 
1906, p. 1005), fixes a rate for freight in class 
G in car load lots of 30,000 pounds minimum 
weight, not exceeding five cents per 100 
pounds for the first 25 miles, one-half cent per 
100 pounds for the second 25 miles, etc. Held, 
construing the demurrage act in connection 
with the statute, that the word “capacity” in 
the demurrage act did not refer to the esti- 
mated carrying cajiacity of the car, but to 
the weight of the load, so that the consignee 
of lumber weighing less than 60,000 pounds 
in a 60,000 pound capacity car, would be en- 
titled to only 48 hours frw time in which to 
unload. — E. R. Darlington Lumber Co. v. Mis- 
souri Pac. Ry. Co., 116 S.W. 530, 216 Mo. 658. 

Sup. 1915. Under Rev. St. 1909, § 3111, 
railroad held not entitled to charge for team 
track storage any amounts above the statu- 
tory demurrage. — State ex rel. Kansas City 
Southern Ry. Co. v. Public Service Commis- 
sion, 178 S.W. 55, 265 Mo. 399. 

Sup. 1916. In a proceeding before Pub- 
lic Service Commission to determine freight 
rates, rights of the parties depend upon the 
status of their dealings which existed when 
complaint was filed, and not upon subsequent 
conditions or shipments. — Lusk v. Atkinson, 
186 S.W. 703, 268 Mo. 109. 

Sup. 1917. Public Service Commission 
Act, § 47, confers authority upon the Public 
Service Commission to raise railroad rates 
above maximum fixed by Legislature by Laws 
1905, p. 102, as amended by Laws 1907, p. 171. 
— State ex rel. Rhodes v. Public Service Com- 
mission of Missouri, 194 S.W. 287, 270 Mo. 
647. 


Legislature has right to fix reasonable 
maximum rates for carriage of intrastate 
freight and passengers by railroads, even in 
absence of specific authority such as is con- 
tained in Const. Mo. art. 12, { 14. — Id. 

Public Service Commission Act, § 47, con- 
ferring upon Commission power and duty to 
ascertain and establish reasonable maximum 
rates for carriage of persons and freight in 
intrastate traffic by railroads in state, is con- 
stitutional. — Id. 

Legislature can fix maximum rate to be 
charged by railroads in Missouri for intra- 
state freight and passenger traffic without 
providing means in act itself for Judicial re- 
view of fact of reasonableness of rate; and 
while it could not delegate such absolute pow- 
er to the Public Service Commission, Public 
Service Commission Act by sections 110, 111, 
amply provides for a review of the CJommis- 
sion’s orders. — Id. 

Sup. 1919. Const, art. 12, { 20, prohibit- 
ing grant of right to construct street railway 
without consent of local authorities and that 
franchise granted shall not be transferred 
without similar assent, does not devest Leg- 
islature of authority, under the police power, 
to change rates of street railway. — Kansas 
City V. Public Service Commission of Mis- 
souri. 210 S.W. 381, 276 Mo. 639, error dis- 
missed (1919) 40 S. Ct. 54, 250 U. S. 652, 63 L. 
Ed. 1190. 

Laws 1913, p. 583, § 47, as to authority of 
Public Service Commission, held to empower 
commission to raise rates fixed by franchise 
agreement. — Id. 

App. 1905. Rev. St. 1899, § 1092, requires 
railroads to furnish double-deck cars for ship- 
ment of sheep, and to allow shippers to load 
both decks to the aggregate of 20,000 pounds, 
and declares that it shall not be lawful for 
any railroad to charge for transportation of 
a double-deck car more than the legal rate of 
freight allowed for the shipment of stock. 
Section 1093 provides that if a railroad shall 
neglect to furnish double-deck cars it shall not 
charge for transportation of sheep more than 
one-half the legal rate of freight allowed for 
the shipment of stock. Sections 1193 and 1194 
make a statutory classification of freight, and 
provide a maximum rate for “live stock in 
carloads.” Held, that a carrier was not there- 
by required to charge the same rate for the 
shipment of sheep in two single-deck cars as 
was charged for the shipment of other live 
stock, so long as the rate charged for the ship- 
ment of sheep did not exceed the statutory 
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maximum rate fixed for live stock. — Wynn v. 
Wabash R. Co., 86 S.W. 562, 111 Mo. App. 642. 

App. 1906. A carrier can acquire no 
rigrht to impose an unlawful freijrht rate from 
the act of the board of railroad and warehouse 
■commissioners approving the same. — McGrew 
V. Missouri Pac. Ry. Co., 94 S.W. 719, 118 Mo. 
App. 379. 

(2), Local and thronarh rates. 

Sec explanation, page in. 

^=>12 (3). Lonff and Mhort haul. 

Sup. 1893. Plaintiff shipinnl coal over 
■defendant's railroad from C. to K., the rates 
charged being greater than rates advertised 
on the same date for shipments of coal over 
defendant’s road in the same direction from 
M. to K., a greater distance. Held an unlaw- 
ful discrimination, though no coal was actual- 
ly shipped from M. to K. on the day on which 
plaintiff's coal was shipiK*d, since defendant, 
in advertising a certain rate from M., must Ik? 
deemed to have charged such rate within Rev. 
St. g 2637, making it unlawful for a carrier to 
^‘charge" a gr(»ater comi^ensation for trans- 
portation of like kinds of proi)erty, under sim- 
ilar circumstances, for a shorter than a longer 
distance in the same direction. — St‘awell v. 
Kansas City, Ft. S. & M. R. Co., 24 S.W. 1002, 
119 Mo. 222, writ of error dismissed (1S96) 17 
fS. Ct. 995, 41 L. Ed. 1179. 

Sup. 1926. Long and short haul statute 
held impliedly reiK'aled by later act (Rev. St. 
1919, gg 9974, 9986).— McGrew Coal (-o. v. 
Mellon, 287 S.W. 450, 315 IVIo. 798, certiorari 
denied (1927) 47 S. Ct. 450, 273 U. S. 752, 71 
L. Ed. 874. 

Statute held not to prohibit greater 
•charge for short than longer haul in differ- 
ent directions under different conditions (Rev. 
,St. 1919, § 9986).— Id. 

Long and short haul statutes held im- 
pliedly repeah'd by Public Service Commis- 
sion Act (Rev. St. 1919, §§ 9974, 9986, 10450). 
—Id. 

<@=912 (4). PasMenprer rate*. 

Sup. 1927. City of St. liouis may require, 
under penalty, that public observe its rules 
and regulations affecting rates of street rail- 
way. — Ex parte Packman, 296 S.W. 366, 317 
Mo. 732. 

^3^12 (5). ReaMonableneMM In fpeneral. 

Sup. 1892. Where the term “car load,” 
as used in Rev. St. 1879, § 833, providing for 
the appointment of railroad commissioners, 


the division of freights into certain classes, 
and the fixing of maximum rates at so much 
per “car load” for each class, has been con- 
strued by the w)inmlssloners, whose duty it is 
to enforce the said statute, as meaning, in the 
light of existing usage, 10 tons instead of all 
that a car can safely carry, this construction, 
being reasonable and just, will bo upheld, 
esi)ecinlly where it has been acted upon long 
enough to have become a rule. — Ross v. Kan- 
sas City. St. J. & C. B. R. Co., 19 S.W. 541, 
111 Mo. 18. 

Sup. 1910. The regulation of railroads is 
within the legislative power of the state, and 
the state may fix rates and authorize (hem to 
be charged and place them beyond the power 
of the interference of the courts on tlu* gi’ound 
that th(‘y are extortionate, and such rates, ex- 
cept for some constitutional or statutory pro- 
vision so authorizing, cannot be adjudged by 
the court to be extortionate. — McGrew v. Mis- 
souri Pac. Ry. Co., 132 S.W. 1076, 230 Mo. 
4J>6; Id., 166 S.W. 1033, 258 Mo. 23. 

Sup. 1914. Under Public Utilities Act, gg 
47, 60, 127, Public Service Commission held 
empowcre<l to authorize carrier to charge 
greater rates than the maximum rates pre- 
scribed in R(‘v. St. loot), g 3231 et seq., where 
such maximum ratios do not produce a reason- 
able return on the value of the carrier’s prop- 
erty. — Stat(‘ ex rel. Missouri Southern R. Co. 

V. Public Service Commission, 168 S.W. 1156, 
259 Mo. 704. 

Sup. 1918. Neither the Ix*gislature nor 
its administrative agency can fix rates which 
are confiscatory of the proi)erty of the carrier. 
— City of St. Louis v. Ihiblic Service (Commis- 
sion of Missouri, 207 S.W. 799, 276 Mo. 509; 
Same v. Public Service Commission, 207 S.W. 
805. 

Sup. 1921. Rev. St. 1909, g 3241, pre- 
scribing a c<mfiscatory rale for shipment of 
railroad thss by railroad given certain classi- 
fication by section 3231, was void as to such 
confiscatory ratis regardless of whether the 
rates prescribed \>y the statute as a whole 
W'ould give adequate returns on the invest- 
ment. — Ilackworth v. Missouri Southern R. 
Co., 227 S.W. 1032, 280 Mo. 282, 15 A. U R. 
170. 

Sup. 1928. That railroad earns reason- 
able profit on business as whole does not 
alone justify denying increase in rates for 
particular service. — State ex rel. and to Use 
of Pugh V. Public Service Commission, 10 S. 

W. (2d) 946. 
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^5:912 (Cl). Con Ml deration of other llnea or 
entire ayvtem In determlnlnur rea* 
Monalileneaa of local rates* 

See ewplanatioUf page Hi, 

^»12 <6H). Proeeedlnsrs before offleera 
and eommlMslonn. 

Sup. 1910. Rates violating Const, art. 12, 
§ 12, and Rev. St. 1900, § 317.3, prohibiting 
charging more for short than long hauls, are 
unlawful, and may be abrogated without a 
tlnding by the commission that they are un- 
reasonable. — Missouri Southern R. Co. v. Pub- 
lic Service Commission, 214 S.W. 379, 270 
Mo. 484. 

Sup. 1924. Under Const, art. 6, §§ 1, 28, 
and 31, the Railroad and Warehouse Commis- 
sion, or its successor, the Public Service Com- 
mission, has no jurisdiction or authority to 
determine the purely judicial question in- 
volv(*d in a claim for damages by a shipper 
arising out of an excessive freight charge. — 
State ex rel. and to Use of Missouri Pac. R. 
Co. V. Public Service Commission, 2.^)9 S.W. 
445, 303 Mo. 212. 

^=912 ( 7 ). Kvldence aji <0 reaMonahleneNn. 

Sup. 1919. Evidence that a railroad op- 
erated two industrial spur tracks, each about 
five mil(‘s in length, charging rates covered by 
tariffs on file with the Public Service Com- 
mission, et<*., hrid to sustain C.V)niniission*s 
finding that such spurs were part of the rjiil- 
rojid, although th(‘ railroad did not own the 
right of way ui)on which they were construct- 
(h1 and used a difTerent kind of engine in oi>er- 
ating on the spurs. — Missouri Southern R. 
Co. V. Public Sendee Commission, 214 S.W. 
379, 270 Mo. 484. 

Sup. 1921. A rate is presumed noncon- 
fiscatory until its confiscatory character Is 
made to appear. — ITackwortli v. Missouri 
Southern R. Co., 227 S.W. 1032, 286 Mo. 282, 
15 A. L. R. 170. 

In action involving question of whether 
rates fixed by statute were confiscatory, it will 
be presumed that the rates previously charged 
were reasonable. — Id. 

Sup. 1928. Evidence held to sustain 
Public Service Commission’s finding that sub- 
urban passenger service was furnished at 
loss, and that increased rates approved by it 
would not yield appreciable profit. — State ex 
rel. and to Use of Pugh v. Public Service 
Commission, 10 S.W.(2d) 946. 

<$=3912 (8). Ralnliiir rate* lowered for par- 
pose of competition. 

See explanaiioiit page Hi, 


(f>). Conditions In arrant of franchise 
and agreements with municipally 
ties. 

Sup. 1918. Const, art. 12, § 20, prohibifr 
ing the General Assembly from granting the 
right to construct and operate a street mil- 
road without consent of local authorities, con- 
fers no special authority upon the city to pre- 
scril>e terms, conditions, and passenger fares 
which would not be subject to legislative con- 
trol under the state’s police power. — City of 
St. Louis V. Public Service Commission- of 
Missouri, 207 S.W. 799, 276 Mo. 509; Same 
V. Public Service Commission, Id. 805. 

Const, art. 12, § 20, requiring a city’s con- 
sent to construction and oix»ratlon of a street 
railroad, neither grants nor prohibits the city 
from admitting ui>on terms and conditions in- 
cluding fixed fares, which power is incidental 
to the power to withhold consent, and a city 
so contracting acts under its general reserved 
lK>wers subjtK.'t to the public policy of the 
state. — Id. 

A city ordinance authorizing construction 
and oiKuation of a street railroad and fixing 
fares was subject to the nnexerted power of 
the legislature, now delegated to the Public 
Service Commission, to regulate and displace 
such rates, subject to judicial review.— Id. 

^^12 (10). Traiinfers to connectlnfr lines 
of same company. 

Sup. 1903. Rev. St. 1899, §§ 1112-1115, 
ri'fiuirlng delivery by the initial carrier of 
freight upon any track it owns, leases, or uses, 
or can use, doi*s not prevent such initial car- 
rier from assessing a reconsignment charge 
for delivering a shipment upon another track 
than that upon which it was originally placed. 
—State ex inf. Crow v. Atchison, T. & S. F. 
R.v. (^o., 75 S.W. 776, 176 Mo. 687, 63 L. R. 
A. 761. 

App. 1912. An ordinance requiring a 
street railway company to furnish transfers 
to enable imssengers to go by reasonably di- 
r(»ct routes does not deprive the company as a 
carrier from making reasonable rules. — Duke 
V. Metroi)olitan St. Ry. Co., 148 S.W. 166, 
160 Mo. App. 121. 

^5— '13. Preference! and diioriminationt. 

Discrimination apart from statutory regula- 
tions, see i>ost, ^190. 

Discriminations and overcharges In general, 
see post, ®=>202. 

Exclusive privileges, see post, ^14. 

Penalties for violation of regulations, see post, 
<S=»19, 29. 

Statutory provisions, see ante, ^2. 
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^S>13 (!)• Prohibition In ireneral. 

Sup. 1014. Const, art. 12, § 14, and Rev. 
St. 1000, § 3232, forbidding discrimination, 
is binding upon tbe state, notwithstanding 
that by the Constitution railroads are de- 
clared to be public highways. — State v. Mis- 
souri, K. & T. Ry. Co., 172 S.W. 35, 202 Mo. 
507, L. R. A. 1915C, 778, Ann. Cas. 1916E, 949. 

Unjust discrimination in railroad rates 
was forbidden by common law. — Id. 

Sup. 1920. Under Rev. St. 1909, S 3184, 
providing that it shall be unlawful for any 
common carrier to subject any particular per- 
son to any undue or unreasonable prejudice 
or disadvantage with respect to such trans- 
l>ortatlon, motive is immaterial, and, in action 
for refusal to deliver a car of coal, ill will 
or disfavor between carrier and consignee 
need not exist. — Alexander v. Chicago, M. & 
S£. P. R. Co., 221 S.W. 712, 2S2 Mo. 23G, 11 
A. L. R. 867. 

Rev. St. 1909, § 3184, forbidding a carrier 
to give any undue or unreasonable prefer- 
ence or advantage to any particular i>eraon, 
and also forbidding carrier to subjwt any 
particular iHjrson to any undue or unreasona- 
ble prejudice or disadvantage, creates two of- 
fenses, and it is not ne<’essary to latter of- 
fense that it be showm that some one else was 
given a preference. — Id. 

Sup. 1926. Common law did not prohib- 
it mere unjust discrimination between local- 
ities, though prohibiting such discrimination 
between individual shii>i)ers. — McGrew Coal 
Co. V. Mellon, 287 S.W. 450, 315 Mo. 798, cer- 
tiorari denied (1927) 47 S. Ct. 456, 273 U. S. 
752, 71 L. Ed. 874. 

Sup. 1927. Term “facilities,” as used in 
statutory and constitutional provision regard- 
ing discrimination, includes only those em- 
l)l()yed in transiwrtation and which railroad 
undertakes to furnish as common carrier 
(Const, art. 12, § 23 ; Rev. St. 1919, S§ 9975, 
9985). — Canary Taxicab Co. v. Terminal Ry. 
Ass’n of St. Louis, 294 S.W. 88, 316 Mo. 709. 

Only those having right to demand partic- 
ular service from carrier in its capacity as 
common carrier are protected by constitution- 
al and statutory provisions regarding discrim- 
ination (Const, art. 12, | 23; Rev. St. 1919, 
§§ 9975, 9985).— Id. 

Sup. 1928. That railroad’s passenger 
rate is discriminatory does not render it un- 
lawful, unless arbitrary and unreasonable; 
“unjust discrimination.” — State ex rel. and 


to Use of Pugh V. Public Service Commis- 
sion, 10 S.W.(2d) 946. 

App. 1886. Rev. St. § 821, provides that 
no railway company shall make any discrim- 
ination in charges or facilities in the transpor- 
tation of freight or passengers between trans- 
IK>rtation companies or Indivduals, nor in the 
transportation of freight between commission 
merchants, and that any cori)oratlon violating 
tho statute shall forfeit to the injured party 
the whole amount of such transportation 
charged. Held, that equity could not be in- 
voked for the purpose of enforcing the same 
terms in favor of plaintiff as defendant rail- 
road was granting to another. — Chouteau v. 
Union Ry. & Transit Co., 22 Mo. App. 286. 

App. 1912. Rev. St. 1909, §§ 3184, 3191, 
prohibiting discrimination by carriers, and 
authorizing recovery of triple damages there- 
for, applies only to intrastate commerce, and 
has no application to commerce between the 
states. — Steel v. St. Louis, I. M. & S. Ry. Co., 
147 S.W. 217, 165 Mo. App. 311. 

App. 1919. It was unlawful for a car- 
rier to charge or for a consignee to pay any 
less than the lawful rate published pursuant 
to Act ('H)ng. June 29, 1906, § 2 (34 Stat. 586) ; 
neither rebates, concessions, or other devia- 
tions from such approved and published tariff 
rates being allowed, in view of Act Cong. Feb. 
19, 1903 (32 Stat. 847).— Mobile & O. R. Co. v. 
Laclede Lun4)er Co., 216 S.W. 798, 202 Mo. 
App. 630. 

A consignee of an interstate shipment is 
charged with knowledge of the legal pub- 
lished tariff rates, aixi that rates fixed in a 
schedule of rates filed and published under 
acts of Congress are the only lawful rates; 
all persons being charged with knowledge of 
the law. — Id. 

(2). What constitates dlscrlmlna* 
tlon. 

Sup. 1904. Where a railroad company 
charges higher rates for carrying freight a 
less distance than its published rates for 
carrying it a greater distance in the same 
direction over the same road, it violates Rev. 
St. 1899, §§ 1133, 1134, prohibiting discrimina- 
tion between localities, or charging a greater 
rate for a shorter haul, though it does not 
actually carry any freight the greater dis- 
tance. — Cohn V. St. Louis, I. M. & S. Ry. Co., 
79 S.W. 961, 181 Mo. 30. 

Sup. 1912. Rev. St. 1909, S 3173, pro- 
hibiting discrimination in transportation 
charges as between long and short hauls of 
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the same class of freight on the same road, 
applies where the transportation is over the 
same road, but not where the two hauls are 
over different lines operated by different cor- 
porations, though they have common officers. 
— E. R. Darlington Lumber Co. v. Missouri 
Pac. Ry. Co., 147 S.W. 1052, 243 Mo. 224. 

Sup. 1914. The one-cent militia fare law 
(Rev. St. 1909, § 8390) is not in violation of 
Const, art. 12, § 23, forbidding discrimination 
between or in favor of transportation com- 
panies and individuals. — Stale v. Missouri, K. 
& T. Ry. Co., 172 S.W. 35, 202 Mo. 507, L. 
R. A. 1915C, 77S, Ann. Cas. lOlGE, 949. 

The one-cent militia fare law (Rev. St. 
1909, § 8390) violates Const, art. 12, § 14, pro- 
viding that the General Assembly shall imiss 
laws to prevent unjust discrimination in pas- 
senger tariffs, ('tc.. conceding that a one-cent 
fare is “unjust” discrimination. — Id. 

Tinder Const, art. 12, § 14, forbidding un- 
just discrimination in railroad rates, it does 
not follow that because a discrimination is 
apparent, it is an unjust discrimination. — Id. 

The one-cent militia fare law (Rev. St. 
1009, § 8390) held to constitute unjust dis- 
crimination under Const, art. 12, § 14, in view 
of Rev. St. 1909, § 3232, fixing the maximum 
faro for adult passengers at two cents a mile. 
—Id 

Sup. 1917, An order of the Public Serv- 
ice Commission, made on complaint of travel- 
ing salesmen, fixing a different and lesser 
charge for storage of baggage on certain days 
for such travelers than was fixed by general 
order governing charges on baggage of other 
Iiersons, was unfair, unreasonable, and void. 
—•Atchison, T. & S. F. Ry. Co. v. Public Serv- 
ice Commission of Missouri, 192 S.W. 400. 

Sup. 1923. A switch track for loading and 
unloading freight is clearly a “facility” with- 
in the meaning of Rev. St. 1919, § 9975, in- 
hibiting discrimination by common carriers 
in charges or facilities. — ^Tucker v. St. Louis- 
San Francisco Ry. Co., 250 S.W. 390, 298 Mo. 
51, affirming judgment (App. 1921) 233 S.W. 
512. 

Sup. 1928. That 50-ride bearer commu- 
tation tickets sold at higher mileage rate 
than 10-ride tickets held not to establish 
unjust discrimination. — State ex rel. and to 
Use of Pugh V. Public Service Commission, 
10 S.W.(2d) 946. 

Mileage Is not sole test in determining 
whether suburban passenger gervice rates are 


unjust and discriminatory, hut other circum- 
stances are to be considered. — Id. 

Arrangement of suburban passenger rates 
into groups is not Invalid solely because It 
results in preference In mileage rate. — Id. 

Evidence held not to show that Public 
Service Commission’s order approving in- 
creased suburban passenger rates was unjust- 
ly discriminatory, unreasonable, or unlawful 
(Rev. St. 1919, § 10535).— Id. 

App. 1880. A contract by a railway com- 
I>any with a shipper whereby it was agreed 
that he was to pay the regular tariff rates and 
then receive a rebate on every 100 pounds 
shi]>ped was not within the prohibition of 
Rev. St. §§ 815, 821. — McNees v. Missouri Pac. 
Ry. Co., 22 Mo. App. 224. 

App. 1898. A clause in a contract where- 
by a railway comiiany agreed to transport all 
grain in bulk which might be delivered to it 
by its lessees at his warehouse in quantities 
of not less than one full carload, at one time, 
to stations on its road, at a rate which would 
be less by 1 per cent, per 100 i)ounds for grain 
in bulk than the charges made by it to tran- 
sient shipi)ers, who delivered grain to it by 
wagons or otherwise, is not in violation of 
Rev. St. 1879, §§ 2620, 2030, 2032, the latter 
section providing that, if a railway company 
shall charge or receive from any person a 
gr(‘ater or less compensation for any service 
rendered in the transportation of any kind 
of property on such railroad within the state 
than it charges or receives from any other 
I)erson for doing for him a like service in the 
transportation of a like kind of property, un- 
der substantially like circumstances and con- 
ditions, such carrier shall be deemed guilty 
of unjust discrimination. — American Cent. 
Ins. Co. v. Chicago & A. Ry. Co., 74 Mo. 
App. 89. 

App. 1905. The charge of a higher 
freight rate for transportation of sheep than 
that fixed for the transportation of cattle and 
other live stock did not constitute a discrim- 
ination, within Rev. St. 1899, § 1129, provid- 
ing that, if any carrier shall charge a greater 
or less compensation for any service in the 
transimrtation of any kind of property than 
it charges any other person for doing for 
him a “like service” in transportation of a 
“like kind of property” under substantially 
like circumstances and conditions, such car- 
rier shall be deemed guilty of unjust discrim- 
ination. — Wynn v. Wabash R. Co., 86 S.W. 
562, 111 Mo. App. 642. 


Consult Pocket Part for later cases. For explanation, see page ill. 
0MoD— 3 




13 ( 2 ) 


CARRIERS 


6MD— 34 


App. 1911. Rev. St. 1009, §§ 3107, 3121, 
requirinjj carriers to receive and carry live 
stock without discrimination, do not require 
all freight trains at a station to receive stock. 
—Warner v. St. Louis & S. F. R. Co., 137 S. 
W. 275, 156 Mo. App. 523. 

App. 1926. Unlawful preference held un- 
der facts not to have been given shipper of 
eggs hy allowing him first to settle with first- 
named consignee, to whom they were deliv- 
ered contrary to instructions, and thereafter 
file claim with defendant railroad. — Amber v. 
Davis, 282 S.W. 459, 221 Mo. App. 448. 

(3). ClrcnmHtniioeti Juatlfylnff dts* 
crimination. 

Sup. 1011. To constitute a violation of 
Rev. St. 1S99, § 1133 (Ann. St. 1906, p. 974), 
making it unlawful for any carrier to give 
any undue or unreasonalde preference to any 
particular person in the transi)ortation of 
goods, a carrier must give an undue and un- 
reasonable preference, and the question 
whether it has done so must be determined 
after considering honest comix'tition not 
caused by its own act, and the cost of serv- 
ice, and where a carrier is required to meet 
comi)etition not caused l)y its own act, it may 
fix its rate to mwt it, though the effect may 
cause ahipix»ra to pay more for a short haul 
than for a long one. — Cohn v. St. Louis, I. M. 
& S. Ry. Co., 133 S.W. 50, 151 Mo. Arip. 601, 
transferred from Supreme Court (1910) 131 S. 
W. 881, 227 Mo. 369. 

To constitute a violation of Rev. St, 1899, 
ii 1134 (Ann. St. 1906, p. 975), making it un- 
lawful for any carrier to charge a greater 
compensation in the aggregate for the trans- 
])ortation of like kinds of property under 
similar circumstances, for a shorter than a 
longer distance over the same line in the same 
direction, a carrier must charge more for a 
short haul than for a longer one where the 
circumstances are similar, and, where there 
is honest conir)etition not caused by it, it 
may fix its rates to meet the competition 
though it causes shippers to pay more for a 
short haul than for a longer one. — Id. 

A carrier giving preferences notwith- 
standing Rev. St. 1899, §§ 1133, 1134 (Ann. 
St. 1996, pp. 974, 975), prohibiting a greater 
charge for a shorter haul than for a longer 
one under similar circumstances and condi- 
tions, may consider river competition, though 
a steamboat carrier does not deliver the 
freight to the consignees, but the freight 
must be hauled in wagons from the river sev- 
eral miles away. — Id. 


Sup. 1914. If the difference in railroad 
rates is based upon a reasonable and fair 
difference in conditions which equitably and 
logically justify a different rate, it is not an 
unjust discrimination. — State v. Missouri, K. 
& T. Ry. Co., 172 S.W. 85, 262 Mo. 507, L. R. 
A. 1915C, 778, Ann. Cas. 191 OE, 949. 

^=»14. Ezolnsive privileges. 

Sup. 1890. The owner of a bus line, who 
has ma<ie an approach to a deTK)t platform un- 
der an oral agreement with the railway com- 
pany that he should have its exclusive use, 
cannot confine the teams of the rival line to 
other i>arta of the platform, at which the 
chance of getting passengers is not so good, 
and to which in dry weather vehicles can be 
driven or backed up with some difliculty, 
while in wet weather it is very hard to do so ; 
the agreement to give the exclusive privilege 
being against public policy and the spirit of 
Const, art. 12, § 23, which prohibits “discrim- 
ination charges or facilities in transporta- 
tion * ♦ * between transportation com- 

I>aiiies and Individuals, or in favor of either.'' 
— (h’avens v. Rodgers, 14 S.W. 106, 101 Mo. 
247. 

Sup. 1923. Under Const, art. 12, § 23, 
prohibiting discrimination in charges or fa- 
cilities between transportation comj)anies and 
individuals, a union depot or terminal com- 
pany cannot discriminate in favor of one taxi- 
cab owner or company by excluding others 
from its premises for the purpos(‘ of reetdving 
or discharging passengers. (IVr Wmalson, 
C. J., and Walker, J.) — Kansas City Terminal 
Ry. Co. V. James, 251 S.W. .53, 298 Mo. 497. 

A union depot or terminal company may 
properly grant to a taxicab company the ex- 
clusive right to maintain a taxicab stand in- 
side the station, and it may grant to such 
company the right to carry passengers from 
the station to some destination, as for in- 
stance another dei)ot, if the route is entire- 
ly over its own land ; but it cannot create a 
monopoly in one taxicab company by exclud- 
iqg, under the guise or pretense of regulating 
and controlling the use of its private prop- 
erty, all other taxicabs from its plaza or ap- 
proach, even though it owns the same and has 
never dedicated the ground to the public. 
(Per White, Ragland, and James T. Blair, JJ.) 
—Id. 

Sup. 1927. Carrier may, in absence of 
statutory or constitutional provisions, grant 
exclusive privilege to one taxicab company 
to solicit iKitronage on station grounds. — Ca- 
nary Taxicab Co. v. Terminal Ry. Ass’n of 
St. Louis, 294 S.W. 88, 316 Mo. 709. 
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Carrier did not unlawfully discriminate 
against plaintiff taxicab company in granting 
exclusive privilege to one taxicab company 
to solicit patronage on station grounds (Const, 
art. 12, § 23; Rev. St. 1919, §§ 9975, 9985), 
—Id. 

App. 1009. A lease or license by a rail- 
road company of Its land between its tracks 
and the river, held and treated by it as part 
of its right of way or depot grounds, consti- 
tutes a discrimination between shippers, in 
violation of Rev. St, 1899, § 1127 (Ann. St 
1900, p. 972) ; its effect, and presumably its 
intent, being to give one company, engaged in 
floating ties down the river for shipment by 
the railroad an advantage over others in 
the same business, in getting them to the 
cars. — IIobart-Lee Tie Co. v. Stone, 117 S.W. 
004, 135 Mo. App. 438. 

^=»15. Conneotions witli and facilities 
to other carriers. 

App. 1904. The evident purpose the Leg- 
islature had in view in ennetiiig Rev. St. 
1809, $ 1075, making it the duty of railroad 
cori)orations to stop all trains carrying pas- 
sengers at the junction of other railroads a 
sufflcieiit length of time to allow the trans- 
fer of passengers, baggage, etc., was to af- 
ford facilities to persons traveling on one 
railroad and destin<*d to some jxjint on an- 
other interswting it. — State ex rel. McPher- 
son V. St. Louis iS: S. F. R. Co., 79 S.W. 714, 
105 Mo. Ai>p. 207. 

Rev. St. 1890, § 1075, requiring railroads 
to stop all trains carrying passengers, at the 
junctions of other railroads a sufficient length 
of time to allow the transfer of passengers 
jK'rsonal baggage, mails, and express freight 
from the trains of the intersecting roads, does 
not recpiire such roads to stop all trains at 
each intersection, whether or not there be 
any persons, baggage, mails, or express mat- 
ter from the intersecting roads to be trans- 
ferred; but, in order to establish a case un- 
der the statute, it is necessary to prove that 
on a day specified the railroad failed to stop 
a train at a junction i)oint when there was a 
passenger, baggage, mail, or express matter 
from the connecting railroad to be transferred 
and carried on the train not stopping. — Id. 

^=916. Uie of carrier’s premises. 

Sup. 1027. Carrier’s station grounds 
must be devoted primarily to public use to 
extent necessary for public objects to be ac- 
complished by railroad. — Canary Taxicab Co. 
V. Terminal Ry. Ass’n of St. Louis, 294 S.W. 
88, 316 Mo. 700. 


App. 1890. Where a city enacts a valid 
ordinance prohibiting hackmen and porters 
from soliciting custom and trade at railway 
depots within the city, the operation of such 
ordinance cannot be suspended by a railway 
company which as.sumes to authorize such a 
person to solicit business at its depot. — City 
of Chillicothe v. Brown, 38 Mo. App. 609. 

App. 1898. Where the keeper of a hotel 
enters a depot and undertakes to perform the 
work of a “runner” for his house, he becomes 
subject to the regulation of an ordinance for- 
bidding those soliciting trade or patronage 
for any hotel to enter the depot. — City of Lad- 
donia v. Poor, 73 Mo. App. 465. 

App. 1898. Where a city of the fourth 
class had power to regulate and license tav- 
erns, hotels, etc., and to regulate such occu- 
pations as hackmen, draymen, drivers, por- 
ters, etc., and to make all necessary ordinanc- 
es for the welfare of the city, an ordinance, 
declaring it unlawful for any [person to enter 
on any depot, platform, or on the premises 
of any railroad within the city for the purijose 
of soliciting trade or i>atronage for any ho- 
tel, wms not unreasonable. — City of Laddonia 
V. Poor, 73 Mo. App. 405. 

Combinations of carriers* 

See explanation^ page Hi, 

Proceedings to enforce or to pro* 
▼ent enforcement of regulations. 

(1) . Remedies and Judicial saperTl- 

■Ion In ereneral. 

Sup. 1912. A voluntary unincorimrated 
association held without legal authority to 
institute in its own behalf and for the benefit 
of another procetniings before the Railroad 
and Warehouse Commissioners challenging 
the reasonableness of switching charges. — E. 
R. Darlington Lumber Co. v. Missouri Pac. 
Ry. Co., 147 S.W. 1052, 243 Mo. 224. 

Where a proceeding instituted before the 
Railroad and Warehouse Commissioners chal- 
lenging the reasonableness of switching 
charges was not legally instituted by a party, 
as provided by Rev. St. 1909, § 3192, ihe party 
could not complain of the court’s failure to 
render judgment as provided by sections 3201 
and 3202. — Id. 

(2) . Appeal from ordero of oflloer or 

board. 

Sup. 1928. Public Service Commission 
had right to appeal from judgment reversing 
its order respecting railroad passenger rates 
and to be represented thereon by its general 
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counsel (Rev. St. 1919, § 10525, and $ 10416 
as amended by Acts 1923, p. 330). — State ex 
rel. and to Use of Pugh v. Public Service Com- 
mission, 10 S.W.(2d) 946. 

^=918 (3). Actions to enforce or net aside 
decisions of officer or board. 

Bee explanation, page tit. 

^=918 (4). Proceedinirs to enforce reirnla- 
tions as to connections irltb or facil- 
ities to other carriers. 

Bee explanation, page tii. 

^=d 18 (6). Remedies of persons aarffrlcTed 
by discriminations. 

Sup. 1904. In an action against a rail- 
road company, under Rev. St. 1S99, §§ 1133, 
1134, for discrimination in freight charges, 
where there were several acts of discriniina- 
tiou, it is not necessary to state each as a 
separate cause of action. — C^ohn v. St. Louis, 
I. M. & S. Ry. Co., 79 S.W. 961, 181 Mo. 30. 

Though, in on action against a railroad, 
under Rev. St. 1899, § 1136, for unreasonable 
charges, the plaintiff must sliow that the 
charges were more than the rates fixed by the 
carrier and approved by the Board of Rail- 
road Commissioners, such a showing is not 
necessary in an action under sections 1133 
and 1134 for discrimination between locali- 
ties, and for charging a higher rate for a 
shorter than for a longer haul. — Id. 

In an action against a railroad company 
for the violation of Rev. St. 1899, § 1133, i>ro- 
hibiting railroads from giving any unreasona- 
ble advantage to any locality, or subjecting 
any locality to unreasonable disadvantage, 
and section 1134, prohibiting them from 
charging higher rates for a shorter than for 
a longer haul, a petition alleging that the 
defendant has charged the plaintiffs a higher 
rate for shipping freight from a certain point 
to their station than its published tariffs from 
the same point in the same direction to sta- 
tions at a greater distance — specifying the 
difference in the charges, and the amount on 
which the excessive freight was paid, and 
alleging that merchants doing business at the 
other points were given an undue advantage 
over plaintiffs — sufficiently states in what 
way they were injured by defendant’s acts. 
—Id. 

(O). Injanctlon. 

Bee explanation, page Hi, 

^=>19. Damages for Tiolations of regula- 
tions* 

Measure of damages in absence of statutory 
provisions as to damages, see post, ‘&»201. 


Sup. 1864. Under Rev. St. 1879, § 835, 
allowing the recovery of treble damages for 
illegal freight charges, a petition alleging that 
plaintiff shippt'd two car loads of saw logs 
over defendant’s road, a distance of over 25, 
and under 50 miles, and that defendant charg- 
ed, and the plaintiff paid, an excess over the 
legal rates allowed defendant for such freight, 
is sufficient without alleging to what class of 
freight the shipment belonged. — Burkholder 
V. Union Trust Co., 82 Mo. 572. 

Sup. 1884. Plaintiff brought an action 
under Rev. St. 1879, § 835, to recover i>enalty 
for overcharges for transportation. Each 
count in the i)etltion set up the difference be- 
tween the two iK)lnts between which plain- 
tilt’s freight had been carried, the legal rate 
of charges, the amount charged, and the ex- 
cess, and the petition further contained a 
prayer for judgment, and that the damages 
be trebled “according to the provision of sec- 
tion 835 of the statute of this state.” Ifcld, 
that the i>etition was sufficient, as the statute 
under which the action was brought was a 
public act and it was only necessary to slate 
the facts which bring the case within the law. 
— Reynolds v. Chicago & A. R. Co., 85 Mo. 90. 

Sup. 1900. Act March 31, 1887, relating 
to damages to live stock resulting from defec- 
tive cars, did not provide that treble damage 
could be recovered from the carrier. Sess. 
Acts 1889, p. 105, authorizing the recovery of 
treble damages for certain injuries by car- 
riers, did not include damages resulting from 
defective cars. Both sections wc're incoriK)- 
rated in hiec verba into Rev. St. 1889. 2590, 

2501, 2597, in chapter 42, art. 2, relating to 
railroads. Rev. 8t. 1889, § 6606, provided 
that all acts of a general nature, re-enacted 
therein, should be construed as a continuation 
of such laws, and not new enactments, llr/d, 
that treble damages could not be ri‘covered 
for injurit»s to live stock resulting from de- 
fective cars, as the re-enactment did not make 
the .separate statutes part of the same act. — 
Paddock v. Missouri Pac. Ry. Co., 56 S.W. 
453, 155 Mo. 524. 

Sup. 1904. Where a railroad company 
violated Rev. St. 1899, §§ 1133, 1134, prohibit- 
ing discrimination in freight charges, one 
damaged thereby, is entitled, under the ex- 
press provisions of section 1140, to re<*over 
three times the amount of his damages, and 
a reasonable attorney’s fee, to be taxed as 
part of the costs. — Cohn v. St. Louis, I. M. 
& S. Ry. Co., 79 S.W. 961, 181 Mo. 30. 

Sup. 1920. A petition for treble damages 
and attorney’s fees for refusal of carrier to 
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deliver car of coal In violation of Rev. St. 

§ 3184, making it unlawful for a com- 
mon carrier to subject any one shipi>er or 
consignee to any undue or unreasonable prej- 
udice or disadvantage, ne(*d not charge that 
shipment was an Intrastate one, since. If shii)- 
ment W’as an Interstate one, exclusively with- 
in jmrview of federal statutes, that would 
be a matt(*r of defense. — Alexander v. Chi- 
cago, M. & St. P. R. Co., 221 S.W. 712, 282 Mo. 
230, 11 A. L. R. 807. 

A?p. 1889. A i)etition alleged that de- 
fendant is a railroad corporation within the 
state of Missouri, operating a railroad be- 
tw^eeii certain jxiints, that plaintiff ofl’ered 
defendant a car load of hogs for transi>orta- 
tion between certain points, the distance be- 
ing more than 12.1 miles and less than 138 
miles, and that the rate prescribed by Rev. 
St. 8.3.3 8.34 amoiinttHl to a sum of .$31, that 
defcuidant wrongfully refiis(*d to ship the hogs 
for such rat(‘, and demanded, and plaintiff 
W’as coniix'lled to pay under prot(*st, the sum 
of .$40 therefor, wherefore plaint iff demanded 
tb(» difference, or the sum of .$9 and other ap- 
propriate reli(‘f. Jlrl(J that, though such 
petition did not in fact contain a prayer to 
r(*cover tbi* penally of treble damages pro- 
vided for by s(‘ctioii 8.3.1, it n(*vertheless stated 
a cause of action for a penalty under su<*h 
section, it being i)roper for the court, after 
verdict in favor of plaintiff, to treble the 
sum, und(‘r tin* statute, on motion. — Young 
v. Kansas City, St. .1. & C, B. Ry, Co., 33 Mo. 
App, KMl. 

An action against a carrier to recover 
thr(M» times the amount of an overcharge for 
freight shijuK'd us authorized by Rev. St. § 
8,35 is an action to recover penalty. — Id. 

App. 1890. In an action based on Rev. 
St. 1879, § 844, to recover three times the 
amount of excess charged and received by 
def(*ndant, where defendant denies that a 
rate was flx(*d by the commissioners, the 
burden is on the plaintiff to establish such 
fact. And failing to do so he should not be 
permitted to riH*over under this section with- 
out anuMiding his pc'tition. — Scammon v. Kan- 
sas City, St. J. & C. B. R. Co., 41 Mo. App. 
194. 

Where an action was brought under Rov. 
St. 1879, § 844, to recover three times the 
amount of excess charged plaintiff, and at the 
trial plaintiff failed to prove that any of the 
charges had been fixed by the railroad com- 
missioners as provided by sectfions 842, 844, 


he was not entitled to recover as if his action 
had been based on section 835. — Id. 

App. 189.1. Where the statute (Rov. St 
1889. S 2590) requires railroad companies to 
furnish stock cars with trapdoors in the top, 
and provides a penalty for failure to do so, 
the fact that the shipper know that the car 
furnished him had no trapdoors will not es- 
top him from claiming damages for injuries 
resulting from the lack of such doors. — Pad- 
dock V. Missouri Pac. Ry. Co., 60 Mo. App. 
328. 

I'ndor Rev. St. 1889, § 2590, requiring 
railroad comi)anies to furnish stock cars with 
trapdoors in the rfM)f, one at each end, and 
mnking the comixinies liable to all persons 
damag(‘d by failure to furnish such cars, and 
reasonable attorney's fees, construed in con- 
n(‘ction with sc‘c*tion 2597, authorizing the re- 
covery of treble damages, an action for fail- 
ure* to put ill trapdoors to recover treble dam- 
ages and attorney’s fees is authorized. — Id. 

App. 1901. 1‘laintiflr brought an action 
against defendant on five separate causes of 
action set forth in five counts. The second 
and fifth counts were based on Rev. St. 1889, § 
26.36, which declares it to bo unlawful for a 
common carrier to give one person any un- 
due or uiireasonnble advantage or preference, 
or subject any ix'rson to an unreasonable prej- 
udi(*e or disadvantage. Said counts charged 
that defciidaiit gave to a certain shipi>er an 
advantage over plaintiff in the shipment of 
coal in tlie w ay of lietter rates. The third and 
fourth counts w’ere based on Rov. St. 1889, § 
26*17, which makes it unlawful for a common 
carrier to charge for the same kind of prop- 
<*rty a gr(*ater sum for a short distance than 
is charged for a longer distance. Said counts 
alleged that defendant violated said statute in 
shipnumts made by plaintiff wdierein he was 
charged a great (*r sum for a shipment than 
w as another shipper for a shipment to a great- 
er distance than plaintiff’s shipment. Plain- 
tiff sought judgment for $1,000 on all four 
counts, as provided for by Rev. St. 1889, § 
266.3, and his i>rayer for relief was to the 
effect that he w as aggrieved in the premises, 
and that a cause of action had accrued to him 
to demand and sue for the sum of $1,000 and 
costs of suit for such offense, and prayed judg- 
ment for such sum of $1,(K)0 in costs accord- 
ing to the statute in sueli. cases made and 
provided, and for all other and general re- 
lief to w’hieh he might be entitled. The pro- 
visions of the statute upon w^hich the action 
was based were carried forward into the Revi- 
sion of 1889 from Extra Sess. Acts 1887, p. 16, 
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8 3, which said act also provided as a penalty 
for the violation of its provisions treble dam- 
ages sustained as well as an attorney’s fee. 
Held, that plaintilf was entitled to recover 
treble damages, notwithstanding his prayer 
for relief was based upon section 2Qihi. — Mc- 
(Irew V. Missouri Pac. Ry. Co., 87 Mo. App. 
250. 

App. 1922. Discrimination in furnishing 
cars held for jury in suit under Rev. St. 1919, 
§§ 99S5, 9990, for treble damages. — Stroud v. 
Missouri I»ac. R. Co., 230 S.W. 801, 210 Mo. 
App. 311. 

In a suit for treble damages for discrim- 
ination in preferring shippers who ordered 
and were furnished cars after plaintiff or- 
dered cars for shipping lumber wherein de- 
fendant endeavored to show cars furnished 
others on subsequent orders were for shipping 
mine material, preferred by an Interstate 
Commerce Commission order, and the evi- 
dence showed some cars so furnished were for 
such material, and some of the preferred ship- 
pers shipped lumber and mine material, an in- 
struction for plaintiff bascnl on a preference 
of other shippers, reciiiiring the jury to find 
that after plaintiff’s cars w’ere ordered other 
shippers at the station in question “engaged 
in the business of shipping lumber,” ordered 
cars, and were preferred, w’as erroneous in 
not requiring the jury to And that such cars 
were not loaded with mine material. — Id. 

App. 1923. In an action under Rev. St. 
1919, §§ 9985 and 9990, to recover treble dam- 
ages for alleged preference in furnishing cars 
for shipping lumber, it is no defense that the 
favored shipix?r was engaged in interstate 
shipping, and an instruction in such an action 
which did not require a finding that the fa- 
vored shipment was an intrastate shipment 
held not erroneous. — Stroud v. Missouri Pac. 

R. (’o., 254 S.W. Ill, 212 Mo. App. 512, cer- 
tiorari granted Missouri Pac. R. Co. v. Stroud, 
44 S. Ct. 37, 2(i,3 IT. S. 694, 68 L. Ed. 510, and 
judgment reversed (1925) 45 S. Ct. 243, 267 U. 

S. 404, 69 L. Ed. 

Failure of an instruction in an action to 
recover treble damages for discrimination in 
furnishing cars to require a finding that such 
discrimination was undue or unreasonable 
does not render it erroneous, where plaintiff’s 
evidence tends to show that the discrimina- 
tion complained of was as a matter of law un- 
due and unreasonable. — Id. 

In an action for treble damages for dis- 
crimination in furnishing cars to a shipper 
of luml>er, an instruction on the measure of 


damages requiring the jury to take into con- 
sideration the reasonable value of plaintiff’s 
lumber at the date the cars should have been 
delivered and the reasonable market value of 
the lumber at the time they were delivered, 
the verdict to be for the difference between 
these two amounts not to exceed the amount 
prayed for held proper. — Id. 

In an action by a shipper of lumber for 
treble damages for discrimination in the fur- 
nishing of cars, held, that an award of $1,()()0 
actual damage was in excess of the recovery 
authorized by the complaint, and such in- 
firmity was not cured by testimony that plain- 
tiff instead of 20,090 feet of lumber, as al- 
leged, had more than 32,000 feet ready for 
shipment. — Id. 

^:»20. Penaltiei for Tlolations of reffn* 
lations. 

Statutory provisions, see ante, ^2. 

(1). In general. 

Sup. 1912. Statute requiring Railroad 
and Warehouse Commissioners to lnv(*stigate 
reasonableness of rates including switching 
charges, and Imposing jxmalties is lamal, and 
must be strictly construed.— E. R. Darlington 
Lumber Co. v. Missouri Pac. Ry. Co., 147 S. 
W. 1052. See Carriers, <S=»2 in this Digest. 

^=s>20 (2). CarrliEire of paMMenfrers In gen- 
eral. 

App. 1906. Rev. St. 1899, § 1100, pro- 
vides that “all baggage, when taken for trans- 
portation, shall be checked,” etc., and, if a 
check is refused on demand, the corporation 
shall pay the passenger the sum of $10 and 
certain other ixmaltles. Held that, where a 
carrier’s agent refused to accept plaintiffs 
trunk “for transiwrtation” because there was 
an attachment out for it, plaintiff was not en- 
titled to recover, under such section, for the 
carrier’s refii.sal to check tlie same. — Mitchell 
V. Kansas City, C. & S. Ry. Co., 90 S.W. 1164, 
116 Mo. App. 116. 

(3). DlHcrlmlnation, 

Sup. 1923. Rev. St. 1919, § 9975, provid- 
ing “no railw’ay company ♦ * * shall 

hereafter make any discrimination ♦ ♦ * 

in the transportation of freight between com- 
mission merchants or other i)ersons engaged 
in the tran.sportation of freight and individu- 
als, in favor of either, by abatement, draw- 
back or otherwise,” and prescribing a penal- 
ty for its violation, held not to authorize a 
shipper who had been denied the use of a 
certain switch, the exclusive use of which 
was accorded another, to recover the penalty 
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provided for unlawful discrimination. — Tuck- 
er V. St. Loulfl-San Francisco Ky. Co., 250 S. 
W. 390, 298 Mo. 51, afiirming Judgment (App. 
1921) 233 S.W. 512. 

Sup. 1923. Under Rev. St. 1919, § 9975, 
providing a penalty for discrimination in facil- 
ities in transportation of freight between 
‘'commission merchants or other persons en- 
gaged in the transportation of freight” and in- 
dividuals, the rule of ejusdem generis pre- 
vents inclusion of all other shippers, such as 
lumber dealer or sand dealer, in phrase “or 
other persons engaged” etc., since the defini- 
tion of “other” is “other such like,” and the 
term “commission merchants” does not desig- 
nate an all-inclusive class, but the term, while 
used synonymously with “factor,” “broker,” 
etc., is not always synonymous, and intent to 
include discrimination lietw’een individuals 
not being clear. — (Ai)p. 1921) Tucker v. St. 
Louis-San Francisco Ry. Co., 23.3 S.W. 512, 
Judgment affirmed 250 S.W. 390, 298 Mo. 51. 

<^=320 (4>. Overcharire. 

Sup. 18S4. A railroad which collects a 
freight charge beyond the terminus of its line 
to the destination of the goods on the line of 
a connecting carrier cannot be subjected to 
the penalty iiniK>sed by Uev. St. 83.3-8,35 for 
overcharge, where it undertakes to transport 
the goods to their destination without other 
cost to the shipper. — Owen v. St. Louis & S. 
F. Uy. Co., 8.3 Mo. 454. 

Sup. 1SS4. It is no defense in an action 
to recover penalties for overcharges for trans- 
portation by a railroad company, brought un- 
dt*r Rev. St. 1879, § 8.35, that there was a sik»- 
cial contract lK*tW(*en i>la intiff and defendant 
fixing the charges. — Reynolds v. Chicago & 
A. R. Co., 85 Mo. 90. 

^^20(5)-20(9^). See explanaiiont page Hi, 

^=:»20 (5). Failure to farnlMh earn. 

(6V^). Carriage of live atock;. 

(({). Conneetlona with and facilltlea 
to other carrierN. 

^=:;920 (7). Amount and computation of 
penalty. 

^=»20 (8). Peraona entitled to ane. 

^=»20 (O). Juriadletlon and venue. 

^==»20(0^). Partlea. 

^=3920 (10). Pleading and prooeaa. 

Sup. 1884. A petition in an action to re- 
cover i)ennlti(‘8 for overcharges for transporta- 
tion is not vitiated by charging that the maxi- 
mum rate allowed by law was $20..50, although 
the actual rate permitted by 4a w was $22.50. 


— Reynolds v. Chicago & A. R. Co., 85 Mo. 
90. 

Sup. 1892. A petition to recover a pen- 
alty against a railroad comi>any for failure to 
furnish double-decked cars for sheep, on re- 
quest, need not state that the point to which 
plaintiff’s sheep were to be shipped was a 
station on the defendant’s road, where it al- 
leges that “the defendant was conducting a 
general passenger and freight business over 
the line of its railroad” In^tween the i)oint of 
shipment and the point of destination. — Liner- 
son V. St. Louis & H. Ry. Co., 19 S.W. 1113, 
111 Mo. 101. 

Sup. 1893. Rev. St. 1889, § 2039, pro- 
vides that railroad corporations shall print 
schedules showing the rates of freight estab- 
lishe<l by them, not to exceed the maximum 
rates established by law; that copies shall 
he posted in every depot, and filt‘d with the 
railroad commissioners; and that from the 
date of such filing the rates scheduled shall 
not lx‘ In excess of statutory maximum rates 
thereafter in force, and shall be decaned the 
established rates until changed as provided 
by Ibis act. Section 2031 provides that all 
railroads of the state shall he common car- 
riers, and prohibits unreasonable charges. 
Section 2043 provides that on violation of 
these sections the person injured may recover 
throe times the amount of damages sustained. 
JlcUi, in an action to recover penalties for 
charging plaintiff unreasonable rates on coal 
shipped by him over defendant railroad com- 
pany’s line, that a petition which failed to 
allege that the rates charged were in excess 
of the rates fixed by defendant and filed with 
the railroad commissioners and posted in de- 
fendant’s depots, and wiiich also faih*d to 
state that the charges wore in excess of the 
maximum rates fixed by the railroad commis- 
sioners or by the statute, stated no cause of 
action. — McGrew v. Missouri Pac. Uy. Co., 21 
S.W. 4G3, 114 Mo. 210. 

(g=>20(ll). iCvideiice. 

App. 1904. Testimony that witness was 
required to leave a limited train on defend- 
ant’s road before reaching his destination, 
which was a Junction point, and to take a 
loc-al train that stoi)ped at his destination, is 
immaterial, in an action to n‘cover the penalt.v 
l)r(*scribed by Rev. St. 1899, § 1075, for failure 
of a railroad to stop trains at Junctions. — 
State ex rel. McPherson v. St. Louis & S. F. 
R. Co., 79 S.W. 714, 105 Mo. App. 207. 

<^20(12)-22. See explanation^ page Hi, 

<gs»20 (12). Trial and tnatrnellons. 

See explanation^ page Hi, 
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4s>21. Offeaaea hf oarrierB or their 
aK«ntg. 

^=921 (l)e In general. 

^s>21 (2). Dincrimlnatlon and overcbarve* 

<g^21 (3)a Recommendation of railroad 
commisMlon. 

^s»21 (4). Indlctmente 

^=:921 (5). Trial. 

^=922. Olfeniei by periong dealing witb 
carrier!. 

(B) INTERSTATE AND INTERNATIONAL 
TRAN SPORTATl ON. 

Charges for carriage of goods in general, see 
post, ®=»188-197. 

Charges for carriage of passengers in general, 
see post, C=>248i^-261. 

^=»23. Statutory proTision*. 

Sup. 1917. Statutes prohiliiting the 
charging of discriminating freight rates are to 
he construed acc*ording to their evident pur- 
ix)se. — Foster Lnmi»er Co. v. Atchison, T. & 
S. F. Ry. Co., 194 S.W. 281, 270 Mo. 629, L. R. 
A. 1918A, 768. 

App. 1889. Interstate Commerce Act, §§ 
2, 3, prohibiting discrimimition by interstate 
carriers as to freight rates charged, was not 
prospective only, but oiierated to invalidate 
existing contracts liotween shippers and car- 
riers for freight rebates in force at the time 
the act took effect. — Southern Wire Co. v. St. 
L<ouis, Bridge & Tunnel R. Co., 38 Mo, App. 
191. 

App. 1913. Equality and uniformity of 
freight rates is the principal consideration 
in construing the Interstate Commerce Act 
and regulations adopted thereunder. — St. Lou- 
is Southwestern Ry. Co. of Texas v. Spring 
River Stone Co., 154 S.W. 465, 169 Mo. App. 
109. 

^s»24. Subjects of regulations. 

App. 1919. With respect to services gov- 
erned by the federal Interstate Commerce Act 
as amended by Elkins Act, the rule that both 
carrier and shipi)er are bound by and cannot 
alter the terms of service as fixed by the filed 
regulations applies, not only to rates, but also 
to other stipulations relating to service facili- 
ties within the purview of the act. — Cicardi 
Bros. Fruit & Produce Co. v. Pennsylvania 
Co., 213 S.W. 531, 201 Mo. App. 609. 

$=»25. Carriage of particular articles. 

See cwplanaiiont page Hi. 


$s>26. Charges in general. 

App. 1905. The statutory classification 
of freights (Rev. St. 1899, § 1193), and the 
rulings of the Slate lUiilroad Commissioners, 
are inapplicable to interstate shipments. — 
C reason v. St. Louis, I. M. & S. Ry. Co., 86 S. 
W. 722, 312 Mo. App. 116. 

App. 1911. Whore freight rate has been 
duly fixed by Interstate Commerce Commis- 
sion and posted, lesser rate contracted for 
between shipper and company is not bind- 
ing, and the company can hold, freight un- 
til legal rate is paid. — Sutton v. St. Louis & 
S. F. R. Co., 340 S.W. 76. See Carriers, <S=» 
35 in this Digest. 

App. 3919. Where a shipiier delivered an 
interstate shipment of goods to a carrier and 
directed it to be sent over a route having an 
established through charge, the initial carrier 
was charged with the duty to make necessary 
notations on the w’aybill, and the shipin^r had 
the right to assume compliance with that 
duty, and he was not resiMjnslble for any inis- 
routing. — Lancaster v. Schreiner, 232 S.W. 19, 
202 Mo. App. 459. 

In an action by a carrier to re(*over charg- 
es, wliere neither the l)ill of lading nor the 
w'ayhill issiu^tl by tlie initial carrier was intro- 
ductHl in evidence, it must be presumed that 
they designated the routing of the shipment 
as stated in a nn-idpt issued by such carrier 
to the sldpper, esi>ecially iu view of Interstate 
Commerce Act, § 29, providing a ixmalty for 
issuing a false bill of lading. — Id. 

A connecting carrier receiving a shipment 
of goods which w^as not routed over its line 
will be charged with knowledge that it was 
aiding in misrouting the shipment, where the 
bill of lading and waybill designated the prop- 
er route. — Id. 

An Interstate carrier cannot, by contract 
or otherwise, by estoppel or waiver, directly 
or indirectly, increase or decrease the duly es- 
tablished freight rates, and the shipper must 
make good any deficiency not collected, re- 
gardless of the cause, freight rates establish- 
ed by the approval of the Interstate Com- 
merce Commission dominating every ship- 
ment and contract, and this rule applies to a 
through rate made up of the sum of local 
rates of connecting carrier. — Id. 

Whore a shipper delivers goods to a car- 
rier, he is entitled to have the goods sent over 
the cheapest route, and that without even 
making a selection. — Id. 
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In case an interstate shipment of freight 
Is mlsrouted so that the shipiK'r or consignee 
Is compelled to pay a larger amount of freight 
charges than the established through rate, the 
carrier or carriers, whether Initial or connect- 
ing, which are guilty of the mlsrouting must 
stand the loss, and cannot collect the excess 
charges caused by the misrouting, and, if 
paid by the shipper or consignee, must refund 
the overcharge, especially in view of Inter- 
state Commerce Rule 214, $ (d), relating to 
misrouting shipments. — Id. 

Where shipper ascertained through rate 
and designated the proper route and paid the 
correct amount of charges for the through 
shipment, the initial carrier was responsible 
for the through shipment, though part of the 
rout(‘ was over a conn(‘cting carrier, the con- 
necting carrier iK'coming in a measure at 
least the agent of the initial carrier to com- 
plete the shipimmt, and there was such con- 
tractual relalion between the two carriers 
that the connecting carrier could hold the ini- 
tial carrh'r for its lawful share of freight 
cha rges. — Id. 

Th(» spirit of the Tnt<‘rstnte Commerce Act 
with th(‘ (\Mrniack Amendment is to treat coii- 
iK'cting lines of t ransiK)rtation as one line so 
far as tlu' shipi»er is coiiccm-ihmI, and to compel 
the dilTenait conipani(*s forming a through 
route to d(‘al as a unit w'ith tln^ sliipp<‘r, and 
to th(‘n adjust all differences as to individual 
liability among th(*nist‘lves, and thus, where 
a shiianent was inisrouted and the proiK'r 
charges were iKiid to the terminal carri(»r, 
such terminal carrier should not be allow(*d 
to sue the shijjper for the local established 
charg(‘s over the acltial route of the shiianent, 
but should be rcipiired to s(*ttle tin* matter 
with the other (*arriers, bt*cause to collect the 
money from the shipi>pr wauild be to collect 
money for tin* benetlt of an offending carrier, 
money which must again be returned to the 
shipper by the offending carrier. — Id. 

App. 1023. As used in a tariff rule as 
to lumber dressed and planed in transit at 
O., Miss., an intin-inediate point, into which 
charges at the lo<*al rate are paid, and re- 
shipiR*d and rebilled at a through rate from 
point of origin, providing that, “The agent 
will then refund reshipper charges into C., 
Miss., less 2 cents per 100 pounds, with mini- 
mum of ,$6 per car bas(*d on the rebilled 
weight,” the word “charges” refers to the 
total amount charged the reshipper and paid 
by him for carriage into such place, and does 
not refer to the charges into it for the car- 
riage of the rebilled lumber/ and this con- 


struction would not make the tariff illegal as 
requiring the carrier to transport the lumber 
to the intermediate point without collecting 
its published tariff for such transportation. 
— Southern Ry. Co. v. Berthold & Jennings 
Lumber Co., 247 S.W. 219. 

App. 1923. Interstate Commerce Act, S 
0, par. 7 (49 USCA § 6, iMir. 7), retiuiring uni- 
form charges for interstate transportation, 
does not apply wdicre the carrier is transport- 
ing material to be used by a contractor for 
the upkeep of the carrier’s own road, in view 
of the provision of 49 USCA § 1, par. 8, pro- 
hibiting the translwrtation of any article 
pro<luced by the carrier except such as may 
be intended for its own use. — Devine v. Mer- 
amec Portland Cement & Material Co., 253 
S.W. 444. 

Special rates. 

Sec crplanaiion, page Hi, 

C=>28. Charges for long and short hauls. 

See CTplanatiorii page Hi. 

^=> 29 , Pooling or dividing freights or 
earnings. 

Sec explanation, page Hi. 

^=s>30. Schedules of rates. 

Scheduh* as Iwisis for limiting liability, see 
l)ost, €»218(5). 

Sup. 190G. Interstate Commerce Act, § 6, 
providing, relative to a common carrier en- 
gag(*d in interstate commerce over a line 
owukhI entirely by it. that it shall post printed 
copies of its schedules of rates for the use of 
tin* public in two public and conspicuous plac- 
es ill every station wdiere freight is re<‘eived 
for transportation, in such form that they 
shall be accessible to the public, and can be 
conveniently inspected, is not satisfied by the 
station agent having copies of the schedule, 
and the posting of a notice of this fact, and 
that they can be inspected on application, 
so as to put into effect the further provi- 
sion of the section that when the carrier shall 
have established and published its rates in 
compliance with the provision of the section, 
it shall be unlawful for the carrier to charge 
a smaller rate than specified in such pub- 
lished schedules. — Wabash R. Co. v. Sloop, 98 
S.W. 607, 200 Mo. 198. 

Sup. 1917. The fact that a carrier 
charged freight rates as “regular,” and ship- 
per paid them, is sufilclent to show that they 
were “established” rates as required by In- 
terstate Commerce Act, § 6. — Foster Lumber 
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Co. V. Atchison, T. & S. F. Ry. Co., 194 S.W. 
281, 270 Mo. 629, L. R. A. 1918A, 7G8. 

App. 1906. Tho posting of copies of rates 
at a railroad station, where they are after- 
wards torn down, la not a compliance with 
the interstate commerce act, requiring a car- 
rier to keep copies of its schedule of rates 
posted at its stations, etc.— Griffin v. Wabash 
U. Co., 91 S.W. 1015, 115 Mo. App. 549. 

App. The filed and published freight 
rates for an interstate shipment are conclu- 
sive as to the rate to be charged. — (1908) 
Mires v. St. Louis & S. F. R. Co., 114 S.W. 
1052, 134 Mo. App. 379; (1919) Cicardl Bros. 
Fruit & Produce Co. v. Pennsylvania Co., 213 
S.W. 531, 201 Mo. App. 609; Bush v. Miller, 
216 S.W. 989, 205 Mo. App. 38 ; (1920) Pioneer 
Trust Co. V. Nashville, C. & St. L. R. Co., 224 
S.W. 109, 204 Mo. App. 328. 

App. 1908. Where a carrier has promul- 
gated its rates under the interstate commerce 
law, and has complied with the statute by fil- 
ing a copy of the schedule with the commis- 
sion, deposited a copy with its agent, and 
posted copies in two conspicuous places in 
the depot, shippers are presumed to know 
the existence of the schedules and the rates 
contained therein. — Mires v. St. Louis & S. 
F. H. Co., 114 S.W. 1052, 134 Mo. App. 379. 

App. Failure of carrier to post in its 
station a copy of rates filed with Interstate 
Commerce Commission will not relieve car- 
rier or shipper from its binding effect. — 
(1908) Mires v. St. Louis & S. F. R. Co., 114 
S.W. 1052, 134 Mo. App. 379 ; (1919) Bush v. 
Miller, 216 S.W. 989, 205 Mo. App. 38. 

App. 1912. In order to establish an in- 
terstate freight rate, under the Interstate 
(Commerce Act as it stood in 1908, the car- 
rier is bound to file the schedule with the 
Interstate Commerce Commission, and pro- 
mulgate and distribute the tariff in printed 
form in the offices of its agents. — Hunter v. 
St. Louis & S. F. R. Co., 150 S.W. 733, 167 Mo. 
App. 624. 

App. 1914. Under laws regulating Inter- 
state commerce, shipper cannot recover for 
negligence of railroad agent or clerk in quot- 
ing freight rates for Interstate shipments. — 
Sloop V. Delano, 170 S.W. 385. See Carriers, 
<®»30 in this Digest. 

App. 1916. Tariff sheet of railroad nam- 
ing rates on coal between two points and a 
common destination within the state, the 
higher rate being named for the shorter dis- 


tance, held n^t affected by the clause, “On 
interstate traffic a higher rate must not be 
charged for a shorter than a longer distance 
over the same line.’* — Sunderland Bros. Co. v. 
Baltimore & 0. S. W. R. Co., 190 S.W. 650, 
196 Mo. App. 1.54. 

App. 1919. Under the federal law, a ship- 
per Is bound to take notice of the filed tariff 
rates, and, so long as they remain operative, 
they are conclusive as to the rights of the 
parties, in the absence of facts or circum- 
stances showing an attempt at rebating or 
false billing. — Cicardi Bros. Fruit & Produce 
Co. V. Pennsylvania Co., 213 S.W. 531, 201 Mo. 
App. 609. 

App. 1919. If a railroad violated the 
law with reference to publication and post- 
ing of a new tariff at stations affected, such 
violation did not nullify the rate or tariff as 
approved by the Interstate Commerce Com- 
mission after filing with it, hut merely sub- 
jected the railroad to the penalty provided by 
the Interstate Commerce Act. — Bush v. Mil- 
ler, 216 S.W. 989, 205 Mo. App. 38. 

App. 1020. Tariff rules and regulations 
in schedules filed with the Interstate Com- 
merce Commission, relating to conditions up- 
on which a shipper might be permitted to 
divert or reconsign a shipment in transit by 
exchanging bills of lading are under the Com- 
merce Act binding on the parties ; this being 
a service in connection with the transi)orta- 
tion. — Pioneer Trust Co. v. Nashville, C. & 
St. L. R. Co., 224 S.W. 109, 204 Mo. App. 328. 

App. 1923. Whether tariff schedules filed 
by a carrier as reissues were effective retro- 
actively is immaterial, where such schedules 
had been on file for the time required by the 
order of the Interstate Commerce (Commis- 
sion, before the shipments, on which the car- 
rier seeks to impose such tariff were made. 
— Mobile & O. R. Co. v. Southern Sawmill Co., 
251 S.W. 434, 212 Mo. App. 117. 

Where a 16-cent tariff rate on cypress 
lumber tvas permitted by the Interstate Com- 
merce Commission to remain the legally filed 
and published rate, it was the duty of plain- 
tiff, delivering carrier, to charge that rate 
so long as it was actually on file and published 
at the time the freight moved, regardless of 
the interpretation that should be given to a 
previous decision of the Commission in which 
the carriers were directed to cancel such rates 
as were found by the Commission to be unrea- 
sonable.— Id. 

If a tariff rate was unreasonable, the 
only way it could be changed so as to re- 
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lieve the carrier from the obligation of apply- 
ing that rate was to require the carrier under 
Interstate Commerce Act, § 6, to print new 
schedules showing the changes, or by indi- 
cating them upon schedules alretidy enforced, 
but until that was done the carrier must 
charge the rate, even though the enforcement 
of the statute Involves a hardship. — Id. 

The legal rate is the filed rate, and it is 
the duty of the carrier to charge and collec't 
the rate precisely as the same is contained 
in the tariffs on file with the Interstate Com- 
merce Commission, and this is true even 
though such rate be excessive, unreasonable, 
and unlawful. — Id. 

App. 1026. Carrier’s schedules for live 
stock shipments on file with Interstate Com- 
merce Commission held not to limit carload 
to 2S horses, other than for rate purposes. 
— Shaffer v. American Ky. Express Co., 282 
S.W. 725. 

^=3931. Change of rates. 

JScc explanation^ page Hi, 

^==>32. Preferences and discriminations. 

Waiver of rights under limitation of lia- 
bility, sve post, <©=>218(11). 

(1). In general. 

Sup. 1914. The word “family,” in In- 
terstate Commerce Act, prohibiting the is- 
suance of any pass except to employe's and 
their families, means a collective body of 
persons living in one house under one head, 
and does not include the father of an adult 
employe* not living with him nor dependent on 
him. — Wentz v. Chicago, B. & Q. K. Co., 168 
S.W. 1166, 259 Mo. 450, Ann. Cas. 1916B, 317. 

Sup. 1917. The purpose of the Inter- 
state Commerce Act is not merely to compel 
honest competition among carriers, but to 
prevent unjust discrimination among ship- 
pers. — Foster Lumber Co. v. Atchison, T. & S. 
F. Ky. Co., 194 S.W. 281, 270 Mo. 629, L. R. 
A. 1018A, 768. 

Common carriers are public servants, and 
obliged to serve the public with indiscrimi- 
nate justice. — Id. 

Interstate Commerce Act, prohibiting 
discriminating freight rates, is not limited to 
fraudulent schemes, but covers every case 
where discrimination exists. — Id. 

App. 1889. Where, at the time a con- 
tract was made between a carrier and a fa- 
vored shipper for freight jebates, the car- 


rier was charging the public generally a high- 
er rate of freight than that provided for in 
the contract, such contract could not be sus- 
tained after the passage of the interstate 
commerce act, prohibiting carriers from dis- 
criminating in rates, on the ground that the 
carrier might have complied with the statute 
by making a rate no higher than that allowed 
to the favored shipper, so that its voluntary 
act in making a higher rate would not abro- 
gate the favored shipper’s contract. — South- 
ern Wire Co. v. St. Louis Bridge & Tunnel 

R. Co., 38 Mo. App. 191. 

App. 1914. Interstate Commerce Act, § 
2, prohibiting unjust discrimination in rates 
and fares, and section 3, prohibiting undue 
preferences, apply to the transportation of 
passengers, as well as to the carriage of prop- 
erty. — Ligon V. St. Louis & S. F. Ry. Co., 168 

S. W. 647, 184 Mo. App. 187. 

App. 1920. Where a carrier agreed to 
transport corn from a point in the United 
States into Mexico without rtdoading into 
other cars, the provision, even if discrimina- 
tory, will not render the contract invalid; 
the discrimination in no sense being unjust. 
— Brunswig v. Bush, 221 S.W. 759, certiorari 
dismissed Bush v. Brunswig, 41 S. Ct. 9. 

App. 1923. Carrier must collect rate as 
contained in tariffs filed with Commission 
though excessive, unreasonable, and unlaw- 
ful. — Mobile & O. K. Co. v. Southern Sawmill 
Co., 251 S.W. 434. See Carriers, ®=>30 in this 
Digest. 

App. 1925. Express company not liable 
for mistake of agent in violating commerce 
commission rules. — Wall v. American Ry. Ex- 
press Co., 272 S.W. 76, 220 Mo. App. 989. 

(2). What conMtItnteH preference or 
discrimination. 

App. 1916. A stipulation limiting liabil- 
ity of carrier, or fixing time and manner of 
giving notice or presenting claims, l)eing a 
condition precedent to a right of action by 
shipper, cannot be waived by carrier. — John- 
son V. Missouri Pac. Ry. Co., 187 S.W. 282. 

App. 1916. A provision in bill of lading 
issued upon an interstate shipment, requiring 
claims for loss or damage to be made within 
four months after delivery, could not be 
waived. — Kemper Mill Co. v. Missouri Pac. 
Ry. Co. 186 S.W. 8, 193 Mo. App. 466, trans- 
ferred from Supreme Court (1915) Kemper 
Mill & Elevator Co. v. Same, 178 S.W. 502. 

App. 1916. Railroad, by accepting and 
receiving shipper’s claim for loss after four 
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months stipulated In bill of lading has 
elapsed, and by declining to pay on other 
grounds than want of notice, cannot commit a 
discrimination by waiving the requirement 
of notice In four months. — Baiiaka v. Mis- 
souri Pac. R. Co., 186 S.W. 7, 193 Mo. App. 345. 

App. Carrier has no power to waive 
violations of terms of contract of shipment 
made pursuant to Interstate Commerce Act. — 
(1916) Donoho v. Missouri Pac. Uy. Co., 187 
S.W. 141, 193 Mo. App. 610, transferred from 
Supreme Court, 184 S.W. 1149; (1917) Bar- 
ton V. Louisville & N. R. Co., 196 S.W. 379. 

App. 1918. In action under Carmack 
Amendment against initial carrier of certain 
interstate shipments, there could be no re- 
covery on theory that carrier had waived 
provision in contract as to notice, in view of 
purpose of Interstate Commerce Act to pre- 
vent discrimination. — Cudahy Packing Co. v. 
Chicago & N. W. Ry. Co., 201 S.W. 596. 

App. 1918. None of the provisions of 
bill of lading on interstate shipment can be 
waived by the parties, the bill of lading hav- 
ing been made pursuant to the Carmack 
Amendment. — Cudahy Packing Co. v. Bixby, 
205 S.W. 865, 199 Mo. App. 5S9, certiorari de- 
nied 39 S. Ct. 19, 248 U. S. 577, 63 L. Ed. 429. 

App. 1919. A special contract entered 
into at St. Louis, Mo., between a shipper and 
a carrier, whereby the carrier was to divert 
or reconsign a shipment of potatoes at Pitts- 
burgh, Pa., to Chicago, 111., by wire, so as to 
have it go by particular train arriving at Chi- 
cago on a particular date, w'as an agreement 
for special services prohibited by Interstate 
Commerce Act as amended by Elkins Act, for 
breach of which no recovery could be had by 
the shipper.— Cicardi Bros. Fruit & Produce 
Co. V. Pennsylvania Co., 213 S.W. 531, 201 Mo. 
App. 609. 

App. 1920. Where the posted and pub- 
lished tariff rates of railroad made no provi- 
sion for heating the car, an agreement by the 
railroad to heat the car for transportation of 
potatoes would have been illegal, as an agree- 
ment to furnish special and discriminatory 
service, under Interstate Commerce Act, not- 
withstanding Cummins Amendment of 1915, 
making interstate carriers liable for loss, 
damage, or injury to property caused by 
such carrier or connecting carrier, despite 
limitation of liability; such amendment not 
affecting the requirement that the loss, to 
render carrier liable, shall have been caused 
by the carrier. — Clemons Produce Co. v. Den- 


ver & R. G. R. R., 219 S.W. 600, 203 Mo. App. 

100 . 

The heating of car for transportation of 
potatoes and the furnishing of attendant are 
special facilities not common to the act of 
transportation, and cannot be furnished, in 
absence of provision therefor in the posted 
and published rates npi»rovcd by Interstate 
Commerce Commission. — Id. 

App. 1920. An agreement between ship- 
per and carrier that corn should be trans- 
ported from a point in the United States into 
Mexico without reloading into other cars 
held not discriminatory. — Brunswig v. Bush, 
221 S.W. 759, certiorari dismissed Bush v. 
Brunswig, 41 S. Ct. 9, 254 U. S. 660, 65 L. Ed. 
462. 

App. 1928. Prohibition against unjust 
discrimination between shippers precluded 
carrier’s waiver of timely written notice of 
claim for nondelivery of express shijiment 
(Interstate C'Oinmerce Act, as amended by 
Cummins Amendment 149 USCA § 20, par. 
11]). — Mt. Arbor Nurseries v. American Ry. 
Express Co., 300 S.W. 1051, 220 Mo. App. 241, 

(2%), — DlKtrlbntlon of cars. 

JSee cxplanatiotif j)age in, 

^z>32 i2%y, — CharfiTca In general. 

Sup. 1J)17. An order of the Public Serv- 
ice Commission, made on complaint of trav- 
eling salesmen, fixing a different and lesser 
charge for storage of baggage on certain 
days for such travelers than was fixed by gen- 
eral order governing charges on baggage of 
other persons, was void as discriminatory 
against interstate travelers. — Atchison, T. 
& S. F. Ry. Co. V. Public Service Commis- 
sion of Missouri, 192 S.W. 460. 

^32 (2%). — Rebate*. 

Sup. 1920. A contract, letting out part 
of railroad construction work, wdiereby the 
contractor agrees with the sul)contractor that 
the railroad shall refund to the subcontrac- 
tor freight charges and fares paid on la- 
borers engaged in the wv)rk, is not unlawful 
and unenforceable as providing for a “re- 
bate.” — Baker v. J. W. McMurry Contracting 
Co., 223 S.W. 45, 282 Mo. 685. 

^s>32(2%). — — SwltcblnfiT and swltch- 
Inir cbarire*. 

See explanation^ page Hi, 

^s»32 (24&)* — CompenMatinff «blpper» 
for Mervice*. 

See explanation, page Hi, 
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^s>3a ( 2 % ) • — Carriage of llveatoclc* 

App. 1920. Provisions of a bill of lad- 
ing covering an interstate shipment of live 
stock reciuiring the giving and filing of no- 
tice and of a verified claim within times spec- 
ified could not be waived, as this would open 
the door to discrimination and favoritism. 
— Cunningham v. Missouri Pac, R. Co., 219 
S.W. 1003. 

App. 1920. A station agent of a railroad 
operating under federal control has no au- 
thority to make an absolute and uncondition- 
al contract to have cattle cars ready at a 
certain place or date, irrespective of the gov- 
ernments needs or of general service to the 
public ; such a contract beeing special and dis- 
criminatory, and violative of the Commerce 
Act. — Underwood v. Hines, 222 S.W. 1037. 

App. 1921. If a currier of live stock 
agreed to (*arry the stock without unloading 
past the 2S-hour limit iinpos<»d by 28-Hour 
I^w, S 1, and past the regular unloading place 
for su<*h i>eriod, it was a siR^dal agreement 
lmiK)sing sixH'ial duties which would be void 
as a discrimination in the absence of a cor- 
responding rate therefor. — Bradford v. Hines, 
227 S.W. 889, 200 Mo. App. 582. 

^==>32 (2%). — Carriage of paHnenirera. 

App. 1914. Tender Interstate (Nunmerce 
Act, 8 2, prohibiting unjust discrimination in 
rates and fares by carriers, and section 3, 
pndnbiting undue preferences, a passenger, 
regardless of the arrangeiiK'Ht he may have 
had with the ticket agent, had no right to be 
transported over a longer route at the tariff 
rate ajiplicable to a shorter route i»etwiR*n 
two points. — Ligon v. St. Louis & S. F. Ry. 
Co., lOS S.W. 047, 184 Mo. App. 187. 

©s>32 (3). JiiNtillcatloii. 

See explanation^ page Hi, 

^==>33. Faoilitiei to oonneoting lines. 

tSee explanation^ page Hi, 

Judicial proceedings to enforco 
regulations. 

See explanation f page Hi, 

C==>35. Contracts in ilolation of regula- 
tions. 

Sup. 1900. Where a consignee of goods 
shipped from another state sues the common 
carrier for the value of goods lost in transit, 
his right to recover their value cannot be lim- 
ited by the contract of shipment, which pro- 
vided that in consideration of reduced rates 
the valuation of the property shipped should 


not exceed $5 per 100 XK>unds, and the car- 
rier’s liability should not exceed that amount, 
since such contract violates Interstate Com- 
merce Act, § 2, forbidding special rates. — 
Ward V. Missouri Pac. Ry. Co., 58 S.W. 28, 158 
Mo. 220. 

Sup. 1917. Carrier’s agreement to give 
bonus equal to one-half of amount of freight 
bills, in consideration of which lumber com- 
pany constructed mills, violated Interstate 
Commerce Act, §8 2, 3, 6, as amended by El- 
kins and Hepburn Acts. — Foster Lumber Co. 
v. Atchison, T. & S. F. Ry. Co., 194 S.W. 281, 
270 Mo. 029, L. R. A. 1918A, 70S. 

The fact that a carrier violated Inter- 
state Commerce Act, § 0, requiring posting of 
freight rates, would not validate its contract, 
violating sections 2 and 3, prohibiting dis- 
criminating freight rates. — Id. 

Sup. 1917. Provisions of contracts for 
interstate shipment of live stock, requiring 
written notice of claim for damages, as con- 
dition precedent to right to recover for loss 
or injury, are valid.— Bilby v. Atchison, T. & 
S. F. Ry. Co., 199 S.W. 1004. 

Contracts for interstate shipment of live 
stock cannot exempt carrier from liability for 
losses occasioned by own negligence. — Id. 

Where contract on interstate shipment of 
stock rfHiuired written notice of claim for 
damages as condition precedent to right to re- 
cover, failure to show compliance defeated 
recovery ; there being consideration for such 
contract in reduced rate, it being proi)er un- 
der scliedule of rates filed with Interstate 
Commerce Commission. — Id. 

Sup. 1919. A shipper’s agreement to al- 
low a carrier to charge rates conflicting with 
Const, art. 12, § 12, prohibiting charging more 
for short than long hauls, does not estop him 
from later contesting the legality of such 
rates. — Missouri Southern R. Co. v. Public 
Service Commission, 214 S.W, 379, 279 Mo. 
484. 

App. 1911. Where a freight rate has 
been duly fixed by the Interstate Commerce 
Oo-mmission and posted by a railroad compa- 
ny a lesser rate contracted for between the 
shipiK‘r and a company, whether intentional 
or through mistake, is not binding, and the 
company can hold the freight until the legal 
rate is paid. — Sutton v. St. I>ouis & S. F. R. 
Co., 140 S.W. 70, 159 Mo. App. 685. 

App. 1912. A shipper is properly re- 
quired to pay the full freight rate, estab- 
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lished under the Interstate commerce law, 
though the carrier has through mistake con- 
tracted to carry at a lesser rate. — Dunne & 
Grace v. St Louis & S. W. Ry. Co., 148 S.W. 
997, 166 Mo. App. 372. 

App. 1913. Under the Interstate Com- 
merce Act making it unlawful for a common 
carrier to receive a different comi)ensation 
than specified in its public schedules of rates, 
or to make any rebate or discrimination, a 
carrier cannot contract for a different rate, 
directly or Indirectly, as by payment under a 
mistake of fact as to weights, etc., and set- 
tlement of such mistake. — St. Louis South- 
western Ry. Co. of Texas v. Spring River 
Stone Co., 154 S.W. 465, 169 Mo. App. 109. 

App. 1916. Railroad could not by spe- 
cial contract with shipper of coal or other- 
wise bind itself to deviate from established 
rate per ton, between certain points, duly 
promulgated and in effect during certain i>e- 
riod. — Sunderland Rros. Co. v. Baltimore & O. 
S. W. R. Co., 190 S.W. 650, 196 Mo. App. 154. 

App. 1919. No oral agreement as to in- 
terstate shipments can be given a prevailing 
effect which will be contrary to filed tariff 
schedules.— -Cicardl Bros. Fruit & Produce Co. 
V. Penn.sylvania Co., 213 S.W. 531, 201 Mo. 
App. 609. 

App. 1925. Special instructions, as to 
delivery of express shipment, not binding on 
comiKiny, in view of Interstate Commerce 
Act. — Wall V. American Ry. Express Co., 272 
S.W. 76, 220 Mo. App. 989. 

App. 1925. Railroad cannot contract to 
furnish cars for interstate shipments. — Wil- 
liams V. St. Louis-San Francisco Ry. Co., 274 
S.W. 935, 217 Mo. App. 662. 

App. 1926. Contract to furnish cars on 
certain day imposes greater obligation than 
tariff implies, in that due diligence would not 
excuse breach, and hence is illegal preference, 
though no prt‘ference actually resulted. — Dol- 
linger v. Missouri Pac. R. Co., 282 S.W. 1047. 

App. 1928. Carriers must contract for 
shipment according to law and rate schedules 
filed with Interstate Commerce Commission 
(Hepburn Act, as amended by Act March 4, 
1915, and Act Aug. 9, 1916 [49 USCA § 20]).— 
Hunter v. American Ry. Express Co., 4 S.W. 
(2d) 847. 

^=936. Damages for Tiolations of regular 
tions. 

App. 1914. Under the laws regulating 
Interstate commerce, a shipper cannot recov- 


er for the negligence of a railroad agent or 
clerk in quoting freight rates for interstate 
shipments, or In showing the shipper the 
wrong rate sheet.— Sloop v. Delano, 170 S.W. 
385, 182 Mo. App. 299. 

<®» 37 - 38 ( 8 ). Flee ejrpUmatiotu poife m. 

^»37. Penaltleo for Tlolationi of regu- 
lations. 

(1). In sreneral. 

(2). Carrfaare of live stock. 
$=>87 (3>* — Connectlnv carriers. 
$»37 (4>* Amount and computation. 
$s>37 (B). Actions. 

$=>37 (0>. Pleadlna. 

$=>37 (7). Evidence* 

$=>37 (8). Trial. 

$=» 38 . Offenses. 

$s>38 (1). In ireneral. 

^»38 (2). Carrinare of live stock. 

$s>88 (8). Discrimination and over- 
charge. 

$=>38 (4). .luriRdlctiun and venue. 
$=>38 <B). Indictment and information. 
$=>38 (O). Evidence. 

$=>38 (7). Trial. 

$=>38 (8). Punishment* 

n. CARRIAGE OF GOODS. 

Carriage of live stock, see post, $=»203-231. 
Regulation by state railroad commission, see 
ante, $=>10. 

Who are common carriers, see ante, ^=>4. 

(A) DEIAVERY TO CARRIER. 

Delivery of passenger’s baggage, see post, ^ 
393. 

$=>30. Dnty of carrier to reoeive and 
transport goods. 

Duty to receive live stock for transportation, 
see iKist, $=>206. 

Sup. 1847. Where a carrier is prohibited 
from carrying money, or it is the usage of 
trade not to carry money, if a person ac- 
quainted with the prohibition or usage deliv- 
ers money to the carrier, it will not be re- 
sponsible for loss of money. — Chouteau v. 
The St. Anthony, 11 Mo. 226. 

App. 1901. A common carrier is bound 
to accept all goods offered him within the 
course of his employment, and he is liable to 
an action in case of refusal. — Robert O. White 
Live Stock Commission Co. v. Chicago, M. & 
St. P. R. Co., 87 Mo. App. 330. 
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App. 1906. While, under ordinary con- 
ditions, a railroad Is bound to accept freight 
tendered it, an Impending flood of such a char- 
acter as to fall properly within the legal defi- 
nition of an act of God, and which tlireatened 
with inundation defendant’s railroad tracks, 
was a sufflciont excuse to justify defendant In 
refusing plaintiff’s shipment. — Gray v. Wa- 
bash R. Co., 95 S.W. 983, 119 Mo. App. 144. 

App. 1916. Although, under Interstate 
Commerce Act, defendant would ordinarily 
be required to take interstate shipment, it 
might refuse to do so unless shipper would 
make it subject to delay on account of a 
bridge which was out, if it notified plaintiff 
before accepting shipment. — Bowles v. Quin- 
cy, O. & K. C. R, Co., 187 S.W. 131. 

App. 1917. Rev. St. 1009, 3104, 3107, 

3111, does not reciuire a carrier to accept and 
transi>ort and deliver freight where this 
would subject it or its agent to a i>enalty un- 
der the law. — Gum v. St. lx)uis & S. P. Ry. 
Co., 19S S.W. 494. 

App. 1924. Generally, common carriers 
are bound to receive goods which are offered 
by owners or their agents for transiwrtation 
and to carry them for a just comi)ensation. — 
Fewel V. St. Louis & S. F. Ry. Co., 267 S.W. 
960. 

^=>40. Duty to fnrnisli shipping facili- 
ties or means of transporta- 
tion. 

Action for failure to furnish cars, see post, 
<®» 45 . 

Discrlmiiiatitm, see ante, C=»32(2). 
lixcuses for delay, see i)Ost, €=»44. 

Sup. 1SS3. It is the duty of a common 
carrier to provide sufficient facilities and 
means of transportation for all freight which 
it should reasonably expect will be offered; 
but it is not bound to provide in advance for 
extraordinary occasions, nor for an unusual 
inffux of business which is not reasonably to 
be expected. — Dawson v. Chicago & A. R. Co., 
79 Mo. 296. 

Sup. 1909. Independent of statute, a 
railroad is under a legal duty to furnish 
freight cars to shippers when requested. — ^E. 
R. Darlington Lumber Co. v. Missouri Pac. 
Ry. Co., 116 S.W. 530, 216 Mo. 658. 

App. 1910. A common carrier is under a 
legal duty to supply patrons with cars to 
promptly move such freight as may be ex- 
pected, according to the usual volume of busi- 
ness offered for shipment, ’and if timely de- 


mands are made for cars, and the carrier 
falls to furnish them, without lawful excuse, 
he is answerable for the proximate damage 
sustained by the shipper. — Cronan v. St. Lou- 
is & S. F. R. Co., 130 S.W. 437, 149 Mo. App. 
384. 

App, 1922. In absence of a special con- 
tract to furnish cars on a particular date, a 
railroad engaged as a common carrier in the 
shipment of any particular class of articles 
or property is bound to furnish suitable cars 
for such shipment on reasonable notice when- 
ever it can do so by exercise of reasonable 
diligence and without jeopardy to its busi- 
ness as such common carrier ; the question of 
what constitutes reasonable notice dei)ending 
on the circumstances of the particular case. 
—Howell V. Hines, 236 S.W. 886. 

A carrier owes the same duty to all ship- 
pers at any one station as it does to shippers 
at other stations of the same standing and 
rank, and the rights of all shippers applying 
for cars under the same circumstances are 
necessarily equal. — Id. 

App. 1924. Common carriers are public 
servants, and must equip themselves to take 
care of normal traffic with reasonaide dis- 
patch and efficiency. — Fewel v. St. Louis & 
S. F. Ry. Co., 267 S.W. 960. 

Carrier must, when application for cars 
is made, advise intended shipper of conditions 
that might cause a delay, and if agents have 
not so advised shipp(*r and secured his con- 
sent, express or Implied, to such delay, and 
damages result therefrom, carrier is liable. 
—Id. 

App. 1925. Duty of common carriers at 
common law stated. — Warner v. St. Louls- 
Sau Francisco Ry. Co., 274 S.W. 90, 218 Mo. 
App. 314. 

Carriers’ duty to furnish cars is not ab- 
solute. — Id. 

^=»41. Acts coniitltnting delivery to and 
aooeptanoe by carrier. 

Commencement of liability, sec post, ^113. 

App. 1893. A railroad company cannot 
be regarded as having received and as in ac- 
tual i)Osses8ion as bailee of ties, lumber, 
wood, etc., that may have been placed onto 
right of way along its line for it, or for fu- 
ture shipment on its cars. — Baker v. Kansas 
City, C. & S. Ry. Co., 52 Mo. App. 602. 

App. 1911. Where a carrier places one 
in a depot, and holds him out to the public as 
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qualified to receive shipments, a delivery to 
and an acceptance by him is a delivery to the 
carrier. — ^Alllne v. Chicajro, R. I. & P. Ry. Co., 
135 S.AV. 85, 155 Mo. App. 4G5. 

App. 1026. Delivery to carrier at cus- 
tomary place or place designated by contract 
held sufficient. — First Nat. Bank v. Missouri 
Pac. Ry. Co., 278 S.W, 1075, 220 Mo. App. 
941. 

^=»42. Effect of delivery and acoeptanoe. 

Sup. 1847. Common carriers may be 
carriers of money as well as of goods if such 
carriage is sanctioned by the usage of trade; 
but where no usage is shown, the receiving of 
money and the agreement of the carrier to 
deliver raises the presumption that such is 
his customary employment — Chouteau v. The 
St. Anthony, 11 Mo. 226. 

^3943. Failure or refusal to receive 
eoods. 

See explanation^ page UL 

^=:344. Failure or refusal to fumisli 
shipping facilities or means of 
transportation. 

Release of liability for failure to furnish 
cars, see i>ost, €=>156(1). 

App. 1006. Where the cnimcily of a car- 
rier is not overtaxed, a shii)p(*r demanding 
cars need nol in order to recover for failure 
to furnish cars, give notice to the carrier of 
the danger of the goods liecoming injured un- 
l(‘ss shipiRMl without delay. — Hoffman Head- 
ing & Stave Co. v. St. Txmis, 1. M. & S. Ry. 
Co., 94 S.W. 507, 111) Mo. App. 405. 

App. 1010. An extraordinary increase^ of 
business, which could not have been antici- 
pated by using Judgment and diligence, and 
which ])revents a railroad from furnishing 
cars, is a defiaise to an action for failure to 
furnish the cars. — Shoi)taugh v. St. l..ouis & 
S. F. R. C\)., 126 S.W. 752, 147 Mo. App. 8. 

App. 1010. A carrier is not liable for de- 
lays causid by a sudden increase of busim‘ss 
that could not be anticipated by ordinary i>ru- 
dence and foresight. — Baker v. St. Ix)uis & S. 
F. R. Co., 120 S.W. 436, 145 Mo. App. 180. 

A carrier may not escape liability for de- 
lay in furnishing cars on the ground of a car 
famine resulting from an extension of the 
carrier's mileage and a natural increase in 
business. — Id. 

App. 1010. An extraordinary increase of 
business, which could not have bwn antici- 
pated by diligence, and which prevents a rail- 


road from furnishing cars, is a good defense 
to an action for its failure to furnish the 
cars; and, where a carrier is reasonably 
eciuippod for ordinary conditions of business, 
the fact of an unusual and uuoxpoc'ted pres- 
sure of business will excuse the delay, pro- 
vided the shipi)er is notified of the fact at the 
time of the shipment ; but such fact is no ex- 
cuse when the carrier, with full knowl(*dge of 
it, accepts goods for transi)ortatlon without 
informing the shipper of the true situation. — 
Dillcuder v. St. Ix>iiis & S. F. R. Co., 130 S.W. 
107, 140 Mo. App. 331. 

App. 1910. A common carrier is under a 
legjil duty to supply patrons with cars to 
promivtly move such freight as may be ex- 
IKK‘ted, according to the usual volume of luisi- 
ness offered for shipment, and if tiimdy d(^ 
maiids are mnd(‘ for cars, and the carrier 
fails to furnish them, without lawful excuse, 
he is answerable for the proximate damage 
sustaimd by the shi])per. — (Vonan v. St. Lou- 
& S. F. R. t'o., l.'iO S.W. 437, 140 Mo. App. 
3S4. 

It is the dut.v of the carrier, when ay)- 
plied to for cai's, to advise the shippeu* of the 
situation and circumstances which an^ likely 
to occasion any unr(‘asonabI(‘ d(‘lay. — Id. 

Where the agemts of a common carrier 
told plaintiff to get his timber out of th(‘ for- 
est, and tliat cars would be fnrnisluHl to take 
it to market, and ho was nol notified at any 
time that the carrier would be unable to fur- 
nish cars on account of an unreasonable and 
unexiH'cted prt‘ss of business, it was no d(‘- 
f(‘nse to an action for failure to furnish the 
cars to show an unusual and une.xpecled press 
of business. — Id. 

App. 1021. A rule of the railroad dur- 
ing the war that shi]»i^u- must load cars with- 
in 21 hours had no api)lication in an action 
for damages for failure to furnish a <‘ar on 
Tuesday, in compliance with an order for a 
car to l)e set in at a station to be cooi^ered on 
iMonday and loaded the day following, and 
agreement to do so, it api)earing tliat the car 
was placed the previous Saturday and, after 
being coopered by ydaintiff on Monday, was 
withdrawn on Tuesday, the day on which the 
shipp(*r ordc*red it for loading and when he 
was ready to do so. — Bartlett v. Missouri Pac. 
R. Co., 230 S.W. 6(K). 

App. 1925. Carrier must give notice to 
be excused from liability for failure to fur- 
nish cars. — Warner v. St. Louis-San Fran- 
cisco Ry. Co., 274 S.W. 90, 218 Mo. App. 314. 
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App. 1025. Carrier failing to furnish able time. — Ficklin v. Wabash R. Co., 93 S. 


cars as ordered within reasonable time is li- 
able for breach of duty. — Williams v. St. Lou- 
is-San Francisco Ry. Co., 274 S.W. 935, 217 
Mo. App. (502. 

App. 1925. Contract to furnish a car 
within a spwlfied time is valid, and failure 
to do so and ground that it was prevented by 
something beyond carrier’s control no de- 
fense. — German v. Chicago, M. & St. P. Ry. 
Co., 27(5 S.W. 1041. 

^3:945. Actions for refusal to receive or 
transport goods, or furnish fa- 
cilities. 

Sup. 1S87. Plaintiff sued to recover 
damages of defendant for a loss of profits on 
a contract to furnish railroad ties, because 
d(‘f(‘iidant “refus(*d or failed to furnish him 
reasonable, proi)(a‘, and fair ship])ing facili- 
ties.” There was evidence th.'it plaintiff w’as 
crowded out of the ti<‘ yard by anollier i)er- 
son shipping ties, and had to handle* his ties 
twice, and gave uj) the (-(mlract ; hut there 
was no (‘vidence that this person was an agent 
of defendant. Held, that a deanurrer to the 
(»vid(*nc(‘ should have been sustaimsl. — Simr- 
lock V. Missouri Pac. Ky. Co., (i S.W. 319, 93 
Mo. 530. 

Sup. 1020. Where a luwerage was 
shipped in half barrels of a kind commonly 
us(‘d f(n* th<‘ shipiiK'iit <if b(‘t‘r and bearing 
internal revenue stamps rcfiuired to he placed 
on h(‘er so shipp(‘d, and the bill of lading re- 
cited that the contents W(‘re unknown to the 
carrier, but at thi* ship]K‘r's instance also de- 
scrilK'd the beverage* as unfermented, nonal- 
coholic, car]u)nat(*d be\erages, it was a ques- 
tion for the .jury whether the* carrier was 
justified in refusing to transport the bever- 
age into a prohibition state*, anel the court 
cemhl ne>t declare* as a mat ten* e)f law that it 
was justifie*d because the shipme*nt re'se*inbled 
an unlawful shiiiment. — State ex rel. Pabst 
Rre'wing (’o. of Milwauke*e, Wis., v. Ellison, 
220 S.W. 577, 280 Me). 225. 

Whether a carrie*r in a spe'cilic instance 
be*lieved that a shipment was eif an unlawful 
chnracteu* anel whetheu' it was reasonably jus- 
tifi(*d in so be*lieving are quest ie)ns of fact 
for the decision of the jury. — Id. 

App. 3906. All Instruediem that plaintiff, 
a shipper of cattle, was not entitled to recover 
for defendant's failure to furnish cars feir the 
shipment of plaintiff's slock “at any sp(*cifled 
time,” did not conflict with an instruction au- 
thorizing plaintiff to recover if defendant 
failed to furnish cars ordered within a reason- 


W. 863, 117 Mo. App. 231. 

App. 1900. Where, in an action against 
a carrier for failure to furnish cars, the evi- 
dence showed usage re<*ognized by the carrier 
of notifying its conductors to furnish cars 
when goods were ready to be shipped, and 
that plaintiff had notified the conductors to 
furnish cars, and had also notified a commer- 
cial freight agent to furnish cars, an instruc- 
tion that unless plaintiff notified the carrier’s 
sui)erin tendon t that goods were ready for 
shipment there could be no recovery was prop- 
erly refused. — Hoffman Heading & Stave Co. 
r. St. Louis, I. M. & S. Ry. Co., 94 S.W. 597, 
119 Mo. App. 495. 

There is no variance between the allega- 
tion of a IK*! it ion in an action against a car- 
rier for failure to furnish cars that plain- 
tiff had on hand at a station for shipment 
in the month of .Tuly a rtated quantity of logs, 
that he demanded cars to loa<l tliem, and that 
the carrier failed to furnish cars, and the 
proof that the logs remained at the station 
until November, while plaintiff was vainly re- 
qiK'sting cars ; the dale alleg(*d in the iK*tition 
being immat(*rial. — Id. 

App. 1910. XTider Rev. St. 3899, § 592 
(Ann. St. 190(), p. 612), r(*(piiring the petition 
to cont.'iin a plain and concise statement of 
the facts constituting a cause of action, a 
petition, alh*ging that during the four months 
from July to October, inclusive, plaintiff of- 
fered for shipnH*nt 120.090 f(*('t of oak logs of 
th(* value of ,$1,920 and (>0.000 feet of cypress 
logs of the value of ,$S4() from a certain 
station, and ask(*d for cars, but that defend- 
ant railroad fail(‘d to furnish them, and that 
in cons(*(iueiice the logs b(*cami* <lamaged, etc., 
stated a case for not furnishing cars to haul 
any of the logs during the months named. — 
Shoptaugh V. St. Louis & S. F. K. Co., 126 
S.W. 752, 347 Mo. App. 8. 

In an action against a railroad for fail- 
ure to furnisli cars to transport plaintiff's 
logs allegations of the value of the two species 
of logs and a d(*prcciation in value during 
the period tlu'y lay at the station for lack of 
cars were sufficient to enable defendant to 
prepare its defense so far as the measure of 
damag(*s was couc(*rned, and it was not en- 
titled to recpiire plaintiff to allege the market 
l)rices either at such station or at the intend- 
ed destination. — Id. 

In an action against a railroad for fail- 
ure to furnish cars to transport plaintiff s 
logs, plaintiff need not designate in his petl- 
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tion the character of cars required ; defend- 
ant being presumed to know what kind were 
needed. — Id. 

In an action against a railroad for fail- 
ure to furnish cars to transport plaintllTs 
logs, where plaintiff did not know from the 
first that he could not ship, that after dis- 
covering such fact he continued to haul logs 
to the station was not a defense, but cause 
only for denying redress to the extent he in- 
creased his damage by accumulating logs 
after he knew that cars would not be avail- 
able. — Id. 

App. 1910. In an action against a car- 
rier for failure to furnish plaintiff with 
cars, evidence held sufficient to make it a 
question for the jury whether there was such 
a sudden and unusual Increase of business 
and demand for cars over defendant’s road 
ns to release it from its liability for fail- 
ure to furnish the cars. — Dillender v. St. 
Louis & S. F. R. Co., 130 S.W. 107, 140 Mo. 
App. 331. 

In an action against a carrier for failure 
to furnish cars, evidence held sufficient to 
show that a judgment of $5(K) for plaintiff was 
not excessive. — Id. 

App. 3910. In an action against a com- 
mon carrier for failure to furnish cars to 
ship timber, where the defense was made 
that there was an unusual volume of traffic, 
plaintiff was properly allowed to prove by 
other shippers that in the seasons preceding 
the one in question there was a car shortage 
on defendant’s road, in the district from which 
l)la intiff was shipping. — Cronau v. St. Louis 
& S. F. R. Co., 130 S.W. 437, 149 Mo. App. 
384. 

In an action against a common carrier 
for failure to furnish cars to ship timber, 
where the evidence showed that defendant at 
no time notified plaintiff it could not furnish 
cars because of an unexpected rush of busi- 
ness, but encouraged him in getting out his 
timber and promised to furnish cars to ship 
it, a declaration of law that if there was a 
sudden and unexpected increase in defend- 
ant’s business or if high water delayed de- 
fendant in handling its business it was not 
liable whether it notiflt'd plaintiff of this con- 
dition or not was more liberal to defendant 
than was justified. — Id. 

In an action against a common carrier 
for failure to furnish cars to ship timber, 
where the uncontradicted evidence showed 
that defendant agreed to furnish at least one 
car a day and several times told plaintiff 


that cars would bej'Jfurnlshed, and that when 
he inquired as to the situation and notified 
defendant that he was keeping a large crew 
of men on hand at a large expense to have 
them ready to load cars, defendant notified 
him that the cars would be furnished, the 
court was justified in refusing to declare as 
a matter of law, that there was no evidence 
of an agreement to furnish cars. — Id. 

In an action against a common carrier for 
failure to furnish cars to ship timber, evi- 
dence held to support a judgment for plain- 
tiff.— Id. 

App. 1915. A shipper was not entitled 
to a mandatory injunction requiring an ex- 
press company to deliver liquor shipments 
O. O. D., since it was compelling the express 
company to contract against its will in a 
matter having nothing to do with its duty 
as a common carrier. — Danciger v. American 
Express Co., 179 S.W. 797, 192 Mo. App. 172. 

App. 3910. Under Rev. St. 1909, § 3116, 
prospective shippers who made verbal de- 
mand upon a railroad for cars which were 
not furnished could recover for breach of the 
road’s common-law duty to furnish them, al- 
though they did not give the written notice 
required by section 3108 as a condition to 
recovering the statutory penalty. — Raper v. 
Lusk, 181 S.W. 1032, 192 Mo. App. 378. 

App. 1923. If a double-decked car fur- 
nished a shipper was not suitable car for the 
transportation of hogs, nor the kind in gen- 
eral use, then the furnishing of the car was 
the same as furnishing no car, and there was 
no failure of proof under a petition alleging 
that no car was furnished. — ^Vitt v. Wabash 
Ry. Co., 251 S.W. 734. 

App. 1925. Whether beverage which car- 
rier refused to ship into dry state was beer, 
and was proi>erly iced and preserved until 
examined, held for jury. — Pabst Brewing Co. 
V. Chicago, M. & St. P. Ry. Co., 273 S.W. 424, 
221 Mo. App. 338. 

Carrier receiving shipment cannot set up 
deception by appearance as defense to action 
for refusal to ship into dry state. — Id. 

Whether shipment of beer into state was 
unlawful at time of carrier’s refusal to do so 
held for jury. — Id. 

App. 1925. Finding that carrier not neg- 
ligent in failing to furnish car not warrant- 
ed. — German v. Chicago, M. & St. P. Ry. Co., 
276 S.W. 1041. 
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Petition held to allcffe a cause of action 
for carrier’s negligent failure to provide a 
car on reasonable notice. — Id. 

(B) BILLS OF LADING, SHIPPING RE- 
CEIPTS, AND SPECIAL CONTRACTS. 

Oarriage of live stock, see post, ^207. 
Limitation of liability, see post, ^»147-168, 
180. 

As carrier of live stock, see post, ^ 
218(3). 

Presentation of bill of lading or receipt on 
delivery of goods, see post, ^»83. 
Provisions as to charge, see post, ^»192. 
Provisions requiring notice of loss, see post, 
<@=>159. 

Receipts and che(‘ks for passenger’s baggage, 
see post, ^»394. 

Special contracts — 

As to amount of charges, see post, ^»192. 
For through transportation, see post, ^ 
173. 

For transportation of live stock, see post, 
<@=>207. 

For transiwrtation of passengers, see 
post, ®=>258. 

^=:»46. What law gOTerns. 

Ordinarily a shipment contract is govern- 
ed by the laws of the state wiiere it is made. 
— Sup. 1892. Otis Co. V. Missouri Pac. Ry, 
Co., 20 S.W. 070, 112 Mo. 622 ; 

App. 1903. Herf & Frerichs Chemical Co. 
V. I^ackawanna Line, 73 S.W. 340, 100 
Mo. App. 104 ; (1904) Nenno v. St. Louis & 
S. F. R. Co., 80 S.W. 24, 105 Mo. App. 
.540; (1900) Hurst v. St. Louis & S. F. 
R. Co., 94 S.W. 794, 117 Mo. App. 25; 
(1911) Lord & Bushnell Co. v. Texas & N. 
O. R. Co., 134 S.W. Ill, 155 Mo. App. 
175. 

App. 1890. The validity and interpreta- 
tion of a contract of affreightment made 
and chiefly to be performed in one state for 
the carriage of goods to another state is to 
be governed by the law of the state where 
made. — Hartmann v. Louisville & N. R. Co., 
39 Mo. App. 88. 

App. 1908. A contract made in New 
York by an express company to carry goods 
to a point in Missouri is governed by the laws 
of New York. — Townsend & Wyatt Dry Goods 
Co. V. United States Express Co., 113 S.W. 
1101, 133 Mo. App. 083. 

App. 1915. Where an agreement con- 
cerning further transportation over the line 
of a connecting carrier was made after the 
goods had reached the state of Arkansas, and 


they were only to be transported to another 
point in that state, the local laws govern. — 
Keithley v. Lusk, 177 S.W. 756, 190 Mo. App. 
458. 

App. 1920. Contracts for interstate ship- 
ments are governed by the acts of Congress, 
the agreement of parties, and the common-low 
principles accepted and enforced in federal 
courts. — Clemons Produce Co. v. Denver & R. 
G. R. R., 219 S.W. 600, 203 Mo. App. 100. 

Duty to give bill of lading or 
receipt. 

Sec explanation, page Hi, 

^=47. Avtbority of agents and em- 
ployes. 

Agency between connecting carriers, see post, 
<@=>169-187. 

Authority to contract for carriage of passen- 
ger, see post, ^244. 

Authority to contract for transportation of 
live stock, see post, ^207. 

Notice to assignee of bill of lading, see post, 
<@^») 7 . 

Rights of transferees of bills of lading, see 
post, ^57. 

^=>47 In aenernl. 

Sup. 1804. In order to render a rail- 
road corporation linl)le for failure to deliver 
goods, which the plaintiff claimed to have de- 
livered to the agent of the company, at a dis- 
tance from the line of the railroad, to be car- 
ried by him to the road, and thence trans- 
ported on its line, the authority of such 
agent to bin<l the corporation must be shown, 
as the transaction was distinct from the 
general objects of the company. — Missouri 
Coal & Oil Co. V. Hannibal & St. J. R. Co., 
35 Mo. 84. 

Sup. 1872. Plaintiff delivered a number 
of articles to a railroad to l)e carried to a 
point on defendant road. In the action, which 
was for loss of part of the goods, a writing 
W’as Introduced acknowledging the receipt of 
all the goods from a transfer company, and 
the freight agent of the first road testitlel 
that all the goods were delivered to defend- 
ant. At the point of destination, defendant’s 
agent delivered part of the goods to plaintiff. 
Held sufficient to show that the goods were 
received by defendant, though there was no 
proof of the agency and handwriting of the 
one signing the receipt. — Landes v. Pacific 
R. R., 50 Mo. 346. 

Sup. 1883. Directions given by the bag- 
gageman of a railroad company to a porter 
bringing baggage to the depot as to what to 
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do with it, the hn^ga^eman at the time l>einff 
away from his iwst of duty engaged in the 
prosecution of his own business, do not in 
any way bind the company so as to fix its 
liability for a subsotpient loss thereof. — City 
of Chillicothe ex rel. Matson v. llaynard, 80 
Mo. 185. 

App. 3880. In an action against a rail- 
road company for the loss of goods, evidence 
held sufficient to show that one who was act- 
ing as chief clerk to the general freight agent 
of defendant had authority from defendant 
to make the contract in question for the trans- 
portation of plaintiff’s goods. — Barrett v. In- 
dianapolis & St. L. R. Co., 9 Mo. App. 226. 

App. 1895. Where a station agent had 
authority to contract for furnishing cars to 
a shipper at another station, a shipper may 
presume that he has i>ower to contract for 
the receiving and shipment of freight as well, 
and hence his contract will bind the company 
in the absence of notice to the shipiier of any 
limitation on his authority. — Mill(*r v. Chi- 
cago & A. Ry. Co., 62 Mo. App. 252. 

App. 1897. Where a station agent, cloth- 
ed with the power and whose duty it is to 
receive and forward freight, makes a con- 
tract within the scope of his apparent author- 
ity, he binds the company he represents, 
though he may have excwled his authority; 
and when the company seeks to escape from 
liability under the contract on the ground that 
the agent, though api>arently authorized to 
make it, had no authority in fact, it must 
show that the party with whom the contract 
was made had knowledge of the fact that the 
agent was acting beyond his authority. — (Jann 
V. (’hicago Great Western Ry. Go., 72 Mo, 
App. 34. 

App. 1906. Evidence in an action against 
a carrier for failure to furni.sh cars exam- 
ined, and held to justify a finding that a re- 
quest for cars made to the carrier’s commer- 
cial freight agent was binding on the car- 
rier, as within the apparent scope of the 
agent’s authority. — Hoffman Heading & Stave 
Co. V. St. Louis, I. M. & S. Ry. Co., 94 S.W. 
597, 319 Mo. App. 495. 

App. 1911. An agent of a railroad com- 
pany, while bound to receive goods for trans- 
portation, has the right to limit his comi^ny’s 
liability to liability for negligence on its own 
line. — Miller v. Missouri, K. & T. Ry. Co., 138 
S.W. 902, 157 Mo. App. 638; Steckdaub v. 
Same, 138 S.W. 904. 


AiPP. 1912. An agent of a railroad com- 
pany in charge of both its freight and ticket 
offices and conducting its business in both 
departments at a particular place has ap- 
IMirent authority to accept checks in payment 
of freight charges. — Cunningham v. Wabash 
R. Co., 149 S.W. 1151, 167 Mo. App. 273. 

App. 1912L A local station agent’s au- 
thority extends only to the control of the 
carrier’s business at his own station. — Hun- 
ter V. St. Louis & S. F. R. Co., 150 S.W. 733, 
167 Mo. App. 624. 

App. 1921. A contract entered into by a 
station agent in behalf of his company with 
a shipper to furnish cattle cars held good. — 
Thee v. Wabash Ry. Co., 233 S.W. 959, 208 
Mo. Ai>p. 200. 

(2). Authority to make contract to 

carry gfoodii beyond carrler’M line. 

Sup. 3879. A carrier is not bound by a 
contract of its station agent to transport prop- 
erty beyond the line of its own road, where 
such contract was made without express au- 
thority to do so, and against the explicit 
directions to the contrary from the station 
agent’s superior officer, the general freight 
agent; there having been no previous deal- 
ings betweim the shipi)er and the carrier from 
which the shipi>er might reasonably have in- 
ferred such authority, and the carrier not 
having held itself out as a common carrier to 
a iK)int beyond its line of road. — Grover & 
Baker Sewing Mach. (’o. v. Missouri Pac. Ry. 
Co., 70 Mo. 672, 35 Am. Rep. 444. 

App. 1886. A local freight agent has no 
I)owor to bind his company by contract cov- 
ering any part of transportation over another 
line, unl(*ss such authority has been expressly 
conferrtHi upon him by the company or can 
be imi)lied from his previous acts and con- 
duct. — Turner v. St. Louis & S. F. Ry. Co., 20 
Mo. App. 632. 

App. 1890. An agent, employed by a rail- 
way company to solicit business, is not au- 
thoriziHl to enter into a contract for the trans- 
portation of goods beyond the company’s own 
lines, unless such authority has been express- 
ly conferred on him, or unless it is implied 
from his previous conduct. — Crouch v. Louis- 
ville & N. R. Co., 42 Mo. App. 248. 

App. 1892. In an action against a rail- 
road company on a contract for the transpor- 
tation of goods to a point beyond its own line, 
plaintiff must show the authority of the sta- 
tion agent who made the contract to enter 
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into such an undertaking. — Patterson v. Kan- 
sas City, Ft. S. & M. R. Co., 47 Mo. App. 570. 

App. 1S94. Prima facie a station agent 
can only bind the railroad company in con- 
tracts to the end of its road, and hence it 
must be affirmatively shown that he had au- 
thority to bind it beyond the end of the line. 
— Minter v. South Kansas Ry. Co., 50 Mo. 
App. 282. 

App. 1003. A station agent’s authority 
to bind a railroad in a contract of carriage to 
a i)oint on the line of a connecting carrier 
must be proved in ortler to hold his company 
liable^ for loss or damage occurring on the line 
of the connecting carrier. — Faulkner v. Chi- 
cago, R. I. & P. Ry. Co., 73 S.W. 927, 99 Mo. 
App. 421. 

The authority of a station agent to bind 
a railroad on a contract of carriage to a point 
beyond its terminus may be inferred from a 
prt'vious course* of dealing between the ship- 
per and the carrier. — Id. 

App. 1910. If two or more carriers are 
copart n(*rs for transporting freight over their 
respwtive lines, a contract made by the agents 
of one of them with the shipper binds them 
all, ill absence of a stipulation therein to the 
contrary. — ('rocket t v. St. J..ouis & 11. Ry. Co., 
12({ S.W. 24:;, 147 Mo. App. 347. 

App. 1910. A traveling fast freight so- 
liciting agent, soliciting freight at points not 
on the carri(*r’s lines, is a general agent, with 
power to bind the carrier to furnish cars at 
such points. — Kissell v. IMttsburgh, Ft. W. & 
C. Ry. Co., 188 S.W. 1118, 19-t Mo. App. 346. 

Where the carrier, not being rcKiuired by 
law to furnish cars at a point off its lines and 
on those of a connecting carrier, did so fur- 
nish them, it ratitied its agent’s contract so 
to furni.sh them, since it must have known 
that it furnished such cars under the contract, 
as in fact it was doing. — Id. 

^=5>48. Affixing revenue stamps to jrdll 
of lading or receipt. 

See ejrplanationj page Hi. 

Validity of bill of lading or re- 
ceipt. 

App. 1894. A bill of lading issued by a 
railroad company purported to acknowledge 
the receipt of the property therein mentioned 
at a designated city. The evidence showed 
that the delivery of the merchandise was to a 
car, but that the car was not in the possession 
of the company, but was ta the possession of 


another corporation, and It never came into 
the possession of the company which issued 
the bill of lading. IIeld>, that there was no 
sufficient delivery of tlie property to the com- 
imny within the meaning of Rev. St. 1889, c. 
18, prohibiting the Issuing of bills of lading 
unle.s.s the propc*rty therein described shall 
have been actually received by the carrier is- 
suing the bill. — .,43tna Nat. Bank v. Water 
Power Co., 58 Mo. App. 532. 

Rev. St. 1889, c. IS, prohibiting the issu- 
ance of any bill of lading unless the property 
therein mentioned shall have been actually 
delivered to the carrier issuing the bill, and 
declaring a violation of the statute a criminal 
offense, and preserving to the injured party 
a civil action against the wrongdoer, pro- 
hibits the issuance of a bill of lading by a 
carrier unless the carrier has actually re- 
ceivcHl the goods therein mentione<l, and the 
delivery of a bill of lading issued by another 
carrier, properly indorsed, is not a sufficient 
delivery of the property. — Id. 

App. 1897. Bills of lading arc fraudu- 
lent and void when issued in direct violation 
of Rev. 8t. 1880, $ 743, which requires that 
carriers shall not issue a bill of lading until 
the freight shall have been actually shipped 
and put on board and shall be at the time ac- 
tually delivered to the car. — il^tna Nat. Bank 
V. Union Pac. Ry. Co., 69 Mo. App. 246. 

Constrnotion and operation of 
bill of lading. 

Waiver of provisions as to notice as dis- 
crimination, see ante, ®»32(2). 

— — In general. 

App. 1880. Where plaintiff made a con- 
tract with the agent of defendant for the 
transportation of goods from D. in Missouri 
to N(*w York, and the goods were delivered 
before any bill of lading was given, on tho 
understanding that on their arrival at St. 
Louis a through bill to New York would be 
given, such agent liad no right to insert any 
new term in the bill of lading, or to interpose 
a new" party to the contract. — Barrett v. In- 
dhinapolis & St. L. R. Co., 9 Mo. App. 226. 

App. 1896. The effect of a bill of lading 
.showing a general consignment of the goods 
is to vest the legal title thereto in the consig- 
nee. — Flvans Carden Cultivator Co. v. Mis- 
souri, K. & T. Ry. Co., 64 Mo. App. 365. 

App. 1914. A lull of lading is both a re- 
ceipt and a contract to carry. — Morrison 
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Grain Co. v. Missouri Pac. Ry. Co., 170 S. 
W. 404, 182 Mo. App. 339. 

^=352. — As a receipt. 

^s 9S2 (1). In flreneral. 

Sup. 1845. A bill of lading partakes of 
the nature of a receipt and a contract — The 
Missouri v. Webb, 9 Mo. 193. 

App. 1010. A bill of lading issued by a 
railroad company, returned to it on its de- 
mand when the shipper requested the goods 
to be stopped in transit was prima facie evi- 
dence that the company received the goods 
for shipment. — Seigfried v. Chicago, B. & Q. 
R. Co., 126 S.W. 798, 147 Mo. App. 543. 

App. 1911. A bill of lading fair on Its 
face calling for the transportation of a car of 
lumber is prima facie proof of the carrier’s 
receipt and acceptance of the lumber. — Milne 
V. Chicngo, R. I. & P. Ry. Co., 135 S.W. 85, 
155 Mo. App. 465. 

^2). Klfeot an ndmlMMlon In re«]iect 

to quantity nr condition of fcoodn. 

App. 1918. While recital of bill of lad- 
ing of receipt of carload of agricultural im- 
plements is not conclusive that three certain 
implements were in the car, in connection 
with evidence that such articles were placed 
in the car, it is prima facie proof that they 
were in the car. — John Deere Plow Co. v. 
American Express Co., 203 S.W. 488. 

(U). ISffect of cuntoni* 

See cjrplanalion, page Hi. 

^=»53, — » As a contract. 

App. 1883. Where a receipt given by a 
carrier road: “Received from IT. .$200. Same 
being for duties on one package of goods in 
N(‘w York custom house to be forwarded” — 
the word “forwarded” was not conclusive 
against the liability of the carrier as a com- 
mon carrier. — Fischer v. Merchants’ Disimtch 
Transp. Co., 13 Mo. App. 133. 

App. 1885. The bill of lading is the con- 
tract between the shipper and carrier, and 
where the direction for delivery in the bill 
of lading differs from that on the goods, the 
former will control. — Moore v. Henry, 18 Mo. 
App. 35. 

App. 1895. Whore goods were shipped 
under a bill of lading containing a blank 
space for the amount of freight rate guar- 
antied, which was not filled, and purported 
to be subject to the conditions and regulations 


of the published tariff of the company, and 
then only tx) the terminus of its road, such 
bill of lading will be held to contain the whole 
contract, and hence. If plaintiff wishcxl to re- 
ly on a previous agreement us to rates, it was 
for them to have its terms embodied in the bill 
of lading. — Holten v. Kansas City, Ft. S. & M. 
liy. Co., 61 Mo. A'i)p. 204. 

App. 1909. A receipt by a carrier for 
freight, which declares that the Khipment 
shall bo subject to the conditions of the bill 
of lading, makes the bill of lading a part of 
the contract of carriage. — Simmons Hardware 
Co. V. St. Louis, I. M. & S. Ry. Co., 120 S.W. 
663, 140 Mo. App. 130. 

App. 1909. An instrument reciting re- 
ceipt by defendant cjirrier from plaintiff of 
the “following nrticli's” to be dellvortHl to 
plaintiff at destination, after which Is a de- 
scriptiem of the articles, followetl by the 
words “received subje<t to conditions of 
• * * (defendant’s) bill of lading.” itself 

constitutes the contract, in the absence of evi- 
dence l)y either party of anything else in tHie 
way of a 1)111 of lading having l)een made out, 
or any form in use having bt‘en agretnl on as 
part of the contraet.— American Storage & 
Moving (\). V. Wabash R. c:o., 123 S.W. 964, 
146 Mo. App. 224. 

App. 1915. A bill of lading is not a (‘on- 
tract of sbiinnent. but evidence therts)f. — 
Keithley v. Lusk, 177 S.W. 756, 190 Mo. App. 
458. 

App. 1927. Meaning of “reasonable des- 
patch ’ i>rovision of bill of lading cannot be 
show’ll by construction placed thereon by par- 
ties. — Parsons v. Chicago, B. & Q. R. Co., 300 
S.W. 324. 

<S=>54. NeKotiability and transfer of bill 
of lading. 

^=>55. — Negotiability and assignabil- 
ity. 

Sup. 1861 ). In a qnalifitHl and restiicttHi 
sense, a bill of lading has the attribute of ne- 
gotiability, and may be trnnsfeiTe<l by in- 
dorsement and delivery.— l)aveiii>ort Nut. 
Bank V. Ilomeyer, 45 Mo. 145, 100 Am. Dec 
303. 

Sup. 1922. 49 USCA § 87, providing that 
the inst^rtion in an order bill of lading of 
the name of the person to be notified shall 
not limit the negotiability of the bill or con- 
stitute noti(*e to a purchaser of any rights or 
equities of such person, applies only to con- 
tests with a purchaser of the bill, and not to 
contests between the carrier and the ship- 
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i;>er, while the latter Is still the holder and 
In possession of the bill. — ^Kemper Mill & Ele- 
vator Oo. V. Hines, 239 S.W. 803, 293 Mo. 88. 

App. 1882. By the common law a bill of 
lading was a negotiable Instrument, represent- 
ing the title to the property named therein, 
which might be tnmsferred from hand to 
hand by mere delivery, carrying to any trans- 
feree the title to the property. — Ober v. In- 
dianapolis & St. Ij. R. Co., 13 Mo. App. 81. 

App. 1895. The word “nonnegotiable^’ 
stnmiK‘Kl on the face of bills of lading in no- 
wis<» destroys their assignability; the sole 
effect being to exemipt such bills of lading 
from the provisions of Rev. St. 1889, § 745, 
in relation thereto. — Midland Nat. Bank v. 
Missouri, K. & T. U. Co., 62 Mo. App. 531. 

App. 1907. A bill of lading is assign- 
able, such an assignment constituting in the 
law a complete legal delivery of the goods 
thereby evidenci^d to be in the hands of the 
carrier, as effe<*tually as an actual sale and 
delivery thenH)f.— (iratiot Street Wareliouse 

V. Missouri, K. & T. Ry. Co., 102 S.W. 11, 
124 Mo. App. 545. 

^= 356 . Indoriement op other tranf 

fer. 

Th(‘ d<41very of a bill of lading for goods 
in the hands of a common carrier is sufficient 
to pass title to the go(Kls without indorse- 
ment. 

— Sup. 1869. Davenport Nat. Bank v. Hom- 

eyer, 45 Mo. 145, 1(M> Am. Dec. 36:1; 

App. 19(K1. American Zinc, I^id & Smelt- 
ing Co. V. Markle Leadworks, 76 S.W. 

6(W, 102 Mo. Api). 158. 

App. 1888. Wliere a shipi)er indorses 
and delivers the bill of lading covering the 
sbiinnent to another, he thereby parts with 
all his right to, and interest in, the shipment 
as effectually as if he had delivered the goods 
themselves, which tliereupon bcHrome subject 
to the order of the indorsee, who may with- 
hold them from, or deliver them to, the con- 
signee named in the bill as he may direct. — 
Missouri l\ic. Ry. Co. v. Mcr>iiiey, 32 Mo. App. 
166. 

App. 1895. A delivery of a bill of lading 
without indorsement for value transfers the 
I)roperty in the goods it covers, and hence an 
objtH tion that hills of lading were delivered 
to jdaiiitiff without the written Indorsement 
of the lioldcr is of no consequence. — Midland 
Nat. Bank v. Missouri, K. & T. R. Co., 62 Mo. 
App. 531. 


App. 1903. Where a hank fumlahed a 
stock buyer with means by paying his checks 
for the purchase price of stock purchased un- 
der an agreement that, as the stock was shlp- 
I>ed, the bills of lading, with drafts for the 
proceeds, should be delivered to the bank, and 
that It should have $2 i)er oar for furnishing 
the money, the stock so purchased was the 
property of the buyer, and not of the hank. — 
Clary v. Tyson, 71 S.W. 710, 97 Mo. App. 586. 

App. 1914. A bill of lading though non- 
negotiable represents the goods, and a sale 
of the goods coupled with the delivery of the 
bill of lading transfers possession of the 
goods. — Long-Bell Lumber Co. v. Chicago, B. 
& Q. R. Co., 167 S.W. 1183, 181 Mo. App. 223. 

App. 1916. Whore a bill of lading for 
hay was taken to tiie order of the consignor 
providing for notice of a right of inspection 
by the buyer, held that a delivery of the hill 
by the l)ank to the buyer for the purpose of 
InsiXHition was not a brwich of duty by the 
bank, as it did not constitute a transfer of ti- 
tle. — St. Joseph Hay & Feed Co. v. Missouri 
Pac. Ry. Co., 185 S.W. 1162. 

App. 1916. In view of Rev. St. 1909, §§ 
11956, 11957, bills of lading are transferable 
without indorsement for value and carry proi>- 
erty in goods covered. — Kinsolving v. State 
Savings & Trust Co., 190 S.W. 379, 195 Mo. 
App. 326. 

^^57. — — Rislits of transferee as 
against carrier. 

Sup. 1895. Where a railroad company 
issues original shipper’s order bills of lading, 
declaring that the consignment is in its pos- 
session, to be delivered only on their presen- 
tiition, not conditioned to be void in case of 
delivery on duplicate bills issued for protec- 
tion, the company will be liable on Its orig- 
inal bills to one boleling them as assignee fbr 
a valuable consideration, though it has al- 
ready delivercNl the freight to the shlppe^r on 
his pre'senting one of the duplicate bills. — 
Mklland Nat. Rank v. Missouri Pac. Ry. Co., 
33 S.W. 521, 132 Mo. 492, affirming judgment 
62 Mo. App. 531. 

Where a railroad company issues orig- 
inal and duplicate shipper’s order hills of 
lading, the original not conditioned to be void 
on delivery on the duplic*nte, custom and n.s- 
age at the place of delivery of never deliver- 
ing a consignment without surrender of the 
original bills, and of loaning money on such 
original bills, is not a factor in detennlning 
the liability of a railroad on such bills to a 
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bona fide holder thereof, by written assign- 
ment, as security for a loan, where the road 
has deliver<Hl the consignment to the shii>per 
on presentation of the duplicate bill alone. 
—Id. 

App. 1890. If Rev. St. ISSO, S 745, 
changes the common-law rule to the effect 
that if a carrier delivers goods, even to the 
original owner when he is the consignee, or 
to the consignee himself, without the surren- 
der of the bill of lading, it takes on itself the 
risk of a previous transfer of the bill of lad- 
ing to some innocent pjirty, it can have no 
ai)plicatlon to a contract of shipment not 
made in the state, nor oxmite<l in whole or 
in part within the stale. — Alabama Nat. Rank 
v. Mobile & (). Ry. Co., 42 Mo. App. 2S1. 

App. 1S9.“;. Wh(*re grain was shipixHl 
over defendant's railroad under a bill of lad- 
ing to shipper's onbu* which was iiidorse<l to 
the shiiniier’s principal and by it transf(^rr(*d 
to plaintiff by delivery before the delivery of 
the grain to such princiijal, the plaintiff be- 
came owner cjif such grain, and hence the de- 
fiaidant was lialde to plaintiff for failure to 
deliver. — Midland Nat. Rank v. Missouri, K. 
& T. R. Co., (12 Mo. App. 5;J1. 

App. 1S9S. Where a carrier itself issues 
a bill of lading he will not l>i‘ iK'rmittcMl to 
say to the pndudice of an innocent holder 
that he n(*ver rtK-eived thi‘ freight, and tiie act 
of the carrier’s general agent is the act of the 
carrier itself, under Rev. St. ISSJl, Td.l, 74<), 
requiring that at the issuance of the bill of 
lading the grain jduill be actually shipped and 
on Ixjard the cars of the carri(*r. — Smith v. 
Missouri I*ac. Ry. Co., 74 Mo. App, 48. 

In an action by an innocent holder of a 
bill of lading against the carrier on the ground 
that the bill of lading was delivercKl before 
the goods were rweived for transportation, it 
is no defense that the gtKxls were in fijict aft- 
erwards deliv(‘red to the candor, but were 
then taken from it !)y a judgment in n^dev- 
in, of all t)f which idaintiff had notice when 
the carrier did not rm4v(' g(KKlis from or 
for the holder of the bill of lading or bis 
transferee, i>la intiff in tbis action. — Id. 

App. 1900. A carrier's liability to one 
to whom bills of lading have been negotiate<l, 
for issuing the same before it had received 
the freight, in violation of Itev. St. 1.S99, § 
5052, is not changed by its subs<Minent re- 
ceipt thereof, the goods having been sipolled 
before their recelii>t. — Watkins Nat. Rank v. 
Cleveland, C., C. & St. L. Ry. Co., 93 S.W. 810, 
117 Mo. App. 248. 


App. 1913. A purchaser of goods shipped 
subject to the consignor’s order, with draft 
attached, before honoring the draft, has no 
right to maintain replevin against the carrier 
to obtain posst^sion of the go(xls. — Rurgess 
V. St. Louis & S. F. R. Co., 101 S.W. S5S, 176 
Mo. App. 257. 

App. 1914. In an action against a car- 
rier for conversion of goods resold to plain- 
tiff by the buyer to whom they were consign- 
ed, evidence held not to show the indorse- 
ment on the bill of lading was a forgery, but 
that it was made by another autliorized to 
sign the name of the manager of tlie buyer. — 
Long-Rell Lumber Co. v. Chlciiigo, R. & Q. R. 
Co., 1G7 S.W. 1183, 181 Mo. App. 223. 

App. 1915. A pledgcx' of a bill of lading 
does not cease to be a party in interest to an 
ai-itioin for oonveirsion by the carrier, by giA 
iiig the note, evidencing the debt secured, to 
another to hold as evidence merely of a trans- 
action .l>etween the ii>h‘d;?oe and him, not 
amounting to a sale of tlie note. — Rcople’s 
State Savings Rank v. Missouri, K. & T. Ry. 
Co., 17S S.W. 292, 102 Mo. App. (>14. 

Waiver by a pledgor of a bill of lading of 
conversion by the carrier does not afT(‘ct the 
I)ledgC’e’s riglit of recovery to the amount of 
Its intereslis from the ('arrler. — Id. 

The pbHlg(*e of a lull of lading is the prop- 
er party i>laintiff for conversion of th(‘ s'hip- 
nieiit by the carrier. — Id. 

As to the recf>very al>ove his interests by 
the i)l(Mlge<‘ of a bill of lading, for conversion 
by the carrier of the articles sliipiKsl, he 
stands to th(‘ pledgor in the ndation of trus- 
tee of an expr(\ss trust. — Id. 

As incident to a jd^^lgt" of a bill of lad- 
ing, the plcHlgee, suing the <*arri(U* for eon- 
version of th(‘ shi])ni(‘nt, may reeover not only 
th(» amonnt of debt st»cur(*d, but expenses of 
the suit, though tiiere can be no recovery for 
the iidtHlgor, because lof his waiver. — Id. 

^=^58. Rijghts and liabilities of 

transferee as to persons other 
than carrier. 

Sup. 18S1. The carrier, to which a ship- 
ment of whisky was delivered, issiu*d tripli- 
cate bills of lading to the order of the shiih 
I)er, and tlie vice president and general man- 
ager of the company furtively took one of the 
bills of lading fnmi the desk of the siH'retary 
and sold the goods and made delivery, and at 
the same day, and about the same time, the 
secretary Indorsed a bill of lading and drew 
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drafts u^lnst the goods to plaintiff, to whom 
the bill of lading and drafts were delivered, 
tlie delivery to plaintiff being as eollateml se- 
curity for a pre-existing indebtedness. Held 
that, as betwt*en the purchaser of the goods 
and plaintiff, tlie controlling (pieistion was the 
time when the bills were delivered, and the 
(fact that the bill of lading was delivered to 
plaintiff as collatenal sf^curity for a pre-exist- 
ing indebtcKlness was immaterial. — Skilling v. 
Bollman, 73 Mio. C65, 39 Am. Hop. 537. 

Sup. 1925. Seller of bills of lading, buy- 
er’s check for which was not jxiid, owned sub- 
stituted bills issued buyer. — Lewis v. Janies 
McMahon & Co., 271 S.W. 779, 307 Mo. 552. 

Bank, taking substituted bills of lading 
from bu.v(*r, held charged with notice of sell- 
er’s rights. — Id. 

App, 1S7S. Plaintiff advanced money to 
enable a distilling company to continue busi- 
ness, and, on the preparation of a shipment of 
high wines, advanced a further sum to pur- 
chase revenue stanijis, tin* distilling company 
delivering to plaintiff the bill of lading in- 
dorsed to the factors to whom the shipment 
was consigiKKl, and also delivered drafts upon 
the factors for the proceeds. Thereafter an 
ag(‘nt of the corporation sold a duplicate bill 
of lading to defendant, who took in good faith 
and without notice. Held, that the fact that 
the bill of Jading was delivered to plaintiff in 
part to secure him for prior advances did not 
prevent him from acHpiiring title to the goods 
which was superior to that of defendant. — 
Skilling V. Bollman, 6 Mo. App. 76. 

Where several bills of lading are assign- 
ed, the person who first gets one by legal ti- 
tle from the owner or shipiier has the right 
to the consignment. — Id. 

App. 1890. The delivery and transfer of 
a bill of lading for value is a symbolical de- 
livery of the goods therein mentioned, and the 
effect of the transfer is to vest in the trans- 
feree whatever title in the goods the trans- 
feror had at the dale of the assignment, and 
If the transferor had previously sold and de- 
livered the goods to another, or had consent- 
ed to the delivery by the carrier, the trans- 
feree of the bill of lading would obtain noth- 
ing by his purchase. — Alabama Nat. Bank v. 
Mobile & O. By. Co., 42 Mo. App. 284. 

App. 1801. Where a railroad company 
wrongfully delivers grain to the consignee 
notwithstanding the indorsement of the bill 
of lading by the consignor to a bank, the 
consignee, by retaining tfie grain, is equally 


guilty with the railroad of the conversion. — 
Dickson v. Merchants’ Elevator Co., 44 Mo. 
App. 498. 

By statute (Rev. St. 1889, § 744) and by 
the law merchant a bill of lading is a symbol 
of the goods in such a sense that a transfer 
thereof by indorsenumt and delivery passes 
to the transferee? the transferor's title to the 
goods, and the consignee cannot, by wrongful- 
ly rie'civing the goods from the carrier, hold 
them for balance due on a general account 
from the consignor, w^herc the latter has de- 
livered the bill of lading for security for a 
draft to a bank which has advanced money 
thereon. — Id. 

App. 1903. Where, on the shipment of a 
car load ot stock, the bill of lading, though 
unindorsed, was d(*livered to a creditor of the 
owuier with a draft on the consignee for the 
proceeds of the sale of the stock, such cred- 
itor thereby ac(|uired a lien on the stock su- 
perior to the lien of a substHpient attach- 
ment. — (iary v. Tyson, 71 8.W. 710, 97 Mo. 
App. 586. 

App. 1906. A principal consigned goods 
to a factor with powder to sell or reconsign. 
A company reconsigned the goods to a third 
person, and a bank, in good faith, bought a 
draft draw’ll by the company against the new 
consignee, s(‘cured by a bill of lading, and 
took possession of the goods and retained the 
proceeds. livid that, if the company was em- 
pow’ered to reconsign the goods and draw 
against them, the bank w’as not liable to the 
principal. — Smith v. Jefferson Bank, 97 S.W. 
247, 120 Mo. App. 527. 

App. 11M)8. Where plaintiff transferred 
to another the bills of lading for goods ship- 
ped defendant, defendant having ordered the 
goods from such other, and having no knowl- 
edge of plaintiff’s understanding with him by 
which the bills were turned over to him, he 
could pay such other for the goods. — Green- 
ville Lumber Co. v. National Pressed Brick 
Co., 113 S.W. 236, 133 Mo. App. 217. 

App. 1910. Transfer of a bill of lading 
for value by indorsement and delivery passes 
to the transferee w’hatever title the transfer- 
or has to the property at the time ; and that 
only.--Webster v. Bear, 125 S.W. 815, 141 Mo. 
App. 531. 

Plaintiff sold to F. 347 cases of eggs, and, 
at direction of F., shipped them consigned to 
defendant. In the same car plaintiff shipped 
52 other cases of eggs, and attached to the bill 
of lading, accompanying the draft for the 347 
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cases drawn on F., a statement showing this 
fact, and that the 52 cases were consigned to 
defendant for sale on plaintifTs account. 
Held, that this was such precaution to notify 
the consignee of the facts that plaintiff was 
not estopped to assert title to the 52 cases 
against F.’s transferee of the bill of lading. 
—Id. 

App. 1912. A draft attached to a bill of 
lading for corn purchased by defendant, pay- 
able to plaintiff, was prima facie notice to 
defendant that the price was claimed by 
plaintiff, and payment to the seller was un- 
authorized. — Burrton State Bank v. Pease- 
Moore Milling Co., 145 S.W. 508, 163 Mo. App. 
135. 

On deposit of a draft, to which a bill of 
lading for corn was attached, in the seller’s 
bank for credit, the bank became the owner, 
and was entitled to sue the buyer for the 
price. — Id. 

App. 1913. A bank which has advanced 
money to the consignor of grain and taken as 
security therefor a draft on the consignee, at- 
tached to the hill of lading, is entitled to the 
grain, as against an attachment in a suit by 
the consignee against the consignor. — ^A. J. 
Poor Crain (\). v. BYanke Grain Co., 157 S.W. 
840, 171 Mo. App. 354. 

The right of a bank, holding a draft with 
bill of lading, to a shipment of grain, as 
against an altachment in the suit of the con- 
signee against the consignor, is not defeated 
by the bunk’s knowledge that the comsiguor 
had sold the grain to the consignee. — Id. 

App. 1913. Where the buyer of corn for 
cash did not pay the shipper but transferred 
the bill of lading, with draft on a third party 
attached, to a bank, whh'h, on the buyer’s 
insolvency, canceled its credit for the draft, 
stopped payment thereof, and sold the corn, 
the bank was not a purchaser for value within 
Rev. St. 11K)9, ^ 11956, 11957, making bills of 
lading nt^otiable, and was liable to the origi- 
nal shipper of the corn for its value. — Boyd 
V. Bank of Mercer County, 160 S.W. 587, 174 
Mo. App. 431. 

App. 1914. Where a bank discounted a 
draft with a bill of lading for potatoes at- 
tached, it was not an intermediate purchaser 
of the potatoes, and after acceptance and 
payment of the draft, and delivery of the po- 
tatoes to the buyer, the bank could not be 
made liable for defects and deficiencies in the 
potatoes. — Tapee v. Varley-Wolter Co., 171 
S.W. 19, 184 Mo. App. 470. 


App. 1914. In attachment, where a bank 
claimed the property by the purchase of a 
draft attached to a bill of lading, evidence 
hold to show that the bank had paid out the 
amount of the draft. — Price Brokerage Co. v. 
Rushfeldt, 171 S.W. 976, 185 Mo. App. 32. 

A bank which purchased a draft at- 
tached to a bill of lading and paid out the 
amount has a claim against the property as 
against a subsequent attaching creditor. — Id. 

App. 1916. Where a bank agreed in ad- 
vance to furnish price of lumber and take 
bills of lading as security, it became owner of 
bill of lading as soon as it was issued on de- 
livery of lumber, so that lumber could not be 
subsetpiently attached as property of con- 
signee. — Kinsolving v. State Savings & Trust 
Co., 190 S.W. 379, 195 Mo. App. 326. 

Where seller of lumber retained bills of 
lading to keep title until paid by bank, and 
bills were sent to second bank, pursuant to 
agreement to pay for lumber and take bills, 
when title passed from buyer to seller, it 
passed to ae<‘ond bank by virtue of bill, and 
lumber could not be attached as property of 
buyer. — Id. 

App. 1917. A third person, who at re- 
quest of the buyer of goods shipped with draft 
attached to bill of lading, pays the draft, 
and takes up bill of lading, and rweives the 
goods, ac(iuires an interest therein sui>erior 
to unknown agreement between buyer and 
seller that draft was for an old debt. — B"rank 
Adam (’o. v. Orpheum Theater Co., 193 S.W. 
908, 195 Mo. App. 413. 

App. 1J)18. Although delivery of bills of 
lading to tin* shipper’s order to a bank places 
the legal title to the shipper’s order to a bank 
places the legal title to the shipment in the 
bank, wheth(*r there is a sale of the shipment, 
or merely a transfer of title for security, de- 
pends upon the intention of the parties. — 
Cochrane v. I"irst State Bank of I’iekton, 
Tex., 201 S.W. 572, 198 Mo. App. 619. 

App. 1920. The transfer of an Interstate 
bill of lading by Indorsement and delivery 
operates only as a transfer of whatever title 
the transferor may have to the goods covered 
thereby. — Pioneer Trust Co. v. Missouri Pac. 
R. Co., 224 S.W. 106, 204 Mo. App. 289. 

— - Bona fide purohaiers. 

Sup. 1896. The transfer of a bill of lad- 
ing by delivery without indorsement carries 
with it all the right of the transferor in the 
goods represented by it, and extrinsic evi- 
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dence is admissible to show what such inter- 
est is. The fact that a state statute provides 
for the transfer of bills of lading by indorse- 
ment does not restrict their transfer to such 
method.— Scharff v. Meyer, 34 S.W. 858, 138 
Mo. 428, 54 Am. St. Rep. 672. 

Sup. 1025. Bank held not purchaser In 
good faith of bills of lading. — TjowIs v. James 
McMahon & Co.. 271 S.W. 779, 307 Mo. 552. 

App. 1001. A bill of lading is the repre- 
sentative of the property therein mentioned, 
and its indorsement and delivery transfers 
such property to the holder of the bill, who 
thereby acquires the legal title to the goods 
and is entitled to all the rights of a bona 
fide purchas<‘r for value. — Robert C. White 
Live Stock Commission Co. v. Chicago, M. & 
St. P. R. Co., S7 Mo. App. 330. 

App. 1003. Where plaintiff’s agent had 
customarily waived his right to retain pos- 
session of cars of ore sold to M. until paid 
for, and had permitted the cars to be loaded, 
sealed, and billtHl by M., or his agents, and 
sent forward, before being paid for, plaintiff 
could not recover the price of cars so shipped 
from a buyer from M., as against a bona fide 
transferee for value of the bill of lading 
therefor. — American Zinc, Ix^ad & Smelting 
Co. V. Markle lA*adworks, 70 S.W. 008, 102 
Mo. App. 15S. 

App. 1906. A principal consigned goods 
to a factor. A company of which the factor 
was president procured possession of the 
goods and reconslgned them to a third per- 
son. A bank bought the drafts drawn on the 
third person for the price of the goods, on 
the faith of the bill of lading. Evidence ex- 
amined, and livid not to show that the bank 
bought the drafts with bills of lading at- 
tached with knowledge that the company did 
not own the goods and was insolvent and was 
going to appropriate the proceeds, instead of 
turning it over to the principal, and the lat- 
ter could not follow the goods or the proceeds 
thereof into the hands of the bank. — Smith 
V. Jefferson Bank, 97 S.W. 247, 120 Mo. App. 
527. 

App. 1920. Where agents of a shipper 
induced agents of the carrier without author- 
ity to issue additional bills of lading for an 
interstate shipment, promising to surrender 
the original, such bills of lading were void 
and of no effect, even in the hands of an in- 
nocent holder, to whom they were indorsed, 
for such holder acquired only the title of the 
transferor. — Pioneer Trust Co. v. Missouri 
Pac. R. Co., 224 S.W. 100, 204 Mo. App. 289. 


App. 1920. Where the rules of a carrier 
providing for diversion of shipment required 
the original bill of lading to be surrendered 
before a new one could be issued, a bill of lad- 
ing, i.ssued without surrender of the original, 
is void, even though issued with the authority 
of the carrier, for a contrary holding would 
permit a discrimination in violation of Act 
Cong. Feb. 19, 1903, § 1 (.32 Stat. 847), as 
amended by Act Cong. June 29, 1900, § 2 (.34 
Stat. 587), and hence such a bill of lading is of 
no force even in the hands of a bona fide hold- 
er, where issued prior to the Pomerene Bill 
of Lading Act (49 USCA §§ 81-124), making 
such bills negotiable. — Pioneer Trust Co. v. 
Nashville, C. & St. L. R. Co., 224 S.W. 109, 
2(H Mo. App. 328. 

Where a second bill of lading issued for 
an interstate shipment without surrender of 
the original was void because issued contrary 
to the rules of the carrier, the carrier cannot 
be held liable thereon, even by an innocent 
purchaser, on theory of estoppel, for that 
would tend to permit discrimination. — Id. 

Receipts for goods. 

Sup. 1872. A shipper delivered goods to 
one railroad, to be carried to a point on an- 
other road. In an action against the latter 
for loss of part of the goods, a recelT)t for the 
goods was introduced signed by defendant’s 
agent. The receipt was in the usual form is- 
sued by defendant. Held to Imply an agree- 
ment by defendant to carry the goods to their 
destination. — Landes v. Pacific R. R., 50 Mo. 
346. 

^=>61. Contracts for transportation of 
goods. 

Special contracts — 

As to amount of charges, see post, ®»192. 

For through transportation, see post, 

173. 

For transportation of live stock, see post, 
®»207. 

For transportation of passengers, see 
post, ^258. 

What law governs, see ante, ^46. 

$=»62. — « Requisites and validity. 

Sup. 1881. An agreement on the part of 
a shipper to ship over no other railroad was a 
sufficient consideration for an agrt»ement on 
the part of the railroad fixing a specified rate. 
— Higgins V. Missouri River, Ft. S. & G. R. 
Co., 73 Mo. 598. 

Sup. 1882. Where a freight agent wrote 
plaintiff giving a rate between certain points, 
but for nine days thereafter plaintiff made no 
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reply to such letter, although abundant op- 
portunities existed, there was no contract for 
a shipment at such rate, since a binding con- 
tract can only occur when the offer made is 
met by an acceptance communicated to the 
party making the offer. — Robinson v. St. 
Louis, K. C. & N. Ry. Co., 75 Mo. 404. 

Sup. 18S7. A shipper cannot avoid the 
effect of a written contract of carriage on the 
ground that he did not read it. wh(‘re tluTe 
was no mistake or fraud on the part of the 
carrier. — McFadden v. Missouri Pac. Ry. Co., 
4 S.W. 689, 92 Mo. 343, 1 Am. St. Ri‘p. T21. 

Sup. 1896. A shipper of freight who 
signs a contract of shipment, in the abstaice of 
fraud or deceit, is conclusively presumed to 
know its contents and to have assented there- 
to. — Kellerman v. Kansas (’ity, St. J. & C. R. 
R. Co., 34 S.W. 41, 13(i Mo. 177. oiunion adopt- 
ed by court in banc 37 S.W. 82S, L3(> Mo. 177. 

Sup. 1900. Plaintiff wrote* defendant, a 
carrier, that he was about to l(‘ase a (piarry. 
and wanted a (piotation of rates for ship- 
ments to be made during th(‘ two years follow- 
ing. On defendant's answer, giving a rate, 
providing the shipiiumts were* reasonably dis- 
tributed during tin* season, plaintiff r(‘pli<‘d 
that, unless he got a lower rate, he would not 
be able to do much shiijping. livid, not to 
amount to a contract.— Steffen v. Mississippi 
River & R. T. Ry. Co., 56 S.W. 1125, 156 Mo. 
322. 

App. 1877. Where a bill of lading recited 
that the goods received by the carrier were to 
be transported to Nashville, Tennessee, and 
there delivered to J., and under the head of 
“Marks,” in a statement forming part of the 
bill, where the words “J., Atlanta, (ia.,” the 
bill could not be construed as a contract to 
convey the goods to Atlanta. — Wheeler v. St. 
Louis & S. E. Ry. Co., 3 Mo. App. 358. 

App. 1905. Plaintiffs purchased meat of 
a packing company, rcHpiesting it to ship it to 
a certain point. The agent of defendant rail- 
road company solicited the shipment, and fur- 
nished the agent of the packing company with 
a blank form of contract, which was filled out 
and signed by defendant’s agent, and plain- 
tiffs paid the freight. Held, that the contract 
was binding between defendant and plaintiffs, 
although not signed by the latter or by the 
packing company as their agent. — Eckles v. 
IMlssourl Pac. Ry. Co., 87 S.W. 99, 112 Mo. 
App. 240. 

App. 1908. In the absence of fraud or 
imposition, a patron of a railroad is bound by 
his contract, being required to ascertain its 


terms before executing it, and being bound, 
prima facie at least, by the recitals of fact 
against his interest containwl therein. — Mires 
V. St. Louis & S. F. R. Co., 114 S.W. 1052, 134 
Mo. App. 379. 

App. 1914. Neither Rev. St. 1909, § 32.39, 
nor rules of the Railroad and Warehouse 
Commission, prevent carriers from transport- 
ing jewelry as freiglit under special con- 
tract. — Russell V. Quincy, O. & K. C. R. Co., 
161 S.W. 164, 177 Mo. App. 186. 

When' a bill of lading provided that the 
carrier should not be liable for transiM)rtati()n 
of j(‘welry except under special contract con- 
taining the value of the articles, the failure 
of the carrit*r’s agent to indorse the special 
contract on the bill, togetlu'r with the value of 
the property, was not fatal to i)laintiff’s right 
to recover for the loss tlu'reof. — Id. 

App. 1916. Where shipment was subject 
to delay on account of bridge of connecting 
carrier being out, contract that shipment was 
sulgect to d(*lay on account of bridge, not 
agre(*d to before shipmc'iit was acc<*pted for 
transportation, was without considtTalion, 
and plaintiff’s subscKjuent ratilicalion could 
not give it vitality. — Rowh'S v. Quincy, O. & 
K. C. R. Co., 187 S.AV. 131. 

^==^63. — Constrnotlon and operation. 

Sup. 1881. A contract b(‘tw('en plaintiffs 
and a railroad company r(‘ad: “L(‘ad from R. 
to St. Louis at 22^/j cents per hundr(‘d. All 
lead shipped by (’. to be forwarded ♦ • • 

at above rates from January 1, 1873, to Jan- 
uary 1, 1874, and above rates guarantied for 
same time.” Held, that such instrument 
showe<l that defendant was to transport and 
l>laiutiffs to deliv(*r to defendant, to be trans- 
ported at 22^2 cents iK‘r 100 pounds, all lead 
shipped by plaintiff within the year 1873 from 
R. to St. Louis, and that, though plaintiffs did 
not bind themselves to ship any lead, th(*y did 
obligate themselves to ship over defendant’s 
road all that they should ship to St. Louis. — 
Riggins V. Missouri River, Ft. S. & G. R. Co., 
73 Mo. 598. 

Sup. 1894. If th(*re is a reasonable doubt 
as to the construction of a contract of car- 
riage, it is to bo construed strictly and most 
strongly against the carrier. — E. O. Stanard 
Milling (^o. V. White Line Cent. Transit Co., 
26 S.W. 704, 122 Mo. 258. 

Sup. 1908. A shipping contract, reciting 
that the charge for transportation was “at the 

rate of tariff per cwt.,” was for 

the full tariff rate, though it also recited that 
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It was less than the rate charged for ship- 
ments at the carrier’s risk. — George v. Chica- 
go, R. I. & P. Ry. Co., 113 S.W. 1099, 214 Mo. 
551, 127 Am. St. Rep. GOO. 

Sup. 1927. Contract with transfer com- 
pany to carry baggage from station to resi- 
dence held new contra(»t, independent of trans- 
portation contract with railroads. — Ford v. 
Wabash Ry. Co., 3(K) S.W. 709, .318 Mo. 72.3, 
aiiirming judgment (App. 1924) 200 S.W. 1032. 

App. 190.5. Plaintiffs, who were regular 
shippers of lumber, ties, and piling, wrote to 
defendant railroad, asking the rate on lumber. 
Defendant replied, guarantying a rate to the 
point of delivery to a connecting carrier. 
Plaintiff shipped ties, for which defendant 
charged and collected a greater rate than 
agrt^d on in its lett(*r to plaintiff. Defend- 
ant’s tarilT sheet did not inchuh^ ties within 
the term “lumber,” and there was no evidence 
that defendant understood, or could have be<‘n 
reasonably expc'cted to have understood, when 
applied to by plaiiititT, that the latter intend- 
ed to ship ti(‘S, wh(‘n he ask(‘d the rate on lum- 
ber. Held, that the hdter written by defend- 
ant did not amount to an agreement to carry 
ties at the rate sp(‘citied thendn. — Gn*ason v. 
St. Louis, T. M. & S. Ry. (’o., SG S.W. 722, 112 
Mo. App. IIG. 

It is the duty of the court to interpret 
writings free from ambiguity, and to deter- 
mine what is ni(‘ant by words ust^l therein, in 
an ordinary rather than a peculiar technical 
or tra<l(* sense ; and where, in a freight con- 
tract, the word “lumber” was used, and there 
was no evidence that it was uschI in any other 
than its common meaning, whether it includ- 
ed ties was for the court, — Id. 

App. 1909. Indeixmdently of proof of us- 
age to the contrary, an (*xi)ress company, be- 
ing a common carrier, is bound under its con- 
tract to transmit, money and pay it to the 
order of the consignee, to deliver it to him 
when it arrives at its destination, or at least 
to notify him of its arrival, and that it is 
ready to pay him. — Downs v. Pacific Express 
Co., lie S.W. 9, 135 Mo. App. 330. 

App. 1920. In an action for breach of 
contract to transport corn into Mexico with- 
out reloading into other cars, held that the 
destination of shipment was not a point in 
Texas, as claimed by defendant, notwith- 
standing provision that the corn should not 
be taken into Mexico without surrender of 
bills of lading, which was for the shipper’s 
protection; hence, where a connecting car- 
rier refused to transport tlfe corn into Mex- 


ico in accordance with the contract, defend- 
ant was liable. — Brunswig v. Bush, 221 S.W. 
7.59, certiorari dismissed Bush v. Brunswig, 
41 S.Ct. 9. 

C^64. — Performance or breaoli. 

Sup. 1852. If a common carrier makes a 
contract for the future transimrtation of 
goods, and at the time appointed fails to have 
his boat at the plac<\ ho is no more exonerat- 
ed by the n(‘t of God from liability for failure 
to comply with an express stipulation of his 
contract than any other person would be for 
a failure from the same cause to comply with 
any other kind of contract, the rule in rela- 
tion to this ex(*use being that, where the law 
imposes the duty, the law will acknowledge 
the act of God as an excuse^ for its noni>er- 
formance : but where one by his own contract 
exiu’essly and absolutely undertakes to do any 
act, he cannot be discharg('d from the jier- 
formance by the act of God. b(*cause it was 
his own folly not to have made the proper 
exception. — CV)llier v. Swinney, 16 Mo. 484. 

Sup. 18.55. Where the contract was for 
the transportation of a specific nunib(*r of ar- 
ticles, it is no d(*fense. in a suit for the breach 
of the contract, which the defendant did not 
ofi’(*r to fulfill, that the plaintiff did not have 
so large a numb(*r ready for transportation. — 
Taylor v. The Robert Campbell, 20 Mo. 2.54. 

Sup. 1881. Whore a contract between a 
shipiK'r and a railroad provided that the ship- 
per should have a certain rate during the 
next year, and that the shipper should ship all 
his goods over such road, and the shipper sent 
goods over another road, but thereafter the 
railroad received freight from him at the 
price fixed in the contract, although it was the 
same rate given to shippers generally, if the 
freight was accepted under the contract and 
not under the general liability of a common 
carrier, such carriage amounted to a waiver 
of the breach of the contract on the part of 
plaintiff. — Riggins v. Missouri River, Ft. S. & 
G. R. Co., 73 Mo. .598. 

App. 1894. The fact that a shipper at 
the time of entering into a contract with a 
carrier for the transportation of goods knew 
that it would be difficult, or next to impossi- 
ble, for the carrier to fulfill its contract, does 
not relieve it from damages for nonperform- 
ance. — Myres v. Diamond Joe Line, 58 Mo. 
App. 199. 

The act of God is no excuse for nonper- 
formance of a carrier’s contract of transporta- 
tion to be thereafter performed which the 
carrier has voluntarily undertaken. — Id. 
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^=:»65. Contraoti for meant of tranipor* 
tation. 

^5»66. — Reqnieitee and Talidity. 

App. 1016. The carrier’s promise to fur- 
nish cars and the shipper’s agreement to route 
shipments by the carrier’s lines are sutticient 
mutual consideration to support the contract, 
even if the cars were to be furnished at a 
point 50 miles from the carrier’s lines. — Kis- 
sell V. Pittsburgh, Ft. W. & C. Ry. Co., 188 S. 
W. 1118, 194 Mo. App. 340. 

A railroad may bind itself by contract to 
furnish cars at a place not on its own line, 
but that of a connecting carrier. — Id. 

Constrnotion and opera- 
tion. 

App. 1916. Where the carrier agreed to 
furnish cars to the shipiier, whose place of 
business was at N., 50 miles from the car- 
rier’s nearest line point, no guaranty of de- 
livery at N. was necessiiry on which to base 
liability for failure to deliver. — Kissell v. 
Pittsburgh, Ft. W. & C. Uy. Co., 188 S.W. 1118, 
194 Mo. App. 340. 

^=»67. — Performance or breach. 

Sup. 1892. In an action against a rail- 
road company for falling to furnish coal cars 
ordert*d for a particular day, the evidence 
showed that the cars were delivered at 4 
o’clock in the afternoon, and that the miners 
quit work at that hour, so that the cars could 
not be loaded that day. Hrld that, where the 
railroad company was not required by the 
order to furnish the cars at any particular 
hour, the delivery at any hour of the day was 
suflicient. — Mcdrew v. Missouii Pac. Ky. Co., 
19 S.W. 53, 109 Mo. 582. 

Modification, merser, or rescis- 
sion. 

Sup. 1887. All prior verbal negotiations 
between the parties to a shipping contract are 
mergtHl in the written contract, and the ship- 
l>er cannot admit the execution of the con- 
tract and avail himself of the fact that he did 
not read it or know its contents, where no 
mistake, fraud, Imimaition or deceit is charged 
to have occurred. — McFadden v. Missouri Pac. 
Ry. Co., 4 S.W. 689, 92 Mo. 343, 1 Am. St. 
Rep. 721. 

Sup. 1897. A specific agreement by the 
receiving carrier to transport the freight only 
to the terminus of its line, and there deliver 
to a connecting carrier, cannot be controlled 
by markings on tin* bill of lading, giving the 
name of the consignee and the ultimate des- 
tination of the freight. — Miller Grain & Ele- 


vator Co. V. Union Pac. Ry. Co., 40 S.W. 894, 
138 Mo. 658. 

Sup. 1922. The provisions of 49 USCA 
§ 93, that any alteration is a bill of lading 
without authority from the carrier, either in 
writing or noted on the bill, shall be void, do 
not apply to a parol agreement between the 
consignor and the parties to be notified au- 
thorizing them as agents to rec^eive the goods 
from the carrier without the production or 
surrender of the bill of lading. — Kemper Mill 
& Elevator Co. v. Hines, 239 S.W. 803, 293 
Mo. 88. 

$=»69. Actions for breach of contract* 
(1). In general. 

Sup. 1894. One wdth whom a railroad 
company makes a contract for the shipment 
of goods may, prima facie, recover for its 
breach, without showing title to the proi)erty. 
— Davis V. Jacksonville Southeastern Line, 28 
S.W. 965, 126 Mo. 69. 

Sup. 1897. Where a railroad company 
was induced to break its contract with a ship- 
per by threats and representations of a third 
per.son, the shipper’s remedy is an action 
against the railroad (‘ompany for a breach of 
contra(*t. — Ghmeoe Sand & Gravel Co. v. Hud- 
son Bros, (’ommission Co., 40 S.W. 93, 138 Mo. 
439, 36 L. R. A. 804, 60 Am. St. Rep. 560. 

(2). Plendlnn:. 

Sup. 1887. A petition in an action on a 
shipping contract is defective where it does 
not set forth the terms of the contract and al- 
lege a breach thereof. — Garri.son v. Babbage 
Transp. Co., 6 S.W. 701, 94 Mo. 130. 

App. 1919. In an action by a slilpper of 
lX)tato(*s against the carrier for failure to 
carry out an agretunent to rec*onsign the ship- 
ment, iK»tition hf Ul to allege a definite breach 
of an oral special agreement on the carrier’s 
ixart to immediately divert or reconsign by 
wire, on a given date, such shipment. — Cicardi 
Bros. Fruit & Troduce Co. v. rennsylvania 
Co., 213 S.W. 531, 201 Mo. App. 609. 

App. 1920. In an action for breach of 
contract for shipment of corn into Mexico 
without reloading into other cars, the defense 
that the tariffs on file did not provide for such 
ser^dee must be specially pleaded to be avail- 
able. — Brunswig v. Bush, 221 S.W. 759, cer- 
tiorari dismissed Bush v. Brunswig, 41 S. 
Ct. 9. 

Where the carrier did not plead the de- 
fense that the tariffs on file made no provision 
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for the service to be rendered under the con- 
tract, and tliat It was therefore invalid, the 
carrier cannot take ndvantaffc of such de- 
fense on the ground that plaintiff’s own evi- 
dence showed the contract to be illegal, un- 
less plaintiff’s evidence was sufficient to es- 
tablish illegality as a matter of law. — Id. 

(3). Brldenve. 

App. lOlG. Evidence that shipper fre- 
quently re(iuested cars at point not on car- 
rier’s lines, and obtained them through trav- 
eling fast freight agtmt, warrants finding that 
carrier, by a courst» of d<"allng, had led ship- 
per to believe that furnishing cars at such 
point was not unusual, and that the contract 
so to furnish them was not beyond the scope 
of the agent’s authority. — Kissell v. IMtts- 
burgh, Ft. W. & C. Uy. Co., 188 S.W. 1118, 194 
Mo. App. 34G. 

App. 1919. ('’Icardl Eros. Fruit & Prod- 
uce Co. v. Pennsylvania (-o., 219 S.W. 591. 
See Carriers, ^=>(19(2) in tliis Digest. 

^=3900 (4). Damagrca. 

Sup. 1900. Where phiintiff, at the time 
of making an agreement for shipping rates 
with def(‘ndant company, stated he intended 
to make certain contracts, but did not state 
the terms there<if, loss of profits on such col- 
lateral contracts, occasioned by defendant’s 
failure to keeqi its agrmiient as to rates, 
could not have been within the probable con- 
ttanplalion of plaintiff and defendant when 
their agrinmient was made, and plaintiff could 
not recover for such loss. — Steffen v. Missis^ 
sippi IMver & E. T. Ky. Co., 56 S.W. 1125, 15G 
Mo. 922. 

Where plaintiff made an agreement for a 
shii>i)ing rate with defendant carrier, and, on 
defendant’s refus4il to give the rate, caiiceknl 
collateral contracts made on the faith of such 
agreement, he could not riKiover loss of pro- 
s[)ec*tive profits on such contracts, since he 
should have performed them, making his ship- 
ments at regular rates, and holding defend- 
ant for the excess over the rate agreed. — Id. 

App. 1920. Where tlie shipper induced 
the carrier’s agent to issue a second bill of 
lading for an interstate shipment, promising 
to surrender the first, which had already been 
negotiated to plaintiff, and the shipment was 
diverted to the i)oint of destination specified 
in the second bill, which with draft attached 
was also negotiatcnl to plaintiff, twld that, 
where plaintiff collected the draft attached to 
the second bill, it could recover from the car- 
rier, which was liable for the neglect of con- 


necting carriers, only the damages sustained 
by reason of failure to deliver the shipment at 
the destination mentioned in the first bill of 
lading; therefore the amount re<*elved from 
the collet-tion of the draft attached to the sec- 
ond must be deducted. — Pioneer Trust Co. v. 
Missouri Pac. 11. Co., 224 S.W. lOG, 204 Mo. 
App. 289. 

^=»G» (6). Trial. 

Sup. 1892. An Instruction that a rail- 
road compiiny is not re(piirtMl to furnish cars 
at any particular hour of the day, and that a 
delivery at any hour of the day is a delivery 
on such day, does not conflict with an instruc- 
tion that the railroad has the right to furnish 
and supply cars the day before the day speci- 
fied, so as to have them ready for the day for 
which demanded. — McGrew v. Missouri l*ac. 
Ily. Co., 19 S.W. 59, 109 Mo. 582. 

App. 191G. Evidence held to present a 
jury question whether the contract was to 
furnish cars at L., on defendant carrier’s line, 
or at N., 50 miles away, at iK>int of plaintiff 
shipper’s business and point of loading. — Kis- 
sell v. Pittsburgh, Ft. W. & C. Ry. Co., 188 S. 
W. 1118, 194 Mo. App. 94G. 

Where cars were fretpiently furnished to 
plaintiff at his place of business at N., 50 
miles from the carrier’s line, and the carrier 
agrtH^d to furnish him cars, the court cannot 
say, as a matter of law, that the carrier was 
bound only to furnish the curs at the nearest 
point on its lines to N., or that there was no 
meeting of the minds. — Id. 

App. 1920. In an action for breach of 
contract to transport corn into Mexico with- 
out reloading into other cars, plaintiffs’ evi- 
dence held insufficient to c^stabllsh that the 
tariffs on file made no provision for such serv- 
ic*e, and to thus show illegality of the contract 
its a matter of law. — Erunswig v. Eush, 221 S. 
W. 759, certiorari dismissed Eush v. Bruns- 
wig, 41 S. Ct. 9. 

(C) CUSTODY AND CONTROL OF GOODS. 

^=^ 10 . Title to goods. 

App. 1913. Where a bill of lading shows 
a general consignment, and not to shipper’s 
order, or with other reservation, it prima 
faede vests the legal title in the consignc>e as 
to the carrier. — Carder v. Atchison, T. & S. F. 
Ry. Co., 153 S.W. 517, 170 Mo. App. G98. 

$=971. Bights of carrier. 

App. 1899. A railroad, holding a loaded 
car on its tracks for further shipment, acts 
as a bailee of the car, and can maintain an ac- 
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tion against another railroad for the destruc- 
tion of the car and its contents caused by a 
collision due to the negligence of such other 
railroad. — Chicago & A. R. Co. v. Kansas City 
Suburban Belt R. Co., 78 Mo. App. 1145. 

C==>72, Riielitt of ooniifpior and oon« 
■ifenee in general. 

Sup. 1904. Where the t*onsignee of prop- 
erty is damaged by injuries thereto in ship- 
ment, he is entitletl to maintain an action 
against the carrier for breach of duty on its 
part in relation of the consignment, though 
the contnict of affreightment was made with 
the consignor. — Burriss & Ilaynie v. Missouri 
Pac. Ry. Co., 78 S.W. 1042, 105 Mo. App. G59. 

App. 1011. Where the consignee of three 
cars, afler having iMiid the consignor for the 
goods, turned over the bills of lading for two 
of the cars to defendant carrier as its agent 
for re< *011 sign merit, and retained iMissession of 
the bill of lading for the third car. defendant 
is liable to the coiisignt'o for the diversion of 
the cars at the dirivtion of the c*onsignor and 
conseituent failure to deliver to the consignee, 
whether the consignee' had refused to pay for 
the goods at one time or not. — F. II. Smith Co. 

V. I.#oiiisviIle & N. R. Co., 137 S.W. 890, 157 
Mo. App. 100. 

App. 1921. Where goods have been de- 
livered to a carrier to be tran.sportcd to a con- 
signee, the latter has the right of possi'ssion 
of the good.s, and by virtue thereof has the 
right to recover them or their value from any 
one who seizes them cn route except the true 
owner. — Busc-how Lumber Co. v. Hines, 229 S. 

W. 451, 206 Mo. App. 081. 

^=s>73. Change of destination. 

App. 1911. A shipiK^r has the right to 
stop or divert a car at an intermediate point. 
—Lord & Buslinell Co. v. Texas & N. O. R. Co., 
134 S.W. Ill, 155 Mo. App. 175. 

App. 1913. The owner of cattle held not 
entitled to complain tliat his demand for di- 
version of the shipment was not complied 
with, where they had been consigned general- 
ly to a commission house, and there was no 
other evidence of his ownership. — Carder v. 
Atchison, T. & S. F. Ry. Co., 153 S.W. 517, 170 
Mo. App. 098. 

App. 1917. When carrier knows shipi)er 
to be the owner, held, that it is hound to rec- 
ognize his right to divert the shipment to a 
third person and is liable for delivering to the 
consignee in disregard of the shipper’s order. 
— Wichita Toultry Co. v. Southern Pac. Ry. 
Co., 198 S.W. 82, 197 Mo. App. 578. 


^=s»74. Stoppage In tranaitn. 

fetfect of seizure under legal i>rocess, see post, 
®» 92 . 

App. 1883. Notice to the carrier must 
usually be given in exercising the right of 
stoppage in transitu so as to fix his responsi- 
bility if he subse<iuently delivers to the 
vendee; but when the goods have already 
been taken by legal process out of the car- 
rier’s custody, a notice to him would be use- 
less. — Schwa ba(*her v. Kane, 13 Mo. App. 126. 

App. 1910. Strict proof of insolvency is 
not essential to exercise the right of stoppage 
in transitu ; “insolvency” in that sense mean- 
ing general inability to pay debts. — Seigfried 
V. Chicago, B. & Q. R. Co., 120 S.W. 798, 147 
Mo. App. 543. 

Where the carrier, on being told by the 
shipi)er that he feared the consignee’s insol- 
vency, and on re<iuest to stop the goods in 
transit, promised to stop them upon the ship- 
per surrendering the bill of lading with a 
signed order to stop indorsed theri'on, and 
afterwards told him that the goods had been 
stopiMHl, it was estopi)ed from thereafter de- 
nying the shipper’s right to stop the shipment 
on the ground of want of proof of insolvency, 
or of knowledge by the 8hipi>er theri'of, when 
he dirwted the goods to be stopi)t*d. — Id. 

A carrier could show as a defense to an 
action for damages for delivering g(K)ds to 
the consignee, after they had been ordered 
stopped by the shipiHW, that the goods had 
been delivered to the consignee before it was 
notified to stop the shipment and before it 
had time to communicate with its agent at 
destination. — Id. 

App. 1914. Where goods fraudulently 
bought on credit were resold to plaintiff, a 
bona fide purchaser, held, that the resale de- 
prived the original seller of his right of stop- 
page in transitu. — Ix)ng-Bell Lumber (k). v. 
Chicago, B. & Q. R. Co., 167 S.W. 1183, 181 Mo. 
App. 223. 

^=975. Seiznre under legal prooeis. 

Sup. 1903. Where plaintiff! had posses- 
sion of goods, and delivered them to a rail- 
road for shipment to herself as consignee, and 
they were attached by defendant in a suit 
against another, plaintiff’s possession gave 
her a prima facie right to recover in conver- 
sion. — Rosencranz v. Swofford Bros. Dry 
Goods Co., 75 S.W. 445, 175 Mo. 518, 97 Am. 
St. Rep. 609. 


This Digest is compiled on the Key-Number System. For explanation, see page Hi. 



6MD— G5 


CARRIERS 


«=>76 


^>76. Aotions by or agrainst carriers in 
respect of soods. 

Sup. 1872. Where the owner of goods 
ships them consigned to another, to whom 
they arc not delivered, nor to the owner, who 
demands them at the point of destination, the 
owner may sue for the loss. — Landes v. Pacif- 
ic R. R., 50 Mo. 346. 

Sup. 1885. Where plaintiffs, who were 
the eonsigne(‘s of wheat, i>aid the draft drawn 
on them, and received the bill of lading, to 
which the draft was attached, and sul>se- 
queiitly purchased the wheat from tlie owner, 
they were the real parties in interest, and en- 
titled to sue for the destruction of the wheaL 
— Kirkpatrick v. Kansas City, St. J. & C. B. 
R. Co., 86 Mo. 341. 

The consignees of wheat which was de- 
stroyed before reaching its destination may 
inuintain an action against tlie carrier for 
damages for such destruction. — Id. 

Where plaintiffs, wlio were tlie consignees 
of wheat, paid the draft on them, and re- 
ceived the I)iil of lading to which the draft 
was attached, and subseiiuently purchased the 
wheat, the fact that the wheat was destroyed 
prior to the absolute sale did not affect their 
right to maintain an action for its loss, as the 
property continued In the owner and was the 
subject of transf(*r to iila intiff, and they could 
maintain the action on the ground of the 
transfer, if on no other. — Id. 

App. 1883. Where the consignee of 
goofls refuses to accept them because not de- 
livered in time, and the contract of sale be- 
tween the consignee and consignor is thus re- 
scinded, the consignor may sue the carrier for 
delay in delivery. — Berguer v. Chicago & A. 
R. Co., 13 Mo. App. 499. 

App. 1895. Where goods were sold de- 
liverable at a distant point, and were shipped 
to such point over defendant’s railroad and 
connecting carrier’s of its own choosing, and 
the consignee refused to accept the goods in 
their injured condition, the consignor is the 
proper party to sue for a loss or injury to the 
goods. — Ilance v. AVabash & W. Ry. Co., 62 
Mo. App. 60. 

App. 1899. In an action by the consign- 
or of freight for negligent failure to stop the 
property in transitu, it was proper to refuse 
Instructions that, if the goods were beyond 
the terminus of defendant’s railroad when it 
was notified of 'the desire to change the con- 
signee, plaintiff could not i^ecover, where it 
ignored the evidence showing that defendant 


nevertheless did undertake to stop them, and 
had plaintiff enter into an indemnifying bond, 
and refused to allow him to immediately for- 
ward a dispatch over the AVestern Union 
wire. — AVillock v. Missouri Pac. Ry. Co., 79 
Mo. App. 76. 

In an action by a con.signor of freight for 
negligent failure to stop the projjerty in tran- 
situ, it was i)r()per to refuse an instruction to 
the effect that if defendant did not know, and 
had no means of knowing, in whose hands the 
goods were when plaintiff notified it to change 
the consignee, and that it had no means of 
identifying the goods, then it was not negli- 
gence to fail to send a telegram to New York 
from Kansas City, where such instruction ig- 
nored the undisputed testimony that plaintiff 
offered to accept the responsibility of stop- 
ping tlie goods if they would send a dispatch 
to New York as he requested, he himself hav- 
ing ascertained the proper place to be ad- 
dressed. — Id. 

In an action against a carrier for negli- 
gent failure to stop goods in transitu, it ap- 
peared that the consignor notified defendant’s 
agents more than 24 hours before the goods 
were delivered in New York that he furnished 
them with the address at the place of con- 
signment, where the goods should have been 
stopped, and told them to be quick or he would 
lose his proiierty, and offered to take the risk 
of stopping them if they would allow him to 
send the dispatch over the AVestern Union 
wire, but they refused and delayed, later 
sending the dispatch to St. I.i 0 uls too late for 
action there, where it was held till next day, 
and the evidence failed to show that the dis- 
patch, or any other communication, ever 
reached New York. Held, that the question 
of negligent delay was properly submitted to 
the jury, and that the judgment for plaintiff 
was proper. — Id. 

App. 1906. A suit on a transportation 
contract is properly brought in the name of 
the consignor, irrespective of whether he is 
the owner of the goods. — ^Ross v. Chicago, R. 
I. & P. R. Co., 95 S.AV. 977, 119 Mo. App. 290. 

App. 1907. M. & Son contracted to pur- 
chase a vehicle from plaintiffs for $300, pay- 
able .$35 cash with the order, $30 cash on ar- 
rival, and the balance in monthly notes, with 
interest, secured by a deed of trust thereon 
for the unpaid portion of the price. After 
payment of the first cash Installment plain- 
tiffs shipi)ed to their own order the vehicle 
and a harness purchased as part of the same 
contract, and sent the bill of lading to a bank- 
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er, with Instructions to deliver the same to 
the buyer on his making the other cash pay- 
ment and executing the notes and mortgage. 
The vehicle was injured in a wreck, whereup- 
on plaintiff and the buyer rescinded the con- 
tract ; plaintiff returning the cash paid. Aft- 
er this the carrier repaired the vehicle and 
ship]>ed it to the buyer, who tendered com- 
I>liance with the original contract, which 
plaintiffs refused. Jfrld, that plaintiffs were 
the owners of the property at the time it was 
injured, and were therefore entitled to recov- 
er against the carrier as for a conversion. — 
Norrts V. St. Joseph & G. I. Ry. Co., 101 S.W. 
159, 124 Mo. App. 16. 

App. 1907. In an action for the loss of 
goods delivered to a common carrier for trans- 
portation occurring after the assignment of 
the bill of lading and the vesting of the title 
in the goods to the consignee or the assignee 
of the bill of lading, such consignei* or as- 
signee is a proper party plaintiff. — Gratiot 
Street Warehouse Co. v. Missouri, K. & T. 
Ky. Co., 102 S.W. 11, 124 Mo. App. 545. 

A consignor of goods, though he has no 
property or Interest in the goods, is a proi)er 
party plaintiff in an action against a carrier 
for breach of a contract of carriages on the 
ground that he has an interest in the contract. 
—Id. 

App. 1909. Where a buyer refused to ac- 
cept goods, and reshipped to the seller, he 
csinuot ret.‘over for their loss in transit. — 
Nathan v. Missouri Pac. Ry. Co., 115 S.W. 
49G, 135 Mo. App. 46. 

App. 1910. In an action against a car- 
rier for damages for delivering gKxwls to the 
consignt^e after they had been stopiKHl in 
transit by th(‘ shipiK*r, evidence held to sus- 
tain a finding that the consignee was insol- 
vent when the ord(‘r to stop the shipment was 
given. — SeigfriiHl v. Chicago, B. & Q. R. Co„ 
126 S.W. 798, 147 Mo. App. 543. 

App. 1910. The consignor may properly 
•bring suit on a traiisiwrtation contract, 
whether he be the owner or not, though he 
cannot sue ex delicto for breach of duty by 
the currier. — Central American S. S. Co. v. 
Mobile & O. R. Co., 128 S.W. 822, 144 Mo. App. 
43. 

App. 1910. Where the consignor has no 
Interest in the goods, he will be confined to 
assumpsit, and cannot sue in an action ex de- 
licto for breach of duty by the carrier. — 
Bennett v. Chicago, R. I. & P. Ry. Co., 131 S. 
W. 770, 151 Mo. App. 293. 


App. 1912. An action for loss of goods 
in transit may be maintained against a car- 
rier either by the shipper or consignee. — Hen- 
ry Bromschwlg Tailors’ Trimming Co. v. Mls- 
fiouri, K. & T. Ry. Co., 147 S.W. 175, 165 Mo. 
App. 350. 

App. 1914. A broker to whom gioods 
have been consigned for sale on commission 
has sufficient interest to maintain an action 
against the carrier for damages to the goods, 
and hifl judgment will bar another action by 
the real owner. — t'ollins v. Denver & R. G. 
Ry. Co., 167 S.W. 1178, 181 Mo. App. 213. 

App. 1915. In action for damages to car 
load of vegetabk's, shii)per to whom a pjirt 
owner had assigned his rights held entithd to 
rec^over for damages sustaliusl by such own- 
er. — Watson V. Vnion Pac. R. Co., 178 S.W. 
871. 

App. 1916. A suit on a transportation 
contract is properly brought in the name of 
the consignor, whether he is the owner or 
not. — J. A. Lamy Mfg. Co. v. Missouri Pac. 
Ry. Co., 182 S.W. 131. 

App. 1916. Son, undeitaking to bury 
mother’s body and assuming r(‘sponsibility 
for funeral exiamsc^s and transi>ortalioii 
charges, held entitled to sue carrier for mis- 
handling of the corpse and box containing it 
in his presence.- -Wall v. St. LouLs & S. F. R. 
Co., 182 S.W. 1057. 

App. 1921. In an action by a consignee 
of lumber agtjiinst a carrier alleged to have 
<*ouverted the shijHnent, the carrier cannot de- 
feat the action by sliowing title in another 
without coniurting itself with the right in 
such p<»rsons. — Buschow Lunilier Co. v. Ilines, 
229 S.W. 451, 206 Mo. App. 681. 

App. 1923. One delivering an automo- 
bile to a warehouse company for shipment 
may sue the railway company, to which it de- 
livers the car, for loss thereof by fire after be- 
ing loadtHi on a freight car, though the ware- 
house company was his agent, instead of 
bailee, as between him and the railway com- 
pany, and the hill of lading was in the ware- 
house company’s name, the contract being for 
his benefit ; but he cannot recover If the loss 
was caused by the negligence of such agent, 
unless the railway company also was negli- 
gent. — Train v. Atchison, T. & S. F. Ry. Co., 
253 S.W. 497, 214 Mo. App. 354. 

App. 1924. Corporation doing business 
locally, under name of company taken over 
by it, at time of purchase and shipment of 
goods under bills of lading, naming such com- 
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pany as consignee, held real party in Interest 
entitled to sue, under Rev. St. 1919, § 1155, for 
damage to goods in transit. — American Fruit 
Growers v. St. Louis, B. & M. Ry. Co., 261 S. 
W. 949, certiorari denied St. Louis B. & M. 

R. Co. V. American Fruit Growers, 45 S. Ct 
94, 266 U. S. 611, 69 L. Ed. 467. 

App. 1925. One selling wheat at final 
mill weights may sue for loss, though ship- 
ped in name of purchaser’s agent. — Forest 
Gre(*n Farmers’ Elevator Co. v. Davis, 270 

S. W. 394, 216 Mo. App. 545. 

App. 1920. Instruction permitting recov- 
ery on showing that negotiable hill of lad- 
ing was i)urchased in good faith and held as 
collateral security not error. — First Nat. 
Bank v. Missouri Pac. Ry. Co., 278 S.W. 1075, 
220 Mo. App. 941. 

Defense that plaintiff could not recover 
on hill of lading because held as collateral 
security held without merit. — Id. 

App. 1926. ShipiK‘r held under evidence 
entitled to sue for damage in transit, although 
eggs were shipixd und(T notify hill of lad- 
ing and draft therefor was paid hy consignee 
(4tl 1TS(’A § 20).— Ainher v. Davis, 282 S.W. 
4.59, 221 l\Io. App. 448. 

(D) TRANSPORTATION AND DELIVERY 
BY CARRIER. 

By conn(H*ting carrier to consignee of goods, 
S(v post, C=»17r). 

Carriage of live stock, see jKist, ©=>208-213. 
Delivery to connecting carrier, sc^e post, ©=» 
174. 

®=s>77. Duties ai to transportation In 
general. 

Sup. 1S.52. The law in relation to the 
duties, obligations, and exemptions of com- 
mon caiTiers does not hti^in to apply until the 
actual bailment is made. — Collier v. Swinney, 
16 Mo. 484. 

Sup. 1874. In an action by a shipper of 
hay to recover for sttindards voluntarily 
erected by him upon flat cars for safety of 
trans]K>rtn(tion, held, that the railroad com- 
pany was not liable; no special contract be- 
ing proved, and the rule applying that tlie 
carrier is, in the first Instance, the judge of 
the sufficiency of his carriages. — Sloan v. St. 
Louis, K. C. & N. Ry. Co., 58 Mo. 220. 

App. 1925. Strike of switchmen on rail- 
roads entering city to which goods were or- 
dered reconsigned not valid reason for re- 
fusiil to accept reconsignment order. — 


Buschow Lumber Co. y. Union Pac. R. Co., 
276 S.W. 409, 220 Mo. App. 743. 

t 

^>78. Performance of speoial oontraot. 

See explanation, page Hi. 

^=>79. Route. 

Acts of conne<*ting carriers, see post, ©=>173. 

App. 1911. A carrier must conform to 
the shipper’s routing directions, except as to 
perishable goods, where c*onformlty would 
cau8c‘ injury to the shipment— Lord & Bush- 
nell Co. V. Texas & N. O. R. Co., 134 S.W. 
Ill, 155 Mo. App. 175. 

App. 1922. While it Is ordinarily the 
duty of a carrier operating two linos betwetm 
the same points, to ship by the cheaper route, 
It is not required to do so, where, considering 
its own Intercast and that of the public, as 
well as tlie ship]>er’s, it would be unreason- 
able. — Stroud V. Missouri Pac. R. Co., 236 S. 
W. 891, 210 Mo. App. 311. 

©=^80. Destination. 

App. 1909. A place to wliich g*rain was 
removed by a carrier held not the same point 
as the original point of deliv(‘ry, becjmse It 
was within the switch limits of the point of 
delivery. — National Bank of Commerce of 
Kansas City v. Soutliern Ry. Co., 115 S.W. 
517, 135 Mo. App. 74. 

©=981. Entry in onstom honse. 

See exilian ation, page Hi. 

C=^82. To whom delivery may be made. 

Rights of transferee of bill of lading, s-ee ante, 
©=>57. 

Sup. 1879. A delivery to the general 
agent of the consignor is not a fulfillment of 
the carrier’s duty to deliver to the consignee 
or his order. — Wilson Sewing Mach. Co. v. 
Louisville & N. R. Co., 71 Mo. 203. 

Sup. 1887. Plaintiff’s assignors shipped 
by a common carrier certain goods, addressed 
to another person, but took a bill of lading, 
which showed that the goods were consigned 
to the order of the consignors. On the ar- 
rival of the goods, another common carrier. 
In the usual course of business, and at the 
addressee’s request, obtained and delivered 
them to him, without notice that he was not 
the real owmer. If eld, that there had beim 
no conversion by the second carrier. — ^Nanson 
V. Jacob, 6 S.W. 246, 93 Mo. 331, 3 Am. St. 
Rep. 531. 
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Sup. 1889. A Bhipi)er billed goods to bis 
local agent, and not to the purchaser, and the 
agent, without transferring the bill of lad- 
ing*, made a further contract with defendant 
for the carriage of the goods to the place of 
delivery to the purchaser ; the agent direct- 
ing that the goods should be delivere<l only 
to his order. Eeld that, the evidence being 
sufficient to support a finding that the shipper 
had not parted with tlie right to the iwsses- 
slon. of the goods, a delivery of them to the 
purchaser was tut defendant's risk. — Wolfe v. 
Missouri Pac. Ry. Co., 11 S.W. 49, 97 Mo. 473, 
3 L. R. A. 539, 10 Am. St. Rep. 331. 

Sup. 1922. The authorization of a con- 
signor to a consignee as his agcait to receive 
a shipment of goods for him is not rc^iuired 
to be in writing. — Kemi)cr ^lill & Elevator 
Co. V. Hines, 239 S.W. 803, 293 INIo. 88. 

While the mere fiacrt that persons are re- 
(piired to be notified by a shipiwr’s order bill 
of lading gives them no rights in or authorily 
to receive the goods, and does not make them 
ag'ents of the consignor, such agency may be 
created by a subsequent parol agreement. — Id. 

App. 1870. Consignor, having rc^ceived 
an order for goods from an out of town place, 
delivered them to a carrier, to be taken to 
such plac*e, and delivered to consignee. The 
bill of lading required the goods to be re- 
movcKl from the carrier's .station within a 
certain time after arrival, and failure to do 
6K) was to change tlie carrier's liability to that 
of a warehouseman. On arrival, the i)erson 
to whom the consignor supposed he had .sent 
the goods refused to receive them, claiming 
never to have o'rdered them, and, after expira- 
tion of the time specified in the bill of lading, 
another i)erson of the same name, and the 
one who had ordered them, a stranger in the 
community, called for them, produced the 
bill of lading, and the goods were delivered 
to him. Ecld, that the carrier was not lia- 
ble, there having been no misdelivery. — Bush 
V. St. Louis, K. C. & N. Ry. Co., 3 Mo. App. 
62. 

App. 1887. Where two men bearing the 
same name live in the same town, and one of 
them orders goods from a merchant at a dis- 
tance, and the carrier delivers them to the 
man of that name who has really made the 
order, he is not liable to the consignor, though 
the consignor thought his order was from 
the other, and though the name of the pur- 
chaser was assumed, in the absence of proof 
of negligence. — Wilson v. Adams Express Co., 
27 Mo. App. 360. 

App. 1801. In an action by the shipper 
of goods against an express company for 


misdeliveiry, the court Instructed that. If de- 
fendant in delivering the goods failed to ex- 
ercise ordinary and proper care, plaintiff was 
entitled to recover, and that, if the goods 
were consigned to D., and there was a re- 
sponsible merchant of that name, and another 
person, claiming to be D., demanded the goods 
as consigned to him, and defendant inquired 
of the resiwnsible merchant if tlie goods were 
his, and he replied they were not, and then 
after reasonable investigation defendant de- 
livered the goods to tlie one representing him- 
self as D., defendant was not liable providwl 
it deliveriMl the gocxls in good faith. — Wilson 
V. Adams Express Co., 43 Mo. Aiq). 659. 

App. 1907. Where imrties to a contract 
for sale of a vehicle rescinded the (*ontract 
after injury to the v(*hicle in a wiwk, while 
in process of shipment, the currier had no 
authority to d(‘liver tin* property to the bu.v(‘r 
after having it repuiriHl. —Norris v. St. Jostqfii 
& G. I. Ry. Co., 101 S.W. 159, 124 Mo. App. 
16. 

C=>83. Presentation of bill of lading or 
shipping receipt. 

Sup. lSt)5. Where a railroad company 
issues original and duplicate sliii)iK'ir's order 
bills of lading, the original not conditioned 
to be void on delivery on the duplicate, cus- 
tom and usage at the place of delivery of 
never delivering a consignment witliout sur- 
render of the original bills, and of loaning 
money on such original hills, is not a factor 
in determining tlie liability of a railroad on 
sucli bills to a bona fide holder theri‘of, by 
written as.signment, ns security for a loan, 
where the road has delivered the consignment 
to the shiiqx*r on presentation of thi^ dupli- 
cate bill alone. — Midland Nat. Bank v. Mis- 
souri Pac. Ry. Co., 33 S.W. 521, 132 Mo. 4t)2, 
53 Am. St. Rep. 505, aflarining judgment 62 
Mo. App. 531. 

Where a carrier issues an original and 
a duplicate bill of lading, tlie custom in the 
place of delivery, that the consignee should 
take possession of the consiginment within 
six days after notice of its arrival, does not 
excuse the carrier from liability on the origi- 
nal hill of lading, conditioned for delivery 
of the consignment, on its presentation, where 
It delivers the consignment to one presenting 
the duplicate bill. — Id. 

Sup. 1922. Under 49 USOA § 89, where 
interstate shipments were deliverable by the 
bill of lading to the order of the consignor, 
he could authorize his agent to receive the 
goods for him, without surrendering the hill 
of lading, as long as he was the holder thcre- 
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of, and, where the rights of a third party did 
not intervene, the delivery would be a legal 
one as between him and the carrier. — Kemp- 
er Mill & Elevator Co. v. Hines, 239 S.W. 803, 
203 Mo. 88. 

App. 3880. A carrier has the right to de- 
mand a bill of lading before delivering up a 
shipment of goods, or to re(iuire reasonable 
evidence of the identity of the jKTson demand- 
ing their prcxluction. — Cole v. Wabash, St. L. 
& P. Ky. Oo., 21 Mo. App. 443. 

App. 3 898. A carrier of goods is not li- 
able to the shipiKT for delivering the goods 
to the consign(K\ without rec*t*iving from him 
the bill of lading, where th(‘ shipiKT consents 
to such d(diver.v. — Schwarzchild & Sulzberger 
Co. V. Savannah, F. & W. Ry. Co., 70 Mo. App. 
023. 

App. 3013. Where hay was shipix'd un- 
der shipi>er's order bills of lading to which 
a draft was attached, a delivery by the ulti- 
ma 1(‘ carrier t(> thi^ Tmtsoii designated to be 
nolifi(Ml, without surrendcT of the bills or 
payment of the draft, constituted a conver- 
sion. — Woolston V. Southern Ry. Co., IGO S. 
W. 1023, 177 Mo. Ai)i>. 011. 

Wh(‘re freight is shijiiK'd under shipiier's 
ord(‘r bills of lading, dirc'cting the carrier to 
notify a third iierson, such direction only 
cont(‘inplates notice to the parties designated 
of th(‘ arrival of the consignment and does 
iKJt aulhoriz(‘ a delivery to them without pro- 
duction of the bills. — Id. 

Where a carrier accei>ting a reshipinent 
of certain hay paid advance charges and on 
the arrival of the hay at destination wrong- 
fully delivered it to plaintiff's brokers with- 
out i)roduction of the bills or iKiyment of the 
draft, plaintiff, having received and retained 
receipted bills for the freight, including such 
advanc(‘ charg(»s paid out of the proceeds of 
the hay, ratified the delivery and could not 
recover for conversion. — Id. 

App. 1915. Irregular delivery by car- 
rier to one authorized to receive shipment 
held not to render carrier liable for loss of 
goods converted by such i)erson, though it 
failed to exact the usual written authority. 
— Parker-Gordon Cigar Co. v. Chicago, R. I. 
& P. Ry. Co., 179 S. W. 785, 192 Mo. App. 8G. 

App. 1917. Bill of lading, issued to 
shipiK*r’s order, notify third i)erson, signifies 
shipi>er is consignee and third person is to be 
notified on arrival, and delivery to such i>er- 
son without requiring him to produce bill of 


lading is conversion by carrier. — Barton v. 
Louisville & N. R. Co., 196 S.W. 379. 

App. 1925. Owner of express receipt en- 
titled to delivery of goods. — Wall v. American 
Ry. Express Co., 272 S.W. 76, 220 Mo. App. 
989. 

^=»84. Place of delivery. 

Sup. 1843. Where a carrier undertakes 
to deliver goods at a certain point, “with 
privilege of reshipping” reserved in the bill 
of lading, his liability as common carrier con- 
tinu<‘S until the goods are safety delivered at 
the port of destination. The privilege of re- 
shipment is to allow him to carry the goods 
in another’s vessel, if he will, but does not 
discharge or affect his liability for the safe 
deliv(*ry of the goods. — Little v. Semple, 8 
Mo. 00, 40 Am. Dec. 123. 

App. 1885. A stipulation in a bill of lad- 
ing that the carrier shall transport the goods 
by its line and its connecting forwarding 
lines “until the said goods or merchandiser 
shall have reached the point named in this 
contract," and the iK)int named under the 
head of “destination" is “E. G. L. [plaintiff], 
Lexington, Mo.,” required the carrier to deliv- 
er tin* goods at the deirot In Lexington, and 
m;t at a dei)ot across the river from and a 
mile north of Lexington, accessible only by 
ferry boat. — Loomis v. Wabash, St. L. & P. 
Ry. Co., 17 Mo. App. 340. 

App. 3885. Where an initial carrier of 
goods had no line to the destination, its duty 
was ix*r formed when it delivered the goods 
to the carrier having a depot nearest the des- 
tination. — Moore v. Henry, 18 Mo. App. 35. 

App. 1885. A carrier of goods is not re- 
quired to make delivery at tlie place of busi- 
ness of the consignee, but only at the car- 
rier’s depot in the city whore that place of 
business is located ; and hence a carrier can- 
not render the consignee liable for additional 
charges incurred by delivering at the place 
of business. — Kansas City Transfer Co. v. 
NeiswiingfT, 18 Mo, App. 103. 

App. 1886. ,A carrier of freight is not 
required to deliver the same at the place of 
business of the consignee, but only at the 
carrier’s usual freight or delivery dei>ot, and 
is not even r(‘quired to notify the consignee. 
— Buddy v. Wabash, St. L. & P. Ry. Co., 20 
Mo. App. 200. 

App. 1889. The usual place for the de- 
livery of freight by a railroad is the freight 
house; but usage may have established an- 
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other place, where the carrier may deliver. — 
Pindell V. St. Louis & H. Ry. Co., 34 Mo. App. 
675. 

App. 1809. A carrier contracted to carry 
and deliver two car loads of clover seed. 
Held, that Its obligation as a carrier con- 
tinued until delivery or offer of delivery was 
had at the depot or warehouse at the place 
of destination, where such goods were custom- 
arily unloaded and delivered, and therefore 
the shipi)er was entitled to damages arising 
out of the carrier’s failure to deliver at the 
place of destination. — D. Klass Commission 
Co. V. Wabash R. Co., 80 Mo. App. 164. 

App. 1904. A carrier’s contract of car- 
riage is not completed by side tracking cars 
at its .yards, but its obligation continues until 
delivery at its depot or warehouse where 
goods are customarily unloaded and deliv- 
ered.— Loeb v. Wabash Ry. Co., 85 S.W. 118. 

^s»85. Notice to oontignee. 

See ante, ^84. 

Where goods are delivered on time by a 
railroad, the company is not compelled to noti- 
fy the consignee of their arrival at the de- 

IK)t. 

— Sup. 1874. Rankin v. Pacific R. R., 55 Mo. 

367; (1884) Gashwoiler v. Wabash, St. L. 

& P. Ry. Co., 83 Mo. 112, 53 Am. Rep. 

558; 

App. 1882. Eaton v. St. Louis, I. M. & S. 

Ry. Co., 12 Mo. App. 380; (1883) Berg- 

ner v. Chicago & A. R. Co., 13 Mo. App. 

490; (1897) Ilerf & Frerichs Chemical 

Co. V. Lackawanna Line, 70 Mo. App. 274. 

Sup. 1840. A carrier is bound to give no- 
tice of the arrival of the goods to the persons 
to whom they are directed, if known, and this 
notice must be given within a reasonable time. 
— Ei’skine v. The Thames, 6 Mo. 371. 

App. 1882. Notice of arrival of goods. 
See Udell v. Silver, 11 Mo. App, 589, memo- 
randum. 

App. 1882. The contract by which a rail- 
road obligates itself to deliver goods to the 
consignee requires it to deliver only to its 
depot at the terminal point, and it is the duty 
of the consignee to call there for the goods 
without notice from the railroad. — Eaton v. 
St. Louis, I. M. & S. Ry. Co., 12 Mo. App. 
386. 

App. 1889. Because plaintiffs had been 
in the habit of receiving freight shipped over 
defendant’s road on a certain side track, or 
had told defendant to so deliver all their 


freight, did not make a delivery on such track, 
without notice to plaintiffs, a delivery to them. 
—Pindell V. St. Louis & H. Ry. Co., 34 Mo. 
App. 675. 

App. 1800. The carrying of goods to 
their destination and notifying the consignee 
of their arrival is not tantamount to an ac- 
tual delivery ; but the carrier must place the 
goods in a reasonably safe place, regard be- 
ing had to their character, to await the action 
of the consignee in taking actual possession 
of them, in which case his liability ceases to 
be that of carrier, and becomes that of ware- 
houseman, or of an ordinary bailee for hire. 
— Pindell V. St. Louis & H. Ry. Co., 41 Mo. 
App. 84. 

App. 1894. Where goods arrive out of 
time, the carrier should notify the consignee 
of their arrival ; also, where it is the carrier’s 
custom to give notice, even when they arrive 
on time. — Frank v. Grand Tower & C. Ry. 
Co., 57 Mo. App. 181. 

App. 1897. A contract of shipment, made 
In this state between a resident coriH)ration 
and a railway coriwration having an office and 
doing business in the state, is governed by 
the laws of this state, requiring no notice to 
the consignee of the arrival of goods, where 
the shipment arrives on time. — Ilerf & Fre- 
richs Chemi(*al Co. v. Lackawanna Line, 70 
Mo. App. 274. 

Where a custom to give notice of the ar- 
rival of freight to consignees has been estab- 
lished at a locality in the state, such cus- 
tom, notwithstanding the general rule dispens- 
ing with 8U(‘h notice, reciuires the company 
to give the notice in order to relieve itself of 
negligence, in the event of loss of or damage 
to the freight while in its possession as ware- 
house keeper. — Id. 

Where a contract of shipment, made in 
this state between a resident coriwratlon and 
a railway company having an office and doing 
business in the state, does not in terms state 
that notice of arrival of the goods shall not 
bo given, a usage, uniformly observed by 
railways at the place of the delivery of the 
goods, requiring such notice to be given, is 
binding on the carrier, and a requirement in 
the contract that the consignee shall call for 
the goods on the day of their arrival does 
not dispense with an observance of the usage, 
but makes its observance the more necessary. 
—Id. 

App. 1900. On the issue whether a cor- 
poration had received notice from carrier of 
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the arrival of poods shipped to the corpora- 
tion, it was shown that it was the uniform 
custom that notice of the arrival of goods 
was delivered to a certain person, or, in his 
absence, to another, and that no other person 
was authorized to receive such notices. The 
two i>ersons who were in the habit of receiv- 
ing notices testified that they had not received 
notice of the arrival of goods, and that no 
such notice could be found among the papers 
of the corporation. Held to raise the prima 
facie presumption that the corporation had 
not received the notice. — Ilerf & Frerichs 
Chemical Co. v. Lackawanna Line, 85 Mo. 
App. 667. 

App. 1603. Where a contract of ship- 
ment is made in Missouri, l)ctween a resident 
coriK)ration of that state and a carrier hav- 
ing an otiice and doing business there, the 
contract being governed by the laws of Mis- 
souri, the carrier is not recpiired to notify the 
consignee of the arrival of the shipment, if it 
arrives at destination on time. — Ilerf & Fre- 
richs (^iKunical Co. v. lAackawanna Line, 73 
S.W. 34(5, 100 Mo. App. 164. 

Where the uniformly observed usage of 
the place to which goods are shijiped requires 
the carrier to notify the consignee of the ar- 
rival of the shipment, such usage will be 
Idnding on the carrier unl(‘ss its observance 
is disi>ensed with by an express stipulation to 
that effect in the contract of shipment. — Id. 

A local usage of a place to which goods are 
shii>]HHl, requiring the carrier to notify the 
consignee of the arrival of the shipment, is 
not dispensed with by a stii)ulation in the 
contract of shipment that the goods are to be 
called for on the day of their arrival.— Id. 

AVhere a contract was made for the ship- 
ment of goods to a place where the established 
usage was for the carrier to notify the con- 
signee of the arrival of the goods, a failure 
to give such notice would constitute a breach 
of the contract. — Id. 

App. 1906. In the absence of a custom 
at the place of destination for carriers to 
give notice to consignees of the arrival of 
goods, no notice is requirtMl. — Ross v. Chicago, 
R. I. & P. li. Co., 95 S.W. 977, 119 Mo. App. 
290. 

App. 1909. Where a contract of ship- 
ment required notice to be given to the con- 
signee of the arrival of the goods, a charge 
that defendant was not required to give such 
notice was i>roperly refused. — National Bank 
of Commerce of Kansas City v. Southern Ry. 
Co., 115 S.W. 517. 155 Mo.^App. 74. 


Where bills of lading required notice to 
the consignee of the arrival of the goods, mail- 
ing the notice to the place of delivery where 
the consignee was known not to be doing busi- 
ness, and where the notice would not be re- 
ceived, was insufficient. — Id. 

App. 1915. TJnd<‘r a bill of lading au- 
thorizing a carrier to deposit goods at Hag 
stations without notice, a delay of 50 minutes 
In the arrival of a freight train held not to 
entitle the consignee to notice. — Morrison 
Tent & Awning Co. v. Illinois Cent. R. Co., 
175 S.W. 220, 190 Mo. App. 67. 

^=:386. Duties of carrier in making de- 
livery. 

Sup. 18(52. The delivery by a carrier 
must be made or tendered in a proi)or time 
and manner, and at a proi)tT place, and prima 
facie to the consignee pc^rsonally. — Bartlett v. 
The Philadelphia, 32 Mo. 256. 

App. 1905. It is the duty of a common 
carrier, not only to safely carry property to 
its destination, but to take it to the place pro- 
vided at that point for delivery of similar 
property, and there place it in a ix)sition of 
accessibility. — Russell Crain Co. v. Wabash 
R. Co., 89 S.W. 908, 114 Mo. App. 488. 

A sale of goods in possesssion of a car- 
rier after arrival at destination but before 
delivery, did not relieve the carrier from the 
duty to the buyer, derived from the consignee, 
to place the goods in a i>ositlon of accessibility 
for delivery. — Id. 

App. 1909. A carrier of freight must de- 
liver it at the i)oint of destination by so plac- 
ing it that the shipper may be able to un- 
load it. — Yount V. Wabash R. Co., 319 S.W. 
1, 136 Mo. App. 697. 

App. 3911. A shipper has the right to 
designate to whom fiadght shall be delivered, 
and the carrier must observe .such dir(Ttion. 
— Ginnochio-.Iones Fruit Co. v. ^Ilssouri, K. 
& T. Ry. Co., 134 S.W. 1028, 153 Mo. App. 
598. 

App. 1914. Ordinarily, where a carrier 
delivers the proix^rty in good condition to the 
consignee, it is relieved from further liability. 
— Bilby V. Chicago, B. & O. R. Co., 171 S.W. 
39, 184 Mo. App. 644. 

App. 1916. Where a bill of lading to the 
order of the consignor was delivered by the 
bank to buyer that he might exercise his right 
of insi)ection, held that a mistake of the sta- 
tion agent in marking the bill of lading can- 
celed by delivery did not entitle the seller to 
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treat the hay as delivered, so as to render the 
carrier liable for wrongful cancellation. — St. 
Joseph Hay & Feed Co. v. Missouri Pac. Ry. 
Co., 185 S.W. 1162. 

App. 1928. Reiiuirement of hill of lad- 
ing that notice of arrival be sent after arrival 
at point of delivery cannot be varied by cus- 
tom. — Hoyland Flour Mills Co. v. Missouri 
Pac. R. Co., 5 S.W.(2d) 125, certiorari denied 
Erie R. Co. v. Hoyland Flour Mills Co., 48 
S. Ct. 453, 277 U. S. 586, 72 L. Ed. 1001. 

^=:»87. Dntiea of ooniisnee or owner as 
to delivery. 

App. 1888. In an action against an ex- 
press comi)any it appeared that plaintiff 
shipped a parcel by defendant’s line, but 
that, the goods not being delivered at their 
destination, the carrier at plaintiff’s Instance 
ordered them returned, and that, when re- 
turned, plaintiff exliibiled his receipt and 
gave all the identification that he was able 
to, but that defendant refused to deliver 
plaintiff the package; and defendant proved 
that in the conduct of its business there was 
a rule to the offw-t that when the consignee of 
a package was unknown he must be Identi- 
fiwl, and that tlio presentation of defendant’s 
rweipt was not sufficient, itc/d, that a con- 
tention that the court should have found for 
defendant, as the existence of the rule was 
not disputed, was untenable; plaintiff not 
being a consignee, nor a stranger, — Thomas 
V. Pacific Express Co., 30 Mo. App. 86. 

App. 1897. If no notice is given by the 
carrier of the arrival of the goods at any 
time, and by reason of the failure to give such 
notice the owner and consignee believe the 
goods to be lost and ask the carrier to trace 
and locate the goods, which the carrier re- 
fuses to do, such request and failure should 
be treated as equivalent to demand for the 
goods and refusal to dcdlver, and the carrier 
must make good the loss, in case the goods 
become worthless while in the carrier’s pos- 
session. — Herf & Frerichs Chemical Co. v. 
I^ackawanna Line, 70 Mo. App. 274. 

App. 1011. A consignor of fruit to his 
order is bound to have some one at destina- 
tion to receive it. — Ginnochio-Jones Fruit Co. 

V. Missouri, K. & T. Ry. Co., 134 S.W. 1028, 
153 Mo. App. 598. 

^s»88. Acts constituting delivery* 

Sup. 1862. Goods were shipped to a cer- 
tain landing, but no consignee was named, 
and no bill of lading issued. When the boat 
arrived, the goods were put on the bank by 


the clerk of the boat, who requested a ware- 
houseman to place them in a shed, which he 
refused to do. EcH, that there was not such 
a delivery as released the carrier from liabil- 
ity to consignees who did not receive the 
goods. — Rartlett v. The Philadelphia, 32 Mo. 
256. 

App. 1905. A carrier received goods con- 
signed to the shipper. The bill of lading and 
waybill reqnlml the carrier, on the goods 
reaching their destination, to notify a third 
person and allow inspection. The car con- 
taining the goods was placed on the switc*h 
track at the third person’s warehouse. The 
carrier retained control of the car, and the 
third person, without the knowledge of the 
agent, removed some of the goods, which were 
subsequently returned. Heldf not to show a 
delivery to the third person sufficient to 
charge the carrier with a conversion. — Con- 
rad Schopp Fruit (’lo. v. Missouri Pac. R. Co., 
91 S.W. 402, 115 Mo. App. 352. 

App. 1918. When a carrier delivered 
goods to the consignee, the title having passed, 
its liability as common carrier terminated, 
and wh(‘n it then delivered the goods to an- 
other at the consignee’s request it was acting 
as the latt(‘r’s agent. — Hayes v. Wells Fargo 
& Co. Express, 206 S.W. 229. 

App. 1921. Allowing without permission 
Inspection of corn shlpi)e(l under a bill of 
lading providing, ‘Tnsi)octlon of property cov- 
ered by this bill of lading will not be permit- 
ted unless provided by law or unless i)ermis- 
sion is indorsed on this original bill of lading 
or given in writing by the shipper,” did not 
amount to a delivery, and therefore a con- 
version by the carrier, under Carmack Amend- 
ment to the Interstate Commerce Act. — 
Bernle Mill & Gin Co. v. St. Louis South- 
western Ry. Co., 228 S.W. 847. 

App. 1926. Delivery by carrier may be 
cither actual or symbolical, depending on 
character of property and facts in i)artlcular 
case. — Carr v. St. Louls-San Francisco Ry. 
Co., 284 S.W. 184. 

^^89. Failure or refnial of ooneiKuee 
to receive goods. 

Sup. 1859. If a consignee refuse to re- 
celve the goods consigned to him, it is tbe 
duty of the carrier to take such stops in rela- 
tion to the goods as will advance the owner’s 
interest and purposes consistently with a rea- 
sonable security to himself for his freight 
and charges. What he ought to do in a given 
case will depend upon circumstances. If, act- 
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ing as agent for the owners, he pursues such 
course as men of ordinary prudence would 
follow, he will be protected by the law, what- 
ever may be the result. — ^The Keystone v. 
Moles, 28 Mo. 243, 75 Am. Dec. 123. 

App. 18S3. Duty of carrier. See Lesln- 
sky V. (Ireat Western Dispatch, 13 Mo. App. 
570, memorandum. 

App. 1911. Where plaintllT made certain 
shipments of fruit, with a memorandum to 
notify one K., and the fruit arrived and K. 
was notified, but refused to take the fruit, 
and defendant served written notice that, un- 
less the fruit was removed within a time 
fixed, the same would be sold as perishable 
frei^hl, and it was so sold, the railroad com- 
pany was not liable for a conversion ; Comp. 
Laws Okl. IIKKI, § 455, authorizing a sale of 
perishable freight where a consignee has been 
notified of its arrival and refuses and neglects 
to receive th(» same. — Cinnochlo- Jones Fruit 
Co. V. Missouri K. & T. Ry. Co., 134 S.W. 1028, 
153 Mo. App. 59S. 

App. 1920. A carrier which is not neg- 
ligent has the right to sell and dispose of a 
shipment of damaged perishable goods to the 
best advantage, where the consignee refuses 
to n'ceive it, in which case consignor can 
only recover the amount for which the ship- 
ment sold.— Yernon v. American Ry. Express 
Co., 222 S.W. 913. 

Delivery of goods shipped C. O. D. 

App. 1882. An action against a carrier 
for its failun^ to collect for goods shipped 
C. O. D. is one upon a special contract, and 
not upon the carrier’s common-law obligation 
as such ; for, in the absence of such a con- 
tract, it is under no common-law duty to act 
as collcH'ting agent for the shipper. — McNichol 
V. Pacific Express Co., 12 Mo. App. 401. 

App. 1898. Plaintitf shipped certain 
goods, with draft attached to bill of lading, 
and, on notification by the consignee that the 
goods had arrived in a damaged condition, 
telegraphed him to use them, and later tele- 
graphed him to get railroad iusi)ection of the 
goods and receipt for them in damaged con- 
dition. Ilcld, that the telegrams showed con- 
sent of the shipix*r to the delivery of the goods 
by the railroad company without having re- 
ceived bill of lading. — Schwarzchild & Sulz- 
berger Co. V. Savannah, F. & W. Ry. Co., 76 
Mo. App. G23. 

App. 1903. While a carrier may be liable 
for a delivery without collating a draft at- 


tached to the bill of lading, and also for non- 
delivery to the consignee, by reason of loss of 
property and the like, yet his liability arises 
from different sources, and, while the meas- 
ure of damages in some cases might be the 
same in both instances, it would frequently 
not be. — Fowler v. Chicago, R. I. & P. Ry. Co., 
71 S.W. 1077, 98 Mo. App. 210. 

App. 1915. A shipment of liquor by an 
express coinimny “C. O. D.” means that the 
purchase price of the liquor shall l)e collected 
by the company from the consignee upon de- 
livery. — Daiicigcr v. American Express Co., 
179 S.W. 797, 192 Mo. App. 172. 

An express company is not required by 
its common-law duty to receive, transport, 
and deliver packages 0. O. D., as the duty of 
making such delivery arises solely by private 
contract. — Id. 

Exi)ress company compelled to receive C. 
O. D. shipments of liquor which by subsequent 
law could not be made without license tax, 
penalties, etc., held thereby excused from 
delivery C. O. D. — Id. 

An express company under mandatory 
injunction to make C. O. D. deliveries of liq- 
uor which were subsequently declared unlaw- 
ful without license tax, etc., was not bound 
to trust to the preliminary order or to the 
shipper’s bond or solvency to indemnify it. 
from loss by reason of delivery in violation 
of the law. — Id. 

A shipper of intoxicating liquors, C. O. 
D. by an express company compidled to make 
such delivery under temi)orary injunction 
from a United Stales Circuit Court acquired 
no vested rights under the order, as the right 
to have the express company collect was a 
right arising solely through private contract. 
—Id. 

App. 1917. A third person, who at re- 
quest of buyer of goods shipped by express C. 
O. D. makes the payment and receives the 
goods, acquires an interest therein superior 
to unknown agreement between buyer and 
seller that payment was for old debt. — Frank 
Adam Co. v. Orpheum Theater Co., 193 S.W. 
908, 195 Mo. App. 413. 

App. 1920. Where goods were shipped 
C. O. ]>., requiring carrier to collect spofdfied 
amount for delivery to consignee, the carrier 
was not liable, though it delivered goods 
witJiout making the collection, where amount 
to be collected was thereafter paid by con- 
signee direct to consignor. — Rolla Produce Co. 
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V. American Railway Express Co., 22G S.W. 
582, 205 Mo. App. 646. 

Consignee, who receives C. O. D. shli>- 
ment without payment of speolfled amount to 
carrier. Is required to either return the goods 
or pay therefor. — Id. 

^91. Liability for failure or refusal 
to deliver. 

Sup. 1S87. riaintlff’s as.«Jignors shipped 
by a common carrier certain goods ad- 
dressed to another person, but took a bill of 
lading which showed that the goods were con- 
signtHl to the order of the consignors. On the 
arrival of the goods, another common carrier, 
in the usual course of business, and at the ad- 
dres.see*s request, obtained and delivered them 
to him without notice that he was not the real 
owner. Jlcid, that there had been no conver- 
sion by the s(M*ond currier. — Nanson v. .Jacob, 
6 S.W. 246, 9.3 Mo. 331, 3 Am. St. Rep. 531. 

App. 1879. Where goods transpoi-ted by 
a common carrier are found on arrival at 
their destination to be in very bad condition, 
It is unreasonable for the carrier to refuse 
to deliver them to the consignee unless he 
execute a receipt showing that the goods were 
received in gocsl condition. — IjO(*fiier v. Keo- 
kuk Northern Line Packet Co., 7 Mo. App. 185. 

App. 1902L In an action by a consignor 
against a railroad company for conversion by 
failing to deliver a shipment of merchandise 
to the consignee, the evidence showed that the 
consignor's agent sold the goods to the con- 
signee; that the goods were delivered to de- 
fendant for shipment under a bill of lading 
binding defendant to transport and deliver 
them to the consignee; that the consignee 
paid $10 on account, and refused to pay the 
balance, for which a suit was pending; that 
the consignee had not complained to the con- 
signor about the company’s delivery of the 
goods to a third person. Held, that the evi- 
dence failed to establish a conversion. — Col- 
lins V. Illinois Cent. R. Co., 67 If^.W. 943, 94 
Mo. App. 130. 

App. 1902. Where a bill of lading re- 
quired the consignee to unload the shipment 
from the company’s cars within 48 hours, or 
pay a demurrage charge, but the right of the 
company to remove the cars and warehouse 
the shipment was not complete until 72 hours 
had expired, and the company removed a car 
not fully unloaded aftt^r the 48 hours had ex- 
pired, but wdthln the 72-hour i)eriod, it \vas 
guilty of conversion, — Darlington v. Missouri 
Pac. Ry. Co., 72 S.W. 122, 99 Mo. App. 1. 


Aip. 3901. That a railway company’s 
act in appropriating to its own use coal Ik»- 
longlng to a consignee was through an honest 
mistake, does not affect the consignee’s right 
to redress for the conversion. — Frazier v. 
Atchison, T. & S. F. R. Co., 78 S.W. 679, 101 
Mo. App. 355. 

App. 1909. A carrier, who has issued a 
bill of lading in favor of the buyer of goods, 
acts at its peril when, as carrier or as ware- 
houseman. it diverts the goods, and it must 
ascertain the facts, and its justlflcatlon in di- 
verting the goods turns, not on its knowledge 
of the facts, but on the facts themselves. — 
F. H. Smith Co. v. Louisville & N. R. Co., 122 
S.W. 342, 145 Mo. App. 394. 

App. 1913. Where a carrier transport- 
ing goods under a contract stipulating that if 
a delivery could not be made the carrier 
should return the goods to the shipper at his 
cost was unable to deliver, and tendered the 
goods back to the shipper on condition that 
he would release it from liability on account 
of the nond(‘livery to the consignees, the ten- 
der was ineffectual. — Dunciger Bros. v. Amer- 
ican Express Co., 158 S.W. 466, 172 Mo. App. 
391. 

App. 1915. Express company refusing to 
deliver shipments of intoxicating liquors to 
consignees in another stat(» b(*cause of laws 
of such state held bound to return packages 
to shipper and for failure to do so liable for 
conversion. — Danciger v. American Express 
Co„ 179 8.W. 806, 192 Mo. App. 100. 

App. 1916. Where fruit consigned to 
.shipi>er, another to be notilied, is rejected by 
the latter, the carri(*r is liable in conversion 
if it sells the fruit without notifying the con- 
signor, if practicable; notice to the “notify 
part.v” not being suilicient under Rev. St. 
1909, § 3113. — F. W. Brockman C’ommission 
Co. V. Missouri Pac. R. Co., 188 S.W. 920, 195 
Mo. App. 607. 

App. 1925. Consignee’s receipt of car of 
apples other than car wrongfully diverted 
by carrier held not defense. — Michaol-Swan- 
son-Brady Produce Co. v. Oregon Short Line 
R. Co., 271 S.W. 854, 219 Mo. App. 419. 

Liability ai to goodi leised under 
legal proceii. 

Live stock, see post, ^215. 

Sup. 1895. The garnishment of goods in 
the possession of a common carrier will ex- 
cuse its failure to deliver them according to 
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contraot. — ^Landa v. Mlasoiirl, K. & T. R. Co., 
31 S.W. OOD, 129 Mo. 663, 50 Am. St. Rep. 459. 

Sup. 1919. Where coiiRlpmee of goofla ar- 
rlvlnf? at defendant’s station at C. on August 
21st and 22d did not live at C., the reasonable 
time allowed for their removal before liabil- 
ity as carrier ceased had not elapsed when 
they w(‘re seized by a federal officer on 
August 22d and 23d. — (App. 1915) Danciger v. 
Atchison, T. & S. F. Uy. Co., 179 S.W. 800, 
judgment reversed 212 S.W. 5. 

A carrier is excused from liability for 
failure to deliver goods which are taken from 
its possession by process of law, without fraud 
or collusion on its part, by an officer acting 
under apparently valid authority, and where 
it gives notice thereof to the consignor. — Id. 

Carrier’s required notice to consignor 
that goods had b(‘en taken from its posses- 
sion under process of law held satisfied by 
notic(' vivf*n shortly after they were taken, 
when, under the circumstances, no notice 
could iK)ssibly have enabled the consignor to 
l)rotect his Interests. — Id. 

A^'here officer of United States Indian 
Service had authority to take Intoxicating liq- 
uors fr(»in the possession of defendant carrier 
while awaiting delivery, defendant w’ould not 
be liable, even though the officer had no au- 
thority to thereafter destr(^y them. — Id. 

Where Indian officer had apparent au- 
thority to take liquor from carrier’s jiosses- 
sion as about to be introduced into the Indian 
Territory, the carrier, as against the con- 
signor, was not bound to con.strue the law, nor 
foresee a subsequent ruling that the officer 
could not act outside the territory. — Id. 

Ag(‘nt of carrier held not required to re- 
sist Indian officer’s taking of liquors on sus- 
picion that they were about to be introduced 
into Indian Territory. — Id. 

App. 1889. Where, in an action against 
a carrier for failure to deliver goods intrust- 
ed to it for transix>rlation. it apr>eared that 
the goods had been seized by a city marshal, 
acting us deputy sheriff of a county, pursuant 
to a request from a sheriff of another counity 
having a writ of attachment for the goods, 
evidence of a subsequent levy under the writ 
of attachment was inadmissible, for such sub- 
seipumt levy could not change the carrier’s 
liability to the shipper. — Nickey v. St. Louis, 
I. M. & S. Ry. Co., 35 Mo. App. 79. 

App. 1909. Gen. St. Kan. 1901, § 5278, 
i roviding that an order of attachment binds 


the proi>erty attached from time of service, 
and the gfirnishee shall be liable from the 
time he is serveil for property in his hands, 
and section 5282, providing that a garnishee 
shall be servetl personally with summons and 
making him liable from the time served, plac- 
es defendant’s property in custodia legis from 
tlie time of service of notice on the garnishee, 
so that a railroad ceased to hold defendant’s 
property as a carrier after service of notice 
upon it, but held it as the court’s custodian, 
and was not liable as for conversion for non- 
delivery to the consignor on his exercising his 
right of stoppage in transitu. — I^tts-Spencer 
Gro<;er Co. v. Missouri Pac. Ry. Co., 122 S.W, 
10, 138 Mo. App. 352. 

App. 1914. In a suit against a carrier 
for loss of liquors unlawfully seized and de- 
stroyed by federal officers, it w’as no defense 
that the carrier acted in gO(Kl faith in sur- 
rendering the liquors, or that they may have 
been seiz(Hl by force. — Fehrenbach Wine & 
Lhiuor (’o. V. Atchison, T. & S. F. Ry. Co., 
167 S.W. 631, 182 Mo. App. 1. 

A carrier w’as liable as an insurer for 
loss of liquors illegally seizwl by federal offi- 
cers on the ground that it was intended to 
transport them into tlie Indian country. — Id. 

Where an officer, without proi)er legal 
prcK*(»ss, 8eiz(Hl and deist roy(»d liquors in pos- 
session of a carrier, the officer was a mere 
trespasser, and the carrier was liable for his 
act. — Id. 

^=993. Liability for misdelivery. 

Sup. 1859. The acceptance of goods 
from a common carrier, at a place short of 
their place of destination, or after the time 
appointwl for their delivery, will not free 
the carrier from the resi>onsibility for dam- 
ages incurrwl by a breach of his contract of 
alTreightment. — Atkisson v. The Castle Gar- 
den, 28 Mo. 124. 

Sup. 1887. A mere bailee, wdiether a 
common carrier or otherwise, is guilty of no 
conversion, thougli he rei^elve property from 
one not rightfully entitled to possession, and, 
acting as a mere conduit, deliver it in pursu- 
ance of the bailment, if this is done before no- 
tk*e of the rights of the real owner ; but, on 
the other hand, if he has such notice, his 
status is altogether altered, and he acts at 
his peril. — Nanson v. Jacob, 6 S.W. 246, 93 
Mo. 331, 3 Am. St. Rep. 531. 

App. 1876. Plaintiffs, who were mer- 
chants, recH'ived a letter mailed from S., and 
signed by Henry Ilund, ordering a quantity of 
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liquor. Plaintiffs did not know any Henry 
Ilund at S., but found there was a man by 
that name who kept a saloon tliere, whereup- 
on they shipped the liquor over the defend- 
ant’s railroad, addressed to Henry Hund, at 
S., at the same time sending by mail a copy 
of the bill of lading. At the time the order 
was mailed there was a stranger in S. calling 
himself Henry Hund, who had reached there 
and was fitting up a store. The Ilimry Hund 
who k^t the saloon refused to receive the 
consignment, saying he had not ordercKl it; 
hut the other Henry Iluud claimed the gootls 
and exhibited the bill of lading. Held, in an 
action by the shipi^er against the railroad, 
that plaintiffs could not recover of the rail- 
road for the goods, even though the one to 
whom they were delivered was an Imposter, 
since plaintiffs were guilty of negligence in 
not more imrticularly describing the piickage, 
the business, or the address of the consignee 
intended.— Bush v. St. Louis, K. C. & N. Ry. 
Co., 3 Mo. App. 62. 

App. 1S81. A consignee, by receiving the 
goods short of their destination, does not pre- 
clude himself from the recovery of damages 
Incurred by a breach of contrart by the car- 
rier before such receipt. — Leslnsky v. Great 
Western Dispatch, 10 Mo. App. 134. 

App. 1884. Effect of delivery. See Wat- 
son V, Hoosac Tunnel Line Co., 14 Mo. App. 
585, memorandum. 

App. 1009. Where a carrier did not noti- 
fy the consignee of the arrival of a shipment 
of grain, but on the order of the purchaser 
thereof removed the grain to another point, 
there was a conversion of the grain. — Nation- 
al Bank of Commerce of Kansas City v. 
Southern Ry. Co., 115 S.W. 517, 135 Mo. App. 
74. 

App. 1900. Carrier, who has issued bill 
of lading in favor of buyer of goods, acts at 
peril when, as carrier or as warehouseman, 
it diverts goods. — F. H. Smith Co. v. Louis- 
ville & N. R. Co., 122 S.W. 342. See Carriers, 
^91 in this Digest. 

App. 1909. Defendant carrier, having 
received of plaintiff for shipment goods be- 
longing to L., but on which plaintiff had a lien 
for a claim against L., under a bill of lading 
providing for their delivery to plaintiff, and 
having without authority delivered them to 
L., on his executing a bond of indemnity, was 
liable to plaintiff for the amount of its lien. — 
American Storage & Moving Co. v. Wabash 
R. Co., 123 S.W. 964, 146 Mo. App. 224. 

App. 1913. Where card notifying con- 
signee of arrival of shipment was delivered 


by consignee’s agent to a teamster, who gave 
it to a third person, who obtained the ship- 
ment uix)n the faith thereof, carrier held not 
liable for tlie wrong delivery. — May Deixirt- 
ment Stores Co. v. Louisville & N. R. Co., 160 
S.W. 527, 177 Mo. App. 693. 

App. 1916. Under shipment to be deliv- 
ered upon indorseniont and delivery of bill of 
lading and i>aynient of draft attached, if car- 
rier delivers goods without such payment, the 
shipi^er may abandon the shipment and hold 
the carrier for the price. — Dyer v. Atlantic 
Coast Line R. Co.. 186 S.W. 529. 

App. 1917. Where shipi)er by rail was 
ignorant that delivery hod been made without 
iwiyment of draft attached to bill of lading 
and proper production of bill, her directions 
to broker at destination by letter to make 
befit possible disposition of hay after party to 
whom it was sent rejected it did not rati- 
fy or waive act of wrongful delivery by rail- 
road. — Barton v. Louisville & N. R. Co., 196 S. 
W. 379. 

App. 1921. Where a shipper of potatoes 
to its own order attached a delivery order to 
a draft and notified the agtent at the point of 
delivery to deliver them to a namwl company 
on presentation of the delivery order, and re- 
leased the bill of lading to the agent at the 
shipping point in order that delivery might 
be made on presentation of the order, delivery 
of the i)otatoes without such order or any au- 
thority from the shipper was a violation of 
the carrier's duty. — .T. L. Price Brokerage Co. 
V. Chicago, R. I. & P. Ry. Co., 230 S.W. 374, 
207 Mo. App. 8. 

App. 3922. A shipper having the right to 
divert a car because of the consignee’s tele- 
gram refusing the car, the carrier, which had 
agreed with the shipper to divert it, cannot 
deny liability for not doing so because no 
proof of the shipper’s right to divert had been 
made to tlie carrier before it so agreed; it 
not having exacted any such proof, to which 
it was entitled if it had seen fit to require it 
*— Amber r. Payne, 239 S.W. 588. 

App. 1925. Owner of express receipt en- 
titled to recover for delivery to another mark- 
ed consignee on shipping tag. — Wall v. Ameri- 
can Ry. Express Co., 272 S.W. 76, 220 Mo. 
App. 989. 

Aotions for failure to delirer or 
misdellrery. 

(%)• Nature and form* 

Sup. 1834. Trover will not lie against a 
common carrier for not delivering gPods In- 
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trusted to him for transportation, where de- 
fendant could not deliver them at the time of 
demand, because lost or stolen. — Johnson v. 
Strader, 3 Mo. 359. 

Case or trover may be brought against a 
carrier for not delivering goods, but trover 
cannot be sustained without proof of conver- 
sion. — Id. 

Sup. 1914. Where a carrier returned a 

0. O. D. shipment and offered to deliver it to 
the shipper because of a statute preventing 
delivery without paying a heavy occupation 
tax, liability, if any, held to be for breach of 
the contract, and not for conversion. — Rosen- 
berger v. Pacific Express Co., 167 S.W. 429, 
258 Mo. 97, judgment reversed (1916) 36 S. Ct. 
510, 241 U. S. 48, 60 L. Ed. 880 ; Same v. Wells 
Fargo & Co., 167 S.W. 433, 258 Mo. 112. 

App. 1916. Party suing carriej- for fail- 
ure to deliver shipment, held entitled to sue 
either in tort or for breach of the contract of 
transportation. — J. A. Lamy Mfg. Co. v. Mis- 
souri Pac. Ry. Co., 182 S.W. 131. 

(1). Conditions precedent. 

Sup. 1840. A previous demand is not 
neces.sjiry to support an action against a com- 
mon carrier for the nondelivery of goods ac- 
cording to the consignment. — Erskine v. The 
Thames, 6 Mo. 371. 

App. 18S6. Rev. St. § 1018, provides that 
it shall not be available as an objection that 
no demand was made for the subject-matter 
of the suit prior to Its institution, unless it is 
expressly set up in the answer as a defense, 
accompanied by a tender of the amount due. 
Held not applicable to an action of replevin 
against a carrier to recover a shipment of 
goods, where there was a reasonable doubt as 
to whether plaintiffs were entitled to have 
the goods delivered to them ; the carrier hav- 
ing* the right to re<iulre proof of i)laintiffs’ 
rights. — Cole v. Waba.sh, St. L. & P. Ry. Co., 
21 Mo. App. 443. 

App. 1901. Where a carrier of a car load 
of corn was to stop at a certain town between 
the point of shipment and that of destination 
for the purpose of shelling the corn, but failed 
to do so, and carried the corn through to the 
destination, it was the duty of the shipper to 
have received his corn, and then to have sued 
the carrier for failure to shell. lie could not 
sue the carrier for conversion after delivery 
of the corn to a connecting carrier at the des- 
tination agreed on. — Redmon v. Chicago, R. 

1. & P. R. Co., 90 Mo. App. 68. 


^=904(114)* Jnrludlctlon and T^enne. 

See explanation^ page Hi, 

$s»04 (2). Parties and pleading. 

Sup. 1834. In an action by a carrier for 
the recovery of freight for the transi)ortation 
of goods, defendant cannot recover, by way of 
set-off as for goods sold and delivered, the 
value of goods not delivered, because the ac- 
tion of indebitatus assumpsit therefor would 
not lie. — Johnson v. Strader, 3 Mo. 359. 

App. 1877. In an action against a car- 
rier by the consignor of goods, the fact that 
he had, before shipment, sold the goods to 
the consignee and discounted the draft drawn 
against the consignee, would bar a recovery 
by the consignor for failiu*e to deliver. — 
Wheeler v. St. Louis & S. E. Ry. Co., 3 Mo. 
App. 358. 

App. 1903. Where a i)etition alleged that 
plaintiffs delivered a car of corn to defendant 
for shipment to a particular destination, there 
to be delivered to plaintiff’s order, and that, 
in disregard of such agreement, defendant 
failed to deliver to plaintiffs, or to any one for 
them, but w’rongfully delivered the same to 
S., and the proofs showed that plaintiff had 
sold the corn to S., and intended it to be de- 
livered to him on payment of a draft attachwl 
to the bill of lading, plaintiff was not entitled 
to recover on the ground that the carrier 
wrongfully delivered the corn without collect- 
ing the draft. — Fowler v. Chicago, R. I. & P. 
Ry. Co., 71 S.W. 1077, 98 Mo. App. 210. 

App. 1904. In an action by a consignee 
for the conversion of coal by a railway com- 
I>any, it cannot, under a general denial, re- 
coup the price of the coal paid by it to the 
consignee, or raise the question of subrogation 
to the rights of the consignor, or claim an al- 
lowance for freight. — Frazier v. Atchison, T. 
& S. F. R. Co., 78 S.W. 679, 104 Mo. App. 355. 

App. 1907. The petition alleged demand 
and refusal to deliver goods shipped by a 
carrier, which allegations the answer denied, 
and set up as new matter the fact that they 
had been destroyed by an unprecedented flood, 
without defendant’s fault, and the reply put 
in issue the new matter, and further set up 
fthat, if the consignment was destroyed, it was 
through defendant’s negligtence. There was 
no evidence that the consignment was de- 
stroyed. ITcld, that the failure of plaintiff to 
prove demand and failure to deliver precluded 
his right to recover.— -Thaxter v. Missouri 
Pac. Ry. Co., 100 S.W. 1102, 123 Mo. App. 636. 

App. 1910. A i>etition alleging that de- 
fendant carrier issued a bill of lading to plain- 
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tilTs agents, agreeing to carry for hire and to 
deliver the goods to the consignees, and that 
they violated their agreement by failing to 
deliver them to the consignees or to plaintiff, 
Is founded on contract, rather than on breach 
of the common-law duty of the carrier. — 
Central America S. S. Co. v. Mobile A O. R. 
Co., 128 S.W. 822, 144 Mo. App. 43. 

App. 1928. Carrier cannot urge shipper’s 
waiver of notice of arrival unless waiver 
is pleaded. — Iloyland Flour Mills Co. v. Mis- 
souri Pac. R. Co., 5 S.W.(2d) 125, certiorari 
denied Erie R. Co. v. Hoyland Flour Mills 
Co., 48 S. Ct. 433, 277 U. S. 686, 72 L. Ed. 
1001 . 

(3). BTidence. 

Sup. 1903. Grain was delivered to a car- 
rier for shipment to a destination beyond its 
own line under a through bill of lading. A 
sight draft with the bill of lading attached 
was forwarded througli certain banks for col- 
lection from the consignee, who refused to ac- 
cept the same because of the nonarrival of 
the grain. The draft was protested and re- 
turned to the shippers, and thereafter the con- 
necting carrier delivered the grain to the con- 
signee on a bond without presentation of the 
bill of lading, but without payment of the 
draft. Held, that evidence that after the con- 
version plaintiff was notified from time to 
time, and knew that the grain was in a cer- 
tain place at his final disposal, was immate- 
rial. — Marshall & Michel Grain Co. v. Kansas 
City, Ft. S. & M. R, Co., 75 S.W. 638, 176 Mo. 
4sd, 98 Am. St. Rep. 508. 

Where grain shipped is converted by a 
carrier in delivering it to the consignee with- 
out presentation of the bill of lading, and 
thereafter is redelivered to the carrier and by 
it stored in a warehouse, evidence, in an ac- 
tion for conversion, that it was customary for 
■the currier to store grain in a warehouse 
while awaiting demand of the bill of lading is 
immaterial ; for, after the grain was convert- 
ed, nothing that was thereafter done could 
have the effwt of releasing the carrier from 
its liability for the conversion. — Id. 

App. 1S77. Where goods are delivered to 
a common carric'r, who contracts to deliver 
them to the consignee, the burden of showing 
such delivery is ujion him. — Wheeler v. St. 
Louis & S. E. Ry. Co., 3 Mo. App. 358. 

App. 1878. In an .action against an ex- 
press company for failure to deliver goods ac- 
cording to a contract l).v which it was to carry 
them to its agency most convenient to the 
destination of the goods, evidence held suffi- 
cient to authorize the inference that defend- 


ant had an agency at a point nearer than that 
at which it delivered the goods. — Schutter v. 
Adams Express Co., 6 Mo. App. 316. 

App. 1882. Where plaintiff shipped goods 
by defendant, the contract of shipment provid- 
ing that defendant should not be liable for 
any claim unless it should be presented in 
writing within 60 days from its date, and aft- 
er the shipment made a contract with defend- 
ant l)y which it was to act as collecting agent 
for plaintiff, it was not necessary for plain- 
tiff, in an action for a breach of the latter con- 
tract, to prove compliance with the CO-day 
provision of the former, although it was nec- 
essary for him to introduce such former con- 
tract in evidence to prove the date of deliv- 
ery and destination of the goods. — McNlchol 
V. Pacific Express Co., 12 Mo. App. 401. 

App. 1889. In an action against a car- 
rier for failure to deliver goods shipi>ed to 
plaintiff, the burden is on dtffendant to show 
delivery. — Pindell v. St. I.K)uis & H. Ry. Co., 
34 Mo. App. 675. 

App. 1904. In an action against a car- 
rier by a shipper, in the nature of trover, the 
petition alleging merely the delivery of the 
shipment to the carrier, and a failure to de- 
liver to the consignee, plaintiff had the task of 
proving no more, in order to make a prima 
facie case, than the delivery to the carrier, 
and failure to redeliver. — Grier v. St. Ixmis 
Merchants’ Bridge Terminal Ry. Co., 84 S.W. 
158, 108 Mo. App. 565. 

App. 1905. To show that a railroad com- 
pany, receiving goods for shipment for deliv- 
ery to the consignor, converted them by de- 
livering them to another, it is necessary to 
prove that the goods were actually or con- 
structively delivered to another. — Conrad 
Schopp Fruit Co, v. Missouri Pac. R. Co., 91 
S.W. 402, 115 Mo. App. 352. 

App. 1908. In an action against a car- 
rier for loss of goods, where the plaintiff 
proves delivery to the carrier and nondelivery 
to the consignee, the burden is then upon the 
carrier to justify nondelivery. — Hammett 
Katter v. Walwish R. Co., 106 S.W. 1106, 128 
Mo. App. 1 ; Id., 106 S.W. 1107, 128 Mo. App. 5. 

App. 1911. Evidence in an action by a 
consignee against a carrier for its failure to 
deliver goods held sufllcieiit to support a ver- 
dict against the carrier. — F. H. Smith Co. v. 
Louisville & N. R. Co., 137 S.W. 890, 157 Mo. 
App. 160. 

App. 1016. In an action against carrier 
charging delivery without indorsement of bill 
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of lading and payment of draft attached, evi- 
dence that the goods were delivered to a rail- 
road company, stranger to the bill of lading, 
and by It put on side track of drawee of draft, 
held to show delivery as charged. — Dyer v. At- 
lantic Coast Line R. Co., 186 S.W. 629. 

App. 1917. In action against railroads 
for conversion of carload of hay, evidence 
held to warrant finding that hay was deliv- 
ered to party required to be notified by bill of 
lading without requiring i>ayment of draft at- 
tached and production of bill. — Barton v. Lou- 
isville & N. R. Co., 196 S.W. 379. 

App. 1018. Evidence held to show that 
seller had ratified carrier’s delivery, of goods 
shipped to buyer, to a third i)erson by accept- 
ance from the latter of a large i>art of pur- 
chase price. — Hayes v. Wells Fargo & Co. Ex- 
press, 206 S.W. 229. 

App. 1021. In an action against a rail- 
road company for the alleg(Hl conversion of a 
car of lumber, evidence held insufficient to 
sustain a judgment for plaintiff not showing 
the value of the lumber ; the only testimony 
being as to its value if it was of certain grade, 
and it api)earing that the lumU^r was not of 
that grade. — Buschow Lumber Co. v. Hines, 
229 S.W. 451, 206 Mo. App. 681. 

App. 1025. Absence of competent evi- 
dence to show loss resulting from misdeliv- 
ery of express held to recpiire reversal, — Wall 
V. American By. Express Co., 272 S.W. 76, 220 
Mo. App. OSO. 

App. 1026. Evidence held to show com- 
pliance' with tariff provisions, even if chang- 
ing bill of lading is construed to be an ex- 
cbaiiged bill of lading.— Amber v. Davis, 282 
S.W. 450, 221 ^lo. App. 448. 

(4). Damnfren. 

Sup. 1850. In an action against a carrier 
for failure to transport goods from one point 
to another, pursuant to the terms of his con- 
tract, the measure of damages is the value of 
the goods at the place of destination, diniuct- 
ing freight and other expenses of transporta- 
tion.— Atkisson V. The Castle Garden, 28 Mo. 
124. 

App. 1884. Where a common carrier 
agreed to transport the goods of another, and 
in accordance with the agreement received the 
goods for transportation, the carrier is lia- 
ble for the reasonable value of the goods at 
the place of destination, if it fails to deliver 
them and was not hindered by the act of God 
or the public enemy, and It cannot escape its 


responsibility by showing that It employed 
means of transportation furnished to it by 
others. — Austin v. St. Louis & St. P. Packet 
Co., 15 Mo. App. 197. 

App. 1897. Rev. St. 1889, § 4430, permits 
the jury to allow interest in an action against 
a carrier for conversion of proix'rty; but 
the petition should ask for it, and, if interest 
is allowed, it should be calculated from the 
date of the conversion or wrongful delivery of 
the goods, and not from the date it was re- 
ceived for shipment. — Horner v. Missouri Pac. 
Ry. Co., 70 Mo. App. 285. 

App. 1903. W'here a railroad company 
converted coal consigned to plaintiffs, under a 
contract by which plaintiffs were entitled to a 
certain part of the output of the mine, the 
measure of plaintiffs’ damage was the value 
of the coal at destination, and not its value 
at the mine. — Blackmer v. Cleveland, C., C. & 
St. L. By. Co., 73 S.W. 913, 101 Mo. App. 557. 

App. 1906. Where a carrier failed to de- 
liver freight which had been damaged while 
in its imssession by an act of God, the dam- 
ages were the value of the freight in its dam- 
aged condition. — Starr-IIardnett & Edmiston 
Co. V. Missouri, K. & T. By. Co., 97 S.W. 959, 
122 Mo. App. 26. 

App. 1911. The measure of damages in 
an action by consignee for failure of a car- 
rier to deliver goods for which the consignee 
held bills of lading, after a settlement with a 
wnsignor, is the value of the goods at the 
l)lace of consignment less the freight, with 
interest on the net amount. — F. II. Smith Co. 
v. rx)uisville & N. B. Co., 137 S.W. 890, 157 
Mo. App. 160. 

App. 1915. The measure of damages for 
conversion of shipment by carrier is the 
goods’ value at destination, less cost of trans- 
p )rtation, with interest under the statute, in 
the jury’s dis<*retion. — Pc'ople’s State Savings 
Bank v. Missouri, K. & T. By. Co., 178 S.W. 
292, 192 Mo. App. 614. 

App. 1920. Where goods were shipped 
under C. O. I), contract, the carrier’s obliga- 
tion arises from contract, and if it can be 
sued in conversion for delivery without mak- 
ing re(iulred collection, the amount of recov- 
ery will be the contract amount, and not the 
value of the property. — Holla Produce Co. v. 
Ameriiiin Railway Express Co., 226 S.W. 582, 
205 Mo. App. 640. 

App. 1920. Where shipper notified rail- 
road he had sold eggs at named pric'e per 
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dozen, lie was not confined to recovery of 
reasonable market value thereof. — Amber v. 
Davis, 282 S.W. 459, 221 Mo. App. 448. 

^=:»04 (B). Trial and Jndirment. 

App. 187G. In an action by the shipper 
of goods against the carrier for misdelivery, 
the question of the carrier’s diligence is one 
for the jury. — ^Bush v. St. Louis, K. C. & N. 
By. Co., 3 Mo. App. 62. 

App. 1879. In an action against a com- 
mon carrier for breach of a contract to de- 
liver goods, an Instruction that the measure 
of damages was the value of the property 
carried, with interest, was not erroneous, 
where the evidence showed that the goods 
W’ere in very bad condition and the defendant 
had refused to deliver them, unless idaintitTs 
executed a receipt showing that the goods had 
been received by him in good c<mdition. — Txief- 
fler V. Keokuk Northern Line racket Co., 7 
Mo. App. 185. 

Where, in an action against a carrier for 
breach of contract to deliver goods, it appears 
that no part of the goods have lieen delivered, 
plaintiff is entitled to judgment for the full 
value of the goods, though ho did not bring his 
action as one for conversion. — Id. 

In an action against a common carrier for 
breach of a contract to deliver goods, the fact 
that the plaintiff alleges that a demand for 
the goods was made on a certain date, byt does 
not allege that the goods were wholly lost, 
does not confine him to the reewery of a judg- 
ment for damages for nondelivery at the par- 
ticular time alleged, or preclude him from 
recovering for the full value of the goods on a 
showing that a portion of the gocnls had ar- 
rived at their destination and that defend- 
ant had refused to deliver them unless plain- 
tiff executed a release showing that the goods 
had arrived in good condition. — Id. 

App. 1883. Beasonable diligence as quc'S- 
tion for court or jury. See Ix^sinsky v. Great 
Western Disiwitch, 13 Mo. App. 576, mem- 
orandum. 

App. 1897. In an action against a rail- 
way company doing business in this state for 
failure to carry and deliver goods consigned to 
a firm in another state, in which the custom 
was to deliver notice of the arrival of goods 
“by a messenger,’* it w’as error to instruct 
the jury to find for the plaintiff, if defendant 
failed to deliver notice as reiiuired by the cus- 
tom; there being evidence that a notice, 
though not as required by custom, was given. 


6ND~-80 

— nerf & Frerichs Chemical Co. v. Lacka- 
wanna Line, 70 Mo. App. 274. 

App. 1809. In an action against a car- 
rier for the nondelivery of goods, the answer 
set up a siK*cial contract relieving defendant 
from liability as a carrier upon transportation 
on time of the goods, and making it in that 
event the duty of plaintiff to remove the 
goods from the station at the iwint of des- 
tination within a specified time, in default of 
which defendant should be entitled to store 
them at plaintiff’s risk, and averred compli- 
ance therewith. The reiily admitted the spe- 
cial contract, but did not admit the arrival 
of the goods on time, and alleged the refusal 
of defendant to| deliver the goods uiR)n de- 
mand therefor and tender of charges, the fail- 
ure of defendant to give the custnmary no- 
tice of the arrival of the goods, and tht‘ fail- 
ure of defendant, upon retpiest made to it, to 
trace and locate the goods in a reasonable 
time. It was uncontradict(‘d that the con- 
tract of carriage was p(‘rforim*d in due time, 
and there was no sul)stantial evidence that 
dt‘femlant failed to give reasonable notice of 
the arrival of the goods. Z/c/d, that umhT 
such a state of facts defendant could he held 
liable only as a warehouseman upon proof 
of gross negligence, and that, as the i>roof 
failed to show any act of gross neglig(*nce, a 
demurrer to the luitire (‘videncc' should have 
been sustained. — Ilerf & Frerichs (.’Inunical 
Co. v. Lackaw’anna Line, 78 Mo. App. 305. 

App. 1903. Where a carrier claimed that 
it had notitied a consignee by mail of the ar- 
rival of a shipiiKUit, hut the p(*rsons having 
charge of the consignee’s mail claimed that 
such notice was never received, and could not 
be found in the tiles in which thi'y were al- 
ways kept, it was a question for the jury 
whether the notice was a(*tually recei\ed by 
the consignee. — Ilerf ik Frerichs riieiiiical Co. 
V. Lackawanna lune, 73 S.W. 346, 100 Mo. App. 
164. 

Where there was conflicting evidence as 
to w'hen a carrier had given jiersonal notice to 
a consignee of the arrival of a shipment, it 
was a question for the jury if the notice was 
given in time, and their finding thereon is con- 
clusive. — Id. 

App. 1903. Defendant railroad company 
notified a coal company that thereafter none 
of its cars on the side track at the mines 
should be loaded with coal for any other cus- 
tomer than defendant. Prior to such notifica- 
tion defendant had permitted its cars to be 
loaded to be carried to any consignee, and the 
coal company was under contract with plain- 
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tiffs to furnish them constantly a certain por- 
tion of the output of the mines. The coal 
company did not assent to the notification, but 
loaded the cars set out, and notified defend- 
ant’s agent to bill the coal to plaintiffs. In- 
stead of doing so, the agent marked the bill 
of lading for defendant’s use, by whom it was 
appropriated. J/eid, that whether the coal 
was put on the cars for plaintiffs in such a 
manner as to constitute a delivery to them, so 
as to render defendant liable for converting 
plaintiffs' property, was for the jury. — Black- 
nier v. Cleveland, C., C. & St. L. Ky. Co., 73 
S.W. 913, 101 Mo. App. r»C7. 

App. 1909. Wlu'ther a buyer suing a car- 
rier for nondelivery of g(M>ds had advanced 
money to the seller on account of tlie goods is 
a question of fact for the court. — F. II. Smith 
Co. V. Louisville & N. II. (^o., 122 S.W. 342, 
145 Mo. App. 394. 

App. 1913. In action for wrong delivery 
of shipment, evidence' held to make a question 
for the jury as to whetlu'r notice' sent by car- 
rier anel produced by perse)n to whe)m delivery 
was made inclueled the' shipment in questieui. 
— May Department Stores Ce). v. Louis\ille & 
N. li. Co., 1(10 S.W. 527, 177 Mo. App. (193. 

App. 1910. In a shipper's action for a 
carrier's conversiem e>f ce'rtain bras.ses deliv- 
ereel to it for transi)e)rtalion, evidene'e held 
to make a priina faene' showing for idaintiff 
anel so make' the' question one* fe)r the jury. — 
(V)he*n V. St. Ixmis Merchants’ lirielge Ter- 
minal Ry. Co., 181 S.W. KKSO, lt)3 Me). App. 
()9. 

App. 191 S. In actie>n against railre)ad 
company, receivers, anel railway company 
which purchased pre)perty em re*organization, 
for ce)nversie)n of apple's, whe're plaintiff, al- 
leging railway company has pure-hase'd inter- 
est of receivers anel railre)ael company and has 
assumed all obligatie>ns, but offe're*el ne> evi- 
dene'e in support, a perem])tory instruction for 
defendant is justified. — (3e'mmons I’roduce (^). 
V. St. Louis-San Francisce) Ry. ('o., 204 S.W. 
590. 

App. 1922. Whether the amount of alu- 
minum scrap stated in a bill of lading to 
have been delivereel to a e-arrier was in fact 
delivered to it held for the jury. — Se)nken- 
Galamba Iron & Metal Co. v. Hine*s, 238 S.W. 
135. 

(E) DELAY IN TRANSPORTATION OR 
DELIVERY. 

Carriage of live stock, see post, <^213. 
Liability of connecting carriers, see post, 

176. 


Limitation of liability, see post, ®»147-108, 
180. 

Ix).ss of or injury to goods through delay or de- 
viation from route, see post, ^116. 

^=>95. Diligence required of carrier. 

App. 1SR3. Where a carrier has not the 
capacity to forward goods without delay, It is 
its duty to refiLse to receive them, or to notify 
the consignors and contract with a view to 
that fact. — Schwab v. Union Line, 13 Mo. App. 
159. 

App. 1922. When a shipment has been 
accepted for transiM)rtatioii, the carrier is in 
duty bound to forward the shii)ment with rea- 
sonable dispatch, and cannot unreasonably de- 
lay shipment in order to accept and carry oth- 
er business offered it. — Howell v. Hines, 230 
S.W. 88(>. 

€=>96. Time of transportation and de- 
livery in general. 

Sup. 1883. A carrier who receives the 
goods of a shipi>er without notice to the shij)- 
per of circumstances likely to occasion delay 
by reason of an unusual influx of business, or 
who fails to obtain the shipper’s assent to any 
d(‘Iay which may be occasioiu'd thereby, will 
be bound to transport the goods within a rea- 
sonable tiim*, notwithstanding the situation. 
— Dawson v. Chicago & A. R. Co., 79 Mo. 296. 

Sup. 1894. Where the complaint alleged 
tlmt goods w(*re deliven'd to defendant for 
transiH)rtalion to plaintiffs in May, 1892, evi- 
d(*nce that they wc'n* not delivered to plain- 
tiffs at th(' time of bringing the suit, in .Tan- 
uary, 1893, will sui>port a finding that the 
delay was unreasonal)le. — Davis v. Jackson- 
vilh' Southeast (*rn Line, 28 S.W. 965, 126 
Mo. 6J). 

App. 1883. A carrier is an insurer to 
the extent that the goods be delivered saf<'ly, 
but he (Uk's not insure their arrival according 
to any usual course of dealing; nor, in the 
absence of any s])i'cial contract as to the time, 
does he insure their arrival at any iiarticular 
day or hour. — Schwab v. Union Line, 13 Mo. 
App, 159. 

App. 1925. (Virrier required to transimrt 
interstate* shipment of perishable nursery 
stock within reasonable time to destination. 
— Mount Arbor Nurseries v. New York, C. 6c 
St. L. R. Co., 273 S.W. 410, 217 Mo. App. 
31. 

App. 1927. Common law implies con- 
tract to deliver freight at destination within 
reasonable time. — Frawdey v. Atchison, T. & S. 
F. R. Co., 299 S.W. 93, 220 Mo. App. 1189. 
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Uiage or oonrie of builaeti. 

See explanation^ page tit. 

^=997. Perisboblo goodi. 

See explanation, page Hi. 

^s>98. Liability of carrier for delay. 

App. 1924. Common carrier is not liable 
for delays caused by sudden unanticipated in- 
flux of business, and from other causes not 
within its control. — Fewel v. St. Louis & S. F. 
Ry. Co., 267 S.W. 960. 

^=»99. Excuses for delay by carrier. 

Sup. 1867. The amount of business or- 
dinarily done by a railroad company is the 
only proper measure of its obligation to fur- 
nish the means of transportation. If at any 
time there be a sudden and unexi)ected influx 
of business to the road, the duty of the com- 
imny will be sufficiently performed by shii>- 
ping the freight in the order of time in which 
it is offerwl; and its duty in their respect 
must be understood with reference to each 
particular station, not to the entire line of the 
road. The facilities of transportation, such 
as cars, etc., must he distributed among the 
various stations in proportion to the business 
ordinarily done at each station. — Rallentine v. 
North Missouri R. Co., 40 Mo. 491, 93 Am. Dec. 
31 .^. 

Sup. 1873. Where, by reason of unusual 
pressure of business, the rolling stock of a 
railroad is Inadequate for the transix)rtation 
of freight, the company may decline to receive 
it, without incurring any liability ; but, where 
the freight is received and shipi>ed, the rail- 
road must forward it without delay, or an- 
swer for damages caused thereby. — Faulkner 
V. South Pac. R. R., r»l Mo. 311. 

Sup. 187.5. The sudden and wrongful re- 
fusal of its employes to work will not excuse 
a railroad company for failure to transport 
freight in the usual time. — Read v. St. Louis, 
K. C. & N. R. Co., 60 Mo. 199. 

Sup. 1883. Where the facilities of a com- 
mon carrier are adeipiate to the business rea- 
sonably to be expe<*ted, a delay caused by an 
emergency arising from a sudden and unex- 
I)ected Influx of business cannot be regarded 
as a delay caused by the negligence of the 
carri(‘r. — Dawson v. Chicago & A. R. Co., 79 
Mo. 296. 

App. 1876. Where goods are delivered to 
the carrier, a bill of lading being taken by 
the consignor, having a draft on the consignee 
attached thereto, which is forwarded by the 
consignor to the consignee for acceptance and 


payment, the title to the goods is vested in 
the consignee from the moment of delivery, 
and the carrier is liable to the consignee as a 
carrier to forward the goods without delay, 
and it cannot excuse a default In this respect 
under pretext of directions from the consignor 
to hold the goods until further orders. — Ar- 
mentrout v. St. Louis, K. C. & N. Ry. Co., 1 
Mo. App. 158. 

App. 1882. A commission merchant who 
receives a bill of lading, and accepts a draft 
for gootls delivered to a carrier for shipment 
to him, has a right of action against the car- 
rier for damage to the goods, though caused 
by a delay in forwarding which was made by 
the order of the consignor. — Ober v. Indian- 
apolis & St. L. R. Co., 13 Mo. App. 81. 

App. 1885. Where, in an action for delay 
in the delivery of goods by a carrier, plaintiff 
contended that the goods were not delivered 
at the designated destination, and it apiJeared 
that defendant, after the arrival of the goods 
imposed an excessive charge of freight as a 
condition of delivery, the rule that it is the 
duty of a consignee to l>e ready to remove his 
goods on arrival at their destination without 
notice from the carrier is inapplicable. — 
I>oomis V. Wabash, St. L. & P. Ry. Co., 17 Mo. 
App. 340. 

App. 1897. Where a carrier agreed to 
furnish cars and transiwrt cattle at a parth*- 
ular date, it cannot defend an action for its 
nonpei forinance of the contract by showing 
that the train broke down, causing the failure 
of the train to arrive and transport the cattle 
at the time specified. If the carrier desired 
to exempt itself from liability for the conse- 
quences of such an occurrence, it should have 
so provided in the contract. — Gann v. Chicago 
Great Western Ry. Co., 72 Mo. App. 34. 

App. 1898. Where a carrier agrees to 
carry goods to their destination and deliver 
them within a prescril)ed time, he will bc' 
held to a strict performance of his contract, 
and no temporary obstruction, or even abso- 
lute imiK)ssibillty, will be a defense for failure 
to comply with his engagement. — Shelby v. 
Missouri Pac. Ry. Co., 77 Mo. App. 205. 

App. 1905. Where, at the time defend- 
ant accepted certain oats for shipment. It had 
knowledge that traffic was demoralized in its 
yards at the point of destination, but neglected 
to notify the shipper of such fact, defendant 
was bound to make delivery in the ordinary 
course of business, and was liable for damages 
sustained by delay. — ^Russell Grain Co. v. Wa- 
bash R. Co., 89 S.W. 908, 114 Mo. App. 488. 
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Whore a carrier rccoffiilzrd the transfer 
of title to goods in Its possession by the con- 
signee, without asking for the production and 
surrender of the bill of lading, and agreed to 
deliver, and did deliver, the property to the 
buyer after an unreasonable delay, it was no 
defense to the buyer’s right to recover for 
such delay that it could not require defendant 
to carry out its contract for failure to show an 
assignment of the bill of lading. — Id. 

App. 1909. Results attributed to a de- 
fcictive roadbed and equipment do not excuse 
nonperformance of a carrier’s duty to safely 
deliver a shipment at its destination within a 
reasonable time. — Thompson v. Quincy, O. & 
K. O. R. Co., 117 S.W. 1193, 136 Mo. App. 494. 

App. 1900. A statute providing that, 
when a carrier summoned as garnishee in an 
action has goods in its ix)ssession shipped by 
or consigned to defendant, it shall not be lia- 
ble for its failure to transport the goods until 
it is discharged, exonerates the carrier gar- 
nished in an action against the shipper or con- 
signee from liability for delay caused by the 
garnishment, but a carrier merely alleging 
that a third person was in possession of the 
goods at the time he was garnished and omit- 
ting to allege any fact showing that the pos- 
session of the third person was the possession 
of the carrier is not within the statute. — ^A. 
C. Jj. Haase & Sons Fish Co. v. Merchants’ 
Despatch Transp. Co., 122 S.W. 302, 143 Mo. 
App. 42. 

App. 1910. Carrier is not liable for de- 
lays caused by sudden increase of business 
that could not be anticipated by ordinary pru- 
dcmce. — Raker v. St. I.K)uis & S. F. R. Co., 129 
S.W. 436. See Carriers, <^44 in this Digest. 

App. 1910. A carrier had an arrange- 
ment with an elevator comimny by which it 
turned into the elevator for storing and dry- 
ing any grain that arrived in its yards. It 
was the rule of the railroad to turn into the 
elevator such cars in the order of their ar- 
rival in the yards. The elevator was not a 
IKirty to prescribing this rule, nor had it 
agreed to be bound by it. A shiiiper who de- 
livered corn to the carrier for delivery at the 
elevator for drying had no knowledge of this 
rule. The carrier was negligent in delaying 
the transportation of the corn, and in deliver- 
ing the same after arrival to the elevator, so 
that the com spoiled. Held, that the carrier 
was liable for the injuries sustained, because 
it was bound to deliver the corn in a reason- 
able time, and where the consignee called for 
the same' within a reasonable time, notifying 
the carrier that the corn was shipped to be 


dried, and reciuired immediate handling, the 
refusal to deliver because there were other 
carloads of grain that had precedence under 
its rule did not relieve it from liability. — W. 

R. Hall Grain Co. v. Louisville & N. R. Co., 
128 S.W. 42, 148 Mo. App. 308. 

A carrier delaying the delivery of freight 
may not excuse the delay on the ground that 
the bills of lading were not presented, where 
it did not decline to deliver because thereof. 
—Id. 

App. 1910. A carrier will not be excused 
from liability for the conseiiuences of an un- 
usual delay in transportation caused by an 
act of God, where the disability is existent 
and known to the carrier at the time the projv- 
erty is received for shipment, and the carrier 
fails to advise the shlpi)er of the exist ing con- 
ditions and to stipulate against their conse- 
quences. — Thero v. Missouri Pac. Ry. Co., 129 

S. W. 260, 144 Mo. App. 161. 

App. 1913. A railroad company is not 
liable for damages arising from delay in the 
shipment of goods, owing to the loss of a car 
on account of extraordinary weather condi- 
tions. — Unionvllle Produce Co. v. Chicago, B. 
& Q. R. Co., 133 S.W. 63, 168 Mo. App. 168. 

Where a carrier accepts goo<is, knowing 
that a cong(‘Sted condition of traffic, due to 
weather conditions, will delay the transporta- 
tion, but fails to notify the shipper, It cannot 
set up such weather conditions as an excuse 
for its delay. — Id. 

App. 1924. In absence of a stipulation, a 
strike causing delay in transixirtation of 
goods is no defense to an action for damages 
from the delay. — Morrison v. St. Loiiis-San 
Francisco Ry. Co., 2G4 S.W. 449. 

App. 1925. Carrier liable for delay in 
transportation of goods because of employees’ 
strike. — Ruschow Lumlx?r Co. v. Union Pac. 

R. Co., 276 S.W. 409, 220 Mo. App. 743. 

App. 1927. Refusal of carrier’s servants 
to work, unaccompanied by violence or intimi- 
dation, does not excuse carrier from duty 
to transiKirt freight with reasonable dispatch. 
— Frawley v. Atchison, T. & S. F. R. Co., 299 

S. W. 93, 220 Mo. App. 1189. 

C=s>100. Demurrage, and liability of con- 
signee or owner for delay. 

^3:»100(1). Rlalit of carrier to charge de- 
ni arrnge, and iieraona liable. 

Sup. 1909. Word “capacity” in demur- 
rage act did not refer to estimated cari-ying 
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capacity of car, but to weight of load, so that 
consignee of lumber weighing leas than 60,- 
000 pounds in 60,000 ix>und capacity car, 
would be entitled to only 48 hours free time 
in which to unload. — E. R. Darlington I.rumher 
Co. V. Missouri Pac. Ry. Co., 116 S.W. 530. 
See Carriers, ^12(1) in this Digest 

App. 1897. Plaintiff shippefl a quantity 
of logs over defendant’s road from Platte City 
to Kansas City. Before the shipment plain- 
tiff had an agreement with defendant’s divi- 
sion freight agent that the freight charges 
should be 5 cents per 100. The bill of lading, 
as written up by defendant’s local agent at 
Platte City, contained a clause to the effect 
that defendant guarantied that the freight 
rate should not exceed five cents per 100 and 
$2 demurrage. Defendant claimed, in addi- 
tion to the freight rate of 5 cents per 100, 
a demurrage of $2 per car for delay in loading 
at Platte (’ity. The bill of lading containecl 
a further provision that “all car load freight 
shall be subject to a minimum charge for 
trackage and rental of $1 per car for each 
24 hours’ detention, or fractional part thereof, 
after the expiration of 48 hours from its ar- 
rival at destination. EcJd, that defendant 
was entitled to only an allowance for unrea- 
sonable delay within the contract limit of $2. 
— McGee v. Chicago, R. I. & P. Ry. Co., 71 Mo. 
App. 310. 

App. 1902. A railroad company, in view 
of the duties required by law to provide prop- 
er service to shippers, is entitled to demand a 
reasonable fee for car service, or storage 
charges on carload freight after allowing the 
consignee a reasonable time to unload it.-— 
Darlington v. Missouri Pac. Ry. Co., 72 S.W. 
122, 99 Mo. App. 1. 

A consignee of freight was not excused 
from noncompliance with his duty to unload 
it from the cars within the time stipulated 
in the bill of lading by reason of the extreme 
condition of the weather. — Id. 

App. 1925. Carrier cannot plead strike 
as reason for failure to carry out contract 
and diversion order, so as to charge demur- 
rage. — Buschow Lumber Co. v. Union Pac. 
R. Co., 276 S.W. 409, 220 Mo. App. 743. 

App. 1927. Demurrage charges are part 
of transportation charges (Rev. St. 1919, §§ 
10442, 10443, 10447). — St. Louis-San Fran- 
cisco Ry. Co. V. Morgan, 297 S.W. 717, 221 Mo. 
App. 43. 

^S 9 lOO (2). Notice of reiralationfl. 

App. 1883. Where a firm had a store in 
St. Louis and another in New York, and the 


New York partner shipped goods from that 
point to St. Louis in ignorance of a blockade 
on the railroad, there was no contributory 
negligence on the part of the firm, though 
the St. Louis house knew of the blockade. — 
Schwab V. Union Line, 13 Mo. App. 159. 

(3). Lien for demurrage. 

App. 1902. A railroad company may 
have a lien for demurrage charges, even 
without express stipulation therefor in the 
contract of shipment. — Darlington v. Mis- 
souri Pac. Ry. Co., 72 S.W. 122, 99 Mo. App. 1. 

Actions for delay* 

^=:>102« — Nature and form* 

App. 1885. It is not the duty of a con- 
signee of goods to pay an overcharge in 
freight under protest and then sue to recover 
the excess, but he may at once bring an ac- 
tion for a delay in delivery. — Loomis v. 
Wabash, St. L. & P. Ry. Co., 17 Mo. App. 340. 

App. 1927. Counterclaim for delay in 
shipment cannot be interposed to carrier’s ac- 
tion for demurrage charges (Rev. St. 1919, §§ 
10442, 30443). — St. Louis-San Francisco Ry. 
Co. V. Morgan, 297 S.W. 717. 221 Mo. App. 
43. 

^=9103. — Pleading* 

Sup. 1895. In an action against a car- 
rier for unreasonable delay in delivery of 
goods, the petition need not aver a consider- 
ation for the assimiption of obligation by the 
carrier. — Davis v. Jacksonville Southeastern 
Line, 28 S.W. 965, 126 Mo. 69. 

App. 1905. An allegation of the petition, 
in an action against a carrier for delay in 
delivering goods, that it was the duty and 
custom of defendant to maintain a place at 
destination where all consignees, and plain- 
tiff in particular, might unload goods with 
some degree of convenience, which was desig- 
nated a “team track,’’ and that defendant, 
though being instructed by plaintiff to de- 
liver the goods on the “team track,” did not 
do so until some days thereafter, should be 
construed as charging that defendant unrea- 
sonably delayed putting the goods in the prop- 
er place for unloading after it had reached 
its destination. — Russell Grain Co. v. Wabash 
R. Co., 89 S.W. 908, 114 Mo. App. 488. 

App. 1910. The variance between a pe- 
tition, in an action by a shipper against a 
carrier, which alleges that the carrier agreed 
to deliver at designated places to third per- 
sons, and the proof, which shows that the 
bills of lading named the shipper as con- 
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si^nee and contained directions to notify the 
third i)ersonR, is Immaterial, as the carrier 
undertook to turn the freight over at destina- 
tion to the third persons, on their presenting 
the bills of lading showing they were the 
persons authorized to take charge of the 
shipments. — W. R. Hall Grain Co. v. L/ouis- 
vllle & N. R. Co., 128 S.W. 42, 148 Mo. App. 
308. 

App. 1920. The defense to action for 
negligent delay in transporting shipment, 
that delay was caused by preference glvtm 
government shipment, being matter of excuse 
arising after engagement to transport in a 
reasonable time, to be available must be 
pleaded.— Hunt v. Hines, 223 S.W. 798, 2(H 
Mo. App. 318. 

App. 1924. To hold a common carrier 
liable for special damages resulting from de- 
lay in shipment the carrier must have notice 
at the time of shipment that special damages 
will result from delay, and a petition asking 
for special damages, but failing to allege such 
notice, is fatally defective. — McCarten v. St. 
Louis-San Francisco R. Co., 264 S.W. 50. 

App. 1925. Petition in action for dam- 
ages by delay in transportation held suffi- 
cient, though not directly alleging that con- 
tract was made by agent at point of shipment. 
— Gray v. Wabash Ry. Co., 277 S.W. 64, 220 
Mo. App. 773. 

^=»104. — Evldenoe, 

Sup. li)19. Public Service Commission 
Act, § 40, changed the rule as to the burden 
of proof in actions against carriers for dam- 
ages from delay in transporting a shipment 
by providing that on proof by the shipper of 
the delay, and that damage or loss was caused 
thereby, the burden should shift to the car- 
rier to show the delay was not due to its 
negligence. — Cunningham v. Chicago & A. R. 
Co., 215 S.W. 5. 

App. 1908. Evidence held insufficient to 
show that a carrier’s agent promised plaintiff 
that a refrigerator car ordered would arrive 
on a particular train. — Luckey v. St. Louis & 
S. F. R. Co., 113 S.W. 703, 133 Mo. App. 589. 

App. 1909. Where in an action for neg- 
ligent delay in transporting perishable freiglit 
it was agreed that the freight should have 
arrived on April 28th, and plaintiff’s evidence 
showed that it did not arrive until five days 
later, while evidence of the carrier fixed the 
arrival on April 2Sth, the verdict for plaintiff 
established an unreasonable delay authoriz- 
ing a recovery, provided such delay was the 


result of the negligence alleged by plaintiff.— 
Parsons v. Louisville & N. R. Co., 118 S.W. 
101, 136 Mo. App. 494. 

App. 1909. One suing for negligent de- 
lay in transporting freight must prove neglL 
gence and damage, and the mere fact that the 
freight was shipped in apparently good or- 
der and properly i>acked, and was in a deteri- 
orated condition which delivered after a de- 
lay, is not sufficient to reiiuire the carrier to 
show that it was not negligent. — A. C. L. 
Haase & Sons Fish Co. v. Merchants’ Dis- 
patch Transp. Co., 122 S.W. 362, 143 Mo. App. 
42. 

App. 1910. Mere proof of delay in trans- 
portation does not support an Inference of 
negligence of the carritT, but slight evidence 
of negligence is sufficient to raise the infer- 
ence that the delay was negligent. — Holland 
v. C^hicago, R. I. & P. Ry. Co., 123 S.W. 987, 
139 Mo. App. 702. 

App. 1910. In an action against a car- 
rier for delay in returning goods to the ship- 
per aft(*r l)eing refused by the consignee, evi- 
dence held not to show an agreement by it, 
for a consideration, to have them returned to 
the shipi)er. — Corinth Woolen Mills v. Wa- 
bash R. Co., 126 S.W. 803, 147 Mo. App. 456. 

App. 1913. The* burden was on the ship- 
per to i)rove, not only that delay in transport- 
ing perishable goods was unusual, but that it 
was negligent. — Union ville Produce Co. v. 
(3iicago, B. & Q. R. Co., 15.^ S.W. 63, 168 Mo. 
App. 168. 

A railroad company is prlma facie liable 
for damages from a delayed shipment of 
goods, due to car being lost. — Id. 

App. 1919. In an action against an ex- 
press company for delay in delivery of a ship- 
ment of eggs, evidence held insufficient to 
show that the delay was caused by giving 
preference to governmental shipments. — Etl- 
wards v. American Ry. Express Co., 216 S. 
W. 781. 

Iri an action against an express company 
for damages for delay in delivery of shipment 
of eggs which the shipper asserted resulted 
from a fall in market, evidence held not to 
conclusively show that the broker to whom 
the eggs were assigned by promptness could 
have obtained the same price as had the ship- 
ment been delivered seasonably and thus 
avoided the fall in market. — Id. 

App. 1920. While plaintiff in action for 
negligent delay in interstate shipment has the 
burden of proving negligence, it is only neces- 
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sary to show circnmstances raising a slight 
inference of negligence, some cause for the de- 
lay unexplained by defendant. — Burgher v. 
Wabash Ry. Co., 217 S.W. 854. 

Evidence in action for delay in transpor- 
tation hold insufficient to show negligence of 
defendant. — Id. 

App. 1020. In an action for loss or dam- 
age to a shipment of dressed poultry, evidence 
hold sufficient to sustain finding that the car- 
rier was guilty of negligent delay in deliver- 
ing shipment at destination. — Vernon v. 
American Ry. Express Co,, 222 S.W. 913. 

App. 1020. Defendant, in action for neg- 
ligent delay in transporting shipment, hav- 
ing conceded the delay of 22 hours, the excuse 
that it was caused by preference given gov- 
ernment shipment, even if good, must be 
proven conclusively to have caused the in- 
jury, else finding of iK'gligent delay is justi- 
fied.— Hunt V. Hines, 223 S.W. 798, 204 Mo. 
App. 318. 

App. 1921. Rev. St. 1919, § 10449, which 
changes the established rule by providing 
that, on proof by plaintiff shipper of delay 
and damages caused thereby, the burden of 
proof shifts to the defendant carrier to show 
that the delay was not duo to its negligence, 
Includes express companies. — Arky v. Wells 
Fargo & Co. Express, 229 S.W. 824. 

App. 1921. At common law the burden 
was on the plaintiff to show that any delay 
complained of was due to carrier’s negligence. 
— Bland v. Chicago & A. R. Co., 232 S.W. 
232. 

In an action for damages for delay in de- 
livery of an interstate shipment, plaintiff has 
the burden of showing that the delay was due 
to the carrier’s negligence, which burden re- 
mains on plaintiff throughout the entire case. 
—Id. 

App. 1923. In a shipix*r’s action for dam- 
ages against a carrier for Its failure to exer- 
cise ordinary care in bringing about a diver- 
sion and reconsignment of three carloads of 
iwtatoes, in that the reconsignment orders 
were given by mail instead of by wife, where- 
by the shipment was delayed, loss through 
falling markets resulting, evidence held insuf- 
ficient to show that defendant was in posses- 
sion of the shipment at the time the reconslgn- 
ment orders were given to its alleged agent. — 
Clcardi Bros. Fruit & Produce Co. v. Pennsyl- 
vania Co., 249 S.W. 334, 213 Mo. App. 589. 

App. 1925. ShipiH*rs required to prove 
carrier negligent to recover for delay in trans- 


porting interstate shipment. — Warner v. St. 
Louls-San Finncisco Ry. Co., 274 S.W. 90, 21S 
Mo. App. 314. 

App. 192G. Burden of proving negligent 
delay in shipment is on shipper, and mere 
proof of one unexplained delay does not make 
case of “negligent delay.” — Mouror v. Wabash 
Ry. Co., 280 S.W. 3050. 

^=:»105. Damasei. 

^=s>105 (1). ISIenientM and nteaaare of dam-* 
in general. 

Sup. 1850. Where a common carrier of 
goods has been guilty of delay in delivering 
them, if the price of the goods is the same 
when they are delivered as when they ought 
to have been delivered, the damages for delay 
will be the interest on the value of the goods 
for the period between these times. — Smith v. 
Whitman, 33 Mo. 352. 

Sup. 3873. Where freight was received 
for shipment by a railroad eompany, the 
measure of damages for delaying will be the 
difference in price of the goods when they 
ought to have been delivered and when they 
W’ere actually received at their destination. 
— Faulkner v. South Pac. R. R., 51 Mo. 311. 

Sup. 1874. The measure of damages for 
a common carrier’s delay In d(*liv(*ring goods 
is the consignee’s necessary (expenses incurred 
in ol>tainlng them, plus the difference between 
their cost and what could have been realized 
for them at the time and place of destination, 
if the amount is less than cost. If greater, 
nothing is to be added or deducted. — Rankin 
V. Pacific R. R., 55 Mo. Ifi7. 

App. 1«892. Certain piping was delivered 
to a railroad comiiany for shipment to plain- 
tiffs. There was nothing about the piping 
to show that it was not intended merely for 
resale in the course of trade. As a matter of 
fact it was iK’cessary to connect the boiler to 
the engine in plaintiff’s flourmill ; but the 
railroad company had no notice of this fact. 
The delivery of the piping was delayed 
through the n(*gligence of defendant, caus- 
ing the flourmill to remain idle for a consider- 
able period. Jicldt that damages, consisting 
of the rental value of the mill machinery for 
the time it was idle, the wages of skilled 
laborers employed by plaintiff and also ren- 
dered idle, and the loss of the profits which 
might have been made, had the mill been in 
operation, could not have been within the con- 
templation of the parties, and were not proper 
elements of damage, in an action against the 
railroad company, for the delay in delivering 
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the Roods. — Rogan v. Wabash Ry. Co., 51 Mo. 
App. 665. 

App. 1S96. The skipper of a commodity 
to the market for sale, who falls to get It to 
the market through the negligence of the 
carrier, is entitled to base his claim for dam- 
ages on the market price, regardless of actual 
value. — Johnson-Brinkman Commission Co. ▼. 
Wabash R. Co., 64 Mo. App. 590. 

Where a shlpi)er whose commodity fails 
to reach the market at a i)r()|)er time through 
the negligence of the carrier is entitled to re- 
cover tlie market price, nevertheless, where 
plaintiff shipi>€‘d corn so that it would, if de- 
livered promptly, have reached Chicago on a 
day when for a few hours, because of a corner 
in the corn market, corn was worth twice as 
much as it was the day before or the day 
after, this artificially advanced price could 
not be considt‘red the market price. — Id. 

App. 1S90. In the absence of any special 
agreement the measure of damages in a case 
where a shipper sustains damage because of 
the carrier's failure to deliver the goods 
shipped in time is the difference in the mar- 
ket value of the goods at the time and place 
wdun they should have b(*eii delivered and the 
marlv('t price at such i)lace when they were in 
fact delivered.— I b Kla.ss Commis.sion Co. v. 
AVabash U. (^o., SOI Mo. App. 104. 

App. 1900. The measure of damages for 
a carrier’s negligent delay in transporting 
proi)erty is the difference between the market 
value of the projan'ty at the point of destina- 
tion, in the condition in which it would have 
been received had it been delivered in a rea- 
sonal)i(‘ time, and its market value at that 
point in the condition which it was in at the 
time of its arrival, notwit h.standing the 
stipulation in the bill of lading that in the 
^vent of loss of property the value of the same 
at the point of shipment should govern the 
stiimlation referring to property lost in trans- 
it and not to i)roix*rty dainagiHl. — Hardin v. 
Missouri Pac. Ry. Co., 96 S.W. 681, 120 Mo. 
App. 20.‘1. 

App. 1009. Measure of damages for neg- 
ligent delay in the transportation of i)erlsh- 
nble freight is the difference between the mar- 
ket value of the freight when delivered and 
when it should have been delivered had 
no delay occurred, provided the petition there- 
for warrants it, and does not specifically 
plead elements of damage, when the recovery 
is restricted to the elements alleged. — Par- 
sons V. Louisville & N. R. Co., 118 S.W. 101, 
136 Mo. App. 494. 


App. 1910. Ordinarily the measure of 
damages for delay to a shipment is the differ- 
ence in the market value of the commodity 
shipped at destination at the time shipment 
should have reached destination, and at the 
time it actually did reach such point. — Cow- 
herd V. St. Louis & S. F. R. Co., 131 S.W. 
755, 151 Mo. App. 1. 

^=9105 (2). Special damaare dependent on 
knowledire of clrcumstnncea. 

App. 1910. A carrier is, through its sta- 
tion agent and bill clerk, under the agency 
of whom it receives freight for transportation, 
charged with notice rendering it liable for 
special damages for delay in transportation ; 
the shipper having before delivery of the 
freight to them explained that the articles, 
the rolls of his mill, were being shipped for 
repair, and that till their return he could do 
no business, and marked on the bill of lad- 
ing “Rush through.” — Morrow v. Missouri 
Pac. Ry. Co., 123 S.W. 1034, 140 Mo. App. 
200 . 

I^l)onses for help of a mill, necessarily 
under pay and idle while the mill is shut 
down owing to delay in transportation of 
freight, which the carrier knew must arrive 
before the mill could start, are recoverable as 
damages. — Id. 

App. 1910. AVhere a carrier accepting a 
shipment of berries for transix)rtation did not 
know that the shipper had sold them at a 
certain price, or that he would lose the sale, 
if the berries failed to arrive at a certain 
l)oint at the time agreed upon, the carrier up- 
on delay in shipment, resulting in loss of the 
sale, would not be liable in damages for the 
difference between the figure at which the 
berries had been contracted for and the 
amount for which the shipper subsequently 
disposed of them; the price obtained being 
the best possible under the circumstances. — 
Cowherd v. SI. Louis & S. F. R. Co., 131 S. 
W. 755, 151 Mo. App. 1. 

App. 1912. The carrier not having been 
informed of the shipper’s intention to trans- 
po>rt the goods for the imnvose of a sale there- 
of at a certain time which he had advertised, 
is not liable, because of its delay in trans- 
portation, for the consequential damages of 
loss of profits from such sale, even were they 
not too remote, and speculative. — Dunne & 
Grace v. St. Louis & S. W. Ry. Co., 148 S.W. 
997, 166 Mo. App. 372. 

^=»10S (3). Elxce«ffive dAmafirea. 

App. 1925. For delay in transportation 
of merry-go-round, $500 held excessive by 
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amount in excess of $70 for freight, othre 
expenses, and nominal damages. — Gray v. 
Wabash By, Co., 277 S.W. G4, 220 Mo. App. 
773. 

^=:>106. — — Trial. 

App. 1883. What is a reasonalde time 
for delivery of goods by a carrier is usual- 
ly a question of fact for the jury. — Schwab v. 
Union Line, 13 Mo. App. 159. 

App. 1909. Where the petition alleged 
that good tomatoes were depreciated in value 
a specified sum i)er crate by the decline in 
the market, that a specilied number of crates 
were spoiled, and that plaintiff incurred ex- 
pense in sorting the same, and the evidence 
showed a greater damage to a specified num- 
ber of crates than that pleaded, an Instruction 
directing the jury to assess the damages at 
the difference between the market value of 
the tomatoes when delivered and the market 
value of the same when they would have been 
delivered had no iinn^asonable dc^lay occiirrwl 
was erroneous because it enlarged the cause 
of action pleaded. — Parsons v. Louisville & 
N. R. Co., 118 S.W. 101, 1.3G Mo. App. 494. 

App. 1910. Where a carrier of corn for 
delivery to an elevator for drying negligently 
delayed the transportation, and thereby caus- 
ed the cars to kKse the prec-edence they would 
have enjoyed if carried promptly, under a rule 
providing for the sending of cars to the 
elevator in the order of their arrival, the 
question of the liability for the injury to the 
corn, because of delay in transit, because of 
the rule, was one of f4ict, on it being assumwl 
that the rule afforded a valid excuse for 
failure to deliver promptly. — W. R. (Hall 
Grain Co. v. Louisville & N. R. Co., 128 S.W. 
42, 148 Mo. App. :i0S. 

App. 1913. Slight evidence of negligence 
in transporting goods is sufiicient to take to 
the jury the issue whether the unusual delay 
in transpfjrtation was negligent or excusable. 
— Unionville Produce Co. v. (’hicngo, B. & 
Q. R. Co., 153 S.W. G3, 1G8 Mo. App. lOS. 

Tender conflicting evidence, the (piestion 
whether delay of a shipment was due to de- 
fendant’s negligence, or to an unavoidable 
congestion of traffic, was for the jury. — Id. 

App. 1917. Kvidence of failure to trans- 
I)ort in a reasonable time, proof of which un- 
der Rev. St. 1909, § 3121, as amended by Laws 
1913, p. 177, is prima facie proof of negligent 
delay, held sufficient to go to the jury. — 
Dawson Bros. v. Chicago, B. & Q. R. Co., 194 
S.W. 743. 


Reasonable time for transportation Is a 
question for the jury under the circumstances 
of the particular shipment ; so that instruc- 
tion that it is the time consumed under ordi- 
nary circumstances is error. — Id. 

App. 1921. In an action for delay in de- 
livering a shipment, it is only necessary that 
sufficient circumstances be shown to raise a 
silight inference of negligence on the part of 
the carrier to make a prima facie case for the 
jury. — Bland v. Chicago & A. R. Co., 232 K. 
W. 232. 

App. 1922. In action by shipper who 
prepaid the freight for refusal to deliver to 
consignee without payment of charges, wheth- 
er 12 days delay after arrival of gooils before 
they were offered to consignee on discovery of 
a mistake as to the charges was so unreason- 
able as to render carriers liable to the sliii)- 
IM'r held for the jury. — Russell Grain Co. v. 
Chicago Great Western R. Co., 237 S.W. 159, 
208 Mo. App. 485. 

In action by shipper who had prepaid the 
freight against railroads for refusal to deliv- 
er go(Kls to shipi>er*s buyer without payment 
of freight charges, in which railroads claimed 
the latter refused the goods because of infe- 
rior quality, and not because of railroads’ dc*- 
niand for payment of charges and consequent 
delay until railroads’ discovery of the mis- 
take, it was error to refuse an instruction 
submitting such issue. — Id. 

App. 1924. Whether a carrier, at the 
time of a shipment of a road contractor’s 
tHiuipment, had notice from bill of lading and 
statements made by contractor of resulting 
sp(‘cial damages which would r(*sult from de- 
lay in shipment, held for jury. — Mct’arten v. 
St. Louis-San Francisco U. Co., 204 8.W. 50. 

App. 1925. Station ag(*nt’s authority to 
contract for shipiiumt from another station 
by through train held for jury. — Gray v. 
Wabash Ry. Co., 277 S.W. 04, 220 Mo. App. 
773. 


(F) LOSS OF OR INJURY TO GOODS. 

Baggage of passengers, see post, ®=»397-403. 
Carriage of live stock, see post, ^214-2171/^. 
Goods accepted under unauthorized contract 
of carrier’s agent, see ante, ^47. 

Liability of connecting carriers, see post, ^ 
177. 

Limitation of liability, see post, ^147-168, 
180. 
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C=»107« Care required of carrier in gen- 
eral. 

Sup. 1869. A carrier of goods must not 
only exercise diligence, but he must use that 
degree of attention and care which the occa- 
sion and subject committed to his trust de- 
mand. — Wolf V. American Express Co., 43 Mo. 
421, 97 Am. Dec. 406. 

App. 11X)6. Where defendant road was 
justified in refusing to accept plaintiff’s shij)- 
inent of freight contained in cars placed on 
defendant’s track, it was under no obligation 
to push such cars at plaintiff's request to a 
platform to be unloaded, and hence was not 
liable for a loss of tlio shiiwnent by reason of 
a flood inundating the tracks, though by com- 
plying with such re(iuest the loss might have 
been avoided. — Gray v. Wabash li. Co., 95 S. 
W. 9N3, 119 Mo. App. 144. 

App. 1910. A private carrier with or 
without a reward is only a bailee, and his lia- 
bility is (let(*rmincd by the rules governing 
the resiKMisibilil y of bailees. — (’oilier v. Dang- 
an & Taylor Storage & Moving Co., 127 S.W. 
435, 147 Mo. App. 700. 

^=^108. Nature of liability as oonunon 
carrier. 

When a common carrier receives goods 
for shipment, it insures their delivery in ac- 
cordance with bill of lading, unless the loss is 
occasioiK'd by act of God, or of a public ene- 
my, or by reason of inherent defect or vice 
of goods or animals, or on account of fault of 
consignee. 

—Sup. 1886. Davis v. Wabash, St. L. & P. R. 
Co., 1 S.W. 327, 89 Mo. 340; 

App. 1908. Merritt Creamery Co. v. Atchi- 
son, T. & S. F. K. Co., 107 S.W. 462, 128 
Mo. App. 420 ; (1912) Henry Bromschwig 
Tailors’ Trimming C/O. v. Missouri, K. & 
T. Ry. Co., 147 S.W. 175, 165 Mo. App. 
350; Cunningham v. Wabash R. Co., 149 
S.W. 1151, 167 Mo. App. 273; (1916) 

Cudahy Packing Co. v. Atchison, T. & S. 
F. Ry. Co., 187 S.W. 149, 193 Mo. App. 
572; (1920) Singer v. American Express 
Co., 219 S.W. 662, 203 Mo. App. 158, cer- 
tiorari denied 41 S. Ct. 8, 254 U. S. 632, 
65 Jj. Ed. 448; (1920) Vernon v. Ameri- 
can Ry. Express Co., 222 S.W. 913. 

Sup. 1830. The rule that a carrier is re- 
Bponsible for all losses except such as are in- 
evitable or arise from the act of God or the 
public enemy applies to carriers by water. — 
Daggett V. Shaw, 3 Mo. 264, 25 Am. Dec. 439. 

Sup. 1833. A common carrier is liable 
for all losses of or injury to goods received 


for carriage, not occasioned by an act of God 
or public enemies. — Daggett v. Shaw, 3 Mo. 
264, 25 Am. Dec. 439. 

Sup. 1869. In the absence of a special 
contract limiting its liability, a railroad com- 
pany is an insurer against every loss or dam- 
age exc*ept that occasioned by the a<,*t of God 
or the public enemy. — Wolf v. American Ex- 
press Co., 43 Mo. 421, 97 Am. Dec. 406. 

Sup. 1927. Transfer company, whether 
acting as common carrier or merely as a car- 
rier, is liable as insurer against all damages, 
except those arising from act of God, etc. — 
(App. 1924) Ford v. Wabash Ry. Co., 266 S.W. 
1032, judgment affirmed 300 S.W. 709. 

App. 1876. In an action against a car- 
rier for the conversion of goods shipped to 
plaintiff, an instruction that the goods must 
have b('en lost while in the defendant’s pos- 
session. in order tf) warrant a recovery, was 
proi)erIy refused. — Rice v. Indianapolis & St. 
h. It. Co., 3 Mo. App. 27. 

App. 1883. If a shipper forwards his 
goods when the temi)eraturo is so low that 
the carrier cannot by the exercise of reasona- 
ble care and by the use of reasonable means 
protect them from freezing, the loss falls on 
the shii)per ; but, if the carrier can by the ex- 
ercise of care prot(H.*t the goods from freezing, 
but they fri'cze, the loss must fall on him. — 
Udell V. Illinois Cent. R. Co., 13 Mo. App. 254. 

App. 1890. By the princli)les of the com- 
mon law a common carrier is liable for the 
loss of go(xls intrusted to him for carriage, 
except whore the loss occurs through the act 
of God or the public enemy. He is consequent- 
ly liable fit common law for the loss of the 
goods while in his hands from an accidental 
fire. — Hartmann v. Louisville & N. R. Co., 39 
Mo. App. 88. 

App. 1966. Tlie common-law liabilities 
imposed on common carriers, are applicable 
to interstate shipments. — Flcklin v. Wabash 
R. Co., 93 S.W. 847, 117 Mo. App. 221. 

App. A common carrier of goods is an 
Insurer. — (1908) Canaday v. United Rys. Co. 
of St. Louis, 114 S.W. 88, 134 Mo. App. 282; 
(1924) Viviano v. Davis, 258 S.W. 69 ; (1927) 
Frawley v. Atchison, T. & S. F. R. Co., 299 S. 
W. 93, 220 Mo. App. 1189. 

App. 1910. One holding himself out as 
engaged in the general business of moving 
household goods from one residence to anoth- 
er in a city, for all who choose to employ 
him, is an insurer against all losses save 
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those due to the act of God, or the public ene- 
my, and a fire destroying goods in his posses- 
sion is an accident against which he insures, 
unless the fire is the result of lightning. — Col- 
lier V. Longan & Taylor Storage & Moving Co., 
127 S.W. 435, 147 Mo. App. 700. 

A common carrier may limit his employ- 
ment to the mere carriage of i>articular kinds 
of property, and when this is so, and the fact 
is known, he is not liable as a common carrier 
for any other property intrusted to his agents 
without his consent. — Id. 

App. 1912. An owner of goods lost in 
transit l)y a carrier may recover for breach of 
the carrier’s duty as an insurer without proof 
of negligence. — Henry Bromschwlg Tailors* 
Trimming Co. v. Missouri, K. & T. Ky. Co., 
147 S.W. 175, 105 Mo. App. 350. 

App. 1918. Common carrier is liable for 
all loss or injury not due to act of God or pub- 
lic enemy, inherent nature or qualities of 
goods, or act or fault of owner or shipper, al- 
though as to those excepted cases carrier 
may be liable by reason of negligence. — Uob- 
inson v. Bush, 200 S.W. 757, 199 Mo. App. 184. 

App. 1920. Carrier is not liable for loss 
through freezing of iK»rishable freight, unless 
he was negligiuit. — Clemons rroduce Co. v. 
Denver & K. G. li. It., 219 S.W. 6(30, 203 Mo. 
App. 1(K). 

App. 1920. Carmack Amendment to In- 
terstate (^Jommerce Act making an interstate 
carrier liable for “any loss, injury or dam- 
ages caused by it or a succeeding carrier to 
whom the property may be delivered,*’ refers 
to liability arising from some default in its 
common-law duty as a common carrier, and 
does not make the carrier an ab.solute insurer 
against every loss, though due to uncontroll- 
able forces. — Singer v. American Express Co., 
219 S.W. (362, 203 Mo. App. 158, certiorari de- 
nied 41 S. Ct. 8. 

App. 1921. The Carmack Amendment 
did not create an absolute liability on the 
part of carriers for every loss, damage, or in- 
jury from any and every cause. — Bragg v. 
Payne, 235 S.W. 148. 

App. 1926. A carrier is an insurer of 
perishable goods, except as to damages caused 
solely from act of God, public enemy, or in- 
herent infirmity in goods.— Hurley v. Illinois 
(Vnt. li. Co., 282 S.W. 97, 221 Mo. App. 478. 
CDNTRA, see (1927) Aurora Fruit Growers* 
Ass’ll V. St. Ivouis-San Francisco Ky. Co., 297 
S.W. 440, 220 Mo. App. 1316. 


^=»109. What law KOTerni. 

App. 1915. Where the negligence of a 
carrier occurred in Missouri, the law of Mis- 
souri governs the rights of the parties. — t'*oy 
V. St. Louis & S. F. K. Co., 172 S.W. 446, 186 
Mo. App. 408. 

App. 1920. The liability of a carrier of 
interstate shipments is governed by the acts of 
Congress and the common law as acc(»pted 
and applied in the federal tribunals. — Singer 
V. American Express Co., 219 S.W. 662, 203 
Mo. App. 158, certiorari denied 41 S. Ot. 8. 

App. 1924. Substantive rights and lia- 
bilities of parties to interstate shipments are 
determined by acts of Congress and fetleral 
court rules of decision, but question whether 
plaintiff may sue is one of practice and pro- 
cedure determined by state law. — American 
Fruit Growers v. St. Louis, B. & M. Ky. Co., 
281 S.W. 949, certiorari denied St. I./Ouis, B. & 
M. R. Co. V. American Fruit Growers, 45 S. 
Ct. 94, 266 U. S. 611, 69 L. Ed. 467. 

Character and value of goods. 

App. 187(3. In an action against a car- 
rier for the conversion of cigars shipi)ed to 
plaintiff, tlie fact that the cigars had been 
classified by the ship])ers as merchandise in 
order to escape double rates did not affect 
plaintiff’s right to maintain the action. — Rice 
V. Indianaix)lis & St. L. R. Co., 3 Mo. App. 27. 

App. 1920. A carrier is not an insurer 
of perishable freight, if the damage is caused 
by its perishing, but is an insurer in all other 
resi)eots, just as if it were not i>eriHhable, as 
wdiere it is injured in a wreck or fire, or from 
any other cause not the act of (iod or the pub- 
lic enemy. — Singer v. Americ.an Express Co., 
219 S.W. 602, 20;; Mo. Ai>p. 158, certiorari de- 
nled 41 S. Ct. 8. 

App. 1924. Where a carrlc*r agrees to 
transport goods in a refrigerator car, it Im- 
pliedly und(*rtakos to exercise such care as 
that class of goods requires, though such care 
riHiulred is greater than in transportation of 
ordinary commodities. — Tri-State Fruit Grow- 
ers’ Ass’ll V. St. Louis-San Francisco Rv. Co., 
2(34 S.W. 445. 

While', generally, carrier as to most com- 
modities delivered to it for transportation is 
an insurer against all results incident to trans- 
portation, except injuries from act of God, 
public enemy, and fault of shipper, it is only 
liable for deterioration in perishable goods in 
case of negligence. — Id. 
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A failure by carrier to Ice a car for pro- 
tection and preservation of fruit to be shipped 
is a breach of duty and an act of negligence. 
—Id. 

Condition of soods. 

See explanation, page Hi. 

^=9112. Nature and validity of oontraot 
for transportation. 

See explanation, page Hi, 

^=:»113. Commencement of liability. 

Carriage of live stock, see post, ®=>205. 

App. 1911. The liability of a common 
carrier attaches as soon as the delivery of 
goods for transportation is complete, so as to 
place on the carrier the exclusive duty of see- 
ing after their safety. — Milne v. Chicago, It. 
1. & r. I{y. Co.. ia5 S.W. 85, 155 Mo. App. 4G5. 

App. 1914. Carrier held liable to ship- 
per for loss of g(K)ds by fire after delivery and 
acceptance for transportation and b(‘fore any 
bill of lading had been issued, which liability 
was not afi'(H*tcd by the ('armack Amendment 
to the He])biirn Act, re<iuiring a carrier to is- 
sue M bill of lading. — Morrison (irain Vo. v. 
^lissouri l*ac. Ry. Co., 170 S.W. 404, 182 Mo. 
App. :m. 

App. 1924. Generally, point of time 
marking commencement of carrier’s liability 
is that moment when shipper surrenders en- 
tire custody of his goods and carrier receives 
eompl(‘t(‘ control of them for purpose of shlp- 
m(‘nt at (‘arliest practicable opportunity in 
usual coursi' of business. — Fewel v. St. Louis 
& H. F. Ky. Co., 207 S.W. 900. 

Generally, although a shipper has agreed 
to load his property in cars, and has not yet 
done so, carrier is liable for its loss if it has 
been placed in his freight house for purpose of 
sliipmt'iit with consent of his freight agent, 
and is ready for immediate transportation, 
and cause of delay is carrier’s failure to fur- 
nish re<iuested cars. — Id. 

^=:»114. Termination of liability. 

App. 1878. Where goods transported by 
a railroad arrived at their destination after 
dark, and remaintHl in the car that night, and 
on the next day were delivered to warehouse- 
men, no reasonable opportunity was given the 
consignee to remove the goods, and hence the 
railroad company was liable on their destruc- 
tion in the warehouse. — Bell v. 8t. Ix)uis & I. 
M. R. Co., 6 Mo. App. 303. 

App. 1905. Where plaintiff delivered a 
valise to a carrier for delivery to the station 


agent at a railroad station, and the carrier 
deiK>sited the valise on the station platform, 
and left it there, he was liable in an action 
for its loss, although the station agent knew 
that the carrier always left baggage on the 
platform. — Alexander v. McNally, 87 S.W. 1, 
112 Mo. App. 503. 

App. 1907. Where freight does not ar- 
rive at its destination on time, for this rea- 
son, as well as because the bill of lading pro- 
vides for notice, notice of itjs being ready for 
delivery is necessary to relieve the carrier 
of liability for Its destruction by fire, though 
there has been a reasonable time for its re- 
moval after it was ready therefor. — Scott 
County Milling Co. v. St. Louis, I. M. & S. R. 
Oo., 104 S.W. 924, 127 Mo. App. SO. 

Where a car was not set out for removal 
of the freight till 6 o’clock in the evening of a 
winter day, and it was destroyed by fire eight 
hours later, it cannot be said the consignee 
had had reasonable time for removal of the 
proi>erty, so as to relieve the carrier of lia- 
bility for its destruction. — Id. 

App. 1908. Even though a consignee had 
a right to inspect cars of freight placed on its 
switch before accepting them, a delivery on 
the switch subject to the right of inspection 
releaseil the caiTier from liability as a com- 
mon carri(‘r, unless the consignee on inspec- 
tion rejwt(*d the freight, and notified the car- 
rier thereof. — Kingman St Louis Implement 
Oo. V. Southern Ry. Co., 112 S.W. 721, 133 
Mo. App. 317. 

Where, after delivery of cars of freight 
to a consigiUH', the carrier agretnl to take them 
to higher ground to protect them from flood 
without any charge for switching or other- 
wise, (‘xe(*i>t the actual expense of handling 
the cars to kt'ep them out of the water, the 
carrier took the cars as a bailee, and not as 
a carrier. — Id. 

App. 1909. A carrier is not liable for 
damage to oats by fennentation while the 
cars are at the point of destination, awaiting 
delivery to the consignee wiio has receive<i 
iproper notice of tlieir arrival. — Hardin v. Chi- 
cago & A. Ry. Co., 114 S.W. 1117, 134 Mo. 
App. 081. 

App. 1909. The liability of a carrier of 
a car load of freight wntinues until the dis- 
charge of the freight. — Yount v. Wabash R. 
Co., 119 S.W. 1, 130 Mo. App. 097. 

App. 1916. A rtiilroad, wdmse relation to 
goods at the time of their destruction by fire 
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Is that of carrier Is liable as an insurer to 
safely carry and deliver, — Dancinper Bros, v, 
Chicago, R. L & P. Ry. Co., 182 S.W. 120. 

Under bill of lading providing for notice 
to the consignee of arrival and for a return 
in ten days if not ai*eepted, held, that where 
there was an unusual delay in the shipment 
and no notice to the consignee, the milroiid, 
on their deist met Ion l»y fire on the ninth day 
after arrival, was liable to the consignor as 
carrier. — Id. 

Acts or omlssioni constituting 
negligence by carrier in gen- 
eral. 

Sup. 1S7G. A railroad company cannot 
bo held liable for the loss of fruit tivcs, which 
were frozen while in a car, instead of ibeiug 
unloaded and deposited in the warehouse, if 
the car was a more suitable place to proti'ct 
them from the cold. — Vail v. Ihicilic U. R., Go 
Mo. 2;J0. 

Sup. 1927. 'Where transfer company had 
no need for trucks in its business, it was not 
negligent in not providing trucks on which 
trunks awaiting delivery niiglit liave bmi 
placed, when its platform was fi()od(*d by un- 
precedented rainstorm. — (App. 1{)24) Ford v. 
Wabash Ry. (%).. 2GG S.W. 1032, judgment af- 
firmed 300 S.W. 7G9. 

App. 1882. (\are of goods in refrigerator 
car. See Wetzell v. Chicago & A. R. Co., 12 
Mo. App. 599, memorandum. 

App. 1899. Where a rule of a carrier 
provides that during cold weather, wljiui i^er- 
islialdc property is liable to damage by frost, 
a pass may Ik? given to a person who may be 
in charge of and accompany the shipment, 
when a stove is used for the protection of such 
proiK'rty from freezing, and plaintiff, a ship- 
per of certain api)les, in Novem))er asked 
leave to place a man in charge of the car with 
a stove to protect his apples from freezing, 
and defendant’s superintendent refused the re- 
quest, ami the applies were damaged by freez- 
ing, the carrier was liable for the resulting 
injuries. — Popham v. Barnard, 77 Mo. App. 
619. 

App. 1906. A carrier is liable for loss of 
freight from a flood, if It was aware of its 
approach in time to remove the good.s to a 
place of safety by the exercise of ordinary 
care and diligence. — Pinkerton v. Missouri 
Pac. Ry. Co,, 93 S.W. S49, 117 Mo. App. 288. 

App. 190G. Plaintiff was directed by a 
carrier’s agent, in accordance with the custom 


at the station where plaintiff’s apples wore 
sliipiKid, to i)lace the apples on defendant’s 
right exf way preimratory to loading them 
into cars. 'VVlille the applies were so placed, 
defendant’s employes began to unload coal 
near the apples, and though plaintiff warned 
them to dc^sist until the apples could be got- 
ten out of the way, they refiKsed, and the ap- 
ples were Injurwl by coal dust wliich slfte<l 
through the cra(*ks in the barrels. Jlvld^ that 
such facts establislud negllgcmco on tlie puirt 
of the carrier, justifying a recovery for the 
damage sustained.— Hurst v. St. I^mis & S. 
F. R. C\>., 94 S.W. 794, 117 Mo. Ai>i>. 25. 

App. 1915. A carrier held n<yt liable as 
for the eonversion of goods deii>oslted in a 
warehouse at a flag station. — Morri.son Tent 
& Awning Co. v. Illinois Cent R. Co., 175 S. 
AV. 220, 190 Mo. Aiqx G7. 

App. li)23. A railway company having 
nothing to do with loading an automobile on a 
fndght oar and preparing it lor shipment, ex- 
cept to insi)eot and approve the manner of Its 
being fastentnl, hold not liable for the loss 
thereof by fire by reason of the negligence of 
a warehouse company’s s(‘mints in draining 
gasoline therefrom in proximity to a lighttnl 
lantern, though it did not reipiire siieli drain- 
age, a bill of lading had been signed, and one 
of its employees got a can for and expected to 
receive some of tlie gasoline. —Train v. Atchi- 
son, T. & 8. F. Ry. Co., 253 S.AV. 497, 214 Mo. 
App. 354. 

^=s> 116 . Deviation or delay. 

Questions for jury, see post, ®=>136. 

App. 190,3. To authorize a shipper to 
abandon goods and look to the carricu- for 
their value, or conipenwition for loss on ac- 
count of deterioration, it must show not only 
that it was ou account of the carrier’s negli- 
gimce that the goods were n'ot delivered in duo 
time, hut also that the carrier iK»gligently 
kept the goods in an unsafe place until they 
had materially detc*riorated. — Herf & Fre- 
richs Chemical Co. v. Ijackawanna Line, 73 
S.W. 340, 100 Mo. App. 1G4. 

App. 1910. Where perishable goods 
could have lKK‘n brought to destination in time 
for their marketing by transferring the ship- 
ment at an intermediate iM)int to another 
train, failure to make such transfer is negli- 
gence rendering the carrier liable for the 
siK>iling of the goods owing to the delay in 
shipment.— Whittom v. Adams Express Co., 
182 S.W. 137. 
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App. 1923. Carriers of goods In Inter- 
state commerce are liable for loss and dam- 
ages proximately caused by failure to trans- 
port goods with reasonable dispatch. — John- 
son V. Missouri Pac. R. Co., 249 S.W. 658, 211 
Mo. App. 564. 

App. 1925. Merc delay of shipment by 
carrier does not establish negligence. — Mount 
Arbor Nurseries v. New York, C. & St. L. R. 
Co., 273 S.W. 410, 217 Mo. App. 31. 

Mode or means of transporta- 
tion. 

App. 1883. Where goods imported from 
a foreign country wore tendered to a carrier, 
who had given bond to the United States fo<r 
the transportation of unappraised dutiable 
goods in bond, the airrier could not, without 
the knowledge or consent of the person mak- 
ing the tender, receive them in a different 
character, and having rweivod the gH)ods as 
a carrier of bonded goods, and being notified 
by the bill of lading that the gofnls were to be 
transported in bond, it was bound to transport 
them ill iliond, if it transported at all, and 
taking them out of Iwuid and shipping them on 
an unlwndcd vessel was a conversion. — Med- 
lier V. St. Louis & N. O. Traiisp. Oo., 14 Mo. 
App. 281. 

App. 1910, Common carriers must fur- 
nish suitable vehicles for trail si lorting freight, 
and arc liable for loss(‘S caused by their fail- 
ure to do so, tlKHigh they are entitled to de- 
termine, in the first, instance, the suffieioney 
of the vehicles furiiishtMl. — Nicholson v. St. 
Ixiuis & S. F. R. Co., 124 S.W. 573, 141 Mo. 
App. 199. 

App. 1017. A common carrier must fur- 
nish safe vehicles for transporting goods re- 
ceived for that puniose. — McDaniel Milling 
Co. V. Missouri Pac. R, Co., 191 S.W. 1021. 

A Common carrier is liable for furnishing 
defcx!tivo cars, unless the shipiier himself 
selects the car, knowing the defect and dan- 
ger, and there are other cars free from de- 
fects reasonably available. — ^Id. 

App. 1923. It is the duty of carrier to 
furnish a safe means for the transportation of 
a commodity received by it for shipment, and 
its failure to do so makes it liable in damages 
for loss resulting therefrom. — Schreiber Mill- 
ing & Grain Co. v. Chicago Great Western R. 
Co., 246 S.W. 647. 

Negligenoe of agents or sorr- 
ants. 

Sup. 1892. Where a railway company, in 
a bill of lading for the shipment of cotton. 


reserves the right to have it compressed, and 
afterwards places it in the hands of a com- 
press company for that purpose, such com- 
press company bec-Pmes the agent of the rail- 
way company ; and, if the cotton is damaged 
or destroywl by the negligence of the com- 
I)ress comimny, the railway company Is liable 
to the owner. — Otis Oo. v. Missouri Pac. Ry. 
Oo., 20 S.W. 676, 112 Mo. 622. 

App. 1020. A railroad is the agent of an 
expr(‘ss company when carrying goods for 
it, and the express eompany must resiwnd for 
the negligence of the railroad in transporting 
a shipment. — Vernon v. American Ry. Ex- 
press Co., 222 S.W. 013. 

App. 1023. If the servants of both a rail- 
way company and a warehouse company, 
acting within the scope of their authority, en- 
tered a freight car for the purpose of prepar- 
ing automobiles for shipment by draining gas- 
oline therefrom, and und(*rtook to do so with 
a light ( k 1 lantern, m‘gligentl.v brought by them 
into the car, in close proximity, both compa- 
nies would be liable for the resulting loss of 
the automobiles by fire, wln^ther or not the 
warehouse company had partially or entirely 
relinquished them to the custody of the rail- 
way c<)m])any; each being liable for the neg- 
ligence of its own servants. — Train v. Atchi- 
son, T. & S. F. Ry. Co., 253 S.W. 407, 214 Mo. 
App. 354. 

App. 1025. Express company’s agent In 
in addressing package is not agent of shipper. 
— Wall v. American Ry. Express Co., 272 S. 
W. 70, 220 Mo. App. 089. 

Act of God, vim major, or inevi- 
table accident. 

Liability of carrier as insuri'-r, see ante, 

108. 

Sup. 1867. A severe snowstorm, which 
obstructed the defendant’s railroad, and 
blocked up the trains, held such an act of 
God ns would excuse nonix>rformanco of the 
defendant ’is duty as common carrier. — Ballen- 
tine V. North Missouri R. Co., 40 Mo. 491, 03 
Am Doc. 315. 

App. 1876. A carrier Is liable for loss 
arising from severe cold, which could not have 
been prevented nor foreseen, where the loss 
Would have bi'en pre\^nted if It had prompt- 
ly shii)iiK»d the goods. — Armentrout v. 8t. 
Louis, K. C. & N. Ry. Co., 1 Mo. App. 158. 

App. 1005. A carrier is not liable, on 
the theory of breach of contract, for the de- 
struction, by an unforeseen and unanticipat- 
ed flood, of goods which It delayed to trans- 
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port, as such consequence was not in the con- 
templation of the parties as a probable result 
of the breach. — Moffatt Oommission Co. v. 
Union Pac. II. Co., 88 S.W. 117, 113 Mo. App. 
544. 

App. 1907. Where the flood which in- 
jured a shipment of ejrgs appeared so suddenly 
and with such magnitude and force tliat in a 
few hours it covered the wide valley of the 
river with water over 10 ftn^t deep, and the 
warning was so brief very little proi>erty 
was removed to places of safety, that officers 
of the carrier knew from newspaper rep)rts 
that the watershed of that river and another 
into which it emptied was ^eceivin^^ extraor- 
dinary rainfall, that both rivers were greatly 
swollen, and that their waters were exi)ected 
to continue to rise, was insufficient to estab- 
lish negligence on the part of the carrier in 
that in the exercise of care it should have 
anticipated such flood. — Lightfoot v. St. I^)iii8 
& S. F. R. Co., 104 S. W. 4S2, 12(1 Mo. App. 532. 

App. 1909. The flood on May 30 and 31, 
1903, at the junction of the Kaw and Mis- 
souri rivers, at Kansas City, Mo., was an act 
of God, and a carrier was not liable for loss 
of freight in such flo(Kl.-— Merritt Creamery 
(^o. V. Atchison, T. & S. F. Ry. Co., 122 S.W. 
322, 139 Mo. Aw. 149. 

Though defendant railroad was negligent 
in not getting the car containing plaintiff’s 
butter out of its freight yards before the de- 
structive part of an unprecedented flood, con- 
stituting an act of (iod, came, it was not lia- 
ble, unless it was warned of the approach, not 
merely of a rise in the river, but of the flood. 
—Id. 

App. 1910. The waters of rivers had 
been gradually rising for several da>^ until 
the night of May 3()th, threatening to inun- 
date railroad tracks on which goo<ls were 
standing and the weather office and news- 
IMiip(‘rs had sent out warnings of danger. 
Similar overflows had occurred befon^ with- 
out damaging property, and warning had l)een 
given l)y the weather office. On May 31st an 
unforeseen, iiiiprecedentcKl and overwhelm- 
ing flood occurred. The flood was unexiK’cted 
even by the government weather officials, and 
the g'oods which had not been remove<l from 
the yards were* destroyed. Held, that the loss 
was due to the AcmkI, and noi to the railroad’s 
failure to remove the guods to a place of safe- 
ty. — Wertheimer, Swartz Shoe Co. v. Missouri 
Pac. Ry. Co , 126 S.W. 793, 147 Mo. App. 4S9. 

App. 1916. While feHleral legislation up- 
on liability of carriers in interstate commerce 


supersedes state regulations and policies, it 
did not destroy but was intended to continue 
In force any right which shipi)er had under 
Common law, not inconsistent with federal, 
and the common-law rule, making carrier lia- 
ble for any loss or damage not the act of 
God or the public enemy, was not affected. — 
Bowles V. Quincy, O. & K. C. R. Co., 187 S.W. 
131. 

App. 1920. Extraordinary hot weather 
is an act of (Jod, and a carrier is not liable 
for injury to fredght causcnl thereby. — Vernon 
V. American Ry. Express C\>., 222 S.W. 913. 

®=:»120. Inherent defects in goods. 

App. 1912. A carrier held not liable for 
such damages as result solely from an inher- 
ent infirmity in the goods in its care. — R. E. 
Funsten Driwl Fruit & Nut Co. v. Tolwlo, St. 
L. & W. R. CO., 143 S.W. 839, 163 Mo. Aiwp. 
426. 

App. 1920. Tf goods are lost or damageil 
on ac(H>nnt of their inherent perishable nature 
without fault of the carrier, tln^re is no lia- 
bility; but a carrier is liable where it neg- 
ligently delays in delivering a shipment and 
IH'rmits the inheivnt tendency to have its nat- 
ural effw»t. — Vernon v. American Ry. Express 
Co., 222 S.W. 913. 

^=9121. Contributory negligence of 
owner. 

App. 1S7S. In determining what is a rea- 
sonable time to Ik? allowcnl a consigm^e for the 
removal of the goods after they have biKui car- 
ried to tlieir dt*stlnation by the carrier, the 
question of the a])si'nce or nonresidence of 
the consignee cannot be eonsiden*d ; the re«i- 
.sonable opportunity to remove the goods 
being measiire<l, not by his i)eciiliar circum- 
stance's, but by such as would give to a per- 
son rt^siding in the vicinity, and who had in- 
formed himself of the probable time of arriv- 
al of the gcKKls, and of the course of bushu'iss 
of the' carrier, a reasonable time during busi- 
ness hours within wdiich he could iusiKKjt and 
remove the goods. — Bell v. St. rx)uis & I. M. 
K. Co., 6 Mo. Aiii>. 363. 

App. 1909. While a shipper must bear 
the loss resulting solely from a misdirection 
of goods, the carrier is liable when guilty of 
negligence, without which, notwithstanding 
the shlpi^er’s mistake, the loss would not have 
occurred; and, where shipping instructions 
are not clear, it is the carrier’s duty, unless 
an emergency arises, to hold them and ask 
further instructions from the shipper. — Weav- 
er V. Southern Ry. Co., 115 S.W. 500, 135 Mo. 
App. 210. 
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App. 1910. While ordinarily a common 
carrier which receives goods for shipment is 
required to deliver them according to agree- 
ment, yet, when the owner accompanies them, 
the general liability is limited to the extent 
that the carrier is in no sense liable for any 
injury or loss that may occur through the 
act of the owner o-r through any agency that 
ia under his exclusive control. — Nunnelee v. 
St. Louis, I. M. & S. Ry. Co., 120 S.W. 762, 145 
Mo. App. 17. 

App. 1016. The mere knowlcHlge of a 
shipper of strawberries of defects in refrig- 
erator car, and the probable effect of ship- 
ping in such car, would not nccessitiite a ver- 
dict for carrier in an action for damages. — 
Seneker v. Lusk, 100 S.W. 06. 

In action for damages to shipment of 
strawberries from defoctive refrigerator car, 
carrier could not avoid liability on account of 
shipper’s knowle(lg(‘ of deftvts in car, without 
showing that another car could have been 
procured which would have materially avoid- 
ed loss. — Id. 

A shipper is bound to proR^st against shii)- 
ping in a defective car. — Id. 

App. 1020. Where tariffs, made part o-f 
bill of lading, stipulatKl that, if stove to 
be used in car, the fuel and attimdant should 
bo fiiniislied by shipper, shipiM^r of i>otatoc«, 
who made no provision fk>r heating car, as- 
sumed the risk of Injury to shipment from 
extremely cold weather. — Chnnons Produce 
Go. V. Denver & R. G. R. R., 219 S.W. 660, 2^1 
]Mo. App. 100. 

App. 1923. When a shipper is afforded 
an opportunity to select the vehicle in which 
his goods shall be transported, and makes 
such selection with knowledge of the defects 
of the vehicle, the carrier is not liable for in- 
jury resulting therefrom. — Schreiber Milling 
& Grain Go. v. Chicago Great Western R. Co., 
246 S.W. 647. 

App. 1926. A carrier is not an insurer 
against damages to g(K)ds causeil by careless- 
ness of shipper. — Hurley v. Illinois Cent. R, 
Co., 282 S.W. 97, 221 Mo. App. 478. 

^=»122. Duties after disaster* 

Sup. 1821. If merchandise on board a 
boait gets wet by accident, and no exertion is 
made to dry it, the carrier is liable for the 
damage, though his engngemopt was to deliv- 
er safely, “the dangers of the river excepted.” 
— Bird V. Cromwell, 1 Mo. 81, 13 Am. Dec. 
470. 


Sup. 1848. The master of a steamboat 
carrying wheat, which was wet by inevitable 
accident, is not liable for damages because he 
did not dry the wheat. — ^Ihe Lynx v. King, 12 
Mo. 272, 49 Am. Dec. 135. 

App. 1907. Where, a shipment of eggs 
having been caught in transit by a floml. It 
was agreed between one of the owners and 
the carrier that the owner should take charge 
of the eggs and handle them, for the account 
of the carrier, such agreement did not affect 
the rights of the iiarties by serving to create 
a liability on the part of the carrier for the 
loss suffered. — Lightfoot v. St. Louis & S. F. 
U. Co., 104 S.W. 482, 126 Mo. App. 532. 

®=:»123. Proximate oauie of lots or in- 
jury. 

The act of Gwl which excuses the carrier 
must not only be the proximate cause of the 
loss, but the better opinion is that it must be 
the sole cttuise. 

— Sup. 1869. Wolf V. American Express Co., 

43 Mo. 421. 07 Am. Dec. 406; 

App. 1883. Davis v. Wabash, St. L. & P. 

Ry. Co., 13 Mo. App. 449. 

Sup. 1850. If a carrier has been delin- 
quent in any of his duties, and a loss has oc- 
curred while his wrongful act was in force, 
he is permitted to show, in defense, although 
prima facie liable, that, although he may 
have been in default, yet the loss was inde- 
pendent of that default, and must have hap- 
I)ened although the delinquency had never ex- 
isted. — Hill V. Sturgeon, 28 Mo. 323. 

Sup. 1864. In an action aganist a com- 
mon carrier for a loss, it is no<t sufficient to 
entitle the plaintiff to recover that there was 
a defect about the vessel, or want of skill 
in the carrier; but it must also ai>pear that 
such defwt or want of .skill contributed, or 
may have contribute<i, in some manner, to- 
occasion the loss. — Hill v. Sturgeon, 35 Mo. 
212, 86 Am. Dec. 140. 

Sup. 1866. A railroad coinimny received 
goods for transportation, which were placed 
on cars, and, having gone a part of the dis- 
tance, the cars containing the goods were de- 
tached from the train, and other cars taken 
up in their place, which train arrived safely 
at its destination. The cars left behind were 
taken on the train of the following day, and 
while on the way the train was captured and 
burnt by the public enemy. JTcJd, that the 
railroad company was not liable. — Clark v. 
Pacifle R. R., 39 Mo. 184, 90 Am. Dec. 4.58: 
Gilkerson v. Same, Id. 354. 
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Sup. 1S69. In an action against a com- 
mon carrier for datnages caused by the freez- 
ing of certain casks of wine, where it appeared 
that the cold weather was not the sole cause 
of injury, and that the loss would not have 
taken place had not the negligence and inat- 
tention of the defendant co-opemtecl with the 
cold, plaintiff is entitled to recover. — Wolf v. 
American Express Co., 43 Mo. 421, 97 Am. 
Dec. 406. 

Sup. 1S76. In an action against a rail- 
road for the loss of fruit trees, frozcm while 
enroute, the i^laiiitiflf must show, in order to 
recover, that the freezing was caustxl by un- 
necessary delay in transi>orting tlie trees, or 
by the lu'gligent or careU'Ss exiK)sure of them 
to the cold. — Vail v. Pacific R. It., 63 Mo. 2.30. 

App. 3904. If negligence on the part of 
a carrier co-opc»rates with an act of God in 
bringing about the loss of a shipment, the 
carrier is liable. — Grier v. St. IjouIs Mer- 
chants’ Brldgi‘ Terminal Ity. Co., 81 S.W. 158, 
108 Mo. App. 565. 

App. 1905. While a carrier is responsi- 
ble for an injury caused by the concurrence 
of its negligence with an act of God, yet such 
injury must be a natural and probable con- 
sequence of the negligence, and not an unusual 
and unanticipated consequence, such as an 
injury to goods caused by an unprecedented 
and unforeseen flood, to which tlie carrier’s 
negligent delay in moving the goods subjected 
them. — Moffat t Commission Co. v. Union Pac. 
R. Co., 88 S.W. 117, 113 Mo. App. 544. 

App. 1906. Delay of a carrier in trans- 
porting foods, whereby they come in the path 
of a flood, and are destroyed by the act of 
God, is not a proximate cause of their injury. 
—Elam V. St. Ix)uis & S. F. R. Co., 93 S.W. 
851, 117 Mo. App. 453. 

App. 1007. Where the negligence of a 
carrier operates as a contributive element 
proximate to injury to goods, even though 
such lujury is to some extent caused by the 
act of God, the carrier is liable as though Its 
negligence was the entire cause of the loss. — 
Gratiot Street Warehouse Co. v. Missouri, K. 
& T. Ry. Co., 102 S.W. 11, 124 Mo. App. 545. 

App. 1007. Where the flood which In- 
jured a shipment of eggs appeared so sud- 
denly and with such magnitude and force that 
its advent could not be anticipated nor its 
consequences averted by the exercise of hu- 
man cure and foresight, it was the proximat 4 > 
cause of such Injury, and negligent delay, if 
any, of the carrier in transporting the eggs, 


whereby they were exposed to the flood, was 
but tlie remote cause. — Lightfoot v. St. Louis 
& S. F. B. Co., 104 S.W. 482, 120 Mo. App. 
532. 

App. 1909. A carrier is liable for loss of 
goods where, though improperly directed they 
would have reached their Intended destina- 
tion but for the changing of tlie directions by 
the carrier's agicmt. — AVe^aver v. Southern Ry. 
Co., 115 S.W. 500, 335 Mo. App. 210. 

App. 1910. Where, in an action against 
a carrier of corn for delivery to an elevator 
for drying, the evidence showed that the corn 
would not have sixiileil if it had been turned 
into the elevator on arrival, the carrier could 
not relievo itself from liability on the ground 
tliat the com spoiled in conseijuence of a 
change of climate.— W. R. Hall Grain Co. v. 
Louisville & N. R. Co., 128 S.W. 42, 148 Mo. 
App. 308. 

App. 1920. Extraordinary hot weatlior, 
as an act of God, does not relieve a carrier 
from liability for damage to a sliiimient of 
dresseil poultry, if the carrier’s lu^gligence 
contributed to the loss. — ^Vernon v. American 
Ry. Express Co., 222 S.W. 913. 

App. 3020. Where inherent infirmity of 
com damaged in transit combined with neg- 
ligiuice of carrier to cause damage and de- 
terioration of corn, caiTier is liable. — Hurley 
v. Illinois Cent. R. Co., 282 S.W. 97, 221 Mo. 
App. 478. 

^=9124. Zhetent of liability. ^ 

See explanatiout page Hi, 

^»124^. Dednotion of nnpaid ebarges. 

App. 1910. A shipper, whose peaches 
were injured in transit, was liable in an ac- 
tion against the carrier for damages for at 
least the freight charges on so much of the 
car load as he received, though not liable 
for charges on the damaged part of the peach- 
es.— Dean V. Toledo, St. L. & W. R. Co., 128 
S.W. 10, 148 Mo. App. 428. 

^=s»125. Zlffeot of insuraaoe. 

See explanation^ page Hi, 

^^125^. Claims for damages. 

See explanation^ page Hi, 

^3^126. Actions for loss or injnry. 

Against connecting carriers, see post, ^ 
181%, 185. 

Title to maintain action, see ante, ^76. 
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— Nature and form. 

By consignor, see ante, ^70. 

App. 190H. A shipper whose goods are 
lost during transit may sue in tort for a 
breach of the common-law duty of the carrier 
to deliver, which originates at the place of 
delivery, or he may sue for breach of the 
contract of transportation, or he may treat 
the carrier as a bailee and alk*ge the specific 
tortious act by which tlie goods were lost, 
and found his right to recover thereon which 
originates at the place where the tortious act 
occurred. — Merritt Creami‘ry Co. v. Atchison, 
T. & S. F. lly. Co., 107 S.W. 402, 12S Mo. App. 
420. 

The rule that, where a carrier sued for 
the loss of goods during transit sustains the 
burden of showing that the loss was tlie result 
of an act of God, the burden of proving that 
the carri(><r was guilty of negligence contrib- 
uting to the loss is on the shipper, goes only 
to a matter of defense, and does not oper- 
ate to change either the nature or the situs 
of the cause of action; and, where the de- 
f(‘nsive matter is met by proof of concurring 
negligence, the cause rests on the failure of 
the (jarrler to deliver the goods at their des- 
tination. — Td. 

A petition in an action against a carrier 
for the value of giocKls lost in transit alleged 
a delivery of the gwds to the carrier in Kan- 
sas, and its ac*<'ej)tance thereof and under- 
taking to transiMM’t the same to a designated 
town in Massachusetts, and that it neglected 
to perform its duty of safely transporting and 
delivering the same at the designated town, 
resulting in damages to the shipper. It was 
stipulated that, if the carrier failed to per- 
form any duty, it only occurred in Kansas. 
It carried the goods from Kansas into Mis- 
souri and back again into Kansas, where they 
w’ert» lost. Held, that the stipiilation did not 
change the cause of action from one for 
breach of the common-law duty to deliver to 
one in tort for negligence. — Id. 

App. 1908. Generally damages for delay 
in shipment or loss of property while in a 
carrier’s custody may be recovered either in 
an action ex contractu or one ex delicto at 
the option of the pleader. — ^Wernick v. St. 
Louis & S. F. R. Co., 109 S.W. 1027, 131 Mo. 
App. 37. 

App. 1909. A shipper, whose goods are 
damaged while being transported by a car- 
rier, has the choice of declaring* either in 
assumpsit on the contract or in tort for breach 
of duty imposed by law to carry safely. — 


< 8=>131 

Blackmer & Post Pipe Co. v. Mobile & O. R. 
Co., 119 S.W. 1, 137 Mo. App. 479. 

^=:»128. — Bights of action* 

See explanation, page Hi, 

— — Defenies. 

Sup. 1870. After an Injury results to 
property intrusted to a carrier for transpor- 
tation, who, uiK)n receiving it for that pur- 
pose, declineil to fix the price or charge for 
the transix)rtation, he cannot be allowed to 
come in and defeat a recovery by saying that 
at the time of its reception he had a secret in- 
tention, unexpressed to the shipper and not 
agree^l to by him, not to charge anything, and 
that the transportation was gratuitous, and 
not for hire. — Gray v. Missouri River Packet 
Co., G4 Mo. 47. 

App. 1876. Where cigars shipped to 
plaintiff were classified as merchandise by 
the shipix'-r in order to escape i)ayment of 
double rates, and the carrier converted the 
cigars, plaintiff might recover, though he had 
not tendered double rates to the carrier. — 
Rice V. Indianapolis & St. L. R. Co., 3 Mo. App. 
27. 

App. 1916. Where defendant furnished 
an improper ear for shipment of apples, tlie 
shipi)er’s direction to connecting carrier to 
transi)ort the ear to its destination held not a 
waiver of damages. — Smith v. Wabash R. Co., 
182 S.W. 764. 

^=>130. — Jurisdiction and Teniie* 

See explanation, page Hi, 

^=:9l30^lB. * Parties. 

See explanation, page Hi, 

^131. Pleading. 

Sup. 1873. In an action against a car- 
rier for the value of a chest and its contents, 
which were enumerated in the petition, a wit- 
ness, after stating the value in detail of a 
number of articles, was asked if she knew the 
value of the chest and contents, and answered 
in tlie affirmative, stating the value. She also 
stated that, besides the articles she had spe- 
cially mentioned, there were some others 
which she had not named. Such statement 
was not made in answer to any question, but 
in connection with her testimony relating to 
the contents of the chest. Held, that an ob- 
jection to her testimony on the ground that 
there was evidence tending to sJiow that there 
were more goods in the chest than was sued 
for was not well taken. — Seyfarth v. St. Louis 
& I. M. R. Co., 52 Mo. 449. 
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Sup. 1804. In an action aglnat a common 
carrier for the loss of freight stored in Its 
warehouse, evidence that defendant owned 
the building in which the fire started that de- 
stroyed defendant’s warehouse, and had 
leased it to a lard company, whose use of It 
made it dangerous to the warehouse, was in- 
admissible where defendant’s negligence In 
that reai>ect was not pleaded. — E. O. Stanard 
Milling Co. V. White Line Cent. Transit Co., 
26 S.W. 704, 122 Mo. 258. 

Sup. 1804. A complaint alleged that 
plaintiffs causi'd to be delivered to defendant 
certain property in good condition to be car- 
ried by defendant over its road to E., and 
thenc*o to be forwardtnl to plaintiffs at L., 
and that defendant received the goods for 
said carriage and delivery, but failed to de- 
liver them to plaintiffs in good order. JlcJd, 
that the words “to be for^vardtHl” import an 
obligation to assume responsibility for the 
trausiK>rtation of the goods from E. to L., and 
for their delivery to plaintiffs. — Davis v. 
Jacksonville Southt^astern Line, 28 S.W. 965, 
126 Mo. 60. 

App. 1885. A i)etitioii against a carrier 
for injury to goods, which sets out the fact 
from which the carrier’s legal obligation aris- 
es, the obligation, the brea(*h, and the dam- 
age's resulting therefrom, states a cause of 
action in tort for the broach of the carrier’s 
common-law obligation as such. — Heil v. St. 
Louis, I. M. & S. Ry. Co., 16 Mo. App. 363. 

App. 1888. In an action against a car- 
rier for damages to goods in transit, contribu- 
tory nt'gligence of the .shipper is a defense to 
be specially ideaded. — Kain v. Kansjis City, 
St. J. & C. 13. R. Co., 29 Mo. App. 53. 

In an action against a railroad for dam- 
ages to goods in transit, an allegation of a 
contract to carry, together with an averment 
that defendant was a railroad, was sufficient, 
after verdict, as to the caiMiclty in which de- 
fendant received the goods, where the proofs 
showed that defendant was exercising the 
office of a common carrier, and did in fact 
contract and act as a carrier, in the instance 
In question. — Id. 

App. 1889. In an action against a car- 
rier for failure to deliver goods 8hii)ped to 
plaintiff, defendant must have pleadetl it, in 
order to rely on the defense that plaintiff 
was not present to receive the goods when 
they arrived, and that after a reasonable time 
defendant had placed the car in a safe place 
In charge of Its servants, and that by reason 
of such facts defendant held the goods as a 


warehouseman.— Pindell v. St Louis & H. Ry. 
Co., 34 Mo. App. 676. 

App. 1889. Where a shipper brings an 
action against a carrier for its failure to 
discharge the duties of a carrier Imposed by 
the common law, the shipper is only required 
to allege and prove a delivery of the goods 
to the carrier, failure to deliver to the owner 
or consignee, and the value of the goods ; and, 
if a special contract has been entered into 
between the carrier and the shipptT, the con- 
tract in a proper case may become admissi- 
ble to limit the liability of the carrier to such 
an extent as the law permits. — Nickey v. St. 
Louis, I. M. & S. Ry. Co., 35 Mo. App. 79. 

App. 1895. Where an original statement 
before a justice averred that plaintiff deliv- 
crtHl a trunk to defendant, which for a con- 
sideration it und(*rtook t(> transj)ort to an- 
other place and thc're deliver it to plaintiff, 
which it faile<l to do, an amendment, made 
after the trunk had !)een found and delivered, 
setting up damage's for delay to the contents 
and value of use of the g(H)ds and e\)>enses. 
did not set up a new cause of action, since 
the case could have beem triinl on the original 
staitement ; the finding of the trunk and Its 
delivery being only considered in mitigation 
of damages. — Lawrence v. Atchison, T. & S. P. 
Ry. Co., Cl Mo. App. 62. 

App. 1903. Where a iK'tition alleges that 
the defendant expi*ess company ri'eeived a 
package addressed to plaintiff, and by its neg- 
ligence the goods were lost, proof that, 
through iH'gligent. failure to deliver, the pack- 
age was retained by the eorniwiny until de- 
stroycHl by a fire, which w^^s not negligently 
caused, constitutes a variance. — Farr v. Ad- 
ams Exp. Co., 75 S.W. 183, 100 Mo. App. 574. 

App. 1905. Where a com]>laint for inju- 
ry done- to furniture in transit alleged that 
def('ndant’s servants negligently and wanton- 
ly broke the seal on the car, and, in order to 
make room for other freight, threw plaintiff’s 
furniture about the car, and thr(*w other 
freight against the furniture, there could he 
no rcHfovery, in the absence of evidence of the 
spet'ific acts of misconduct alleged against 
defendant’s servants, notwithstanding evi- 
dence authorizing an Inference of the inflic- 
tion of the injury by defendant. — Galm v. 
Wabash R. Co., 87 S.W. 1015, 113 Mo. App. 
591. 

App. 1906. Where, in an action against 
a carrier for negligence in the transportation 
of fniit, plaintiff specifically alleged that the 
negligence consisted in transporting the fruit 
in a refrigerator car with the ventilators 
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closed, plaintiff was bound to prove the neg- 
ligence alleged, and was not entitled to rely 
on Uie presumption of negligence arising from 
proof that the fruit was sound when deliv- 
ered to the carrier and damaged when it 
reached its destination. — Hurst v. St Louis 
A S. F. R. Co., 94 S.W. 794, 117 Mo. App. 25. 

App. 1908. The failure of a carrier to 
deliver property received for transportation 
constitutes, in the absence of proof that the 
loss was occasioned by an act of Gwl or the 
public enemy, or resulted from inevitable ac- 
cident or from Inherent defects in the prop- 
erty, a cause of action ; and the shipi)er need 
not allege or prove the specific misconduct 
that Incapacited the carrier from delivering 
the goods. — Merritt Creamery Co. v. Atchi- 
son, T. & S. F. Ry. Co., 107 S.W. 4G2, 128 Mo. 
App. 420. 

App. 1910. In an action against a rail- 
road for injury to peaches in transit, defend- 
ant, if it wiwhed to avail Itself of the defense 
that the contract of shipment only required 
the icing of the car at a certain point, should 
have invoked the provision of the contract 
by which plalntifT was claimed to have direct- 
ed the icing of the car, and have alleged obe- 
di(*nc(» to his directions. — Dean v. Toledo, St. 
L. & W. R. Co., 128 S.W. 10, 148 Mo. App. 428. 

App. 1012. A shipper declaring on the 
negligence of a carrier held recpilred to prove 
the charge as laid. — R. E. Funsten Dried 
Fruit & Nut Co. v. Toledo, St. L. & W. R. Co., 
143 S.W. 839, lC;i Mo. App. 420. 

App. 1913. Where plaintiff iileaded spe- 
cific acts of negligence, he could not rely on 
evidence that the corn was in good condition 
when shipped and was not so when received, 
as establishing a prima facie case. — Yontz 
V. Missouri Pac. Ry. Co., 100 S.W. 832, 174 
Mo. App. 482. 

App. 1914. In an action for injury done 
to the remains of plaintiff’s mother, an al- 
legation of injury resulting from rough han- 
dling by the agents of a carrier in posses- 
sion of the remains was proper, and improp- 
erly stricken. — Wall v. St. Louis & S. F. R. 
Co., 108 S.W. 257, 184 Mo. App. 127. 

App. 1914. The complaint, in an action 
for damages to a shipment of turkeys, heldy in 
view of Rev. St. 1909, § 1794, not to warrant 
recovery for those lost in transit. — Smith v. 
Chicago, R. I. & P. Ry. Co., 170 S.W. 324, 183 
Mo. App. 180. 

In an action for damages for loss on a 
shipment of turkeys, evidence of an item of 
loss not pleaded is improperly received. — Id. 


App. 1915. In an action against a car- 
rier, where specific negligence in the carriage 
of goods is pleaded, recovery must be had on 
that ground, or not at all. — Kelthley v. Lusk, 
177 S.W. 750, 190 Mo. App. 458. 

App. 1916. Under Carmack Amendment, 
requiring that contract for shipment in in- 
terstate commerce he in writing, hut not stat- 
ing that if contract is not in writing it shall 
be void, plaintiff is not compelled to plead 
written contract of shipment. — Bowles v. 
Quincy, O. & K. C. R. Co., 187 S.W. 131. 

App. 1916. At common law, in action 
against a carrier for loss or damages to goods 
shipped the shipper need not allege or prove 
the carrier’s negligence. — Cudahy Packing Co. 
V. Atchison, T. & S. F. R. Co., 187 S.W. 149, 
193 Mo. App. 572. 

App. 1917. Plaintiff, having chosen to 
found action on Issuance of bill of lading in- 
stead of verbal contract for shipment, held 
bound to prove bill as condition to recovery. 
— Cudaby Packing Co. v. Chicago & N. W. 
Ry. Co., 196 S.W. 406, 196 Mo. App. 528. 

App. 1918, In an action against a com- 
mon carrier for damage to a shipment of 
meat, a defense that the meat was spoiled, 
because being packed in defective refrigera- 
tor cars, was not covered by general denial. — 
Cudaby Packing Co. v. Atchison, T. & S. F. 
Ry. Co., 201 S.W. 623, 198 Mo. App. 520. 

App. 1924. Under petition charging that 
contracts of shipment were entered into be- 
tween plaintiff and defendant railroad, plain- 
tiff could recover damages on proof that con- 
tracts were made in name under which it 
transacted its business in certain territory. — 
American Fruit Growers v. St. Louis, B. & M. 
Ry. Co., 261 S.W. })49, cc*rtiorari denied St. 
Louis, B. & M. R. Co. v. Amork‘an Fruit Grow- 
ers, 45 S. Ct. 94, 266 U. S. 611, 69 L. Ed. 467. 

App. 1025. Petition held to have been 
bottomed on theory that reconsignod wheat 
was deliveretl to defendant under new con- 
tract and as initial carrier. — Forest Green 
Farmers’ Elevator Co. v. Davis, 270 S.W. 304, 
210 Mo. App. 545. 

^s»i32. — — Presumptions and burden of 
proof. 

Sup. 1859. Common carriers are in- 
surers of goods intrusted to them for carriage, 
and the burden is on them to show that they 
fully performed their contract, or that the 
goods were lost by one of the excepted perils. 
—Hill V. Sturgeon, 28 Mo. 323. 
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Sup. 1869. After the damage to goods 
has been established, the burden of proof lies 
upon the carrier to show that they were oc- 
casioned by an act or peril which the law 
recognizes as exempting him from liability. — 
Wolf V. American Express Co., 43 Mo. 421, 
97 Am. Dec. 400. 

Sup. 1874. In an action against a car- 
rier for delivering a barrel of cider with the 
head burst, leaving only a small quantity of 
cider in the barrel, where the only defense 
relied on was that the cider had fermented, 
the burden of i^roving the defense is on the 
carrier. — Green v. Indianapolis & St. L. R. 
Co., 56 Mo. 556. 

Sup. 1886. In an action against a car- 
rier for loss of goods delivered to it for car- 
riage, the question w^hether the burden is cast 
on the carrier to show that the loss was oc- 
casioned by the act of God or the public enemy 
depends on the nature of the case made by 
plaintiff. — Davis v. Wabash, St. L. & I*. Ry. 
Co., 1 S.W. 327, 89 Mo. 340. 

Tlie burden of proof, in an action for in- 
jury sustained by g<K)ds in the hands of a 
carrier, that the damage was occasioned by 
a cause which exempts him from liability, is 
upon the carrier; and his showing thereof 
easts the burden on the owner to show that 
the damage might have been avoided by the 
exercise of reasonable skill and attention. 
—Id. 

Sup. 1927. On plaintiff’s showing of de- 
livery of goods to carrier in good condition 
and subseciuent damage, burden is on carrier 
to show by clear, positive, and unetjuivocal 
evidence that damage was caused by act of 
God, whereupon burden shifts to plaintiff to 
show defendant’s negligence causing or con- 
tributing to damage. — (App. 1924) Ford v. 
Wabash Ry. Co., 266 S.W. 1032, judgment af- 
firmed 300 S.W. 769. 

Sup. 1927. In action against transfer 
company for Injury to baggage, burden held 
on company to prove injury was caused by 
act of God. — Ford v. Wabash Ry. Co., 300 S. 
W. 769, 318 Mo. 723, affirming judgment (App. 
1924) 266 S.W. 10.32. 

App. 1876. The loss of goods delivered 
to an express company for transportation 
raises a presumption that the loss was due to 
the negligence of the carrier. — Kirby v. 
Adams Express Co., 2 Mo. App. 369. 

App. 1879. Presumption of negligence 
from injury to goods in carriage. See Har- 
vey V. Terre Haute & I. R. Co., 6 Mo. App. 585, 
memorandum. 


Right of owner of goods to recover dam- 
ages from carrier, though not the shipper. 
—Id. 

App. 1883. Where, in an action against 
a carrier for damage to goods by a flood, the 
evidence for plaintiff shows damage, and at 
the same time vis major sufficient in itself 
to account for the damage, there la no pre- 
sumption that the nt‘gligcnce of the carrier, 
rather than the act of God, was the efficient 
cause of the damage. — Davis v. Wabash, St. 
lx & P. Ry. Co., 13 Mo. App. 449. 

In an action against a carrier, plaintiff 
makes out his case by proving delivery and 
loss. If it further appears that the loss was 
occasioned by an un(‘xpected cause, su(*h as 
the act of GcmI, then, if nothing further ni>- 
pears, the carrier is not liable; but, if it ap- 
pears that the danger might have been avoid- 
ed by the exercise of skill and caution, then 
defendant must show that he exercised such 
skill and caution. — Id. 

App. 1885. Where, after the delivery of 
goods by the carrier at their destination, they 
were not examined for six weeks, during 
which time they were in the exclusive con- 
trol and custody of the owner and her agent, 
it could not be presumed that the injury to 
them discovered upon examination was in- 
flicted by the carrier; but the burden w’as on 
the owner to show affirmatively that they 
were not injured after the transit ceased, and 
prior to tludr examination. — Nave v. I*acifi(! 
Express Co., 19 Mo. App. 563. 

App. 1886. In an action against a car- 
rier of goods which are shown to have been 
delivered to the carrier free from injury, and 
delivered by it to the consigncK^ injured, the 
burden is on the carrier to account for the 
Injury. — Ruddy v. Wabash, 8t. L. & P. Ry. 
Co., 20 Mo. App. 206. 

App. 1895. In an action against an ex- 
press company for injuries to property while 
in defendant's hands as carrier, it appeared 
that the projierty, which was a framed pic- 
ture, was l(‘ft by defendant's delivery agent 
just inside the entrance of a public building 
occupied by the consignee, and was not in- 
spected by the consignee for two or three 
days after it was there delivered, and when so 
inspected the glass was found to be broken 
and the picture scratched, as if broken pieces 
of the glass had shifted back and forth across 
it. Held, that while, if the picture hud been 
inspected by the consignee immediately up- 
on receipt, and had then been found in a dam- 
aged condition, the presumption that the dam- 
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age oocurred while the package was in de- 
fendant’s possession would have attached, 
such presumption did not arise, in view of the 
fact that the inspection was not made until 
some time after the rweipt of the package, 
and hence it was Incumbent on plaintiff to 
show that the damage occurred during the 
transit, and not after the delivery. — Degge v. 
American Express Co., 04 Mo. App. 102. 

App. 1005. In an action against a car- 
rier for loss of goods before delivery, the bur- 
den is on defendant to account for the loss. — 
Alexander v. McNally, 87 S.W. 1, 112 Mo. 
App. 503. 

App. 1900. While a shipper makes out 
a prinia facie ('ase by proof of delivery of 
goods to a carrier in good condition, and the 
carrier's failure to deliver them in like con- 
dition, the carrier meeds this by showing 
their de'struction by the act of (lod, and then 
the shipper must sihow any concurrent neg- 
ligence of the carrier. — Elam v, St. Ixmis & 
S. F. K. Co., 93 S.W. 851, 117 Mo. App. 453. 

App. 1900. AVbere, in an action against 
a carricT for damages to apples in transit, 
plaintiff proved that wh(*n tlie apples were 
dedivenul to the* carried’ they w<*re sound, and 
that when they arrived at destination they 
W’cre found to be damaged by “heating and 
scalding," and that the vemtilators of the car 
wen‘ closed, such proof I'stablished a indma 
faci(‘ case of dtdlmdant's negligence, without 
fnrth<*r proof that the ventilators of the car 
were closed by defendant’s employes, and not 
by soim* third person. — Hurst v. St. Louis & 
S. F. K. (\)., 94 S.W. 794, 117 Mo. App. 25. 

App. 1907. A presumption of negligence 
arises which is sufficient to justify a recovery 
in cases where there is no other proof than 
of the delivery of the g(K)ds to the carrier in 
good condition and their arrival at the point 
of d(‘stination in a damaged condition. — Nairn 
V. Missouri, K. & T. Ky. Co., 100 S.W. 102, 
126 Mt). App. 707. 

App. 1908. In an action against a car- 
rier for failure to ])rotect freight in cars 
from injury by flood, plaintiff must show that 
the goods were in defendant’s possession ei- 
ther as a carrier or warehouseman. — King- 
man St. Louis Implement Co. v. Southern 
Ry. Co., 112 S.W. 721, 133 Mo. App. 317. 

App. 1909. That oats were in good con- 
dition when shipped was no proof that they 
were in the same condition on arrival at des- 
tination. — Hardin v. Chicago & A. Ry. Co., 
114 S.W. 1117, 134 Mo. App. 681. 


App. 1909. The burden Is on a carrier 
deviating from shipping directions to show 
that such deviation did not contribute to the 
lo.ss of the goods. — Weaver v. Southern Ry. 
Co., 115 S.W. 500, 135 Mo. App. 210. 

App. 1912. Where a cause of action 
against a carrier for damage to or loss of 
freight is founded on negligence of the car- 
rier, the burden of proving negligence is on 
plaintiff. — Bockserman v. St. Louis & II. Ry. 
CO., 152 S.W. 389, 109 Mo. App. 168. 

App. 1912. A shipper declaring on the 
neglig(‘nco of a carrier held required to prove 
the charge as laid. — R. E. Funsten Dried 
Fruit & Nut Co. v. Toledo, St. L. & W. R. 
(^>., 143 S.W. 839. See Carriers, <S=>131 in 
this Digest. 

App. 1914. In a suit against a carrier 
of goods l)ase<l on a specified act of negli- 
gence, the burden is on plaintiff throughout 
to show that his damages resulted solely from 
the alleged cause. — Smith v. Gulf, C. & S. F. 
Ry. Co., Ri4 S.W. 132, 177 Mo. App. 209. 

Where a car leaves in good order and be- 
comes defective on its journey, it devolves on 
the consign(‘e to show^ that the carrier knew, 
or should have known, of the defect, and 
failed to exercise proiier care to discover or 
remedy it, and that a negligent breach of 
such duty was the proximate cause of his loss. 
—Id. 

App. 1910. At common law, the burden 
is on tho carrier to show that a loss or dam- 
age to gomls shipped comes wdthin one of the 
recognized exceptions to liability. — Cudahy 
I’acking Co. v. Atchison, T. & S. F. R. Co., 187 
S.W. 149, 193 Mo. App. 572. 

In action against carrier for damage to 
shipment, the plaintiff has the initial burden 
of showing that he delivered the goods to 
the carrier in gotal condition properly pre- 
pared for shipment. — Id. 

App. 1917. That sewer pipe, which is not 
broken by ordinarily careful handling, was 
properly packed and upon arrival one-third 
of tne pipe was broken, held evidence of neg- 
ligence. — Blackmer & Post Pipe Co. v. Mobile 
& O. R. Co., 190 S.W. 1032, 196 Mo. App. 139. 

App. 1917. In action for loss of olive 
oil in transit, allegation of petition that “de- 
fendant wrongfully drew out the oil” did 
not throw upon plaintiff the burden of show- 
ing that the carrier Itself drew out the oil, 
the i>etitlon counting on the carrier’s com- 
mon-law liability as an insurer. — Zerllli v. 
Ross, 198 S.W. 487. 


Consult Pocket Part for later cases. For explanation, see page iii. 



♦=>132 


CARRIERS 


6MD— 102 


App. 1920. Carrier Is not liable for loss 
through freezing of i>erishable freight, unless 
he was negligent ; but burden is upon carrier 
to show itself not negligent. — Clemons Prod- 
uce Co. V. Denver & R. G. R. R., 219 S.W. 
660, 203 Mo. App. 100. 

App. 1920. Showing by shipper of re- 
ceipt by carrier of goods in good condition, 
and delivery in bad condition, is a prima 
facie showing that carrier has failed in his 
common-law duty to bring shipment safely 
through at all hazards, save the act of God, 
the public enemy, or the inherent nature of 
the freight, and, to escape liability, carrier 
must show that shipment falls within excep- 
tion.— Singer V. American Express Co., 219 
S.W. 062, 203 Mo. App. 158, certiorari denied 
41 S. Ct. 8. 

App. 1920. Where shipper by express 
showed arrival of dressed poultry in con- 
signee’s city in the early morning of a very 
hot day, and failure of defendant express 
company to deliver to consignee until six 
hours later, the burden then shifted to the 
defendant to account for the unreasonable 
delay in making delivery ; the facts relating 
thereto being peculiarly and exclusively with- 
in its knowledge. — Vernon v. American Ry. 
Express Co., 222 S.W. 913. 

App. 1920. Burden is on consignee, in 
an action for damages to a shipment by freez- 
ing, etc., to prove delivery of the shipment to 
the carrier in good condition. — Peyckc Bros. 
Commission Co. v. Lehigh Valley R. Co., 224 
S.W. 71. 

App. 1923. In an action against a car- 
rier for loss or damage due to carrier’s failure 
to transport shipment with reasonable dis- 
patch, plaintiff makes out a prima facie case 
by proof of the carrier’s failure to transport 
and delivtT the goods within a reasonable 
time, making it incumbent on the defendant 
to explain or excuse such failure by evidence 
tendirg to show that same was due to causes 
consistent with due care on its part and for 
which the carrier is not responsible. — John- 
son V. Missouri Pac. R. Co., 249 S.W. 658, 211 
Mo. App. 564. 

App. 1923. In action for fuel oil lost in 
transit, founded on common-law liability of 
the carrier as an insurer, where the evidence 
tended to prove that the tank car of oil was 
delivered in good condition, and on arrival at 
destination it was found that the oil was lost, 
the burden was on the carrier to show that 
the loss actually resulted through a cause for 
which it was exempt, such as the act of the 


shipper. — Missouri Cobalt Co. v. Missouri 
Pac. R. Co., 255 S.W. 970. 

App. 1924. A carrier is an insurer, and, 
when the fact of loss or damage to a ship- 
ment is shown, a presumption of negligence 
and liability arises against the carrier ; it not 
being necessary for the shipper to point out 
the particular act of negligence causing the 
injury. — Viviano v. Davis, 258 S.W. 69. 

App. 1925. Unexplained delay presum- 
ed negligent. — Mount Arbor Nurseries v. New 
York, C. & St. L. R. Co., 273 S.W. 410, 217 
Mo. App. 31. 

App. 1926. On showing of prima facie 
case in action on bill of lading, carrier must 
overcome same by proof of nondelivery. — 
First Nat. Bank v. Missouri Pac. Ry. Co., 278 
S.W. 1075, 220 ]Mo. App. 941. 

App. 1920. Shippers, whose corn was 
damaged during shipment, are prima facie 
entitled to recover all damages sustained on 
showing negligence of carrier, and carrier 
has burden of proving negligence by w'hich 
shippers enhanced damages, and extent of en- 
hancement of such damages. — Hurley v. Illi- 
nois Cent. It. Co., 282 S.W. 97, 221 Mo. App. 
478. 

Shippers, suing under insurer doctrine 
for damage to corn, make out jn’lina facie case 
by proving delivery to carrier in good condi- 
tion and rei'eipt in l)ad condition, thus cast- 
ing burden on carrier to show loss was caused 
in manner exonerating it from liability. — 
Id. 

App. 1928. Ordinarily, when shipper 
has shown delivery of goods In good condi- 
tion and arrival in damaged condition, car- 
rier must account for damaged condition. — 
Wentworth Fruit Growers’ Ass’n v. American 
Ry. Express Co., 1 S.W.(2d) 1028. 

Shipper pleading specific negligence can- 
not invoke presumption arising from damag- 
ed condition of goods on arrival. — Id. 

App. 1928. One suing carrier for loss 
of goods on presumption loss occurred in 
transit must show loss did not occur after 
transit ceased and before examination.— Niedt 
V. American Ry. Express Co., 6 S.W.(2d) 973. 

^=:9l33. _ Admissibility of evidence. 

Sup. 1868. In an action to recover the 
value of three boxes of goods shipped at St. 
Louis on board of one of the defendant’s 
boats, to be delivered at Leavenworth, it ap- 
peared that the boxes were included in the 
bill of lading, but not included in the receipt 
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given at the place of destination. IJrldt that 
evidence of a waybill on a railroad, and a 
manifest of a steamboat running over a ix)r- 
tion of the line over which the goods had to 
pass, was inadmissible to explain the dis* 
crepancy between the bill of lading and the 
receipt. — ^Brb v. Keokuk Packet Co., 43 Mo. 
53. 

App. 1885. Where a contract for a ship- 
ment of goods provided that, in the event of 
loss or damage to the goods, the amount of 
such loss or damage should be computed at 
the value or cost of the goods at the place 
and time of the shipment, it was not error 
to refuse to permit a witness for defendant 
to testify as to the value of the goods at the 
placv of their destination. — Caples v. Louis- 
ville, E. & St. L. Ry. Co., 17 Mo. App. 14. 

App. 1904. In an action by a shipper 
against a carrier to recover for the loss of 
a shipment destroyed by a flood when the 
goods were in a car in defendant’s yard, and 
the removal of the car to a place of safety 
was diflicult, if not imiwsslble, evidence that 
another carrier moved cars of freight out 
of such yard before the inundation was im- 
I>roperly received, in the absence of any show- 
ing that the carrier which removed its cars 
had no better facilities for removing them 
than defendant. — Grier v. St. Louis Mer- 
chants’ Rridge Terminal Ry. Co., 84 S.W. 
158, 108 Mo. App. 5G5. 

App. 1907. Whore goods were lost be- 
cause of the c()nmH.ding carrier’s misdeliv- 
ery to a person without authority to receive 
them, evidence of the value of the goods at 
the place of shipment was admissible to es- 
tablish their value at destination. — Marshall 
Medicine Co. v. Chicago & A. R. Co., 104 S. 
W. 478, 12(5 Mo. App. 455. 

App. 1916. In action for damages to 
meat shipptHl defendant carrier, to prove 
the meat six)iled from inherent defects or im- 
proi>or preimratlon, may introduce direct ev- 
idence or circumstantial evidence tending to 
eliminate every other cause. — (’udahy Pack- 
ing Co. V. Atchison, T. & S. P. R. Co., 187 S. 
W. 149, 193 Mo. App. 572. 

Where meat shipped was delivore<l to the 
carrier sealed in plaintiff’s refrigerator car, 
evidence by defendant, that the caimcity of 
ice bump(*rs in plaintiff’s refrigerator cars is 
not sufficiently large to keep the meat cool 
enough to preserve it from decay, is admissi- 
ble.— Id. 

App. 1918. In action for damages to 
two cars of onions, evidence was admissible 


that while the two carloads had been taken 
up in first place by one of the terminal rail- 
road associations of the city of shipment, 
such association was in fact acting for de- 
fendant railroad, and that that was the usu- 
al practice between the plaintiff and defend- 
ant and the association. — Jones v. Toledo, 
St. L. & W. R. Co., 202 S.W. 433. 

^=»134. — — > Snffleienoy of evidence. 

Sup. 1875. In an action against a com- 
mon carrier for damages to a cargo of goods, 
proof by the plaintiff that the Injury might 
have been avoid(‘d by the exercise of reason- 
able skill and attention on the part of the 
carrier sufficiently establishes the negligence 
of the defendant. — Read v. St. Louis, K. C. 
& N. R. Co., 60 Mo. 199. 

Sup. 1890. Where plaintiff’s evidence 
was that a fountain was proi)erly packed 
and delivered to the carrier in good order, 
and that when it reached its destination one 
side of the crate was broken, and one of the 
inside stays broken, and the others out of 
place, there is no error in refusing an in- 
struction in the nature of a demurrer to the 
evidence. — Witting v. St. Ix)nis & S. F. Ry. 
Co., 14 S.W. 743, 101 Mo. 631, 10 L. R. A. 
602, 20 Am. St. Rep. 636. 

Sup. 1S92. In an action by the owner of 
cotton against a common carrier to recover 
damages for its loss by fire, the evidence 
showed that the carrier, after receiving it, 
placed it in the hands of a third party, to 
be comi)ressed ; that the compress was a 
large shed, open on the east, where a plat- 
form 45 feet wide reached a railroad track 
on which were several cars loaded with cot- 
ton, from one of which a servant of the com- 
press company removed a hail in which the 
fire originated about five minutes afterwards ; 
that the officers and employes of the compress 
company indulged in smoking under and 
around the shed ; that one employ had been 
seen carrying matches behind his ear; that 
on the day of the fire an officer of the com- 
pany was seen under the shed walking over 
some cotton with a lighted cigar in his hand. 
Held, that the evidence was sufficient to sup- 
port a finding that the fire arose from the 
negligence of the compress company. — Otis 
Co. V. Missouri Pac. Ry. Co., 26 S.W. 676. 
112 Mo. 622. 

Sup. 1927. Evidence that damage to 
plaintiff’s baggage was due to unprecedented 
rainfall and ffood held to require direction of 
verdict for defendant. — (App. 1924) Ford v. 
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Wabash Ry. Co., 266 S.W. 1032, judgment 
affirmed 300 S.W. 769. 

Evidence held insufficient to show trans- 
fer company’s failure to notify plaintiff of 
wotting of baggage by unpri’i*e«clented Hood, 
caused any damages, or that failure to pile 
trunks on top of one another in first instance 
was negligence. — Id. 

Evidence held insufficient to show negli- 
gence of transfer company in falling to watch 
weather, which contributed to damage to bag- 
gage from unprecedented flood. — Id. 

Sup. 3927. Fh^'idence that baggage be- 
came water-soaked while in carrier’s posses- 
sion held to make prima facie case. — Ford v. 
Wabash Ry. Co., 300 S.W. 700, :US ^lo. 723, 
affirming judgment (App. 1924) 200 S.W. 1032. 

App. 1805. In an action against a rail- 
road comiKUiy for the value of oranges, sold 
by it on refusal of the consignee to lake them, 
the evidence examined, and hold to prei)on- 
derate in favor of the defendants Imving 
used ordinary care in the disposal of the 
oranges; and hence the action of the trial 
court in granting a new trial after a verdict 
in favor of the consignor for a greater 
amount than that derived from the sale was 
not an abuse of di.s<*retLon. — Hull v. Missouri 
Pac. Ry. Co., 60 Mo, Aj)!). 503, 

App. 1904, In an action against a car- 
rier for loss of a car load of oats by a flood, 
held, that the facts did not show any negli- 
gence on the part of defendant contributing 
to the loss of the oats, — Grier v. St. Louis 
Merchants’ Bridge Terminal Ry. Co,, 84 S.W. 
158, 108 Mo. App. 565. 

App. 1006. Evidence in an action by a 
shipi>er against a carrier for destruction by 
a flood of goods shipped, that on the after- 
noon before the flood struck the yards where 
the goods were, the water had risen consid- 
erably and had reached lower lands, is insuf- 
ficient to authorize a finding of negligence 
of the carrier. — Elam v. St. Louis & S. F. R. 
Co., 93 S.W. 851, 117 Mo. App. 453. 

App. 1906. In an action against a car- 
rier for alleged loss of goods, evidence held 
sufficient to contradict a receipt given by the 
consignee’s agent for the goods, and to sus- 
tain a finding that one case of the shipment 
was never delivered by the carrier. — Strawn 
V. Missouri, K. & T. Ry. Co., 96 S.W. 488, 
120 Mo. App. 135. 

App. 1908. In an action against a car- 
rier for damage to goods by flood the evidence 


hold to show that the cars had been delivered 
to plaintiff in good condition before the flood, 
so that its liability as carrier had ceased 
when the goods wore damaged. — Kingman St. 
Louis Implement Co. v. Southern Ry. Co., 112 
S.W. 721, 133 Mo. App. 317. 

App. 1909. In an action against an ex- 
press compiiny for loss of a money package 
by burglary after offer to deliver the same 
at destination had beem declined, evidence 
held to sustain a verdict for defendant. — 
Bank of Vandusor v. Wells Fargo Co., 120 S. 
W. 678, 139 Mo. App. 77. 

App. 3910. In an action against a car- 
rier for goods burned in transit, where the 
only way the fire could have originated was 
from a lighted lantern under the exclusive 
control of the shipper who was traveling in 
the car, the carrier could not be held liable 
without evkUuice showing that it did as a 
matter of fact cause the fire to be started 
from the lantern. — NunneUHi v. St. Louis, I. 
M. & S. Ry. Co., 320 S.W. 762, 145 Mo. App. 
17. 

App. 3010. Where a carrier’s servant 
testified that grease got onto plaintiff’s mon- 
uments after the car arriv(*d at destination, 
but before the monuments were unloaded, 
and that it was caused by the witness plac- 
ing bacon on the monuments while removing 
other freight from the car, the proof suffi- 
ciently showed that the monuments were in- 
jured while in the carrier’s iwssession. — Mc*- 
Haney v. St. Louis & S. F. R. Co., 129 S.W. 
1065, 140 Mo. App. 360. 

App. 1911. Evidence held to support a 
finding that a common carrier accepted a car 
of lumber for transportation and issued its 
bill of lading therefor. — Milne v. Chicago, R. 
I. & P. Ry. Co., 135 S.W. 85, 155 Mo. App. 
465. 

App. 1914. In an action against a rail- 
road company for injury to goods, evidence 
held to sustain a finding that the goods were 
damaged while in the i>ossession and under 
the control of defendant. — Connelly v. Illi- 
nois Cent. R. Co., 166 S.W. 1077, 183 Mo. App. 
408. 

App. 1914. Carmack amendment to the 
Hepburn Act did not change the common law, 
and hence the liability of a railroad compa- 
ny which received an interstate shipment 
of fruit in good condition is prima facie 
shown upon delivery in bad condition. — Col- 
lins V. Denver & R. G. Ry. Co., 167 S.W. 
1178, 181 Mo. App. 213. 


This Digest is compiled on the Key-Number System. For explanation, see page ill. 




6 M D-— 105 


CARRIERS 


♦=>134 


App. 1014. In an action for damages to 
a shipment of turkeys where plaintiff sought 
reimbursenient for exjKjnses in making a trip 
to look after the shipment, no recovery can 
be allowed on proof that he made the trip 
without proof of the amount of the exiHMidi- 
ture. — Smith v. Chicago, K. I. & P. Ry. Co., 
170 S.W. 324, 383 Mo. App. 180. 

App. 3014. In a shipper’s action for the 
loss of goods burnwl while standing on a 
switch before any bill of lading had been is- 
sued, evidence held sufficient to sustain a 
finding of delivery to and acceptance by the 
carrier for transport. — Morrison Grain Co. 
V. Missouri Pac. Ry. Co., 170 S.W. 401, 182 
Mo. App. 330. 

App. 3915. In an action for Injury to a 
car load of vegetables during transiKirtation, 
pleading a breach of the carrier’s common- 
law duty safely to carry and deliver it, evi- 
dence held to show that the vegetables were 
damaged on arrival. — Watson v. Union Pac. 

R. Co., 178 S.W. 871. 

App. 1010. In an action for damages for 
injuries to a shipment of apples, evidence 
held to show the injuries were caused by 
def(‘ndant's delivery of a beer car, instead of 
a refrigerjitor ew, and not the shipi>(‘r’s de- 
lay in having the car forwarded by the con- 
necting carrier. — Smith v. Wabash R. Co., 
182 S.W. 704. 

App. 3010. Under common law, a prima 
facie case against a carrier for loss or dam- 
ages to goods shipped is made by showing a 
delivery to the carrier in gcHul condition and 
properly packed, and subscMpient delivery 
after transiKirtation in bad condition. — Cud- 
ahy Packing Co. v. Atchison, T. & S. F. Ry. 
Co., 187 S.W. 140, lt)3 Mo. App. 572. 

Where meat shipi>ed was delivered to 
the carrier sealed at plaintiff’s plant in plain- 
tiff’s own refrigerator car, bill of lading 
for the car acknowledging receipt in “appar- 
ent” good order, contents and condition of 
contents unknown, and packer’s certificate 
of United States inspection held not to show 
that the meat was shipped in good order and 
properly prepared for shipment. — Id. 

App. 1018. In an action against c com- 
mon carrier for damages to a shipment of 
fresh meat, evidence that the meat was 
packed as was customary held sufficient to 
show that it was properly packed and in good 
condition at the time of delivery to the car- 
rier. — Cudahy Packing Co. v. Atchison, T. & 

S. F. Ry. Co., 201 S.W. 623, 198 Mo. App. 620. 


In an action against a common carrier 
for damages to a shipment of meat in trans- 
it, evidence held not to show notice to the 
carrier of intent to claim damages, as re- 
quired by the bill of lading. — Id. 

App. 1918. In action for damages to 
shipment of onions, testimony of plaintiff’s 
representative at destination point that, 
though all of the sacks were not examined, 
an examination of 50 or more sacks satisfied 
him that the onions in both cars were dam- 
aged by freezing, entitled plaintiff to recover 
some damages. — Jones v. Toledo, St. L. & W. 
R. Co., 202 S.AV. 433. 

App. 1020. Evidence held to sustain 
finding of carrier’s negligent delay In deliv- 
ering dressed poultry at destination. — Vernon 

V. American Ry. Express Co., 222 S.W. 913. 
See Carriers, «©=>104 in this Digest. 

App. 1023. Evidence that stock feed had 
been loaded for delivery to plaintiff, into a 
car plainly marked as having a leaky roof, 
that it remained on the tracks consigned to 
plaintiff for several hours, and that plaintiff 
then tendered it in that car to defendant car- 
rier for transportation, unmistakably indi- 
cated to the defendant that plaintiff desired 
the feed transported in the car In which it 
was then loaded. — Schreiber Milling & Grain 
Co. V. Chicago Great Western R. Co., 246 S. 

W. 647. 

App. 1023. In an action by a potato 
shipper against carrier for damages by freez- 
ing due to failure of the carrier to transport 
the shipment with reasonable dispatch, plain- 
tiff's evidence that at a season when extreme- 
ly cold weather might be expected the defend- 
ant carrier eonsumt*d seven days in tnins- 
IHirting and delivering the shipment at 
destination, whereas two days was a reasona- 
ble time therefor, which evidence was not con- 
troverted by defendant, made a prima facie 
case of liability. — Johnson v. Missouri Pac. 
R. Co., 249 S.W. 658, 211 Mo. App. 504. 

App. 1924. In an action against carrier 
as such or as warehouseman for loss of por- 
tion of shipment returned to plaintiff on con- 
signee’s refusal to acx’ept, where plaintiff tes- 
tified he delivered the goods to defendant in 
good wndition and it was conceded the goods 
were in defendant’s possession from that time 
until again delivered to plaintiff, but defend- 
ant did not attempt to show why all the 
goods were not returned or what became of 
the goods missing, plaintiff held to have sus- 
tained the burden of proof of negligence of 
defendant. — ^Vlviano v. Davis, 258 S.W. 69. 
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App. 1024. In an action for damn pres for 
deterioration of a car of strawberries, evi- 
dence luM to show that car was not properly 
iced when furnished by carrier. — Tri-State 
Fruit Growers* Ass*n v. St. Louis-Sau Fran- 
cisco Ily. Co., 264 S.W. 445. 

App. 1026. Mere proof of delay insuffi- 
cient to make prima facie case a^^ainst car- 
rier for delay of shiimient of perishable goo<ls. 
— Uudy V. Cleveland, C., C. & St. L. R. Co., 
278 S.W. 814. 

FiV idence showing rouprh handling of can- 
taloupes held not to warrant verdict for loss. 
—Id. 

App. 1026. Notation on bill of lading, 
“shipper’s load and count,” held not to over- 
come prima facie case for plaintiff for destruc- 
tion of shipment. — First Nat. Bank v. Mis- 
souri Pac. Ry. Co., 278 S.W. 1075, 220 Mo. 
App. 941. 

App. 1928. Evidence held to sustain 
iinding that loss occurred during transit while 
shipment was under railway’s exclusive con- 
trol. — Niedt V. American Ry. Express Co., t> 
S.W.(2d) 973. 

— Damage!. 

Sup. 1875. In an action against a com- 
mon carrier for loss of goods, whether tlic 
action be trover, assumi»sit, or case, the meas- 
ure of damages is their valije at the time 
of conversion and at the place of destination. 
— Union R. & Transp. Co. v. Traube, 59 Mo. 
355. 

Sup. 1876. The measure of damages for 
injury to goods is the value of the goods, with 
interest from the day they should have been 
delivered, less the freight, if unjKiid. — Gray 
V. Missouri River Packet Co., 64 Mo. 47. 

Sup. 1927. In suit against transfer com- 
I>any for damage to Iwiggage while in its pos- 
session, interest held allowable from date 
suit was instituted. — Ford v. Wabash Ry. Co., 
300 S.W. 709. 31 S Mo. 72^1, affirming judgment 
(App. 1924) 206 S.W. 1032. 

App. The measure of a carrier’s liabil- 
ity for loss or damage to goods in general is 
the value of the goods at destination. — (1876) 
Bice V. Indianapolis & St. L. R. Co., 3 Mo. 
App. 27; (1907) Marshall Medicine Co. v. 
Chicago & A. R. Co., 194 S.W. 478, 126 Mo. 
App. 455. 

App. 1879. Extent of liability of carrier 
of goods for damage from negligence. See 
Harvey v. Terre Haute & I. R. Co., 6 Mo. 
App. 585, memorandum. 


App. 1885. The measure of damages for 
Injury to g M)ds In transit is the difference 
between their market value at their destina- 
tion in their damaged condition, and their 
market value in their proper condition, with 
Interest upon the balance from that date at 
the rate of 6 per cent, per annum ; and 
freight which had been paid could not be de- 
ducted from the amount of damages so as- 
certained. — Heil V. St. Louis, I. M. & S. Ry. 
Co., 16 Mo. App. 363. 

App. 1893. In the absence of stipula- 
tions limiting their liability, carriers who de- 
liver goods injured during transit are re- 
siK>nsil)le for their market value in the con- 
dition they w(‘re received for shipment at 
the iK)int of destination, less their market 
value in the condition in which they were 
delivered and the freight rates earned for 
their carriage. — Gray v. St. Louis, I. M. & 
S. Ry. Co., 54 Mo. App. 666. 

Plaintiff stated to defendant railroad 
company that he desired a si)ecial rate for 
shipment of his steam shovel to a certain 
ixdnt, as he “had got a contract there.” Held, 
this statement was insufficient to charge the 
railroad company with notice of the terms 
of the contract, and hence, on injury to the 
sliovel, it was not liable for consequential 
damages resulting from idleness of laborers 
employed by plaintiff and loss of profits. — Id. 

Before a carrier can be held liable for 
special damages accruing from loss or injury 
to the goods, it must be shown that such si)e- 
clal damage was contemplated by the con- 
signor and carri(*r at the time of the ship- 
ment, and that the carrier had notice of the 
sjiecial circumstances leading to sucli dam- 
ages when the goods were received for trans- 
portation. — Id. 

App. 1805. Where, in an action for loss 
and injury to goods shipi)ed over defendant’s 
railroad, the court had instructed that plain- 
tiff could not recover if the goods were ship- 
l)ed under the special contract set up in the 
answer, an Instruction authorizing the jury, 
if they found for plaintiff, to find a verdict 
according to the market value of said goods 
at the point of destination at the time said 
goods should in the usual course of trans- 
portation have arrived there was not errone- 
ous ; it stating the true measure of damages. 
— Hance v. Wabash & W. Ry. Co., 62 Mo. 
App. 60. 

App. 1993. While a carrier may be lia- 
ble for a delivery without collecting a draft 
attached to the bill of lading, and also for 
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nondelivery to the oonslpmee by reason of 
loss of property, and the like, yet his liabib 
ity arises from different sources, and, while 
the measure of damages in some cases might 
be the same in both instances, it would fre- 
quently not be. — Fowler v. Chicago, R. I. & 
P. Ry. Co., 71 S.W. 1077, 98 Mo. App. 210. 

App. 1006. In an action against a car- 
rier for the loss of furniture having no mar- 
ket value in transportation, it was proi)er 
to admit evidence as to lln» value of the fur- 
niture at the place of shipnn'iit. — Ross v. 
(Chicago, R. I. & P. R. Co., O.l S.W. 977, 119 
Mo. App. 290. 

App. 1908. The measure of damages for 
the loss of freight by a carrier or its non- 
delivery at destination, in the absence of no- 
tice of a si)ecial contract of sale between 
tin* shipper and the consignee, or of special 
facts which would entitle the shipper to ex- 
tra damages, is the value of the property 
at deslination less the cost of carriage, the 
value at destination being the market value, 
if the goods have such a value, and if not 
their reasonable value as shown by evidence. 
— Wilson v. St. Louis & S. F. R. Co., 108 S. 
W. 012, 129 Mo. App. 347. 

App. 1910. Cost of articles damaged in 
transportation by reason of a carrier’s neg- 
lig(*nce, at the point of shipment, is not the 
])ro]K‘r measure of the carrier’s liability. — 
Mclianey v. St. Louis & S. F. R. Co., 129 S. 
W. KKT), 149 Mo. App. 369. 

App. 1910. Where contract in bill of 
lading provided that no carrier should be 
lijible for more than value of goods at time 
and place of shipment, measure of damages 
in action for damages to goods was differ- 
ence in value at the i>oiiit of shipment. — Dean 
V. Toledo, St. L. & W. R. Co., 12S S.W. 10. 
See Carriers, ^=»ir)S(l) in this Digest. 

App. 1912. The body of plaintiff’s wife 
was taken for transiK)rtation by a carrier, 
and plaintiff accompanied it, and at a stop- 
ping place the baggageman stood on the box 
containing the coffin and pulled heavy trunks 
from the top of the car and let them fall with 
full force on the box so that they would 
bound to the floor of the baggage car, the 
plaintiff at the time pleading with the bag- 
gageman to be careful and not to handle 
the body in such a rough and inhuman man- 
ner. Jlald, in plaintiff’s action for damages 
for injury to the body, that ho was entitled 
to recover damages for mental anguish. — 
AVilson V. St. Louis & S. F. R. Co., 142 S.W. 
775, 160 Mo. App. 649. 


Where a dead body was delivered by a 
carrier in bad condition, due to its rough 
handling while in the baggage car, the plain- 
tiff’s compiuisatory damages were limited to 
the amount he was comi)elled to expend to 
prei>are the body for burial. — Id. 

AVhere plaintiff, in an action against 
a carrier for alleged negligent handling of 
the dead body of his wife in transportation, 
shows an invasion of his legal rights, he is 
entitled to recover nominal damages at least. 
—Id. 

App. 1912. Measure of damages for in- 
juries to freight during transportation de- 
fined. — R. E. Funsten Dried Fruit & Nut Co. 
V. Toledo, St. L. & W. R. Co., 143 S.AV. 839, 
163 Mo. App. 426. 

App. 1914. In an action against a car- 
rier for loss of goods, on which freight had 
not bt^n paid, the consignee’s measure of 
damages is the value of the goods at destina- 
tion, less the freight. — Fehrenbach Wine & 
Liquor Co. v. Atchison, T. & S. F. Ry. Co., 
167 S.W. 631, 182 Mo. App. 1. 

Where, in an action against a carrier 
for loss of whisky, the only evidence of dam- 
age was the value of the whisky at the point 
of shipment, plaintiff could not recover more 
than nominal damages. — Id. 

App. 1914. AVhere a petition against a 
carrier for injuries to the remains of plain- 
tiff’s mother, and the casket and box con- 
taining the same, alleged that the injury was 
inflicted wantonly and willfully by defend- 
ant’s agent while in anger and in plaintiff’s 
presence, lie was entitled to recover for men- 
tal anguish occasioned thereby. — Wall v. St. 
I^uis & S. F. R. Co., 168 S.W. 257, 184 Mo. 
App. 127. 

Where the remains of plaintiff’s mother 
were injured and indignity inflicted on them 
by the agent of a carrier willfully and ma- 
liciously, in anger and in plaintiff’s presence, 
plaintiff w’as entitled to recover punitive 
damages. — Id. 

App. 1914. Where a shipment of tur- 
keys was spoiled by reason of delay, the 
measure of damages is the difference between 
the market value of the turkeys at the des- 
tination in the condition they would have 
been had they been delivered in a reasonable 
time and their market value as they arrived. 
— Smith V. Chicago, R. I. & P. Ry. Co., 179 
S.W. 324, 183 Mo. App. 180. 
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In an action for damages to a shipment 
of turkeys, no recovery can be had for an 
element not pleaded. — Id. 

App. 1914. In a shipper’s action for the 
loss of goods, in which the only allegation of 
damages was limited to the precise value 
of the goods, interest on the amount of the 
recovery could not be allowed. — Morrison 
Grain Co. v. Missouri Pac. Ry. Co., 170 S.W. 
404, 182 Mo. App. 339. 

App. 1916. Verdict for $500 punitive 
damages against carrier for mistreatment of 
corpse held not excessive, or so out of pro- 
portion to actual damages of $5 as to show 
passion and prejudice. — Wall v. St. Louis 
& S. F. R. Co., 182 S.W. 1057. 

App. 1916. In an action for damages for 
failure to deliver sugar, evidence held to 
show that the carrier knew that it had been 
resold or was to be resold, and so was lia- 
ble for consequential damages as loss of prof- 
its, on resale. — Ryley-AVilson Grocer Co. v. 
St. Louis & S. F. R. Co., 184 S.W. 915. 

App. 1924. When goods delivered to a 
carrier for shipment are lost in transit, the 
carrier is liable for the reasonable market 
value thereof at the point of destination, less 
unpaid carrying charges thereto. — Ward v. 
American Ry. Express Co., 259 S.W. 514. 

App. 1924. At common law, damages for 
loss of a shipment are determinable as of the 
point of destination, though under the Cum- 
mins Amendment to the Interstate Commerce 
Act, a carrier’s liability is not limited to the 
value at destination, but Includes full actual 

loss, damage, or injury. — Bernet, Craft & 
Kauffman Milling Co. v. New York, O. & St. 
L. R. Co., 260 S.W. 508. 

Where a shipment of flour damaged in 
transit was shown to have been worth, at the 
point of destination, $13.30 per barrel, but to 
have been previously contracted for at $8.50 
per barrel, and where, after its loss, the con- 
signor manufactured more to replace that 

lost, held, that the carrier’s liability for dam- 
ages was measured by the cost of manufac- 
turing the flour to replace that lost, rather 
than by either the market value or the con- 
tract price, though such liability could not 
be less in any event than the contract price. 
—-Id. 

App. 1924. Measure of damage to cab- 
bages and onions in transit is difference be- 
tween reasonable market value on date of 
arrival at destination had they arrived in 


good, sound, merchantable condition, and rea- 
sonable market value at same time and place 
in damaged condition. — American Fruit 
Growers v. St. Louis, B. & M. Ry. Co., 261 S. 
W. 1)49, certiorari denied St. Louis, B. & M. 

R. Co. V. American Fruit Growers, 45 S. Ct. 
94, 266 U. S. 611, 69 L. Ed. 467. 

App. 1925. Measure of damages for loss 
of wheat in transit stated ; “full actual loss, 
damage or injury.” — Forest Green Farmers’ 
Elevator Co. v. Davis, 270 S.W. 394, 216 Mo. 
App. 545. 

App. 1925. Liability includes full actual 
loss or injury. — Wall v. American Ry. Ex- 
press Co., 272 S.W. 76, 220 Mo. App. 989. 

App. 1925. The measure of damages for 
goods lost in transit, in either interstate or 
Intrastate shipment, is the value thereof at 
the time when, and place where, they should 
have been delivered, less freight charges if 
not already paid. — Klingenberg v. Davis, 268 

S. W. 99, 219 Mo. App. 1. 

App. 1927. Measure of damages for ber- 
ries damaged in transit, refused by consignee 
and recoiisigned lo another point, held differ- 
ence between value at original destination in 
damaged state and value had they arrived in 
good condition, less net amount receiv(‘d for 
shipment. — Aurora Fruit Growers’ Ass’n v. 
St. Ix)uis-San Francisc^o Ry. Co., 297 S.W. 440, 
220 Mo. App. 1316. 

^=>136. — Question! for Jury, 

Sup. 1927. Whether baggage transfer 
company was negligent in not preventing dam- 
age to baggage during unprecedented flood 
held for jury. — Ford v. Wabash Ry. Co., 300 
S.W. 7()9, 318 Mo. 723, afllnning judgment 
(App. 1924) 266 S.W. 1032. 

App. 1883. While, as a matter of law. 
In the absence of special contract, a carrier 
is not bound to furnish a refrigerator car, 
in an action against a carrier for damages 
to goods which froze while in transit, there 
being evidence to show that if the goods had 
been in the refrigerator car they would not 
have frozen, it was a question for the jury 
whether the carrier acted reasonably in not 
furnishing such a car. — Udell v. Illinois Cent. 
R. Co., 13 Mo. App. 254. 

App. 1892. In an action for injuries to 
goods while in shipment, evidence that they 
were delivered to the railroad company in 
sound condition and well and securely 
packed, and arrived at their destination bro- 
ken, was sufficient to justify submission to the 
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jury of the question of defendant’s negligence, 
though defendant offered evidence that the 
car in which the goods were placed was prop- 
erly and carefully handled and that no ac- 
cident happened to it. — Heck v. Missouri Pac. 
By. Co., 51 Mo. App. 532. 

App. 1903. Even if a carrier of a car 
load of explosives was liable for its destruc- 
tion by fire only in case of negligence, yet it 
is a question for the jury whether it was 
not negligence to allow it to stand for sev- 
eral days unguarded on a transfer track, 
half a mile from the business part of a town, 
exi>osed to the risk of fires built by tramps, 
who infested the vicinity, and from sparks 
of passing locomotives, the nature of its con- 
tents being announced by a placard thereon. 
— phoenix Powder Mfg. Co. v. Wabash R. 
Co., 74 S.W. 492, 101 Mo. App. 442. 

App. 1900. Evidence in an action against 
a carrier for loss of freight from a fiood held 
sufficient to go to the jury on the question 
of defendant’s negligence in not getting the 
goods to a place of safety, after it knew of 
the approach of the flood. — Pinkerton v. Mis- 
souri Pac. By. Co., 93 S.W. 849, 117 Mo. App. 
288. 

App. 1907. In an action against a car- 
rier for loss of a shipment of freight, the 
issue of defendant’s negligence held properly 
sul)mitt(*d to the jury. — Gratiot Street Ware- 
house Co. V. Missouri, K. & T. Ry. Co., 102 
S.W. 11, 124 Mo. App. 545. 

Where a bill of lading provided that, in 
case of loss, the damage should be computed 
at the value of the goods at the time and 
place of shipment, and in an action against 
the carrier the evidence was directed en- 
tirely to the value of the goods at the place 
of destination, defendant was not entitled to 
a peremptory instruction in its favor; i>lain- 
tiff being entitled to at least nominal dam- 
ages for the breach of the contract. — Id. 

App. 1908. In an action by a shipper 
against a railroad company for destruction 
by flood of goods shipiK^d, there was evidence 
that other railroads moved freight out of the 
lowland in the river bottoms in anticipa- 
tion of a possible inundation of their tracks 
in areas which were lower than defendant’s 
premises, and which the rising waters had 
commenced to invade, but that no one thought 
on the day when these operations were pros- 
ecuted that the flood would increase to a vol- 
ume sufficient to submerge the higher bottom 
levels on which defendant’s premises were 
situated, under 8 or 10 feet of water, as it 


did that night and the following day so rap- 
idly that thousands of people engaged in busi- 
ness in the bottoms were so completely sur- 
prised that no property of any consequence 
was saved, nor was there any intimation in 
the weather bureau reports of the coming of 
so extraordinary a flood. Held, that the evi- 
dence did not present an issue of fact for 
the jury as to defendant’s negligence, but 
showed that negligence could not be attrib- 
uted to it for failing to anticipate the com- 
ing of the flood. — Elam v. St. Louis & S. F. 
B. Co., 110 S.W. 601, 131 Mo. App. 115. 

App. 1908. In an action against a car- 
rier for injuries to goods, whether they were 
improperly loaded and packed held for the 
jury. — (^yonnelly v. Illinois Cent. Ry. Co., 113 
S.W. 233, 133 Mo. App 310. 

App. 1909. Changing the route of ship- 
ment from that stated in the contract is not 
negligence per se; but change, without good 
cause, coupled with unusual delay causing 
damage to the freight, is evidence of negli- 
gence sufficient to raise an issue of fact. — 
Parsons v. Louisville & N. R. Co., 118 S.W. 
101, 136 Mo. App. 494. 

App. 1911. Whether a carrier by the Is- 
suance of a bill of lading accepted a car of 
lumber for transportation is a question for 
the jury. — Milne v. Chicago, R. I. & P. By. 
Co., 135 S.W. 85, 155 Mo. App. 465. 

App. 1912. Whether damages to goods 
were caused by the carrier’s negligence held 
for the jury. — B. E. Funsten Dried Fruit & 
Nut Co. V. Toledo, St. L. & W. B. Co., 143 
S.W. 839, 163 Mo. App. 426. 

Whether a carrier of perishable freight 
was guilty of negligent delay in transport- 
ing the freight held for the jury. — Id. 

Whether negligent delay of a carrier in 
transporting freight was the proximate cause 
of the damage complained of held for the ju- 
ry. — Id. 

App. 1914. In an action for damages to 
a shipment of turkeys, evidence held suffi- 
cient to go to the jury. — Smith v. Chicago, 
B. I. & P. By. Co., 170 S.W. 324, 183 Mo. 
App. 180. 

App. 1915. In an action for damages to 
a car load of vegetables during transporta- 
tion, held, on the evidence, that whether 
plaintiff’s order to keep the ventilators on 
the refrigerator car closed was contributory 
negligence proximately causing the injury. 
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In an action for damages to a shipment 
of turkeys, no recovery can be had for an 
element not pleaded. — Id. 

App. 1914. In a shipper’s action for the 
loss of goods, in which the only allegation of 
damages was limited to the precise value 
of the goods, interest on the amount of the 
recovery could not be allowed. — Morrison 
Grain Co. v. Missouri Pac. Ry. Co., 17Q S.W. 
404, 182 Mo. App. 339. 

App. 1916. Verdict for $500 punitive 
damages against carrier for mistreatment of 
corpse held not excessive, or so out of pro- 
portion to actual damages of $5 as to show 
passion and prejudice. — Wall v. St. Louis 
& S. F. R. Co., 183 S.W. 1057. 

App. 1916. In an action for damages for 
failure to deliver sugar, evidence hrld to 
show that the carrier know that it had been 
resold or was to be resold, and so was lia- 
ble for consequential damages as loss of prof- 
its, on resale. — Ry ley- Wilson Grocer Co. v. 
St. Louis & S. F. R. Co., 184 S.W. 915. 

App, 1924. When goods delivered to a 
carrier for shipment are lost in transit, the 
carrier is liable for the reasonable market 
value thereof at the point of destination, less 
unpaid carrying charges thereto, — Ward v. 
American Ry. Express Co., 259 S.W. 514. 

App. 1924. At common law, damages for 
loss of a shipment are determinable as of the 
point of destination, though under the Cum- 
mins Amendment to the Interstate Commerce 
Act, a carrier’s liability is not limited to the 
value at destination, but includes full actual 

loss, damage, or injury.— Bernet, Craft & 
Kaufieman Milling Co. v. New York, O. & St. 
L. R. Co., 260 S.W. 508. 

Where a shipment of flour damaged in 
transit was shown to have been worth, at the 
point of destination, $13.30 per barrel, but to 
have been previously contracted for at $8.50 
per barrel, and where, after its loss, the con- 
signor manufactured more to replace that 

lost, held, that the carrier’s liability for dam- 
ages was measured by the cost of manufac- 
turing the flour to replace that lost, rather 
than by either the market value or the con- 
tract price, though such liability could not 
be less in any event than the contract price. 
—Id. 

App. 1924. Measure of damage to cab- 
bages and onions in transit is difference be- 
tween reasonable market value on date of 
arrival at destination had they arrived in 


good, sound, merchantable condition, and rea- 
sonable market value at same time and place 
in damaged condition. — American Fruit 
Growers v. St. Louis, B. & M. Ry. Co., 261 S. 
W. 949, certiorari denied St. Louis, B. & M. 

R. Co. V. American Fruit Growers, 45 S. Ct. 
94, 266 U. S. 611, 69 L. Ed. 467. 

App. 1925. Measure of damages for loss 
of wheat in transit stated ; “full actual loss, 
damage or injury.” — Forest Green Farmers’ 
Elevator Co. v. Davis, 270 S.W. 394, 216 Mo. 
App. 545. 

App. 1925. Liability includes full actual 
loss or injury. — Wall v. American Ry. Ex- 
press Co., 272 S.W. 76, 220 Mo. App. 989. 

App. 1925. The measure of damages for 
goods lost in transit, in either interstate or 
intrastate shipment, is the value thereof at 
the time when, and place where, they should 
have been delivered, less freight charges if 
not already paid. — Klingenberg v. Davis, 268 

S. W. 99, 219 Mo. App. 1. 

App. 1927. Measure of damages for ber- 
ries damaged in transit, refusal by consignee 
and reconsigned to another point, held differ- 
ence between value at original destination in 
damaged state and value had they arrivcnl in 
good condition, less net amount received for 
shipment. — Aurora Ih’uit Growers’ Ass’n v. 
St. I»uis-San Francisco Ry. Co., 297 S.W. 440, 
220 Mo. App. 1316. 

^=9136. — Questions for Jury. 

Sup. 1927. Whether baggage transfer 
company was negligent in not preventing dam- 
age to baggage during unprecedented flood 
held for jury. — Ford v. Wabash Ry. Co., 300 
S.W. 769, 318 Mo. 723, affirming judgment 
(App. 1924) 266 S.W. 1032. 

App. 1883. While, as a matter of law, 
in the absence of special contract, a carrier 
is not bound to furnish a refrigerator car, 
in an action against a carrier for damages 
to goods which froze while in transit, there 
being evidence to show that if the goods had 
been in the refrigerator car they would not 
have frozen, it was a question for the jury 
whether the carrier acted reasonably in not 
furnishing such a car. — Udell v. Illinois Cent. 
R. Co., 13 Mo. App. 254. 

App. 1892. In an action for injuries to 
goods while in shipment, evidence that they 
were delivered to the railroad company in 
sound condition and well and securely 
packed, and arrived at their destination bro- 
ken, was sufficient to Justify submission to the 
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jury of the question of defendant's negligence, 
though defendant offered evidence that the 
car in which the goods were placed was prop- 
erly and carefully handled and that no ac- 
cident happened to it. — Heck v. Missouri Pac. 
Ry. Co., 51 Mo. App. 532. 

App. 1903. Even if a carrier of a car 
load of explosives was liable for its destruc- 
tion by fire only in case of negligence, yet it 
is a question for the jury whether it was 
not negligence to allow it to stand for sev- 
eral days unguarded on a transfer track, 
half a mile from the business part of a town, 
exijosed to the risk of fires built by tramps, 
who infested the vicinity, and from sparks 
of passing locomotives, the nature of its con- 
tents being announced by a placard thereon. 
— piinenix Powder Mfg. Co. v. Wabash R. 
Co., 74 S.W. 492, 101 Mo. App. 442. 

App. 1906. Evidence in an action against 
a carrier for loss of freight from a fiood held 
sufficient to go to the jury on the question 
of defendant's negligence in not getting the 
gcKjds to a place of safety, after it knew of 
the apiu’oach of the fiood. — Pinkerton v. Mis- 
souri Pac. Ry. Co., 93 S.W. 849, 117 Mo. App. 
288. 

App. 1907. In an action against a car- 
rier for loss of a shipment of freight, the 
issue of defendant’s negligence held properly 
submit led to the jury. — Gratiot Street Ware- 
house Co. V. Missouri, K. & T. Ry. Co., 102 
8.W. 11, 124 Mo. App. 545. 

Where a bill of lading provided that, in 
case of loss, the damage should be computed 
at tbe value of the goods at the time and 
place of shipment, and in an action against 
the carrier the evidence was directed en- 
tirely to the value of the goods at the place 
of destination, defendant was not entitled to 
a peremptory instruction in its favor ; plain- 
tiff being entitled to at least nominal dam- 
ages for the breach of the contract. — Id. 

App. 1908. In an action by a shipper 
against a railroad comimny for destruction 
by fiood of goods shipiKul, there was evidence 
that other railroads moved freight out of the 
lowland in the river bottoms in anticipa- 
tion of a possible inundation of their tracks 
In areas which were lower than defendant’s 
promises, and which the rising waters had 
commenced to invade, but that no one thought 
on the day when these oi)erations were pros- 
ecuted that the fiood would increase to a vol- 
ume sufficient to submerge the higher bottom 
levels on which defendant’s premises were 
situated, under 8 or 10 feet of water, as it 


did that night and the following day so rap- 
idly that thousands of people engaged in busi- 
ness in the bottoms were so completely sur- 
prised that no property of any consequence 
was saved, nor was there any intimation in 
the weather bureau reports of the coming of 
so extraordinary a fiood. Heldf that the evi- 
dence did not present an issue of fact for 
the jury as to defendant’s negligence, but 
showed that negligence could not be attrib- 
uted to it for failing to anticipate the com- 
ing of the flood. — Elam v. St. Louis & S. F. 

R. Co., 110 S.W. 601, 131 Mo. App. 115. 

App. 1908. In an action against a car- 
rier for injuries to goods, whether they were 
improperly loaded and packed held for the 
jury. — Connelly v. Illinois Cent. Ry. Co., 113 

S. W. 233, 133 Mo. App. 310. 

App. 1909. Changing the route of ship- 
ment from that stated in the contract is not 
negligence per se ; but change, without good 
cause, coupled with unusual delay causing 
damage to the freight, is evidence of negli- 
gence sufficient to raise an issue of fact. — 
Parsons v. Loui.sville & N. R. Co., 118 S.W. 
101, 136 Mo. App. 494. 

App. 1911. Whether a carrier by the is- 
suance of a bill of lading accepted a car of 
luml)er for transportation is a question for 
the jury. — Milne v. Chicago, R. I. & P, Ry. 
Co., 135 S.W. 85, 155 Mo. App. 465. 

App. 1912. Whether damages to goods 
were caused by the carrier’s negligence held 
for the jury. — R. E. Funsten Dried Fruit & 
Nut Co. V. Toledo, St. L. & W. R. Co., 143 
S.W. 839, 163 Mo. App. 426. 

Whether a carrier of perishable freight 
was guilty of negligent delay in transport- 
ing the freight hold for the jury. — Id. 

Whether negligent delay of a carrier in 
transporting freight was the proximate cause 
of the damage complained of held for the ju- 
ry. — Id. 

App. 1914. In an action for damages to 
a shipment of turkeys, evidence held suffi- 
cient to go to the jury. — Smith v. Chicago, 
R. I. & P. Ry. Co., 170 S.W. 324, 183 Mo. 
App. 180. 

App. 1915. In an action for damages to 
a car load of vegetables during transporta- 
tion, heldj on the evidence, that whether 
plaintiff’s order to keep the ventilators on 
the refrigerator car closed was contributory 
negligence proxlmately causing the Injury, 
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was for the Jury. — ^Watson v. Union Pac. R. 
Co., 178 S.W. 871. 

App. 1916. Where meat shipped was de- 
livered to the carrier sealed in plaintiff’s re- 
frigerator car, and there is evidence that 
there was no delay or failure to ice, the ques- 
tion of the cause of the spoiling of the meat 
is for the jury. — Cudahy Packing Co. v. Atchi- 
son, T. & S. F. Ry. Co., 187 S.W. 149, 193 
Mo. App. 572. 

App. 1917. In action against carrier for 
loss on shipment, evidence of customary in- 
spection of cars by plaintiff held to make 
issue for jury as to condition of car when 
delivered to original carrier. — Equity Eleva- 
tor Co. V. Union Pac. R. Co., 191 S.W. 1067. 

App. 1923. In an action for damage to 
a shipment of stock feed, evidence on behalf 
of defendant that such feed had tendency to 
heat and spoil if it was not properly cured 
held to raise a question for the jury as to 
whether the loss resulted from defect in the 
goods or breach of the carrier’s public duty. 
— Schreiber Milling & Grain Co. v. Chicago 
Great Western R. Co., 246 S.W. 647. 

App. 1923. Where plaintiff, in Decem- 
ber, 1918, left household goods locked up in 
a farmhouse, and they were shipped to him 
in August, 1920, but lost in transit, on issue 
of plaintiff’s knowledge as to the condition 
of the goods, the presumption obtains that 
they reniaine<l in the same condition, the 
lapse of Ume only affecting their value, and 
what effect it had on them was for jury. — 
Taylor v. St. Louis & H. R. Co., 206 S.W. 
499. 

App. 1923. In action for fuel oil lost In 
transit, founded on a common-law liability 
of the carrier as an insurer, where evidence 
tended to prove that the tank car was deliv- 
(Tcd to carrier in good condition, and on ar- 
rival a destination the oil was lost, whether 
such loss resulted from act of shipper held, 
under the evidence, for jury. — Missouri Co- 
balt Co. V. Missouri Pac. R. Co., 255 S.W. 970. 

App. 1925. Whether nursery stock was 
negligently delayed by carrier, thereby sub- 
jecting it to frost, held for jury. — Mount 
Arbor Nurseries v. Now York, C. & St. L. R. 
Co., 273 S.W. 410, 217 Mo. App. 31. 

App. 1926. Proof held to make prima 
facie case for plaintiff which cannot be taken 
from jury, in action on bill of lading for 
shipments destroyed.— First Nat. Bank v. Mis- 
souri Pac. Ry. Co., 278 S.W. 1075, 220 Mo. 
App. 941. 


Question for jury, where evidence In con- 
flict as to delivery to carrier of shipments 
destroyed. — Id. 

Issue as to whether goods were delivered 
to carrier i)roperly submitted to jury, where 
controverted. — Id, 

App. 1926. In action for damages to 
shipment of corn, evidence held not to war- 
rant holding as matter of law that there was 
not sufficient rain to have penetrated cars. — 
Hurley v. Illinois Cent. R. Co., 282 S.W. 97. 
221 Mo. App. 478. 

App. 1927. Evidence of negligent delay 
in movement of car of berries held insuffi- 
cient for jury. — Aurora Fruit Growers’ Ass’n 

V. St. I^uis-San Francisco Ry. Co., 297 S.W. 
440, 220 Mo. App. 1316. 

Whether car containing strawberries 
should have been re-iced at shipping point 
held for jury. — Id. 

^=»137. — Initrnctioni. 

Sup. 1866. Where a plaintiff sets forth 
in his iwlition that the defendant, a railroad 
company, by failing to use ordinary care and 
diligence in the management of its railroad 
cars, caused the plaintiff to lose a negro 
slave who escap(Hl from the company’s cus- 
tody during transportation, but the instruc- 
tions are prcnlictited on the ground of a con- 
tract, and th(‘ resiwnsibililies of a bailee or 
common carrier are applied to the defc‘ndant, 
a judgment for the plaintiff will be set aside, 
although there was no demurrer to the ixdi- 
tion. — Harris v. Hannibal & St. J. R. Co., 37 
Mo. 307. 

Sup. 1927. Failure to instruct that ])laln- 
tiff has burden of proving carrier’s negligence 
concurred with act of God held no error, 
where carrier’s evidence tended to show such 
negligence. — Ford v. Wabash Ry. Co.. ;{()() S. 

W. 769, 318 Mo. 723, affirming judgment (App. 
1924) 266 S.W. 1032. 

App. 1883. In an action against a car- 
rier for damages to goods by a flood, it was 
not error to instruct that defendant must 
“establish” that the damage rt'sulted from 
the act of God. — Davis v. Wabash, St. L. & 
P. Ry. Co., 13 Mo. App. 449. 

App. 1887. Where, in an action to re- 
cover damages for injuries to goods alleged 
to be duo to the carrier’s negligence in trans- 
porting them, there was evidence of a special 
contract exempting the carrier from liability 
for damages caused by certain perils, and 


This Digest Is compiled on the Key-Number System. For explanation, see page liL 


6 M D— 111 


CARRIERS 


«=>137 


there was no evidence that such property, 
properly imcked, or packed as the property 
in question was packed, was not liable to 
be broken by the ordinary dangers incident 
to railroad transportation, and there was 
no evidence that the carrier failed to use 
ordinary care In handling the particular 
goods, an instruction that if the goods, when 
taken possession of by the carrier for trans- 
portation, were in good order and they were 
proi)erly packed, and when delivered at their 
destination were in an Injured condition, the 
law presumed that the injury was occasioned 
through the negligence of the carrier, was 
err(;neous, because it made the happening of 
the injury to the goods prima facie evidence 
of the carrier’s liability, though the acci- 
dent itscdf was exempted by the contract 
between the imrtii's, throwing the burdcm of 
proving negligence on the plaintiff. — Witting 
V. St. Louis & S. F. R. Co., 28 Mo. App. 103. 

App. 1888. In an action against a car- 
rier for injuries to goods in transit, a charge 
authorizing the jury to assess such damages 
as were occasioned hy the default or negli- 
gence of the defendant is not open to the ob- 
jection of failing to direct tiie jury to allow 
for such loss or damage as is usually or ncc- 
(‘ssarily Incident to such transportation. — 
Kain v. Kansjis City, 8t. J. & C. B. R. Co., 
29 Mo. App. 53. 

In an action against a carrier for inju- 
ry tog(H)ds ill transit, it was propiT, in charg- 
ing on the duty of the shipi>er with reference 
to the taking of the goods, to qualify the 
phrase “safe condition” by the word “rea- 
sonably.” — Id. 

App. 1900. In an action against an ex- 
press company for loss of a money package 
hy the burglarious breaking of the safe in 
wdiich the agent phuvd the money after 
making an ineffectual attempt to deliver it, 
an instruction that the jury should not de- 
termine the (juestion of defendant’s negli- 
gence in caring for the money hy placing it in 
the safe of a store by the fact that the mon- 
ey was stolen nor from the fact that It 
might not have been stolen or lost had de- 
fendant placed it elsewhere, but should de- 
termine It by what a reasonably prudent man 
would have done concerning his own affairs 
under like circumstances, as shown from a 
consideration of all of the evidence in the 
cause, was proper. — Bank of Vanduser v. 
Wells-Fargo Co., 120 S.W. 678, 139 Mo. App. 
77. 

App. 1910. AVherc answer did not plead 
contract releasing carrier nor was there any 


proof that bill of lading valuing freight was 
ever called to plaintiff's attention until of- 
fered at trial, or that rate charged was oth- 
er than full tariff rate, the court did not err 
in refusing to limit plaintiff’s recovery to 
value named in bill of lading. — McHaney v. 
St. Louis & S. F. R. Co., 129 S.W. 1065. See 
Carriers, ^167 in this Digest. 

App. 1912. An instruction in an action 
for damages for alleged willful negligence 
in handling the dead body of plaintiff’s wife, 
permitting a finding for the plaintiff without 
defining the elements of damage that the 
jury might consider, or limiting them to 
the evidence to determine the amount, was 
not reversible error. — Wilson v. St. Louis 
& S. F. R. Co., 142 S.W. 775, 160 Mo. App. 
649. 

App. 1914. In an action for damages to 
a shipment of turkeys, the jury should be 
told what the measure of damages is, though 
it be plain from the petitlom for what loss 
plaintiff seeks to recover ; hence an instruc- 
tion which merely limited the total amount 
plaintiff could recover is improper. — Smith v. 
Chicago, R. I. & P. Ry. Co.. 170 S.W. 324, 
183 Mo. App. 180. 

App. 1918. In action against a common 
carrier for damages to a shipment of meat, 
an instruction for defendant, if the damage 
was caused by the insufiiciency of the cars 
to prcqx'rly refrigerate the meat, held prop- 
erly refused as being outside the issue. — 
(hidaliy Packing Co. v. Atchison, T. & S. F. 
Ry. Co., 201 S.W. 623, 198 Mo. App. 520. 

App. 1923. An instruction, directing re- 
covery for a shipper for damage to goods dur- 
ing shipment because of the leaky car in 
wdiich it was shipped, was not erroneous as 
modified to deny recovery if the jury found 
the plaintiff knew of the leaky condition of 
the car, but was favorable to plaintiff for 
omitting the element of exercise of due care 
by plaintiff to observe the condition of the 
car in which the goods were loaded before 
they were tendered for shipment. — Schrelber 
Milling & Grain Co. v. Chicago Great West- 
ern R. Co., 246 S.W. 647. 

App*. 1924. In action for damage to 
goods in transit, instruction to allow differ- 
ence between w^hat they “would have brought 
in open market” on day of arrival at destina- 
tion, had they arrived in good condition, and 
reasonable market value in damaged condi- 
tion, held not misleading nor prejudicial to 
defendant, if technically erroneous. — ^Ameri- 
can Fruit Growers v. St. Louis, B. & M. Ry. 
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Co., 261 S.W. 949, certiorari denied St. Louis, 

B. & M. R. Co. V. American Fruit Growers, 45 
S. Ct. 94, 266 U. S. 611, 69 L. Ed. 467. 

App. 1924. In an action for dnmaf^es for 
deterioration in car of strawberries, instruc- 
tion that carrier was lial)le, if it failed to 
furnish car properly equlpi>ed for refrijjera- 
tion, or to properly refrigerate such car, when 
furnished to shipper, and contents were there- 
by damaged, was not objectionable as requir- 
ing carrier to have car iced to capacity at 
moment of delivery to shipper. — Tri-State 
Fruit Growers* Ass’n v. St. Louis-San Fran- 
cisco Ry. Co., 264 S.W. 445. 

In an action for damages for deteriora- 
tion in car of strawberries, an Instruction 
barring shipi>er’s recovery, if shii)per’s negli- 
gence contributed in any degree to damage of 
berries, was properly refused ; words “in any 
degree” being improper. — Id. 

App. 1925. Instruction whi(*h did not 
hypothesize negligence in loss of wheat as 
pleadtHl w^as erroneous. — Forest Green Farm- 
ers’ Elevator Co. v. Davis, 270 S.W. 594, 
216 Mo. App. 545. 

Instruction held erroneous as failing to 
limit recovery to amount of wheat claimed to 
have been lost. — Id. 

App. 1925. Instructions held to set forth 
constituent elements of negligent delay by «ir- 
rier. — Mount Arbor Nurseries v. New York, 

C. & St. L. R. Co., 275 S.W. 410, 217 Mo. App. 
51. 

Instruction in action against carriers for 
damage to shipment held properly refused, 
as misleading. — Id. 

App. 1928. Shipper’s requested instruc- 
tion making carrier insurer of shipment of 
strawberries held projH'rly modified to make 
carrier liable if it failed to transport berries 
in good condition. — Wentworth Fruit Grow- 
ers* Ass’n V. American Ry. Express Co., 1 S. 
W.(2d) 1028. 

Refusal of Instruction as to burden of 
proof resting on carrier from presumption 
arising from delivery in damaged condition, 
where shipper had pleaded specific negligence, 
held proper. — Id. 

^=»137^. — Verdict and findings. 

App. 1926. If Jury, in suit under insurer 
doctrine for damage to shliiment of corn, 
cannot determine whether damage was due 
to negligence of carrier or inherent condi- 


tion of goods, jury should find for plaintiffs. 
— Hurley v. Illinois Cent. R. Co., 282 S.W. 97, 
221 Mo. App. 47^ 


(G) CARRIER AS WAREHOUSEMAN. 

As to baggage of passenger, see post, ®=>404, 
Connecting carriers, see post, ^178, ISO. 
Limitation of liability, see post, <^157. 

^=»138. Change in natnre of liability of 
earner in general. 

See ewplanationt page Hi, 

0:^139. Goods awaiting transportation. 

See ante, ®»113, 134. 

App. 1891. Where goods are taken to 
a railroad depot for immediate shipnuait, and 
deposited in the railroad’s stondiouse (uily 
to await the arrival of a car and the con- 
venience of the railroad’s ag(mt, the rail- 
road’s liability as a carrier at once attaches, 
although the goods arc' destroyed whih* still 
in the storehousi*. — Gregory v. Wabash Uy. 
Co., 46 Mo. App. 574. 

^=>140. Goods awaiting delivery. 

Sup. 1884. In order to change* the lia- 
bility of a railroad company from that of 
common carrier to that of a wareboiHi'inan, 
it is not necessary that the (‘onsignee sbeuild 
have notice* of the arrival of the* ge)e)els at 
their destination. — Gashweib*r v. Wabash, St. 
L. & P. Ry. Co., 83 Mo. 112, 55 Am. Kcp. 55S. 

Sup. 1919. When a shipment arrives em 
time, and the carrier phice's the goods in 
warehouse te> await de*livery, its liability as 
carrier ceases after a reaseinable time for 
their removal, although no notice is given to 
the consigne*e, and its liability thereafter is 
that of a warehouseman only. — tAjip. 1915) 
Daiiciger v. Atchison, T. iV: S. P. Ry. Co., 179 8. 
W. 800, judgment reversiMl 212 S.W. 5. 

App. 1878. The liability of a railroad 
company as common carrier does not ter- 
minate wdth the deposit of the goods at the 
point of destination in a proper i)lace or with 
the delivery of them to a warehouseman, but 
the extraordinary liability so far continues 
as to enable the consignee to have reasonable 
time and opportunity after they are ready for 
delivery to examine and remove the goods. 
- -Bell V. St. Louis & I. M. R. Co., 6 Mo. App. 
363. 

App. 1886. After the arrival of goods at 
their destination, after they had been dis- 
charged from the cars, the liability of the 
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railroad company as a common carrier ceases, 
and it becomes a bailee for hire. — Buddy v. 
Wabash, St. L. & P. By. Co., 20 Mo. App. 
206. 

App. 1889. If goods shipped on railroads 
arrive on time, then the carrier is not bound 
to notify the consignee of the arrival; but 
it may, after the expiration of a reasonable 
time, unload the goods, or if in bulk, or full 
car lots, it may placed the car in a safe place 
under the charge of its servants, and when 
this is done the liability of the road ceases 
to be that of a carrier. — Piiulell v. St. Louis 
& II. By. Co., 34 Mo. App. 67n. 

App. 1800. If, after the original con- 
tract for the carriage of goods, the shipper 
directs that the goods In? delivered at an- 
other place to another, to be carried to the 
shipper at the original point of destination, 
and the carrier placed tluan in its wari'house 
at the substituted place of delivery until they 
could be taken by the third person, and while 
in such war(*house th(*y were destroyed by 
an accidental fire, without n<‘gligence of the 
carrh'r, it is not liable for their value*, for in 
such case the transit would have been at an 
end, and the carrit*!* would Ik* an ordinary 
bailee for hire. — llartinann v. Louisville & 
N. K. Co., 3t) Mo. App. SS. 

App. 1S9(). If, wh(‘ii a car of wheat ar- 
rived, the carrier notili(‘d the consignee of 
its arrival, and thereupon i»laced it in a rea- 
sonably safe place to await the ae-tion of the 
consignee* in taking pos.session of it, holding 
itself ready to inform tin* consignee, upon aie 
plication, of the place where it was, the car- 
rier thereafter held it as warehousi*man, and 
was not liable for its accidental destruction 
by lire without negligence on its part. If, 
on the other hand, in iiursuance of a previ- 
ous arrangement with the c*cuisignee, the car- 
rier had engaged that all car load consign- 
ments of wheat for such consignee should, on 
their arrival, be placed on a certain track, and 
the car load was placed on that track, and the 
carrier notified the consignee that it had so 
arrived and had been so placed, then the car- 
rier was exonerated in r(*spect of its liability 
as a common carrier, irrespective of whether 
such track was a reasonably safe place or not. 
— Pindell v. St. Louis & H. By. Co., 41 Mo. 
App. 84. 

App. 1894. Where goods arrive out of 
time, the carrier should notify the consignee 
of their arrival; also, where it is the car- 
rier's custom to give notice, even when they 
arrive on time ; and if, after diligent inquiry, 


the consignee cannot be found, or if he fails 
to remove them in a reasonable time after 
receiving notice, the carrier may store them, 
and his liability will then be that of a ware- 
houseman.— Frank V. Grand Tower & C. By. 
Co., 57 Mo. App. 381. 

App. 1897. The liability of a common 
carrier as insurer of perishable goods ter- 
minates, and its liability as warehousekeeper 
begins, on the arrival of the goods at the 
place of delivery on time, and the consignor’s 
right to recover, if any he has, is dependent 
upon a breach of the carrier's contract, not 
to carry, but to deliver the goods after ar- 
rival; and where notice of arrival is given 
to the consignee, the risk, after such notice 
and a reasonable time thereafter for the con- 
signee to call for the goods, is that of the 
owner, and not of the carrier. — Herf & Fre- 
richs Chemical Co. v. Lackawanna Line, 70 
Mo. App. 274. 

App. 1916. A railroad, whose relation 
to goods at the time of their destruction by 
fire is that of warehouseman, is only lia- 
ble for negligenci*. — Dancinger Bros. v. Chi- 
cago, B. J. & P. By. Co., 3 82 S.W. 120. See 
Carriers, ^145 in this Digest. 

App. 192S. Notice to consignee l)efore 
shipment reaclu*d point of delivery held in- 
sutlicient to start 4S-hour jjcriod after which 
carrier’s liability as such ceast‘d ; “notice of 
arrival.’’— Iloyland Flour Mills Co. v. Mis- 
.souri Pac. B. Co., 5 S.W. (2d) 325, certiorari 
denied Erie B. Co. v. Iloyland Flour Mills 
(\)., 48 S. Ct. 433, 277 U. S. 586, 72 L. Ed. 
1(H)1. 

^==9141. Special contracts for storage. 

^vc explanation, pffQc Hi, 

^::9l42. Duties of carrier as warehouse- 
man. 

App. 1883. Bev. St. § 556, provides that 
no warehouseman or other person shall sell, 
incumber, or permit to be shipped beyond 
his control any goods for which a receipt 
shall have b(‘en given by him, whether re- 
ceived for storing, etc., or other purpose, 
without the written consent of the one hold- 
ing such riH'eipt: and section 561 provides 
that all the pn»visions of such chapter shall 
be applicable to bills of lading and to all per- 
sons, their agents and servants, that shall 
or may issue bills of lading of any kind or 
dewrlption. Held, that these statutes do not 
mean that when goods are consigned to “ship- 
pers’ orders,’’ and the order of the shipper 
or his agent, though not in writing, is obey- 
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ed by the carrier, the carrier is to be liable 
to the shipper if the agent disobeys secret in- 
structions of the shipper, whereby the goods 
or the proceeds are lost to the shipper, be- 
cause the agent’s orders were not given in 
writing. — Watson ▼. Hoosac Tunnel Line Co., 
13 Mo. App. 263. 

®s»143. Acts or omlMions oonstltntins 
negUgenoe. 

Sup. 1894. A railroad company is only 
bound to use the same diligence to save freight 
stored in its warehouse, at its destination, 
from fire, as it uses to save its own property, 
where the shipper has been notified that it 
is held subject to his order and at his risk. 
— E. O. Stanard Milling Co. v. White Line 
Cent. Transit Co., 26 S.W. 704, 122 Mo. 258. 

App. 1876. There were two men in St. 
Charles named II. H. A merchant at a dis- 
tance received an order for goods, signed “11. 
H.,” and knowing of H. H. No. 1, to whom he 
was willing to sell, forwarded the goods by 
railroad. Q^'lie company tendered the goods 
to H. H. No. 1, who said he had not ordered 
them, and refused them, and the company 
then stored them as warehouseman. II. II. 
No. 2 then appeared and produced bill of lad- 
ing, and demanded the goods. The company 
delivered them to him, and ho absconded with 
them, the price remaining unpaid to the sell- 
er, who then sued the company on the ground 
of misdelivery. HeM, that the company, as 
warehouseman, was liable for due diligence 
only, and that it was not chargeable, under 
the circumstances, wdth negligence. — Bush 
V. St. Louis, K. C. & N. By, Co., 3 Mo. App. 
62. 

^=»144. Proximate came of loss. 

Sec explanation, page in. 

®=»145. Extent of liability, 

App. 1916. A railroad, whose relation to 
goods at the time of their destruction by 
fire is that of W'arehouseman, is only liable 
for negligence. — Dancinger Bros. v. Chicago, 
R. I. & P. Ry. Co., 182 S.W. 120. 

^=»146. Actions involving liability as 
warebonseman. 

Sup. 1894. In an action against a com- 
mon carrier for the loss of freight stored in 
its warehouse at its destination, subject to 
the shipper’s order, where plaintiff alleges 
that defendant negligently permitted it to 
be burned, the burden is upon him to show 
that fact.— E. O. Stanard Milling Co. v. White 
Line Cent. Transit Co., 26 S.W. 704, 122 Mo. 
258. 


App. 1890.' Where, in an action against 
a carrier for the loss of goods by fire while 
in a warehouse between the place of ship- 
ment and the place of delivery as specified 
in the bill of lading, the carrier alleged that 
the shipper directed that they be delivered 
at the place where destroyed, as to which 
the evidence was conflicting, it was error to 
refuse to instruct that the burden was on 
defendant to show that the plaintiff gave di- 
rections for the delivery of the goods at the 
place where lost. — Hartmann v. Louisville 
& N. R. Co., 39 Mo. App. 88. 

Where, in an action against a carrier 
for loss of goods by fire while in a warehouse 
at a point between the place of shipment and 
destination as shown by the bill of lading, 
there was no evidence tending to show a spe- 
cial contract exonerating the carrier from 
liability for loss in case of fire, defendant 
having set up an agreement to accept the 
goods at the place where lost, it was error 
to refuse to instruct that the verdict must be 
for plaintiff, unless the jury believe from 
the evidence that the plaintiff agreed to ac- 
cept the goods in controversy at the place 
where destroyed, — Id. 

App. 1895. The evidence in an action 
for the destruction of plows in defendant’s 
warehouse concedes that the goods were stor- 
ed exclusively for plaintiff’s accommodation, 
and there was no suggestion that th('y were 
stored for hire, and that defendant was as 
careful of plaintiff’s goods as of its own. 
The fire was caused by the explosion of a 
lantern which had just been filled by defend- 
ant’s porter, who was a careful man, and ow- 
ing to the material of the building, and also 
that its floors were greasy and oily, the fire 
spread so rapidly that the freight could not 
be removed. lIcM, that the court did not err 
in taking the case from the jury; there be- 
ing no evidence of gross negligence. — Hap- 
good Plow Co. V. Wabash Ry. Co., 61 Mo. 
App. 372. 

A petition in an action for the value 
of plows destroyed by fire in defendant’s 
warehouse sought to charge defendant as 
warehouseman, but did not state that it was 
a bailee for hire, or that plaintiff either paid 
or offered to pay anything for the storage, 
and sought a recovery for the entire value 
of the goods, without deduction for storage 
charged. While charging negligence, it did 
not state any degree of negligence. Held to 
state nothing incompatible with a bailment 
without consideration. — Id. 
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App. 1924. While a carrier as ware- 
houseman is not an insurer of goods and can 
l>e held liable for loss of them only on proof 
by shipper of negligence, a presumption of 
negligence arises against the warehouseman 
from the mere showing of a loss or injury 
which must be explained away by the ware- 
houseman. — Viviano V. Davis, 258 S.W. 69. 

In an action against carrier as such or as 
warehouseman for loss of portion of shipment 
returned to plaintiff on consignee’s refusal to 
accept, where plaintiff testilied he delivered 
the goods to defendant in good condition and 
it was conceded the goods were in defend- 
ant’s possession from that time until again 
delivered to plaintiff, but defendant did not 
attempt to show why all the goods were not 
retunuHl or what became of the goods miss- 
ing, plaintiff held to have sustained the bur- 
den of proof of negligence of defendant. — Id. 

App. 1928. In determining whether no- 
tice of arrival was sent after arrival at point 
of delivery of shipment cemsigned to New 
York ("ity for exi>ort, evidence of custom as 
to delivery at docks held competent. — lloy- 
land Flour Mills Co. v. Missouri Pac. R. Co., 
5 S.W. (2d) 125, certiorari denied Erie R. Co. 
v. Hoyland Flour Mills Co., 48 8. Ct. 43:1, 
277 U. S. 580, 72 L. Ed. 1001. 


(II) LIMITATION OF LIABILITY. 

(Carriage of live stock, see post, C=»218. 
Injuries to passengers, s<‘e post, ®=>307. 

Of connecting carriers, see post, ^180. 

C^147. Nature of right to limit liabil- 
ity. 

App. 1870. A carrier may, by special 
contract, limit his common-law liability. — 
Kirby v. Adams Express Co., 2 Mo. App. 
:i09. 

App. 1894. Contracts limiting the lia- 
bility of common carriers to a specified 
amount are valid, when supported by a val- 
uable consideration. — Duvenick v. Missouri 
Pac. Ry. Co., 57 Mo. App. 550. 

App. 1909. It is the duty of a common 
carrier to carry without any contract limit- 
ing its liability, which duty it may be com- 
pelled to perform when compensation for the 
services is tendered. — Burgher v. Wabash R. 
Co., 120 S.W. 673, 139 Mo. App. 62. 

App. 1910. Interstate Commerce Act 
(Act Feb. 4, 1887, c. 104, § 20, 24 Stat. 386, 
as amended by Act June 29, 1906, c. 3591, $ 


7, 34 Stat. 501), providing that a carrier is- 
suing a bill of lading shall be liable to the 
owner thereof for any injury to the property 
“caused” by it or any connecting carrier, and 
that no contract shall exempt the carrier 
from such liability, prohibits a carrier from 
limiting its liability ; the word “caused” be- 
ing coextensive with the measure of the car- 
rier’s liability at common law. — Holland v. 
Chicago, R. I. & P. Ry. Co., 123 S.W. 987, 139 
Mo. App. 702. 

App. 1910. A carrier’s liability cannot 
be limited unless the limitation is a reason- 
able one. — McElvain v. St. Louis & S. F. R. 
Co., 131 S.W. 736, 151 Mo. App. 120. 

App. 1915. Provision of a contract of 
interstate shipment, limiting liability for loss 
and injury, is valid. — Ball v. Lusk, 175 S.W. 
2:^8, 189 Mo. App. 297. 

App. 1926. Strike clause in contract of 
carriage held valid, even though a strik(‘ was 
in existence at time contract was made. — 
Mourer v. Wabash Ry. Co., 280 S.W. 1050. 

^=9148. Wbat law soverns. 

Sup. 1892. In an action brought in Mis- 
souri against a railroad company for the val- 
ue of cotton destroyed in transitu by fire, it 
appeared that the bill of lading was made in 
Texas, and the cotton was shipped to Mas- 
sachusetts. Defendant answered, setting up 
a provision in the bill of lading that “this 
company shall not be liable for loss or damage 
by fire,” to which plaintiff pleaded in rei)ly 
a statute of Texas, declaring void any limita- 
tion by carriers of their common-law liability, 
but it appeared that the statute did not ai>ply 
to shipments to ixfints without the state. 
Held, that it was error to refuse an instruc- 
tion (hat the bill of lading, being a through 
one, should be construed by the laws of Mis- 
souri, as such instruction would be ofpii va- 
lent to disregarding the statute pleaded, and 
place defendant’s liability solely under the 
common law, equally in force in both states. 
— Otis Co. V. Missouri Pac. Ry. Co., 20 S.W. 
676, 112 Mo. 622. 

App. 1890. Where a contract for the 
carriage of freight from one state to another 
contained a limitation on the carrier’s coni- 
inou-law liability, the question as to what 
is to bo dc'emed evidence of the shipper’s as- 
sent to the limitation is to be determined by 
the laws of the state where the contract was 
made, and not by the laws of the state where 
the goods were to be delivered and a suit for 
their loss was brought. — Hartmann v. Louis- 
ville & N. R. Co., 39 Mo. App. 88. 
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App. 1801. A bill of lading acknowledg- 
ing the receipt of the goods, “to be trans- 
ported from Hillsboro, Texas, to Galveston, 
and delivered to the consignees, or a con- 
necting common carrier,” though designating 
a point in another state as the destination, 
and guarantying a through rate of shipment, 
is a contract to be performed wholly within 
the state of Texas, and as such within the 
provisions of the statute of Texas, prohibiting 
carriers from restricting their common-law 
liability. — Bennitt v. Missouri Pac. By. Co., 
46 Mo. App. 056. 

^=s»149. Liabilities snbjeot to limitation* 
^=9149^. — In general. 

Sup. 1867. Where cotton delivered to a 
railroad company for tran.sportation, uixm a 
receipt on which is stamped, “At owner's risk 
of fire,” is lost by fire w’hlle in the company’s 
possession, on a train, the comiainy is not 
liable if the persons in charge of the train 
took all reasonable care, and observed all 
reasonable precautions, in the management 
and conduct of the train, and if the car con- 
taining the cotton was reasonably tight and 
suitable for its transportation. — Levering v. 
Union Transp. & Ins. Co., 42 Mo. 88, 97 Am. 
Dec. 320. 

Sup. 1884. A common carrier may limit 
his liability as to goods after they arrive at 
their destination, except as to loss occurring 
through fraud or want of good faith. — Gash- 
weiler v. Wabash, St. L. & P. By. Co., 83 Mo. 
112, 53 Am. Bep. 558. 

App. 1889. A common carrier may, by 
contract, limit its liability for all accidents 
which are not the result of its own negli- 
gence or that of its agent. — Baker v. Missouri 
Pac. By. Co., 34 Mo. App. 98. 

App. 1893. A carrier must furnish ve- 
hicles to safely carry on his business of trans- 
portation, his calling implying that he will 
do business for the public with reasonable 
safety and security to the property of those 
who patronize him, and it is so much his duty 
to do so that public iwlicy will not permit 
him to make a contract exonerating him for 
a failure so to do. — Ilaynes v. Wabash B. Co., 
54 Mo. App. 582. 

App. 1906. A carrier may, with the as- 
sent of the shipper, fairly obtainecl and on a 
sufficient and lawful consideration, restrict 
its common-law liability to such damages as 
result from negligence. — Ficklin v. Wabash B. 
Co., 93 S.W. 847, 117 Mo. App. 221. 


App. 1914. A carrier engaged in inter- 
state commer(*e under the federal law may 
not contract for freedom from liability for 
negligence of itself or its servants, but may 
provide for speedy written notice of loss and 
for reasonably short limitation of an action 
against it. — Sims v. Missouri Pac. By. Co., 
163 S.W. 275, 177 Mo. App. 18. 

App. 1925. Carrier may limit its liabil- 
ity under federal statutes and common law, 
for damages causiKi by unreasonable delay in 
transporting except as to its own negligence. 
— ^W'arner v. St. Louis-San i^ancisco By. Co., 
274 S.W. 90, 218 Mo. App. 314. 

Carrier should be enabled to limit liabil- 
ity for delay by contract, with burden of 
proving Itself free of negligence. — Id. 

» Neglieenoe or misoondnot. 

Carriage of live stock, see post, ®»218. 

A stipulation in a bill of lading releasing 
the carrier from liability for Its negligence is 
void as against public policy. 

— Sup. 1887. McFadden v. Missouri Pac. By. 
Co., 4 S.W. 689, 92 Mo. 343, 1 Am. St. 
Bep. 721 ; (1890) Witting v. St. Louis & 
S. P. By. Co., 14 S.W. 743, 101 Mo. 631, 10 
L. B. A. 602, 20 Am. St. Bep. 636 ; (1894) 
E. O. Stanard Milling Co. v. White Line 
Cent. Transit Co., 26 S.W. 704, 122 Mo. 
258; 

App. 1905. Jones v. St. Louis & S. F. B. 
Co., 91 S.W. 158, 115 Mo. App. 232 ; (1906) 
Griffin v. Wabash B. Co., 91 S.W. 1015, 
115 Mo. App. 549 ; Ficklin v. Wabash B. 
Co., 93 S.W. 861, 117 Mo. App. 211; Ful- 
bright V. Waba.sh B. Co., 94 S.W. 992, 118 
Mo. App. 482. 

Though common carriers may limit their 
common-law liability by six^cial contracts, 
they cannot thus protect themselves against 
the consequences of their own negligence. 

— Sup. 1873. Ketch um v. American Mer- 
chants’ Union Express Co., 52 Mo. 390; 
(1875) Bead v. St. Louis, K. C. & N. B. 
Co., 60 Mo. 199 ; (1876) Snider v. Adams 
Express Co., 63 Mo. 376 ; (1877) Oxley v. 
St. Louis, K. 0. & N. By. Co., 65 Mo. 629 ; 

App. 1899. Nickey v. St. Louis, I. M. & 
S. By. Co., 35 Mo. App. 79; (1899) D. 
Klass Commission Co. v. Wabash B. Co., 
80 Mo. App. 164. 

Sup. 1867. A common carrier may not 
restrict his liability so as to exempt himself 
from liability for losses caused by a neglect 
of that degree of diligence which the law casts 
upon him in his character of bailee. — Levering 
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T. Union Transp. & Ins. Co., 42 Mo. 88, 97 Am. 
Dec. 320. 

Sup. 1924. Contracts by common carri- 
ers and similar public service corporations to 
exempt themselves from either total or par- 
tial liability for negligence are void as against 
public policy regardless of whether they rest 
upon a consideration. — State ex rel. Western 
Union Telegraph Co. v. Public Service Com- 
mission, 204 S.W. 669, 304 Mo. 505, 35 A. L. 
R. 328. 

App. 1870. An express company cannot, 
by contract limiting its liability for loss of or 
damage to goods, shield Itself from liability 
for its carelessness or neglect. — Kirby v. 
Adams Express Co., 2 Mo. App. 309. 

App. 1889. A common carrier is excused 
from delivery of goods when they have been 
seized under legal process, but is not relieved 
from liability for failure to deliver goods by 
showing that a city marshal, acting as depu- 
ty sheriff of a county, stdzed the goods pur- 
suant to a teh'gram from a sheriff of another 
county holding a writ of attachment against 
the shipixu’, even though the carrier is under 
a si)ecial contract exempting it from liability, 
as such contract cannot exempt it from the 
negligeiK'e of its employes. — Nickey v. St. 
Louis, I. M. & S. Ry. Co., 35 Mo. App. 79. 

App. A carrier cannot contract against 
its own iK'gligence. — (1890) (Conover v. Pacific 
Express Co., 40 Mo. App. 31 ; (1897) Keller- 
man v. Kansas City, St. J. & C. B. R. Co., 68 
Mo. App. 255; (1909) Libby v. St. Louis, I. 
M. & S. Ry. Co., 117 S.W. (159, 137 Mo. App. 
276; (1911) Ix?as v. Quincy, O. & K. C. R. 
Co., 136 S.W. 963, 157 Mo. App. 455. 

App. 1910. A shipi)er may by the writ- 
ten contract of shipment release for a valu- 
able consideration the carrier from damages 
from its prior negligent delay in providing 
cars or loading the shipment. — Holland v. 
Chicago, R. 1. & P. Ry. Co., 123 S.W. 987, 139 
Mo. App. 702. 

App. 1917. A carrier cannot exempt it- 
self by contract from liability for its negli- 
gence in not furnishing safe vehicles for trans- 
porting goods. — McDaniel Milling Co. v. Mis- 
souri Pac. R. Co., 191 S.W. 1021. 

App. 1925. Strike not as matter of law 
negligence, and stipulation exempting carrier 
from liability for delay on account thereof in 
transporting interstate shipment is valid, if 
made in good faith. — Warner v. St. Louls-San 
Francisco Ry. Co., 274 S.W. 90, 218 Mo. App. 
314. 


Mode or form of limitation. 

Sup. 1924. Basing of rates by common 
carriers and similar public service corpora- 
tions in part on liability Involved in a given 
service is determination in advance of the 
maximum amount thereof, a liquidation of 
the damages contingent upon nonperformance 
of the service, and is not a limitation of lia- 
bility for negligence. — State ex rel. Western 
Union Telegraph Co. v. Public Service Com- 
mission, 264 S.W. 669, 304 Mo. 505, 35 A. L. 
R. 328. 

App. 1897. A contract between a ship- 
per and a carrier to limit the liability of the 
latter in case of loss must be founded on a 
special agreement, to which the shipper as- 
sentecl, for a lower rate of freight than would 
have been charged but for such special con- 
tract, and the consideration of reduced com- 
pensation will not be presumed in the absence 
of proof from the agreement limiting the 
carrier’s liability. — Kellerman v. Kansas City, 
Si. J. & C. B. Ry. Co., 68 Mo. App. 255. 

App. 1911. The mere fact that a ship- 
IK»r shipped under a rate prescribed for lim- 
ited liability, instead of under a greater rate, 
prescribed for unlimited liability, would not 
oi)erate as a limitation upon the carrier’s 
common-law liability; nor would the addi- 
tional fact, in case of an interstate ship- 
ment, that the rates in force were on file 
with the Interstate Commerce Commission 
and duly posted in the carrier’s depots and 
freight offices, as rwiuired by the interstate 
commerce act, operate as constructive knowl- 
edge, sufficient as a basis of a contract limit- 
ing liability of the carrier through an accept- 
ance, by the mere act of shipping the goods 
under the lesser rate. — Drey & Kahn Glass 
Co. V. Missouri Pac. Ry. Co., 136 S.W. 757, 
156 Mo. App. 178. 

App. 1914. Under the federal regulations 
of interstate shipments, a carrier cannot, by 
mere stipulation in an independent contract, 
such as a lease of an elevator having no con- 
nection with a contract for the shipment of 
goods, relieve itself of its liability as a com- 
mon carrier for the loss of goods. — Morrison 
Grain Co. v. Missouri Pac. Ry. Co., 170 S.W. 
404, 182 Mo. App. 339. 

^=:»152. — Notice. 

See explanation, page UL 

€=»153. — Bill of lading; or aMpping 
receipt. 

App. 1876. A si>ecial contract limiting 
the liability of a common carrier may be es- 
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tabllshed by showing the consignor’s accept- rier assumes liability only to the extent of 
ance of a receipt stating a limitation.— Kirby the agreed value of the property, such stipu- 
V. Adams Express Co., 2 Mo. App. 369. latlon Is valid and binding and does not con- 


App. 1890. Under Hurd’s 111. St. 1874, p. 
268, § 1, providing that, whenever any prop- 
erty is received by a common carrier to be 
transported it shall not be lawful for such 
carrier to limit his common-law liability safe- 
ly to deliver such property by any stipulation 
or limitation expressed In the receipt given 
for such property, and the decision of the 
courts of Illinois, the acceptance of a receipt 
or bill of lading with printed conditions or 
notice limiting the carrier’s liability without 
dissent will not establish the contract of lim- 
itation, but such assent must be shown by 
other and additional evidence. — Hartmann v. 
Louisville & N. R. Co., 39 Mo. App. 88. 

App. 1903. An express comiwny acting 
as a collector cannot limit its liability as such 
for accepting a draft lnst(‘ad of money to that 
of a forwarder, nor to a deflnite sum, by stip- 
ulations in its receii>t givcui for the claim to 
be collected. — Gowling v. American Exp. Co., 
76 S.W. 712, 102 Mo. App. 360. 

App. 1914. Plaintiff, an exiK»ricnced jew-r 
elry salesman, being comptdlcd to ship jewel- 
ry cases by freight, held charged with actual 
notice of a stipulation on the back of the bill 
of lading exempting the carrier from liability 
exc(»pt by si>ccial agreement containing the 
stipulated value of the articles indorsed there- 
on. — Russell v. Quincy, O. & K. C. R. Co., 164 
S.W. 164, 177 Mo. App. 186. 

App. 1918. A bill of lading in an inter- 
state shii)ment must b(‘ regarded as contain- 
ing the entire contract ui)on which the re- 
sponsibilities of the parties rest. — Cudahy 
Packing Vo. v. Hixby, 20.j S.AV. SOo, 199 Mo. 
App. 589, certiorari denied 39 S. Ct. 19, 248 
U. S. 577, Oil L. Ed. 429. 

App. 1927. Limitation, in bill of lading, 
of re-icing fruit air to regular icing sta- 
tions, does not save carrier from liability for 
damages caused by failure of carrier to ex- 
ercise care rapjired to re-ice in transit. — 
Aurora Fruit Growers’ Ass’n v. St. Louis-San 
Francisco Ry. Co., 297 S.W. 440, 220 Mo. App. 
1316. 

C=^154. Coniideration. 

Carriage of live stock, see post, ®=»218. 

Sup. 1887. Where parties agree on a 
fixed valuation of the property, and a si)ecial 
and reduced rate of freight is given and re- 
ceived, based on the condition that the car- 


travone the rule which forbids the carrier to 
stipulate against his oivn negligence. — McFad- 
den V. Missouri Pac. R. Co., 4 S.W. 689, 92 Mo. 
343, 1 Am. St. Rep. 721. 

Sup. 1899. A limitation in a shipping 
contract of the measure of recovery is not 
binding unless based on a special rate. — Rich- 
ardson V. Chicago & A. Ry. Co., 50 S.W. 782, 
149 Mo. 311. 

Sup. 1900. A contract of shipment of 
goods from one state to another stated that 
the rate charged was siwcial, and given in 
consideration of a limited valuation placed on 
the gm)ds, for which the carrier should be 
liable. The evidence showed that the rate 
charged for shipment was the regular rate. 
held, that the contract of shipment did not 
limit the consignee’s right to recover the full 
value of goods lost in transit, and the fact that 
the .shipper was required to sign a stipulation 
that the carrier’s liability should not exceed 
a certain amount, in order to get the rate 
charg(‘d plaintiff, does not show that the rate 
chargcxl was not the regular rate. — Ward v. 
Missouri Pac. Ry. Co., 58 S.W\ 28, 158 Mo. 
226. 

Sup. 1918. An agreement limiting recov- 
ery of damages for injuries to a shipment of 
rugs in bales to ^50 held invalid for want of 
consideration; there being no alternative 
rate for rugs so packed for the shipper to 
choose, and hence no consideration sui)porting 
the contract.— Her Rogosian v. Atchison, T. 
& S. F. Ry. Co., 202 S.W. 1078. 

App. 1890. Where the shipper of an ex- 
press package which was valuable failed to 
state its value to the carrier’s receiving agent, 
and the receipt given provided that the car- 
rier should not be liable for any loss over ^50 
unh'ss tile value of the article had been given, 
such provision was not binding on the ship- 
IKT, there having been no contract for a lower 
freight rate in view of such value, and it not 
apiiearing that the shlpi>er even knew what 
tho rate would be, since the charges were to 
be paid by the consignee.— Conover v. Pacific 
Express Co., 40 Mo. App. 31. 

App. 1894. Where the uncontradicted 
evidence shows that the full freight rate was 
paid for a shipment, a contention that a 
clause in the bill of lading exempting the 
railroad from loss by fire was supported by 
a reduced rate cannot be sustained.— Ilance v. 
Wabash Western Ry. Co., 56 Mo. App. 476. 
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App. 1894. The fact that the freight rate 
charged In a given contract is tlie same rate 
charged everybody who ships under a like 
contract does not show that such rate is in 
fact a reduced rate; but where the carrier 
has in force, and for practical application, a 
higher rate for shipments made without con- 
tract for release than the rate charged in 
the contract containing such release, such 
contract has a sufficient consideration, and, 
in an action by tlie shipper for damages, de- 
fendant, may show such reduced rate to limit 
its liability to the amount stipulated in the 
contract. — Duvenick v. Missouri Pac. Ry. Co., 
57 Mo. App. 550. 

App. 1897. The contract made by a car- 
rier with the shipper in which the latter 
sought to limit its liability for loss by its 
negligence recited that “in consideration of 
tariff dollars per car the said railroad com- 
pany agrees to transport one car” between 
two imiiits spevified. 77c/d, that the contract 
does not show an agreement for a lower rate 
of freight as a consideration for the limitation 
of its liability, the tariff rate being one fixed 
by the railroad commissioners, and the one 
the carrier is authorized to charge where its 
liability is not limited. — Kelh'rman v. Kan- 
sas City, St. J. & C. B. Uy. Co., G8 Mo. App. 
L'55. 

App. 1S98. A recital in a contract for 
transi>ortation, that the rate charg('d was less 
than the regular tariff rate, when such con- 
tract did not apply, has the effect of slating 
that there was a regular tariff rate for ship- 
ment not covered by six^cial contracts, and 
that the rate charged was less than such 
higher rate, and therefore the recitals in the 
contract were prima facie evidence of the 
fact that there was a higher legal rate than 
that charged, and that the latter was a re- 
duced rate, and hence a sufficient con.sidera- 
tion for the exein]>tion from liability for the 
loss of live stock shipix»d beyond $100. — Wy- 
rick v. Missouri, K. & T. Ry. Co., 74 Mo. App. 
400. 

App. 1903. A contract limiting the lia- 
bility of a carrier with respect to the ship- 
ment of goods must be supiwrted by a suffi- 
cient consideration. — Phmnix Powder Mfg. 
Co. V. Wabash R. Co., 74 S.W. 492, 101 Mo. 
App. 442. 

The clause in a bill of lading limiting the 
carrier’s liability will not be held valid on 
the ground that a reduced rate was intended, 
no rate being siKHdfled, and none being talked 
of by the parties. — Id. 


App. 1903. A stipulation in a written 
contract of shipment placing a limited value 
on the property shipped in case of its loss by 
the default of the carrier, when not made in 
consideration of special or reduced rates, is 
not binding on the shipper. — 101 Live Stock 
Co. V. Kansas City, M. & B. R. Co., 75 S.W. 
782, 100 Mo. App. 074. 

App. 1904. Where a contract partially 
exempting a railroad from liability for in- 
jury to goods shlpiK»d was made in consid- 
eration of a reduced rate, but the company 
charged a rate in excess of that stipulated in 
the contract, it was not entitled to Insist 
ui)on its exemption from liability. — Hendrix 
V. Wabash R. Co., 80 S.W. 970, 107 Mo. App. 
127. 

App. 1900. Where a carrier failed to 
comply with the interstate commerce act, 
requiring the posting of a schedule of rates 
at all stations, etc., a limitation of liability 
in an interstate shipment, recited to be in 
consideration of reduced rates, was void for 
want of consideration, as the carrier had un- 
der the circumstances but one rate. — Griffin 
V. Wabash R. Co., 91 S.W. 1015, 115 Mo. App. 
519. 

App. 1906. A stipulation in a contract of 
affreightment that the carrier shall not be 
liable for loss or injury to the goods unless 
a claim therefor is made in writing witliin 
five days after the arrival of the shipment at 
its destination is supported by sufficient con- 
sideration. — ITreeman v. Kansas City South- 
ern Ry. Co., 93 S.W. 302, 118 Mo. App. 520. 

App. 1900. A contract for the shipment 
of freight limiting the carrier’s liability, in 
consideration of the shipper “securing a re- 
duced rate of freight,” can be sustained, if at 
all, only on proof of such consideration. — 
Ficklin v. Wabash R. Co, 93 S.W. 847, 117 Mo. 
App. 221. 

App. 1900. The agreement in a contract 
of affreightment to limit the carrier’s lia- 
bility in case of loss of the goods to $5 per 
hundredweight falls for lack of considera- 
tion; the contract disclosing no considera- 
tion. — Meyei-s v. Missouri, K. & T. Ry. Co., 96 
S.W. 737, 120 Mo. App. 288. 

App. 1900. A railroad. In compliance 
with the Interstate ('ommerce Act placed on 
file with the Interstate Commerce Commis- 
sion, a schedule of tariffs, showing two rates. 
The railroiid subsetpieiitly contracted to carry 
goods. No freight rate was agreed to, either 
verbally or in the bill of lading, the latter not 
reciting that a reduced rate was charged. 
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Held, that no consideration was shown for a 
contract limiting the liability of the railroad 
on account of carrying the i>roperty for the 
lower rate. — l*hcenix Powder Mfg. Co. v. Wa- 
bash R. Co., 97 S.W. 250, 120 Mo. App. 506. 

App. 1907. Provision in a bill of lading 
exempting the carrier from loss of the prop- 
erty by fire is valid only in <?ase a reduced 
rate or other consideration is allowed the 
shipper therefor. — Scott C/Ounty Milling Co. v. 
St. Louis, I. M. & S. li. Co., 104 S.W. 924, 127 
Mo. App. 80. 

Provision in a bill of lading that the car- 
rier’s liability as such terminates on arrival 
of the property at the place of delivery, with- 
out which such liability continues till there 
has been reasonable time for removal of the 
property, requires a consideration to make it 
valid.— Id. 

App. 1908. That a ahii>per received the 
benefit of a reduced freight rate applicable 
where the carrier’s liability is limittHl su|>- 
ports a limited liability contract, regardless 
of a recital in the contract to that effect. — 
Mires v. St. Louis & S. F. K. Co., 114 S.W. 
1052, 134 Mo. App. 379. 

Limitation of a carrier’s liability in a 
contract to carry freight is void unless it 
appears from recitals in the contract or from 
other competent evidence that a reduced 
freight rate was given. — Id. 

Where a contract to carry freight recites 
that, in consideration of a reduced freight 
rate, the carrier’s liability shall be limited 
to a specified valuation, the shipper cannot 
show, in the absence of a showing of fraud or 
imposition, that he did not know that the car- 
rier had a higher rate than that charged. 
—Id. 

App. 1909. A stipulation fixing the value 
of property shipped at less than its real val- 
ue must be supported by a consideration in 
order to limit rwovery to the value fixed. — 
Wilcox V. Chicago Great Western Ry. Co., 115 
S.W. 1001, 135 Mo. App. 193. 

App. 1909. A stipulation in a shipping 
contract that the carrier shall not be liable 
for Injury unless notice thereof is given with- 
in a specified time is a limitation on the com- 
mon-law liability and to be valid must be 
supported by an independent consideration. 
—Libby v. St. Ix)ul8, I. M. & S. Ry. Co., 117 
S. W. 659, 137 Mo. App. 270. 

App. 1909. There must be a considera- 
tion to sustain the stipulation in a bill of 


lading making notice of a claim for damages 
to gootls in transit a condition precedent to 
recovery by the shipi>er. — Blnckmer & Post 
Pipe (^o. V. Mobile & O. R. Co., 119 S.W. 1, 
137 Mo. App. 479. 

App. 1909. A carrier may for a con- 
sideration limit its common-law liability. — 
Simmons Hardware Co. v. St. Louis, I. M. & 
S. Ry. Co., 120 S.W. 003, .140 Mo. App. 130. 

App. 1909. A mere agreement of a car- 
rier to transi>ort does not furnish a consid- 
eration for an agreement to limit its com- 
mon-law liability, but can only be effected by 
rendering to the shipper a special considera- 
tion, such as a reduced freight rate. — Burgh- 
er V. Wabash R. Co., 120 S.W. 073, 139 Mo. 
App. 02. 

Where a carrier’s limited liability con- 
tract recited that it was given in considera- 
tion of a reduced freight rate, but plaintiff 
proved that there was no reduction in the rate 
charged in fact, and there was no other spe- 
cial consideration for a condition rc*<iuiring 
notitX' of loss within 10 days, such condition 
was unsustainable. — Id. 

App. 1910. A shipping contract, recit- 
ing that the charge for transiwrtation was 
at the tariff rate, is a contract for the rate 
charged for shipments under a non release 
contract, though it also recites that the rate 
is less than the rate charged for shipments 
at the carrier’s risk, and hence there is no 
consideration for a stipulation releasing the 
carrier from certain liability. — Holland v. 
Chicago, R. I. & P. Ry. Co., 123 S.W. 987, 139 
Mo. App. 702. 

App. IJllO. Mere agreement for trans- 
portation betuwn i)arties to a shipimmi will 
not supiK)rt an agreement to limit the car- 
rier’s common-law liability; an Independent 
consideration such as a reduced rate btdng 
necessary. — McElvaln v. St. liouis & S. F. R. 
(^o., 131 S.W. 730, 151 Mo. App. 120. 

If an agreed valuation was merely a cloak 
to limit liability to a sum less than the real 
value, the contract is not valid as against a 
loss due to negligence. — Id. 

App. 1910. A contract of carriage limit- 
ing the liability of the carrier regardless of 
actual loss must be based on a considerati..ii. 
— Burns v. Chicago, R. I. & P. Ry. Co., 132 
S.W. 1, 151 Mo. App. 573. 

App. 1911. A common carrier may, for 
a valuable consideration, limit the amount 
of damagtMs to be paid the owner for any loss 
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or injury to the shipment by the carrier’s nej?- 
lipence, but a stipulation placing a limited 
valuation on the prop(‘rty shipped, in case of 
loss by the carrier’s fault, when not made in 
consideration of special or reduced rates, is 
not binding on the shipper. — Ixias v. Quincy, 
O. & K. C. R. Co., 130 S.W. 903, 157 Mo. App. 
455. 

Where a carrier had but one regular rato 
applicable to a given class of property, it is 
not a reduced or a six^cial rate that will serve 
as a consideration for an owner’s risk con- 
tract, as the word “reduced” implies a com- 
parison, and it is not permissible to go out- 
side the subject-matter to seek the compari- 
son ; but it must be made with another higher 
rate on the same class of i)roi)erty, and where 
there is no such rate ther(' can be no reduc- 
tions. — Id. 

App. 1914. A general provision in a bill 
of lading covering an interstate^ shipment 
that claims for damage must be made in writ- 
ing to the carrier, within four months after 
delivery, or after reasonable time has elaiised 
for delivery, in ord(*r to make the carrier lia- 
bl(\ is valid, though not supiK)rted by any 
si)eeial consideration. — Johnson Grain Co. v. 
Chicago, B. & Q. R. Co., 304 S.W. 182, 177 Mo. 
App. 194. 

App. 1916. Under Interstate Commerce 
Act, §§ 2, 3, an interstate carrier may fix 
a reduced rate limiting its liability, and such 
limitations are valid if the rates be open 
to all.— Stubblefield v. St. Louis & S. F. R. 
Co., 184 S.W. 149, 194 Mo. App. 390. 

App. 1910. Stipulation in contract of 
shipment placing a limited valuation on the 
l)roi>erty shipped in case of loss by the de- 
fault of the carrier, when not made in con- 
sideration of a siiecial or reduced rate of shii>- 
ment, is not binding on the shipper. — Wilson 
v. Chicago Great Western R. Co., 190 S.W. 22. 

App. 1923. If stipulations printed on 
the bade of a receipt issued by a carrier, and 
providing that a suit for loss of shipment 
must be brought within a certain time, rise 
to the dignity of a contract, there must have 
been a consideration for it, otherwise the 
statutory limitations apply. — Peters v. Ameri- 
can Ry. Express Co., 256 S.W. 100. 

^=»155. Assent of consignor or owner. 

See ante, ^154. 

Admissibility of evidence, see post, ^164. 
Carriage of live stock, see post, @=>218. 

Sup. 1876. Where stipulations limiting 
the liability of a carrier are contained in the 


body of a receipt given to the consignor in a 
way not calculated to escape observation, 
such stipulations composing a part of it, be- 
ing plainly written or printed, and the instru- 
ment itself showing on its face that it is not 
merely a receipt, and it being accepted by the 
consignor in the transaction of the business 
to which it related, it was his duty to read 
it, and in the absence of proof of fraud, im- 
position, or d(*ceit, the law presumes that 
he had knowledge of its contents. It is not 
the carrier's duty to call the consignor’s at- 
tention to the sti))ulations. — Snider v. Adams 
Express Co., 63 Mo. 376. 

App. 1897. A special contract exonerat- 
ing a carrier from liability for negligence 
must bo assented to by the shipiK^r in order to 
be binding on him. — Kellerman v. Kansas 
City, St. J. & C. B. Ry. Co., 68 Mo. App. 255. 

App. 3910. The public may insist on 
property being accepted for transportation by 
carriers without any limitation of their re- 
sponsii)ility. — Rol)ert v. Chicago & A. R. Co., 
127 S.W. 925, 148 Mo. App. m. 

Though carriers may restrict their lia- 
bility as insurers, such privilege is for the 
lienelit of the public, as \vell as of carriers, 
and does not piTmit the carriers to Impose 
conditions restricting liability, whether pa- 
trons desire such terms or not, but for such a 
limitation to be valid the carrier must be 
willing to assume the full responsibility im- 
posed by law, and must allow the owner the 
privilege of choosing between a restricted and 
full liability.— Id. 

App. 1910. A carrier’s liability cannot 
be limikHl without the shipper’s assent. — Mc- 
Elvain v. St. Louis & S. F. R. Co., 131 S.W. 
7:i6, 151 Mo. App. 126. 

@=»156. Operation and effect of limita- 
tion in general. 

Carriage of live stock, see post, @=>218. 

(1). In general. 

Sup. Where the loss of or injury to a 
cargo, Bhipi>ed on a railroad, occurs from any 
of the onuses excepted in a bill of lading, in 
order that the company may l>e relieved from 
liability, it must appear that the exception 
named is the proximate and sole cause of the 
damage. If the negligence of the carrier 
mingles with it as an active and co-operative 
cause, the carrier will be responsible. — (1875) 
Read v. St. Louis, K. C. & N. R. Co., 60 Mo. 
im ; (1877) Oxley v. St. Louis, K. C. & N. Ry. 
Co., 65 Mo. 629. 
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Sup. 1899. Terms !n a contract In dero- 
gation of law arc, like provisions in a statute 
In derogation of the common law, construed 
strictly. For Instance, it is so when a common 
carrier undertakes, to limit his liability by a 
special agreement with the party. He can 
claim nothing beyond what is plainly within 
the words. — Richardson v. Chicago & A. R. 
Co., 50 S.W. 782, 149 Mo. 311. 

App. 1885. Where a seller of goods de- 
livers them to a common carrier to be trans- 
lliorted to the buyer, the seller’s agreement 
with the carrier, limiting the latter’s lia- 
bility, is binding on the buyer in the absence 
of any showing that the seller dlscloscxl the 
fact that ho was acting as agent of the buyer. 
— C’rayiToft v. Atchison, T. & S. F. Ry. Co., 18 
Mo. App. 487. 

App. 1903. A shipper, by suing on a con- 
tract evidenced by a bill of lading, does not 
admit tliat the provision therein limiting the 
carrier’s liability is valid, and supported by 
consideration. — Phoenix Powder Mfg. Co. v. 
Wabash R. Co., 74 S.W. 492, 101 Mo. App. 
442. 

App. 1909. A shipping contract stipulat- 
ing that in consideration of a reduced rate the 
shii)per rel east's the carrier for breach of any 
contract to furnish cars at any particular 
time rol(*ases a claim for damages for failure 
to furnish cars at a time agreed on, which 
damages had accrued when the contract 
was signed. — Freeman v. St. Ijouis & S. F. 
R. ("o., 122 S.W. 1, 138 Mo. App. 322. 

App. 1909. Proof that brine had run off 
fish shipped in barrels, and that the barrels 
during transportation had been punctured, 
and that the fish were injured thereby, did not 
prove a leakage within the bill of lading, 
relit'ving the carrier from liability for dam- 
ages caused by leakage. — A. C. L. Ilnnse & 
Sons Fish Co. v. ^lerchants’ Despatch 
Transp. Co., 122 S.W. 3G2, 143 Mo. App. 42. 

App. 1910. Where a shipper had bulk 
corn, which was shipped in a stock car, 
sacked en route without removing it from 
the car, and redelivered it for transportation 
under a bill of lading providing that damage 
on account of being loaded in a stock car 
was at the owner’s risk, the carrier was not 
liable for damage to the corn by it being 
loaded in the stock car.— Nicholson v. St. 
Louis & S. F. R. Co., 124 S.W. 573, 141 Mo. 
App. 199. 

(2). Lons oansed liy neffllvence or 
wronirfnl act of carrier. 

Sup. 1875. Notwithstanding that, by the 
bill of lading, it was stipulated that a cargo 


of potatoes was to be carried by a railroad at 
tho owner’s risk of freezing, held, that the 
road would be liable for all such damage caus- 
ed by the failure to forward the potatoes with 
reasonable dispatch. — Read v. fcSt. Louis, K. 
C. & N. R. Co., 60 Mo. 199. 

App. 1910. The exemptions and restric- 
tions stipulated for in a contract of carriage 
do not relieve the carrier from liability for 
the conse<iuences of its own negligence. — 
Hahn v. St. I^uis, K. C. & C. R. Co., 125 S. 
W. 1185, 141 Mo. App. 453. 

^=>157. Limitation to liability of for- 
warder or warebonieman. 

Sup. 1884. After goods have arrived at 
their de.stination, the responsibility of the 
carrier therefor may be controlled by a spe- 
cial contract between the parties, or a local 
custom. — Gashweiler v. Wabash, St. L. & P. 
Ry. Co., 83 Mo. 112, 53 Am. Rep. 558. 

Sup. 1804. Under a stipulation in a hill 
of lading that the company “agree to for- 
ward’’ and deliver the freight to the consignee, 
“the damages incident to railroad transiwirta- 
tion. loss or damage by fire or the elements 
while at depots excepted,” the company is not 
liable for damages from those causes at de- 
pots where the cars containing the freight 
stop while in transit. — E. O. Standard Milling 
Co. v. White Line Cent. Transit Co., 20 S.W. 
704, 122 Mo. 258. 

App. 1876. A provision in a bill of lad- 
ing issued by a carrier that, if the goods are 
not removed within 24 hours after their ar- 
rival at their destination, the carrier shall 
be liable only as a warehouseman, is binding, 
—Bush V. St. Louis, K. C. & N. Ry. Co., 3 
Mo. Ai)p. 02. 

$=9168. Limitation of amount of liabil- 
ity. 

Carriage of live stock, see post, ®=»218. 

(1). In general. 

Sup. 1887. Whether a stipulation in a 
contract of shipment, whereby a common 
carrier limits his liability to a certain fixed 
sum for each head of stock to be transported, 
shall limit the shipper to such sum in case 
the goods are destroyed by the carrier’s neg- 
ligence, depends on the fact whether the 
shipper has received adequate consideration 
for the concession. If obtained from the 
shipper by a false representation that his 
goods are to be carried at a special and re- 
duced rate in consetpience thereof, such a 
stipulation is not binding upon him, in the 
absence of bad faith on his part towards the 
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carrier. — McFaddcn T. Missouri Pac. Ry. Co., 
4 S.W. 680, 92 Mo. 343, 1 Am. St. Rep. 721. 

Sup. 1022. A provision in bills of lading 
that the measure of damages for loss of the 
goods shall be the value of the goods at the 
time and place of shipment, and not of desti- 
nation, is valid and Idnding on the parties. 
— Kemper Mill & Elevator Co. v. Hines, 239 
S.W. 803, 293 Mo. 88. 

App. 1892. It is competent for a rail- 
road company to enter into a special contract 
for the shipment of goods providing that the 
damages recoverable for Injury to the goods 
or mistake in shipment shall be the value of 
the goods at the place of shipment. — Rogan v. 
Wabash Ry. Co., 51 Mo. App. 665. 

App. 1897. Where a shipment is made 
under a contract which places a valuation on 
the goods shipped of $5 per 100 pounds, and 
provides that in case of damage done to the 
goods the shipper should only recover for 
actual damage done, which in no case should 
exc(‘('d the agreed valuation, and the goods 
shippi'd are damaged only, and not totally 
destroyed, the shipper is entitled to recover 
only the proportionate value fixisl by the con- 
tract. — (ioodmun v. Missouri, K. & T. Ry. Co., 
71 Mo. App. 460. 

App. 1899. A bill of lading issued by a 
carrier provided that the amount of damage 
accruing to the owner of the goods shipped, in 
so far as the same should fall on the initial 
or any connecting carrier, should be ccimimted 
by the value of the said goods at the place 
and time of shipment, and that the company 
jjaying such loss should have the full benefit 
of an insurance that might have been effected 
ui)on or on account of said goods, i/c/rf, that 
the stipulation was meant to cover the loss 
on damage done to the goods lhems(‘lves, and 
did not cover the owner’s damage sustained 
by reason of a mere failure to carry or deliver 
the g()(Kls in a reasonable time. — 1). Klass 
Commission Co. v. Wabash R. Co., 80 Mo. 
App. 164. 

App. 1910. A provision in the bill of lad- 
ing fixing the measure of damages for loss of 
property IirM not to fix the measure of dam- 
ages for delay in transportation. — Morrow v. 
Missouri Pac. Ry. Co., 123 S.W. 1034, 140 
Mo. App. 200. 

App. 1910. Where a contract in the bill 
of lading provided that no carrier should be 
liable for more than the value of the goods at 
the time and place of shipment, the measure 
of damages was the difference in value at the 
point of shipment; and an instruction, in an 


action for damages to the goods, setting two 
markets, that at the point of shipment, and 
that of the destination, was erroneous. — Dean 
V. Toledo, St. L. & W. R. Co., 128 S.W. 10, 
148 Mo. App. 428. 

App. 1913. Where a bill of lading limit- 
ed the carrier’s llaliility in case of loss to ten 
times the freight, it was immaterial, in an ac- 
tion on the contract for loss of goods, that 
prior to its execution the carrier’s agent was 
notified that the goods were worth close to 
$5,000. — American Silver Mfg. Co. v. Wabash 

R. Co., 156 S.W. 830, 174 Mo. App. 184. 

Where freight was shipped in intestate 
commerce at a rate granted on condition that 
the carrier’s liability be limited to ten times 
the freight, such limilation was valid under 
the Interstate Commerce Act and its amend- 
ments, and in the absence of fraud fixed 
the amount of plaintiff’s recovery In an action 
on the contract for loss of the goods. — Id. 

App. 1916. A contract provision limit- 
ing the amount of recovery In case of loss or 
damage to an interstate commerce shipment 
is valid. — Donoho v. Missouri Pac. Ry. (’o., 187 

S. W. 141, 19.3 Mo. App. 610, transferred from 
Supremo Court 184 S.W. 1149. 

App. 1916. Under contract of shipment, 
stipulation that carrier should he liable for 
damage corniiutod on the bona fide invoice 
price, if any, to the consignee, the shipper of 
soda fountain purchased for .$100, though ac- 
tually forth $250, could recover only the cost 
price, where it was destroyed in transit. — 
Wilson V. Chicago Great Western R. Co., 190 
S.W. 22. 

App. 1918. Where the hill of lading stip- 
ulated the m(*asure of damages in case of loss 
or damage to goods, the amount of damages 
should he governed thereliy, altliough, in the 
absence of such a provision, the measure of 
damages would have l)een otherwise, — Cudahy 
Packing ("o. v. Pixliy, 20.5 S.W. 865, IJM) Mo. 
App. 5S9, certiorari denied 39 S. Ct. 19, 248 
U. S. 577, 63 L. Ed. 429. 

App. 1921. Even In case of a conver- 
sion by the carrier of an interstate shipment 
of lumber, the measure of damages is its 
market value at the time and place of conver- 
sion, and a provision limiting recovery to its 
value at the place of shipment is void, sliu'e 
it would prevent recovery of the full actual 
loss if enforced. — Huschow Eumher Co. v. 
Hines, 229 S.W. 451, 206 Mo. App. 6S1. 

App. 1923. A provision, in a bill of lad- 
ing for interstate shipment, that damages are 
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to be estimated at point of shipment, would be 
of no avail under the Carmack Amendment to 
the Interstate Commerce Act. — Taylor v. St. 
Louis & II. R. Co., 2r»t) S.W. 4t)0. 

App. 1925. Provision in bill of ladinj? 
limiting damnjires unenfort*enble. — Marshall 
Land & Mercantile Co. v. Missouri Puc. R. 
Co., 270 S.W. 422. 

App. 1928. To avoid liability for value 
of thing destroyed in transit, carri(‘r must 
obtain written agreement from shipper limit- 
ing liability (Hei>]mrii Act, as amended by Act 
March 4, 1915, and Act Aug. 9, 1910 14\) CSC A 
§ 20J). — Hunter v. American Ry. Express 
Co., 4 S.W.(2d) 847. 

(2). Ltmltatlon of omonnt vrlicre 
valae Ih not diciclotted. 

App. 1S97. Where the s]iip]K‘r and car- 
rier ])y the terms of the coiitra<'t <»f shipment 
have agreed that the value of tlie goods at 
the point of shipment shall be the measure 
of damtiges in case of loss, it is (‘rror to give 
an instruction fixing tin* measure of plaintiirs 
damages at the value of the goods at the 
place of destination, allowing no deduction 
for freight. — Horner v. Missouri Pac. Ry. 
Co., 70 Mo. App. 285. 

App. 1908. lender the law of New York 
where the shipiier of goods states no value, 
the carrier is liable for the actual value of 
goods negligently lost, but one who under- 
values to obtain a lower rate risks the differ- 
ence between the real value of the g(H)ds and 
the lesser value assumed in the carrier's rt^- 
ceipt. — Townsend & Wyatt Dry (hauls Co. 
V. United States Express Co., 113 8.W, llOl, 
133 Mo. App. G83. 

<Ss9lS8 (3). liOMH canned by neftrllfrence or 
nrronsfal act of carrier. 

Sup. 1881. A contract between a carrier 
and shipiK^r, limiting the right of recovery, in 
case of injury to or loss of the proi>erty, to a 
sum agreed on as its tine value, does not ex- 
empt the carrier from liability for its negli- 
gence, and is enforceable. — Harvey v. Terre 
Haute & I. R. Co., 74 Mo. 538. 

App. 1907. A stipulation in a bill of lad- 
ing that the damage shall be comimted at the 
value of the goods at the place and time of 
shipment is valid when fairly made, even 
though the loss occurs by the carrier’s negli- 
gence and the stipulation is not supported by 
a reduced rate of freight or other special con- 
sideration. — Gratiot Street Warehouse Co. 
V. Missouri, K. & T. Ry. Co., 102 S.W. 11, 124 
Mo. App. 545. 


App. 1908. A carrier of goods can limit 
its liability for negligence when the shipper 
fixes a valuation uiK)n the goods, and agrees 
that the carrier’s liability shall not exceed 
such value, where a higher rate is charged on 
goods of greater value. — Townsend & Wyatt 
Hry Goods Co. v. U. S. Express Co., 113 S.W. 
IKil, 133 Mo. App. 083. 

App. 3908. While a carrier cannot con- 
tract to exempt itself from liability for neg- 
ligence in transporting proi)erty, a contract 
limiting liability to an agreed valuation will 
b(‘ sustained, if siij sported by a sufficient con- 
sideration. — Mires v. St. I^)uiH & S. F. R. Co., 
114 S.W. 1052, 134 Mo. App. 379. 

App. 1912. A stipulation in a bill of lad- 
ing as to iiK'asure of damages held valid and 
enforceaide. — R. E. Funstcui Dried Fruit & 
Nut (’o. V. Toledo, St. L. & W. R. Co., 143 S. 
W. 839, 103 Mo. App. 420. 

App. 1910. TTnder the Int(‘rstato Com- 
merce Act and the (’armack Amendment, a 
]>ill of lading in accordance therewith, on an 
interstate shipment, stipulating that the loss 
or damage for which the carrier is liable 
shall l)e computed on th(‘ basis of the value 
of the property at the time and place of the 
shipment, etc., limits the carrier’s liability, 
even in suit for its conversation of the goods. 
— F. W. Hrockmaii Commission Co. v. Mis- 
souri Pac. Ry. Co., 188 S.W. 920, 195 Mo. App. 
007. 

^=>159. Requirement of notice of loii. 

Con.sideration of stipulation for notice, see 
ante, ®=>154. 

Limitation of liability in respect to livestock, 
see post, ©=>218(3). 

In sreneral. 

App. 1885. A common carrier may stip- 
ulate that claims for loss or damage shall not 
be allowed nor sued for unless writttm no- 
tice, verificHl by affidavit, has been given. — 
Brown v. Wabash, St. L. & P. Ry. Co., 18 Mo. 
App. 508. 

App. 1900. Where a carrier learned of 
the damag(*d condition of a shipment on its 
arrival at the point of destination, and wa» 
afforded opportunity to investigate the na- 
ture and extent of the damage, the failure to 
give notice of damage, as required by tb ' 
bill of lading, did not defeat a recovery.— 
Hardin v. Missouri Pac. Ry. Co., 90 S.W. 081, 
120 Mo. App. 203. 

App. 1910. It is not an unreasonable 
condition in a shipper’s contract that he be 
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required as a condition precedent to the car- 
rier’s liability to give notice of his claim. 
— McElvain v. St. Louis & S. F. R. Co., 131 
S.W. 730, 151 Mo. App. 126. 

App. 1911. A stipulation in a shipping 
contract requiring notice of claim for in- 
juries is not contrary to public policy, and 
is valid when reasonable in its application to 
the particular facts of the case. — M(*Klnstry 
V. Chicago, R. I. & P. Ry. Co., 134 S.W. 1001, 
153 Mo. App. 540. 

App. 1915. The requirement of a con- 
tract of shiimient that notice of claim for 
loss be given at the point of shiimient or 
delivery is not satisfied by mailing it to an- 
other point. — E(|uity Elevator Co. v. TTnion 
Pnc. Ry. Co., 177 S.W. 773. 

App. 1910. A carrier of an intrastate 
shipment may incorporate in the contract of 
shipment a stipulation for written notice of 
damages. — Kolkmcycr v. Chicago & A. R. Co., 
182 S.W. 794, 192 Mo. App. 18<S. 

App. 1916. Contract provision requiring 
written notice of loss or damages in in- 
terstate shipnumt cannot b(‘ waived. — Donoho 
V. Missouri I*ac. Ry. (’o., 187 S.W. 141. See 
Carriers, ®=».*>2(2) in this Digest. 

App. 1918. Shipper who, on day follow- 
ing delivery of sliipmeut of meat, sent car- 
rier’s agent, at jilacc of delivery, letter speci- 
fying shipment and notifying agent that meat 
was in spoilt condition, that claim would be 
filed and that investigation of cause of dam- 
age should he made, substantially complied 
with the provision in bill of lading requiring 
claims in writing to be made to carrier at 
point of delivery or at point of origin. — Cu- 
dahy Packing Co. v. Rixby, 205 S.W. 805, 199 
Mo. App. 589, certiorari denied, 39 S. Ct. 19, 
248 U. S. 577, 03 L. Ed. 429. 

Shipper, who sent letter to carrier’s 
agent at point of delivery merely stating 
that shipment of meat was “soft and smeary” 
and requesting a report to enable company to 
complete its record, without placing blame 
on carrier or intimating that claim would be 
filed, did not substantially comply with pro- 
vision In bill of lading requiring written no- 
tice of loss to carrier’s agent. — Id. 

Where bill of lading of shipment from 
Kansas City to New Haven provided for 
claim In writing to carrier at place of deliv- 
ery or at place of origin, the sending of a 
formal written claim to carrier’s freight 
claim agent in St. Louis was not a substantial 


compliance with such provision, notwith- 
standing conference rulings Nos. 456 and 
510 by the Interstate Commerce Commission. 
—Id. 

App. 1920. Under express provision of 
Act Cong. March 4, 1915 (38 Stat. 1197), fil- 
ing of notice of claim is not a condition pre- 
cedent to rec'overy for damages from negli- 
gent delay in transportation of interstate 
shipment. — Hunt v. Hines, 223 S.W. 798, 204 
Mo. App. 318. 

App. 1922. Notice of a claim for dam- 
ages to an interstate* shipment is not retiuired, 
where the loss or damage complained of was 
incurred while loading or unloading or in 
transit by the carrier’s negligence. — White- 
side V. Chicago, H. & St. P. Ry. Co., 239 S. 
AV. 150. 

(^159 <2). Limitation of time for prenent- 
iuijr elulm. 

App. ISSt). A provision in a contract for 
the shipment of goods !)y express, that the ex- 
press company should not be liable for any 
claim arising from the contract unless such 
claim was presented in writing 00 days from 
the date of the contract, did not limit the 
right to ri'cover for breach of a subs(*qu(*nt 
jmrol contract by the coini)any to return the 
goods to the shii)per from their point of orig- 
inal destination, where they had been refused 
by the original consignee. — Green v. Pacific 
Express Co., 37 Alo. App. 537. 

App. 1899. A contract of shipment pro- 
vided that no claim for damage to a shipper 
should be allowed unless made in writing and 
duly verified and delivered to the freight 
claim agent of the railway within five days 
after such goods arrive at their destination. 
It appeared from the evidence that four days 
after shipment jdaintiff rc‘ceived a telegram 
informing him of the arrival of the apples 
shipped in a frozen condition, and the testi- 
mony of plaintiff showed that he could not 
know the nature and extent of his damages 
until a month after the same accrued. livid, 
that the rule in its application to the facts 
was unreasonable and compliance by plain- 
tiff with its terms was impossible, and fail- 
ure to so comply could not be made available 
to defeat the claims of plaintiff. — Popham 
V. Barnard, 77 Mo. App. 019. 

App. 1904. The provision of a bill of 
lading that the shipper shall give notice of 
damages within five days after the arrival 
of the property at its destination relates to 
damages to the property, and not to damages 
resulting from a change in the market dur- 
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ing the wrongful delay in delivery. — Loob v. 
Wabash Ry. Co., 85 S.W. 118. 

App. 1006. That a shipper of corn no- 
‘tlfled the carrier of injury to it due to de- 
lay as soon as he learned of it, did not ex- 
•cuse him from the operation of a proviirion in 
the contract of affreightment, that the car- 
rier should not be liable for loss or damage 
unless the claim should be made therefor in 
writing within five days of the arrival of the 
shipment at its destination, where no effort 
was made for two weeks after the arrival of 
the shipment to learn its condition though 
the corn was shipped when the weather was 
such that injury might have been exi>ected 
from delay. — Freeman v. Kansas City South- 
ern Ry. Co., 93 S.W. 302, 118 Mo. App. 520. 

App. 1907. Though a bill of lading pro- 
vides that claim for damages must be re- 
ported by the consignee to the delivering line 
within 30 hours after the consignee has been 
notified of the arrival of the freight, other- 
wise there shall be no liability, failure to 
give the notit*e does not prevent recovery, 
where the agent of the delivering company 
Immediately knew about the destruction of 
the property while in its possession, and no- 
tice would have done no good. — Scott County 
Milling Co. v. St. Louis. I. M. & S. R. Co., 
104 S.W. 924, 127 Mo. App. 80. 

App. 1910. The provision in a bill of 
lading that as a condition to liability of the 
carrier all claims for damages must be re- 
ported by the consignee in 3(J hours after ar- 
rival of the goods, refers solely to loss of or 
damage to articles shipped, and not to spe- 
cial damages to the owner from delay in 
transportation. — Morrow v. Missouri Pac. Ry. 
<"o., 123 S.W. 1034, 140 Mo. App. 200. 

App. 1913. Tender the Interstate Com- 
merce* Act and its amendments, a provision 
in a bill of lading on an interstate shipment 
that a claim for loss should be made with- 
in four months after delivery, or, on fail- 
ure to deliver, within four months after a 
r(‘asonablo time for delivery, held a valid 
limitation on the carrier’s common-law lia- 
bility, and that a delivery of the box in which 
goods claimed to be lost were shipped was a 
dedivery of the property, so as to start the 
running of the time within which claim must 
be made. — Joseph v. Chicago, B. & Q. U. Co., 
157 S.W. 837, 175 Mo. App. 18. 

App. 1914. Provision in a bill of lad- 
ing that claims for delay should be made 
in wTiting within four months after delivery 
of the property held, not limited to damages 


to the goods shipped, but to include Injury 
to fruit to have been packed in the barrels 
shipped by their becoming overripe. — Bailey 
V. Missouri Pac. Ry. Co., 171 S.W. 44, 184 Mo. 
App. 457. 

App. 1915. Requirement of a contract 
of shipment for notice of claim for loss, to be 
given at point of delivery or shipment, with- 
in four months after delivery, is reasonable 
and valid. — E(iuity Elevator Co. v. Union 
Pac. Ry. Co., 177 S.W. 773. 

App. 1916. Where shipment is inter- 
state, stipulation of bill of lading that any 
claim for loss or damage shall be made with- 
in four months after delivery to carrier, and, 
in case of failure to deliver to consignee, with- 
in four months after reasonable tiim* for de- 
livery. is valid. — Banaka v. Missouri Pac. Ry. 
Co., 186 S.W. 7, 193 Mo. App. 345. 

App. 1916. Provision in bill of lading, 
issued on interstate shipment, that claims 
for loss or damage should be made in writ- 
ing at the pr)int of delivery or origin, wdthln 
four months after a reasonable time for de- 
livery had elapsed, held valid. — Kemper Mill 
Co. V. Missouri Pac. R. Co., 186 S.W. 8, 193 
Mo. App. 466, transferred from Supreme 
Court Kempt'r Mill & Elevator Co. v. Same 
(1915) 178 S.W. 502. 

App. 1916. The contract notice, requir- 
ing a shipper to give notice to the carrier 
within four months of loss or damage to in- 
terstate sliii)m(‘nt, is for the purpose of giv- 
ing the carrier fjpportuiiity to investigate 
the merits of the claim while the facts are 
fresh and information readily obtainable. — 
R. W. Gess Commission Co. v. Illinois Cent. R. 
Co., 186 S.W. 1136, 193 Mo. App. 677. 

Under an interstate shipping contract 
requiring the shipper to give written notice 
to carrier within four months of delivery, for 
loss, damage or delay, held that notice of dam- 
age to berries “on account of delay,” could 
not mislead nor relieve the carrier of liabil- 
ity, w’here the damage was caused not by de- 
lay but by improper care in transit. — Id. 

App. 1917. Where shipment is inter- 
state, provision of bill of lading that claims 
must be made in writing to carrier at points 
of delivery or origin within four months, 
etc., is valid, and effect must be given it in 
case involving question of compliance. — Bar- 
ton V. Louisville & N. R. Co., 196 S.W. 379. 

App. 1918. A bill of lading covering a 
shipment of meat, providing that claims for 
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loss, damage, or delay must be made in writ- 
ing to the carrier at the point of delivery 
within four months, is binding upon the ship- 
per. — Cudahy Packing Co. v. Atchison, T. & 
S. F. Ry. Co., 201 S.W. G23, 198 Mo. App. 
520. 

App. 1928. Filing written claim within 
6 months and 15 days after date of express 
shipm(‘nt is condition precedent to recovery 
for nondelivery (Interstate Commerce Act, 
as amended by Cummins Amendment [49 
USCA 20, par. 111). — Mt. Arl)or Nurseries 
V. American Ry. Express Co., 300 S.W. 1051, 
221 Mo. App. 241. 

Verlml notice to carrier of claim for non- 
delivery wirhin time specified in express re- 
ceipt and statute was insutlicient (Interstate 
rommerce Act, as amende<l by (Cummins 
Amendment [49 USCA § 20, par. 11]). — Id. 

(3). Wniver of notice of claim or 
defectn therein. 

Sup. 1900. Wh(*re a contract of ship- 
ment provided that all claims for damages by 
the consignee mu.st b(‘ reported in writing to 
the delivering line within 36 hours after he 
has luKui notified of the arrival of the freight, 
failun* to give the noti<*e will not defeat his 
right to recover for goods lost in transit, since 
notice of their arrival could not have been 
given, and written notice will he waived; 
the carrier having acted on the verbal notice 
of the consignee that the goods were lost, and 
delegated a claim agent to search for them. — 
Ward v. Missouri Pac. Ry. Co., 58 S.W. 28, 
158 Mo. 220. 

App. 1S85. A stipulation in a contract 
of shipment, that claims for injuries to the 
goods shipped will not he allowed unless no- 
tice thereof is given to the carrier within 
live days from the delivery of the goods to the 
consigin'c, may he waived by the acts and 
conduct of the carrier. — Potts v. Wabash, St. 
L. & P. Ry. Co., 17 Mo. App. 394. 

App. 1890. The acceptance of a letter 
containing a statement of a shipper’s loss of 
goods in course of transportation, on the 
part of the carrier’s agent, although not 
sworn to, constitutes a waiver of an agree- 
ment by the shipper to furnish the carrier 
with an affidavit of the amount of the loss 
within 24 hours after its occurrence, such let- 
ter being accepted within the prescribed time. 
— Hess V. Missouri Pac. Ry. Co., 40 Mo. App. 
202 . 

App. 1899. A carrier’s bill of lading pro- 
vided that the shipper’s claim for damages 


should be barred on his failure to give five 
days’ notice of his claim “for loss or dam- 
age.*’ Held, that the stipulation had no ref- 
erence to w'hat the shipper may have suffered 
by a change in the market during the negli- 
gent delay of the carrier in delivering the 
goods. — D. Klass Commission Co. v. Wabash 
R. Co., 80 Mo. App. 164. 

App. 3907. Though a contract of ship- 
ment requires written notice of claim for 
damages to be made within 30 days, a notice 
is unnecessary w^here the carrier’s agent at- 
tended the opening of the car with the con- 
signee, listed the damaged goods and made 
report thereof to the carrier, who entered 
upon an investigation of the damages, and 
did not object to the form of notice. — Nairn 

V. Missouri, K. & T. Ry. Co., 106 S.W. 102, 
126 Mo. App. 707. 

App. 3909. Where a carrier waives the 
omis.sion of a shipper whose goods have been 
damaged in transit to give notice of its claim 
for damages as re<iulred by the bill of lad- 
ing, the slilpper’s action for damages cannot 
be defeated by the omission. — Blackmer & 
Post Pipe Co. v. Mobile & O. R. Co., 119 S. 

W. 1, 137 Mo. App. 479. 

If it was the custom of a carrier to accept 
a verbal notice to its agents of a claim of a 
shipper for damage to goods and to treat it 
as a good notice, the custom would be bind- 
ing on it. — Id. 

App. 1915. Shipper’s presentation of 
claim for damages as re(iuired by bill of lad- 
ing held waived by carrier. — W’’atson v. Union 
Pac. R. Co., 178 S.W. 871. 

App. 1916. A carrier of an intrastate 
shipment may waive the stipulation in the 
contract of shipment for written notice of 
damage. — Kolkmeyer v. Chicago & A. R. Co., 
182 S.W. 791, 192 Mo. App. 188. 

App. 1916. Railroad by accepting ship- 
per’s claim for loss after elapse of time stip- 
ulated and by declining to pay on other 
grounds than w\ant of notice cannot commit 
discrimination by waiving requirement of no- 
tice in four months. — Banaka v. Missouri Pac. 
Ry. Co., 186 S.W. 7. See Carriers, ^$=>32(2) 
in this Digest. 

App. 1916. Contract provision requiring 
claims respecting interstate shipment to be 
made within four months after delivery could 
not be waived. — Kemper Mill Co. v. Missouri 
Pac. Ry. Co., 186 S.W. 8. See Carriers, 
32(2) in this Digest. 
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App. 1910. Contract provision requiring 
written notice of loss or damage in inter- 
state cannot be waived. — Donoho v. Missouri 
Pac. Ry. Co., 187 S.W. 141. See Carriers, ^ 
32(2) in this Digest. 

App. 1917. Where defense of failure to 
give notice in shipping contract was complete 
when loss of goods through wrongful delivery 
was first brought to attention of road, road 
could not waive it by investigating claim and 
rejecting it on ground different than that of 
failure to give notice. — llarelson v. St. Louis 
& F. R. Co., 191 S.W. 10(58. 

App. 1918. Provisions of bill of lading 
made i)ursiiant to ("armack Amendmcmt on 
interstate shipment cannot be waived. — Cuda- 
hy Packing Co. v. Bixby, 205 S.W. 8(55. See 
Carriers, ®=>32(2) in this Digest. 

^=:»159 (4). LOMU onmied by nofcllsence or 
^vronffful act of carrier. 

App. 1910. A provision in a shipping 
contract for notice to the carrier of a claim 
for damages b€*cause of negligence in the 
transportation is strictly enforced only when 
it is reasonable, and where the circumstances 
justify a strict enforcement as a means to 
protect the carrier against possible fraud. — 
Holland v, Chicago, R. I. & P. Ry. Co., 123 S. 
W. 987, 139 Mo. App. 702. 

App. 1928. Mere showing of nondelivery 
of express shipment did not obviate neces- 
sity for giving carrier timely written notice 
of claim (Interstate Commerce Act, as amend- 
ed by (^ummins Araendment [49 USCA § 20, 
par. 11]). — Mt. Arbor Nurseries v. Ameri- 
can Ry. Express Co., 300 S.W. 1051, 221 Mo. 
App. 241. 

^=3160. Limitation of time to sne. 

Carriage of live stock, see post, ^218. 

App. 1886. Where a contract of ship- 
ment provided that any action must be 
brought against the carrier within a specified 
time, the fact that a portion of the period 
limited in the contract was taken up by cor- 
respondence between the iiarties relative to 
plaintiff's claim did not relieve him of the ob- 
ligation of the stipulation, where 12 days 
remained within whidi he might have in- 
stituted his suit after he was informed by 
defendant that his claim was rejected and 
W'ould not be paid. — Thompson v. Chicago 
& A. R. Co., 22 Mo. App. 321. 

A provision in a contract of shipment re- 
quiring any action to be brought against the 
carrier within a specified time is not unavail- 


ing against the shipper, because of the fact 
that a carrier may not stipulate against his 
own negligence, since such stipulation is not 
one against negligence. — Id. 

App. 1910. A contract between shipper 
and carrier limiting the time in which ac- 
tions may be brought for loss or damage to 
an interstate shipment is valid and reason- 
able. — Donoho V. Missouri Pac. Ry. Co., 187 
S.W. 141, 193 Mo. App. 610, transferred from 
Supreme Court 184 S.W. 1149. 

App. 1927. Provision in express receipt 
that suit for nondelivery of shipment must 
be brought within 2 years and day held rea- 
sonable. — Goodwin & Jean v. American Ry. 
Express Co., 294 S.W. 100, 220 Mo. App. 
(595. 

Suit for nondelivery of interstate ship- 
ment held barred by exi)ress receipt provi- 
sion limiting time for bringing suit (Rev. St. 
1919, 118(5, 9791, 9792).— Id. 

Limitation of liability as ground 
of defense. 

^==9162. — Pleading. 

App. 1910. If a shipper suing a car- 
rier claims that bis signature to the con- 
tract, which includes a release pleaded by the 
currier, was fraudulently and wrongfully 
procured, that issue should be atttuided by 
proi)er allegations in the reply as provided 
for by Rev. St. 1899, § 654 (Ann. St. 1906, p. 
670). — McElvain v. St. Louis & S. F. R. Co., 
131 S.W. 736, 151 Mo. App. 126. 

App. 1912. A carrier relying on a spe- 
cial contract restricting its common-law lia- 
bility must allege and prove the spe(;ial con- 
tract. — Deierling v. Wabash R. Co., 146 S. 
W. 814, 163 Mo. App. 292. 

App. 1918. Where a bill of lading pro- 
vided that notice of loss should be given car- 
rier at place of delivery or at place of origin 
within four months after date of delivery, 
carrier, in shipper’s action for damages, was 
not estoi>ped to assort noncompliance with 
such provision because it did not set up such 
defense until filing of second amended an- 
swer. — Cudahy Packing Co. v. Bixby, 205 S. 
W. 865, 399 Mo. App. 589, certiorari denied 
39 S. Ct. 19, 248 U. S. 577, 63 L. Ed. 429. 

— Presumptiom and burden 
of proof. 

Sup. 1864. In an action against a com- 
mon carrier for a loss, by the perils of nav- 
igation within the exceptions of the bill of 
lading, it is sufficient for the defendant to 
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prove that fact Rcnerally, and he is not ob- 
liged to show affirmatively the particular and 
Identical cause of loss. — Hill v. Sturgeon, 35 
Mo. 212, 86 Am. Dec. 149. 

Sup. 1807. In an action to recover the 
value of cotton delivere<l to a railroad com- 
pany for transportation, for which a receipt 
was given in the nature of a bill of lading, 
which had stamped upon it “At owner’s risk 
of fire,” the burden of proof is on the com- 
pany to show that cotton was not lost by rea- 
son of any want of care, skill, and diligence 
on its part. — Levering v. Union Transp. & 
Ins. Co., 42 Mo. 88, 97 Am. 320. 

Sup. 1873. A common carrier may, by 
special contract limit his liability, but can- 
not thereby exempt himself from the conse- 
ipKMK'cs of his own negligence. Breakage of 
goods committed to his care is a prima facie 
cas(» of negligence' against him, and throws 
upon him the burden to prove due care and 
vigilance. — Ketchum v. American Merchants* 
Union Express (k)., 52 Mo. 390, 

Sup. 1875. In suit against a common 
carri(*r for damage to a cargo of goods, i»lain- 
tilT, in lh(‘ lirst instance, is only reeiuired to 
prove the delivery and loss; and, if defend- 
ant pleads an exemi»tion under his contract, 
the burden is upon him to prove that the loss 
was occasioned by the cause excepted; but 
d(*fendant is not reijuircni to go further and 
prove affirmatively that he was guilty of no 
n<»gligence. Proof of that fact will rest upon 
the plaintiff. — Head v. St. Louis, K. C. & N. 
11. Co., 60 Mo. 199. 

Sup. 1890. In a suit against a common 
carrier for breaking a marble mida-water 
fountain shipped “at owner’s risk of break- 
age,” the plaintiff has the burden of proving 
that the loss occurred through the carrier’s 
negligence; and it is error to charge that if 
the fountain was received in good order, and, 
by the exercise of ordinary care, could have 
been carried and delivered in like good or- 
der, then the law presumes that the break- 
age was caused by the carrier’s negligence. 
—Witting V. St. Louis & S. F. Ry. Co., 14 S. 
W. 743, 101 Mo. 631, 10 L. R. A. 602, 20 Am, 
St. Rep. 636. 

Sup. 1892. Where cotton was delivered 
to a railroad company for shipment, and it 
was agreed that the loss occurred from a 
cause excepted in the bill of lading, the plain- 
tiff could only recover by showing that the 
fire was the result of negligence, and the bur- 
den of proof on such issue rested on him. — 


Otis Co. V. Missouri Pac. Ry. Co., 20 S.W. 
676, 112 Mo. 622. 

Sup. 1906. Where a railroad, in com- 
pliance with the Interstate Commerce Act, 
filed with the Interstate Commerce Commis- 
sion a printed schedule of tariffs showing 
rates of freight then in force, but in a contract 
of shipment no rale was fixed verbally or in 
writing, and no allusion made to a reduced 
rate, the bill of lading being silent as to the 
rate, no presumption obtained that the ship- 
I>er knew a reduced rate was charge<l because 
the print tnl receipt contained a clause limiting 
•the road’s liability, so as to exonerate it from 
liability for loss of the freight through neg- 
ligence. — PlKPiiix Powder Mfg. Co. v. Wabash 
R. Co., 94 S.W. 2.35, 196 Mo. 063. 

App. Whore a carrier relies on a con- 
tract of exemption, he must not only bring 
hims<df within the exemption, but show that 
no negligence of his contributed to the re- 
sult. — (1876) Kirby v. Adams Express Co., 2 
Mo. App. 369; Lupe v. Atlantic & P. R. Co., 
3 Mo. App. 77; (1877) Drew v. Red Line 
Transit Co., 3 Mo. App. 495. 

App. 1877. A common carrier may, by 
contract with a shipper, restrict his liability 
as an insurer, but since his duties as a car- 
rier do not originate in contract, he may not, 
by contract with the shipper, assume the posi- 
tion of an ordinary bailee or of a private car- 
rier, and if the goods are lost it is presumed 
that they were lost by the fault of the car- 
rier, and in the absence of testimony to rebut 
such presumption, it is liable, notwithstand- 
ing a special contract. — Drew v. Red Line 
Transit Co., 3 Mo. App. 495. 

App. 1878. An express company receiv- 
ed at St. Ix)uis a box of goods directed to the 
town of J., and gave a receipt sitpulating 
that its liability should cease upon delivering 
the goods to another carrier at the agency of 
the company nearest J. The box was deliver- 
ed to the other carrier at M., and never 
reached J. Held, that the burden was on the 
company, in an action for the loss, to show 
that M. was its nearest agency to J. — Shut- 
ter V. Adams Express Co., 5 Mo. App. 316. 

App. 1882. Where a person sues a com- 
mon carrier in tort for a breach of its com- 
mon-law liability in failing to deliver goods, 
and the carrier pleads a special contract con- 
taining conditions to be performed by plain- 
tiff, the burden is on the carrier of showing 
the nonperformance of such conditions; but 
where the suit is on the special contract and 
not on the common-law liability, the burden 
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is on plaintiff to prove compliance with all 
the obligations which the contract imposes 
upon him. — McNichol v. Pacific Express Co., 
12 Mo. App. 401. 

App. 1885. Where a shipper sues the 
carrier on his common-law liability for negli- 
gence, as he may do, although there is a spe- 
cial written contract of transportation, the 
carrier may set up the special contract and 
show that the loss or Injury occurred by rea- 
son of some peril excepted by the contract, 
in which case the burden is on the shipper 
to show that the carrier’s negligence super- 
vened and aided in causing the loss. — Ileil 
V. St. Louis, I. M. & S. Ky. Co., 10 Mo. App. 
303. 

App. 1885. Where goods are received in 
good condition, and found to be damaged 
when delivered, the burden of proof is upon 
the carrier to show that the damage arose 
from some excepted peril. — Nave v. Pacific 
Express Co., 19 Mo. App. HtW. 

App. 1887. Where a carrier, sued for 
damages to goods sustained during shipment, 
claims that the goods were shipped under a 
special contract, excepting other risks and 
peril than those excepted at common law, it 
is for it to establish the contract and show 
that the loss was excepted by the contract. 
—Witting V. St. Louis & S. F. R. Co., 28 Mo. 
App. 103. 

Where goods are shipi>ed under a spe- 
cial contract exempting the carrier from lia- 
bility for damages caused by certain perils, 
and the goods are shown to have been in- 
jured by the perils thus excepted ; the bur- 
den of proving that the carrier’s negligence 
intervened and was the proximate cause of 
the loss rests on the shipper seeking to re- 
cover for the injury.— Id. 

App. 1801. Where a contract of ship- 
ment provides that the goods are at own- 
er’s risk, and the shipper shows the man- 
ner in which the goods were packed and 
their condition when delivered to the car- 
rier and a breakage at their destination, there 
is inferential evidence of negligence on the 
part of the carrier. — Flynn v. St. Louis & S. 
F. Ry. Co., 43 Mo. App. 424. 

Where a carrier proves a special contract 
which places the goods at owner’s risk in case 
of breakage, the carrier need not give evidence 
to show that he was not negligent, but the 
shipper must, in such case, give afiSrmative 
evidence of negligence.— Id. 


App. 1894. Where It appears, In an ac- 
tion against a carrier for Injury to goods 
shipped under a special contract exempting 
the carrier from liability for damages caused 
by certain perils, that the damage in question 
was caused by an excepted peril, the shipper 
must affirmatively show that it was caused by 
the carrier’s negligence. — George v. Chicago, 

R. I. & P. Ry. Co., 57 Mo. App. 358. 

App. 1902. The burden of showing that 
a fire causing the loss of a shipment was due 
to the negligence of the carrier or its servants 
rests on the shipper, where the bill of lading 
contains a provision exempting the carrier 
from liability from damages caused by fire. — 
Anderson v. Atchison, T. & S. F. Ry. Co., 67 

S. W. 707, 93 Mo. App. 677. 

App. 1906. Where a bill of lading con- 
tained a valid exception to the carrier's com- 
mon-law liability, and an action was brought 
for damage to fruit in transit thereunder, the 
I)etition charging the delivery of the fruit in 
sound c^ondition and a redelivery in a damaged 
condition at destination, the burden was on 
the carrier to show that the damage was due 
to a cause within the exception, whereupon 
plaintiff might show that tln^ damage, though 
due to an exc*epted cause, was incr(*as(Hl or 
contributed to by th(‘ carri(*r’s negligcmce. — 
Hurst V. St. Louis & S. F. R. Co., 94 S.W. 794, 
117 Mo. App. 25. 

App. 3906. Where the contract of af- 
freightment in the case of an interstate ship- 
ment expresses no consideration for the agr(‘e- 
meiit limiting the carrier’s liability, it cannot 
be presumHl that the claimed reduced rate 
was included in the schedule of rates filed 
with the Interstate Commerce Commission, 
and was duly posted, and so was the rate that 
the c*arrier could offer. — Meyers v. Missouri, 
K. & T. Ry. Co., 96 S.W. 737, 120 Mo. App. 288. 

App. 1907. Where, in an action against 
an express company for loss of certain silk in 
transit, which was not valued, there was no 
proof as to how the silk was lost, nor to show 
the carrier’s negligence, the consignee was 
bound by a clause in the bill of lading limiting 
the carrier’s liability to $50 for packages not 
valued. — Norton v. Adams Express Co., 100 S. 
W. 502, 123 Mo. App. 233. 

App. 1908. A recital, in contract to carry 
freight, showing consideration to be reduced 
freight rate, is prima facie evidence of fact 
and sufficient to sustain limitation of the car- 
rier’s liability for negligence. — Mires v. St. 
Ixiuis & S. F. R. Co., 114 S.W. 1052. See Car- 
riers, ^^165 in this Digest. 
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App. 1009. A recital in a shipping: con- 
tract, limiting the carrier’s liability, that It 
has two rates for shipment, and that the rate 
named in the contract is a special rate and is 
less than the rate charged for shipments at 
carrier’s risk. In consequence of which re- 
duced rate the agreement limiting the carri- 
er’s liability is made, is prlina facie evidence 
that the rate named is a reduced rate, and the 
burden of proving the contrary is on the ship- 
I)er. — Freeman v. St. Ix)uis & S. F. R. Co., 122 
S.W. 1, 138 Mo. App. 322. 

App. 1917. In an action for damages to 
shipment of goods, defense being that the 
goods were shipi)ed under the lower of two 
rates, relieving the carrier from liability for 
damages from breaking, the shipper is pre- 
sumed to have knowledge of the two rates. — 
Blackmer & Post Pipe Co. v. Mobile & O. R. 
Co., 190 S.W. 1032, 19G Mo. App. 139. 

App. 192G. Where carrier showed delay 
was due to a strike, shipper had duty to 
show carrier’s negligence in connection with 
strike or delay. — Mourer v. Wabash Ry. Co., 
280 S.W. 1050. 

App. 192G. In action against carrier for 
damages to goods in transit, that there was 
no notice of claim for damages as required by 
bill of lading was matter of defense. — Amber 
v. Davis, 282 S.W. 459, 221 Mo. App. 448. 

C=:»164. — Admissibility of evidence. 

App. 1800. Where a contract for the car- 
riage of gocHls containing a stipulation limit- 
ing the carrier's liability was made with the 
shipix?r’8 agent at a distoncc from his place 
of business, the mere fact that the shipper had 
seen many bills of lading of the carrier and 
that such bills of lading contained similar 
stipulations limiting its liability would be no 
evidence lending to show that in making the 
contract through his agent at a distant place 
the shipper knew of and assented to the stii>* 
ulations in his contract. — ^Hartmann v. Louis- 
ville & N. R. Co., 39 Mo. App. 88. 

App. 1906. The contract of affreight- 
ment in tlie case of an interstate shipment 
having expressed no consideration for the 
agreement limiting the carrier’s liability, the 
carrier may not show a reduced rate as a con- 
sideration, unless it shows that the claimed 
reduced rate was included in the schedule of 
rates filed with the interstate commerce com- 
mission and was duly posted, and so was a 
rate that the carrier could offer ; there being 
no presumption that this was the case. — Mey- 
ers V. Missouri, K. & T. Ry. Co., 96 S.W. 737, 
120 Mo. App. 288. 


^9 165. — Sufficiency of evidence. 

App. 1899. In an action against a carrier 
for the nondelivery of goods, the answer set 
up a sixjclal contract, relieving defendant 
from liability as a carrier upon transportation 
on time of the goods, and making it in that 
event the duty of plaintiff to remove the goods 
from the station at the point of destination 
within a stjeclfled time, in default of which de- 
fendant should be entitled to store them at 
plaintiff’s risk, and averred compliance there- 
with. The reply admitted the special con- 
tract, but did not admit the arrival of the 
goods on time, and alleged the refusal of de- 
fendant to deliver the goods upon demand 
therefor and tender of cluirges, the failure of 
defendant to give the customary notice of the 
arrival of the goods, and the failure of defend- 
ant, ui)on request made to it, to trace and lo- 
cate the goods in a reasonable time. It was 
uncontradi(‘ted that the contract of carriage 
was performed in due time, and there was no 
substantial evidence that defendant failed to 
give reasonable notice of the arrival of tEe 
goods. Held, that defendant was liable only 
as a warehouseman ujwn proof of gross negli- 
gence. — Herf & Frerichs Chemical Co. v. Lack- 
awanna Line, 78 Mo. App. 305. 

App. 1901. A contract of affreightment 
recited that the rate was a reduced rate, ex- 
pressly agreed on between the parties, that in 
consideration thereof the carrier should not 
be liable for the loss of the shipment in excess 
of the amount of the valuation thereof as 
stated in the application. Held, that the evi- 
dence was suflicient to show that the rate was 
in fact the regular one charged, and that, 
therefore, the limitation of liability was inef- 
fective. — Bowring v. Wabash By. Co., 90 Mo. 
App. 324. 

App. 3908. A recital. In a contract to 
carry freight, showing the consideration to be 
a reduced freight rate, not overthrown by oth- 
er competent evidence, Is prima facie evidence 
of tile fact and sufficient to sustain limitation 
of the carrier’s liability for negligence. — Mires 

V. St. Louis & S. F. R. Co., 114 S.W. 1052, 134 
Mo. App. 379. 

App. 1916. Evidence held to justify a 
finding that a carrier waived the stipulation 
In the contract for written notice of damage. 
— Kolkmeyer v. Chicago & A. R. Co., 182 S. 

W. 791, 192 Mo. App. 188. 

App. 1916. A recital in a contract that 
a reduced rate was charged in consideration of 
a limited valuation prima facie establishes 
that fact. — Stubblefield v. St. Louis & S. F. 
R. Co., 184 S.W. 149, 194 Mo. App. 396. 
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^S9l66. Questions for Jury. 

App. 1915. Under the evidence held the 
issue which should have been submitted was 
not whether the notice of claim of loss, re- 
quired by a contract of shipment was Kiven, 
but whether its irregularity was waived. — 
Equity Elevator Co. v. Union Pac. Ity. Co., 177 
S.W. 773. 

^=»167. — Instructions. 

App. 1910. Where, in an action against 
a carrier for injuries to certain monuments, 
the answer did not plead a contract releasing 
the carrier from its common-law liability, nor 
was there any proof that a bill of lading valu- 
ing the freight was ever called to plaintifTs 
attention until it was offered at the trial, or 
that the rate charged was other than the full 
tariff rate, the court did not err in refusing to 
limit plaintiff’s recovery to the value named 
in the bill of lading. — McIIaney v. St. Louis & 
S. F. K. Co., 129 S.W. 10G5, 149 Mo. App. 369. 

^=^168. — Verdict and findings. 

See explanation, page Hi, 

(1) CONNECTING CARRIERS. 

Authority of agents, see ante, <S=>47(2). 
Carriage of live stock, see post, <^219. 
(^^arriage of passengers, see post, ^259, 270. 
(Carriage of passenger’s baggage, see iiost, 

406. 

Lien of connecting carrier for charges, sec 
ix>st, <®=»197. 

Regulations, see ante, ^15. 

Rights as to charges, see iwst, ^193. 
Transportation of passengers, see post, ®»259. 

^=39160. Wlio are connecting carriers. 

Carriage of live stock, see post, <S=»219. 

^=:;»170. Duties in general. 

App. 1910. As a rule, in absence of con- 
tract or statute, a common carrier need only 
receive and transport to the end of its line 
and deliver to the connecting carrier with rea- 
sonable promptness, and is not under a pri- 
mary duty to surrender the physical use of its 
instrumentalities to another carrier ; such 
rule being based largely upon the danger 
which would result from permitting its in- 
strumentalities to be controlled by another. — 
Home Telephone Co. v. Granby & Neosho Tele- 
phone Co., 126 S.W. 773, 147 Mo. App. 216. 

At common law one carrier cannot grant 
to a connecting carrier an exclusive privilege 
which is an unjust discrimination against oth- 
er carriers of the same class as to facilities 
for exchanging business.— Id. 


App. 1911. An Initial carrier’s obligation 
to carry freight l>eyond its line can be shown 
by usage or conduct. — Lord & Bushnell Co. v. 
Texas & N. O. R. Co., 134 S.W. 111. See Car- 
riers, ^185(2) in this Digest. 

€=^171. Traffic arrangements between 
carriers. 

Authority of agents, see ante, ®=»47(2). 
Instructions in action against carrier, see 
lK)st, <©»187. 

Liability for negligence, see post, ®»180(2). 
Parties to actions, see post, ®=>183. 

Sup. 1870. Where carriers on connecting 
routes form associations and arrangements 
for the purpose of carrying goods or parc(‘ls 
through the whole line, they are, beyond (iu(*s- 
tion, partners, and each is resiK>nsible for any 
loss or injury to goods which may happen, in 
whatever part of the line it occurs. — Coates v. 
United States Express Co., 45 Mo. 238. 

App. 1877. Several carriers, for the pnr- 
I)oso of running cars directly through from 
Boston and New York to St. Louis and trans- 
porting goods without change of cars over 
their roads, fornuHl a transit company. The 
carriers, in the agr(»ement, agreed to carry 
from Boston to St. I»uis, tmd there deliver to 
plaintiff certain goods which the carriers had 
rec^tdved and had given their l)ill of lading 
under the name usetl by tlie carrii^rs as a 
transit comi>any. The goods w(‘re delivered 
to plaintiff in a damaged condition. The bill 
of lading for the goods was headed: “Through 
freight. Blue Line Transit C^). Boston to 
St. Louis. Contract under joint arrangement 
of” three railroad comi)ani(\s and connecting 
railroads, and contained the clause, “To Ik' 
transported to and delivered to the deiMit of 
the line at St. Louis.” There was no (‘videnct> 
tending to show that any particular comimiiy 
transiwrting the goods was liable for the dam- 
agt*. Held, that any one of the companies was 
liable. — Wyman v. Chicago & A. R. Co., 4 Mo. 
Api>. 35. 

App. 1900. If several common carriers 
associate and form what to the shipper is a 
continuous line, and contract to carry g(K)ds 
through for an agreed i>rice, which the shipix‘r 
pays in one sum and which the carriers divide 
among themselves, then they are jointly and 
severally liable to the shipper for a loss taking 
place on any part of the whole line. — She- 
walter v. Missouri Pac. Ry. Co., 84 Mo. App. 
589. 

App. 1901. A common carrier may con- 
tract to carry beyond the end of its own line, 
and where several common carriers, each 
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liaviiij? its own lino, assoi*iate and form a con- 
tinuous line, and contract to ctirry goods 
through for an agreed i>ric*e, which the shipper 
pays in one sum, and which the carriers divide 
aiiHuig themselves, they are Jointly and sev- 
erally liable to the shipper, with whom they 
have contracted, for a loss taking place on 
any pJirt of th(‘ whole line. — Robert C. White 
Live Stock (U)nimission Co. v. Chicago, M. & 
St. P. R. (^o., S7 Mo. App. 330. 

App. loot). The rule that, where a car- 
rier rcc(‘ives proi)erty for transportation over 
its own line and the lines of connecting car- 
riers for a lump freight charge, the connecting 
carriers are, in the absence of proof to the 
contrary, agents of the initial carrier ai)plies 
when* a traflic arrangement is proved be- 
tw(*en the initial and conm‘cting carriers, but 
tb(* rule does not apply wlnu'c th(» initial car- 
rier had no Interest in, nor coniuMdion with, 
the conned ing carrier, excei>t to colh^ct and to 
pay ov(*r to it the freight charg(* from the end 
of the initial carrier’s line* to the point of des- 
tination. — Siminons Hardware^ Co. v. St. Ivoii- 
is, I. M. & S. Uy. Co., 120 S.W. (HUl, 140 Mo. 
App. 130. 

App. 1010. That connecting carriers 
agreed to associate tliemselves together, and 
form what to a shii)per was a continuous 
line ludween the point of shipment and tinal 
destination on the line of the terminal carrier, 
and the contracts of carriage made with the 
initial carrier [provided for carriage over both 
lines for an agreed sum for the entire trip 
which was i)rorated between them, did not 
make such carriers “partners” in transi)ort- 
ing lb(* freight ; each company not having 
the right to manage the entin* business of 
both iK'tweeii the points of shipment, and 
there Ixdng no division of protits and ex- 
p(‘ns(‘S. — t’rockett v. St. Louis & II. Ry. Co., 
12t> S.W. 243, 147 Mo. App. 347. 

Such facts would not warrant a shipper 
as a reasonable man to deal with such car- 
riers as copartners, where the bills of lading 
covering the shipment jirovided that the ini- 
tial carrier should only be liable for negligent 
losses occurring on its own line, and that the 
connecting carrier transported the goods as 
agent of the shijiper. — Id. 

App. 1912. Carriers forming an associa- 
tion to carry on the business of carriage for 
hire held jointly and severally liable to a 
KhipiKM' for a negligent breach of a carrier’s 
duty. — R. E. Funsten Dried Fruit & Nut Co. 
V. Toledo, St. L. & W. R. Co., 143 6.W. 839, 
1C3 Mo. App. 426. 


Carriers forming an association under a 
distinct name for the transi>ortation of freight 
for one sum divided between them held jointly 
and severally liable to a shii)per for a breach 
of a carrier's duty though not affirmatively 
slK»wn to divide losses, as well as profits. 
—Id. 

^^172* Receipt of goode for tranepor- 
tation beyond carrier's line. 

Authority of agents, see ante, <S=»47. 

App. 1877. Where several carriers, hav- 
ing each its own line, form what to the 
shipper is a continuous line, a contract to 
carry goods through for an agreed price, 
which the shipper pays in one sum and which 
the carriers divide among themselves, makes 
the carriers as to the shipi)er liable jointly for 
a loss taking place on any part of the whole 
line. — Wyman v. Chicago & A. R. Co., 4 Mo. 
App. 3o. 

App. 1885. TTnder Rev. St. 1879, § 598, 
providing that, when property is received by 
a c<miinon carrier for transi>ortation, such 
carrier shall be liable for any loss or injury 
to such property caused by its negligence or 
the negligence of any other common carrier 
to which the property may be delivered, a 
carrier which received property for shipment 
and issued a bill of lading showing that the 
prop(*rty was consigned to a point beyond its 
destination, and guarantied a through rate 
of freight, both parlies to the contract under- 
standing that the goods were to be shipped to 
the point designated and not to the terminal 
point of the carrier’s line, was liable for the 
negligence of a connecting carrier, regardless 
of a spe<*ial receipt issued by it attempting 
to avoid such liability. — Ileil v. St. Louis, I. 
M. & S. Ry. Co., 16 Mo. App. 363. 

App. 1890. A common carrier who re- 
ceives goods for transportation to a point 
beyond its own line engages only t(» carry 
•them Siifely, and within a reasonable time, 
to the end of its own line, and then deliver 
them to the next connecting carrier to con- 
tinue or complete the transit, unless the usage 
of the business or of the carrier or his con- 
duct or language shows that he takes the 
proi)ert.v as carrier for the whole route. — 
Crouch V. Louisville &. N. R. Co., 42 Mo. App. 
248. 

The fact that the initial carrier gives a 
through rate of freight does not take the case 
out of the rule that a carrier who receives 
goods for transportation beyond its own line 
engages only to carry them safely and within 
a reasonable time to the end of its own line 
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and then deliver them to the connecting car- 
rier. — Id. 

The statutes flxing the liability of a com- 
mon carrier acting as an initial carrier ai>- 
plies in terms only to contracts made In the 
state. — Id. 

Where a shipment was made wholly with 
out the state, it is immaterial that the rule 
that a carrier receiving goods for transporta- 
tion to a point beyond its own line engages 
only to carry them safely and within a rea- 
sonable time to the end of its own line and 
then deliver them to the connecting carrier 
has been changed by the law of Missouri, 
there being no presumption that the statute 
law of one state exists in another state. 
—Id. 

App. 1891. Ilev. at. 1879, § 598, making a 
carrier receiving goods responsible for the 
negligence of any connecting carrier, is appli- 
cable to a shipment from a point within the 
state under a through bill of lading to a point 
without the state, although a portion of the 
shipment is to be performed by a connecting 
carrier, whose line is wholly without the 
state. — Watkins v. St. Louis, I. M. & S. Ky. 
Co., 44 Mo. App. 245. 

App. 1906. At common law a carrier, 
receiving goods for transportation to a point 
beyond its own line, engages only to carry 
them to the end of its line and deliver them 
to the connecting carrier. — McLendon v. Wa- 
bash R. Co., 95 S.W. 943, 119 Mo. App. 128. 

App. 1909. A carrier accepting goods to 
be forwarded over another line becomes the 
shipper’s agent. — Weaver v. Southern Ry. Co., 
115 S.W. 500, 135 Mo. App. 210. 

^=:»173. Special contracts for throngh 
transportation. 

Authority of agent, see ante, ^47. 

Sup. 1872. A shipper delivered goods to 
one railroad to be carried to a point on an- 
other road. In an action against the latter 
for loss of part of the goods, a receipt for the 
goods was introduced, signed by defendant’s 
agent. The receipt was in the usual form 
issued by defendant. Held to imply an agree- 
ment by defendant to carry the goods to their 
destination if on defendant’s line. — Landes v. 
Pacific R. R., 50 Mo. 346. 

Sup. 1879. A railroad company may by 
contract subject Itself to the obligation of a 
common carrier beyond its own line, but such 
obligation must be created by contract ex- 
press or implied. — Grover & Baker Sewing 


Mach. Co. V. Missouri Pac. Ry. Co., 70 Mo. 
672, 35 Am. Rep. 444. 

App. 1877. Railroad corporations have 
authority to contract for the transportation of 
passengers and goods beyond their own lines 
and beyond the limits of their respective 
states, such power being implied in their gen- 
eral corporate powers. — Wyman v. Chicago & 
A. R. Co., 4 Mo. App. 35. 

App. 1880. Where plaintiff made a con- 
tract with the authorized agent of defendant 
company for the transportation of goods from 
D., in Missouri, to New York, and the goods 
were delivered before any bill of lading was 
given, on the understanding that when the 
goods arrived at St. Louis a through bill to 
New York would be given, the agent of a con- 
necting road could not, by sending a bill of 
lading, signed by him as agent, rescind the 
contract already made and partly executed, 
and substitute a different one with a new 
party to it, without the consent of plaintiffs. 
— Barrett v. Indianapolis & St. L. R. Co., 9 
Mo. App. 226. 

App. 1883. A memorandum given by a 
carrier staling the receipt of goods, the name 
of the consignor and consignee, the destina- 
tion and the rate, but which does not in terms 
state that the carrier undertakes for the neg- 
ligence of connecting lines, and contains noth- 
ing from which such an undertaking can be 
inferred, is not a contract for through car- 
riage. — Goldsmith v. Chicago & A. R. Co., 12 
Mo. App. 479. 

A common carrier who receives goods for 
transportation to a point beyond his own line, 
in the al)8ence of a special understanding to 
the contrary, engages only to carry them safe- 
ly and within a reasonable time to the end of 
his own line, and there to deliver them to the 
next connecting carrier to complete the trans- 
it, and the mere fact that the carrier gives a 
through rate of freight for the entire route 
does not change the rule, as he is in such case 
deemed to have received the goods in the 
character of a carrier for his own route and 
of forwarding agent for the shipper for the 
remaining routes. — Id. 

App. 1894. Under Rev. St. § 944, the ac- 
ceptance by a railway of goods consigned to a 
point beyond its line is evidence of a contract 
for through shipment. — Hance v. Wabash 
Western Ry. Co., 56 Mo. App. 476. 

App. 1897. A railroad company cannot 
be compelled to transport freight beyond its 
own line, but it may contract to do so, and 
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where It so contracts It assumes all the obliga- 
tions of a carrier for the whole route over the 
connecting lines as well as its own. — Eckles 
V. Missouri Pac. Ry. Co., 72 Mo. App. 296. 

App. 1900. A connecting carrier was 
sued for conversion for refusal to deliver 
horses received by it from another carrier be- 
cause plaintiff refused to pay its charges. 
The charges had been paid to tlie first carrier, 
but defendant did not know that fact. Held, 
that a subsequent acceptance of the charges 
from the first carrier did not estop defendant 
from denying the authority of the first carrier 
to bind it l)y a contract of carriage in the suit 
for conversion. — Showalter v. Missouri Pac. 
Ry. Co., 84 Mo. App. 589. 

Incorporated railway carriers have au- 
thority to contract for the carriage of persons 
and property beyond their own lines and be- 
yond the limits of tludr respective states, and 
a carrier entering into such a contract incurs 
the liability that would attach to it had it 
wntracted solely to carry over Its own line. 
—Id. 

App. 1906. The receipt of freight and 
the issmince of a bill of lading to a destina- 
tion be*y(>nd tlie receiving carrier’s line is 
prima facie an agreement to carry to that 
IKdnt, though there is no express stipulation 
to transport to it. — Lee v. Wabash R. Co., 94 
S.W. 991, 118 Mo. App. 476. 

App. 1906. The G. Company, a common 
carrier, received goods of plaintiff for trans- 
portation to L., a point beyond its own line, 
recT-iviHl the full amount of charges for 
through transjjortation, and issued a bill of 
lading naming L. as the destination, which, 
though stipulating that “the resiwnsibility of 
each carrier is to cease at the station where 
said freight leaves its line, when tlie property 
is to he delivered to conuec*ting road or car- 
riers,’' mentioned no other carrier as a party 
to the contract, and did not provide that G. 
would carry the property only to the end of its 
own line. Held, that the contract was one by 
G. alone to carry the property to its destina- 
tion, and that it and tlie M. Conqiany, which, 
as agent of G., received tlie goo<ls at the end 
of G.'s line for candage to L., were not joint 
contractors. — Meyers v. MLssouri, K. & T. Ry. 
Co., 96 S.W. 737, 120 Mo. App. 288. 

App. 1907. Where a common carrier 
contracts to transixirt goods beyond the ter- 
minus of its own lines, the coimctding car- 
riers employed in furthering and completing 
such transiKirtation become agents of the ini- 
tial carrier, who is rwponsilile for their de- 


faults to the owner of the goods. — Cohen v. 
Missouri, K. & T. Ry. Co., 102 S.W. 1029, 126 
Mo. App. 244. 

App. 1907. A bill of lading issued by the 
initial carrier, which collects the charges for 
tlie entire distance, re<?itlng neither the point 
where the freight Is received nor Its destina- 
tion, nor that such carrier agrees to carry 
only to the end of its own line, and which, 
while attempting to restrict its liability by 
providing that it shall he liable only for loss- 
es occurring while the property is in its actu- 
al custody and on its road, provides that its 
responsibility as a carrier terminates on ar- 
rlv'al of the goods at the place of delivery, and 
which states that the projicrty is <*onsigned to 
the shipper with a direction to notify H. at 
Y., the point of destination, is a contract for 
through carriage, making the initial carrier 
liable for loss of the property by fire, while 
in the i>ossession of the connecting carrier, In 
the absence of a valid provision to the con- 
trary. — »Scott County Milling Co. v. St. Louis, 
1. M. & S. R. Co., 104 S.W. 924, 127 Mo. App. 
80. 

App. 1909. The lines of the M. & O. Com- 
pany extendt>^ south from East St. Louis and 
eonneeded with another line wliich extended 
to New Orleans. A carrier in St. I.»oiils re- 
coivcHi goods to be shipped south over the oth- 
er lines, transferred them across the river by 
ferry, and delivered them to a terminal as- 
sociation line in East St. Louis which trans- 
ferred them to the M. & O. Comimny for ship- 
ment. The carrier in St. Louis received a cer- 
tain sum for transferring cars, which was 
divided with the terminal ass(K‘lati(in, and 
gave the shipper a ret*eipt, whicli it surrender- 
ed in East St. I/Oiiis for a bill of lading from 
the M. & O. Company covering the entire 
route to New Orleans. Held, that the St. 
Louis carrier and the terminal association 
were not joint promisors with the M. & O. 
Coini^ny for the carriage of the goods over 
the entire route, and, if the receipt received 
from the St. Louis carrier could be regarded 
as a bill of lading for through crarriage, the 
agreement was relinquished by receiving as a 
substitute the bill of lading from the M. & O. 
ComiMiny. — Rlackmer & Post Pipe Co. v. Mo- 
bile & O. R. Co., 119 S.W. 1, 137 Mo. App. 479. 

A bill of lading recited that the property 
was rtH!eived at St. I^uis by the M. & O. Com- 
pjiny to be transiiorted by that “company to 

The destination was left blank In 

the body of the receipt, but at the foot were 
the words “(*onRigncd to T. J. Shea, New Or- 
leans, La.,” and still fartlier below, under 
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the heading ‘‘List of articles,** was the nota- 
tion “c/o N. O. & N. E., F. W. BIrchett.” The 
contract recited, among its printed conditions, 
that the receiving coinimny agreed to carry 
the property to destination, if on its road, 
and, if not on its road, and the (*omi)any guar- 
anteed through carriage, then it agreed to de- 
liver to such other carrier as the company 
might selec*t, and did not agree to ciirry be- 
yond its own line, or l>e rt'siwnsihle lieyond, 
under any circumstances. At the foot of the 
hill of lading, and after the signatures, it was 
dtvlared tliat the fact that the property was 
marked beyond the company's line would not 
he understood as an agrwment to carry be- 
yond. Held, that the hill of hiding was for a 
through shipment to New Orleans. — Id. 

App. 1011. At common law an Initial 
carrier’s lialiility for safe and reasonably 
prompt carriage of freight ends with its line 
and use of ordinary care in delivering to the 
conne<*ting carrier, but the liability may he 
extended beyond the line by sjK'cial contract. 
— Lord & Hushnell Co. v. Texas & N. O. R. 
Co., 104 S.W. Ill, 155 Mo. App. 175. 

A shipper suing on a contract for through 
shipment can nn^over for a conne<*ting car- 
rier’s failure to winply with a routing diiw- 
tion preventing a divcTsion (»f the shipment as 
a negligtait breach of defendant’s contract ob- 
ligation. — Id. 

App. 1012. A shii)ix*r may enforce the 
common-law liability of an insurer against 
the initial csirrier alone, provided the ship- 
ment is a through one, and the contract of 
shipment so stipulates. — Bockserman v. St. 
Ix)uls & H. Ry. Co., 152 S.W. 380, 160 Mo. App. 
168. 

App. 1015. While a common carrier can- 
not be comi>elled to contract to carry gootls 
beyond its own line, yet it may do so eitlier by 
express contract or implication. — Keithley v. 
Lusk, 177 S.W. 756, 100 Mo. App. 458, 

A defendant held to have made a through 
contract of carriage and transportation of 
goods beyond its own line. — Id. 

App. 1016. An interpretation of con- 
tracts for shipment over connecting lines, as 
being for through shipment, making the ini- 
tial carrier liable for damages wherever oc- 
curring, is favored. — Keithley & Quinn v. 
Lusk, 189 S.W. 621, 105 Mo. App. 143. 

The parties contemplating a through 
shipment, part over a connecting line, at a 
through rate, the initial carrier does not de- 
stroy its through character by issuing a bill 


of lading over its own line only, and itself 
reconsignlng the goods to the connecting car- 
rier. — Id. 

^=»174. Delivery to suooeedins carrier. 

Sup. 1870. In a suit against an express 
company for goods lost in transit beyond its 
line of conveyance the evidence showed no 
payment for the whole route, and no under- 
standing, usage, or agreement that the com- 
pany assumwl to he res-ixinsible for the goods 
after they left its own line. Held, that it was 
only bound under its contract or undertaking 
to transport them safely to the point on its 
line nearest the place of diNstination and then 
to deliver them to the jiroper carrier to be 
forwardc^fl, and that, having done this, it was 
not resiHinsible for the subsoiiuent loss. — 
Coates V. United States Express Co., 45 Mo. 
238. 

Sup. 1874. A carrier who receives goods 
as a carrii'r. and not as a forwarder, and for- 
wards tluan to their destination from the end 
of his line, in the exercise of a sound disert^ 
tion, cannot be held n^sponsible as common 
carrier for any subse(juent loss, although it 
failtHl to give notice.* of its action to the owner 
or consignor. — Cramer v. American Mer- 
chants* Union Express Co., 56 Mo. 524. 

Sup. 1895. A shipi)er of goods has the 
right to designate over what conne<‘ting lines 
his goods shall lx* shipix*d, and the tirst car- 
rier is bound to obey the directions of the 
shipi)er in this respect, and if he disobeys 
them he is liable as for a conversion. — Wig- 
gins Ferry Co. v. Chicago & A. R. Cx)., 27 S.W. 
568, 128 Mo. 224, opinion adopted by court in 
banc 30 S.W. 430, 128 Mo. 224. 

App. 1881. In an action for damages re- 
sulting to plaintiff by reason of defendant's 
failure to deliver to the next carrier for ship- 
ment beyond defendant’s route, where it was 
shown that defendant tendered the goods to 
the connecting line and that it refused to re- 
ceive them under the rule then In force, 
plaintiff was entitled to show that the rule 
under which the connecting carrier refused 
was revoked six days after the offer, and that 
defendant knew such revocation and that it 
did not again offer to deliver the goods to such 
carrier. — Lesinsky v. Great Western Dis- 
patch, 10 Mo. App. 134. 

Where goods have passed wholly out of 
sight of both the consignor and consignee, if 
from any circumstances delivery to the suc- 
ceeding carrier becomes imi>ossible, the for- 
mer carrier is under an obvious duty to notify 
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either the consignor or the consignee unless 
it is Impradlcable to do so. — Id. 

App. 1SS3. A common carrier who un- 
dertakes for himself to perform an entire 
service has no authority to constitute another 
IK^rson the agent of the consignor or con- 
signee. He may employ an agency, but it 
must be subordinate to him, and its acts are 
consldertKl as done in his service and as his. 
— Fis('lier v. Merchants’ l)isi)atch Transp. Co., 
13 Mo. App. 133. 

App. 1<S83. Failure to give notice to con- 
signor of facts known to him as to refusal of 
an intermediate carrier to receive goods. See 
lj('sinsky v. Great Western Dispatch, 13 Mo. 
App. 570, memorandum. 

App. 1SS3. A carrier, receiving goods 
importtHl from a foreign country as a for- 
warder, is i)ound to exercise the profession- 
al business knowU'dge and skill usually exer- 
cised by good undertakers in that particular 
l)rofession or business, and where the car- 
rier on n‘ceiving bonded goo<ls for transpor- 
tation to an inland city d(*Iiver(Ml them for 
transi)ortation to an unbonded vessel, it was 
liable for the damages resulting to the sala- 
bility of the goods,— MelliiT v. St. Louis & N. 
O. Transp. Co., 14 Mo. App. liiSl. 

App. 1SS5. If g<K)(ls are delivercMl to a 
carrier for the puriK>se of ladiig carrie<l to a 
point beyond th(‘ terminus of its route, and 
for that purijose to be by it dellvertnl to a 
<*onnt'cting carrier, in order to continue the 
carriage, or where' it be*i*omes neces.sary for 
that purpose to make successive deliveries 
from one to another upon a continuous line, 
or suc(*ession of carriers, the' first and each 
succeeding carrier be<*om('s the agent of tl)e 
owner of the goods to make delivery to the 
next carrier. — Kansas City Transfer Co. v. 
Neiswanger, 18 Mo. App. 103. 

App. 1889. The fact that a shipper and 
the initial carrier contracted that the goods 
should be shipiied over the lines of a dt'signat- 
ed connecting carri(*r does not authorize the 
connecting carrier to sue on such contract 
for a breach thereof by tlie initial carrier 
arising out of the faci: that the initial currier 
sliipix'd tlie goods over the line of another 
connecting carrier. — St. Louis & T. R. Packet 
Co. V. Missouri Pac. Ry. Co., 35 Mo. App. 272. 

App. 1892. From the receipt of goods by 
a carrier the law will only imply a contract 
of carriage to the end of the receiving com- 
pany’s road, and if further transportation is 
necessary, that the shipment will be safely 


and promptly delivered to a connecting car- 
rier, if there is one. — Patterson v. Kansas 
City, Ft. S. & M. R. Co., 47 Mo. App. 670. 

App. 1895. The delivery of a shipment 
of grain by a railroad comiwny to a connect- 
ing carrier other than the one designated by 
the shipper is a breach of contract for which 
the shipper is entitled to recover nominal 
damages, although the shipment arrives in 
due time and in good condition and is acc("pt- 
ed. — H. W. Chandler (Commission Co. v. Nash- 
ville, C. & St. L. Ry. Co., 64 Mo. App. 144. 

App. 1904. A carrier of freight which 
owned no line of railway but made shipmenits 
in its cars over other lines, received goods 
for shipment under a bill of lading in which 
the destination was marked “St Joseph, Mo.,” 
and in the iKKly of which apix'ared the words, 
“Two (2) clothing % M. P. R. It,” and 

also a statement that the goods were “marked, 
<K)nslgned and destined, as indii»ate<l IhjIow, 
to Ix' carriwl over the lino to said destination, 
or to be delivered to another carrier on the 
route to sjiid destination.” Held that, con- 
ceding thail the contract bound the carrier 
only to deliver the g«x)ds to the M. P. rail- 
road, and not to St. Joseph, its responsibility 
did not cease until it made delivery to that 
road, and a transi>ortation comiwiny, to which 
it dt'livered the goods to l)e delivered by it 
to the M. P. railroad was its agent, for the 
default of which it was liable. — James S. Da- 
vis Clothing Co. v. Merchants’ Dispatch 
Transp. CO., 81 S.W. 226, 106 Mo. App. 487. 

A further statement in the margin of the 
bill of lading: “It is mutually agreed that the 
rate of freight from [the point of shipmentl 
to [the point of d(4ivery to the tninsiK)rtation 
companyl is to be, if fii'sit class goods, 87 cts. 
IK'r too lbs.,” did not restrict or qualify tlie 
obligation to deliver at least to the M. P. 
railroad. — Id. 

App. 1905. Whei'e a carrier agree<l to 
transport freight to a iK>int lieyond its own 
line by means of a certain designated con- 
neciting cjirrier, delivery to a different con- 
ne(*ting carrier was a breach of the contract. 
— Eckles V. Missouri Pac. Ry. Co., 87 S.W. 99, 
112 Mo. App. 240. 

App. liKKl. Proof that cars containing 
plaintiff’s property were placed on defendant 
railroad’s connecting track, the usual idace of 
delivery of freight destined for it as connect- 
ing carrier, under an arrangement with oth- 
er roads that freight so placed would be 
accepted for further transportation, did not 
amount to an acceptance until defendant took 
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actual charge of the property, accepted the 
hill of lading, or i)erforined some other acts 
amounting in law to an acceptance. — (fray v. 
Wabash R. Co., 96 S.W. 983, 119 Mo. App. 
144. 

App. 1909. A carrier delivering freight 
to Its conuec‘ting carrier has complied with 
its contract, and it owes no further duty as 
carrier or otherwl.se. — Kirk v. Ijeliigh Valley 
Transp. Co., 115 S.W. 615, 135 Mo. App. 99. 

App. 1911. An Initial carrier of freight 
destined bej’Ond its line underbaking only to 
transport to the point most convenient to the 
destination reached by Its line i>erforms its 
duty by delivering to the connecting carrier. 
— Ix)rd & Bushnell Co. v. Texas & N. O. R. 
Co., 134 S.W. Ill, 155 Mo. App. 175. 

C=»175. Delivery to oonsisiiee. 

Sup. 1887. On the arrival of goods at 
their destination, where they were oarric'd by 
connecting carriers under a through bill of 
lading, the consignee was notified, and the 
goods were then delivered by a transfer com- 
pany, acting at the re^iuest of the consignee. 
Uvld, that the transfer coiniainy was not, as 
a connecting carrier, liable to the shipper for 
the conversion of the go(xls by delivery to the 
consignee, who, luider (the bill of lading, was 
not entitled to them until they were jiaid for. 
— Nanson v. Jacob, 6 S.W. 246, 03 Mo. 331, 
3 Am. St. Rep. 531. 

Sup. 1993. Grain was delivered to a car- 
rier for shipment to a destination beyond Its 
own line, under a through bill of lading. A 
sight draft, with the bill of lading attached, 
was forwarded, through certain banks for 
collection from the consignee, who refused to 
acc*ept the same because of the nonarrival 
of the grain. The draft was protested and 
returned to the shippers, and thereafter the 
connecting carrier delivered the grain to tlie 
consigniK? on a bond, without presentation of 
the bill of lading, and without imyment of 
the draft. Hold, that such delivery consti- 
tuted a conversion of the grain by the con- 
necting carrier. — Marshall & Michel Grain 
Co. V. Kansas City, Ft. S. & M. R. Go,, 75 S, 
W. 638, 176 Mo. 480, 98 Am. St. Rep. 608. 

Sup. 1922. Where a terminal carrier at 
the request of consignee reconsigned inter- 
state shipment of goods by changing the way 
bills, though it did not issue any new bills 
of lading, held to constitute a delivery to the 
consignee, and, if unauthormed by consignor, 
the terminal carrier was liable for conversion. 
— Kemper Mill & Elevator Oo. v. Hines^ 239 
S.W. 80:i, 293 Mo. 88. 


App. 1910. Where the cause of misde- 
livery of goods by a connecting carrier was a 
ml.stake of the Initial carrier in notifying the 
connecting carrier as to the name of the con- 
slgnet‘, the initial carrier is liable for the 
los.s. — Central American S. S. Co. v. Mobile & 
O. R. Co., 128 S.W. 822, 144 Mo. App. 43. 

Where a bill of lading authorizes the de- 
livery of goods to the consignee without Its 
production, misdelivery by the connecting car- 
rier to the i^rty named as consignee by the 
initial carrier without the production of the 
bill of lading does not avoid the liability of 
the initial carrier to the consignor. — Id. 

Though the fault which caused the misde- 
livery of goods by a coniiec*ting carrier was 
wholly that of the initial carrier, they are 
liable to the consignor jointly ; their relation 
being in the miture of a partnership. — Id. 

That both the initial and connecting car- 
riers arc sued, where the fault, is solely that 
of the initial carrier, does not relieve the 
connecting carrier of liability. — Id. 

App. 1016. Carrier held liable to ship- 
per for damages caused by connecting car- 
rier’s failure to deliver shipments at station 
of destination, resulting in consignees’ refusal 
to accoijt. — J. A. Lainy Mfg. Co. v. Missouri 
Pac. Ry. Co., 182 S.W. 131. 

App. 1925. Terminal carrier bound by 
initial carrier’s knowledge of appearance of 
shipment when received for transportation. 
— Pabst Brewing Co. v. Chicago, M. & St. P. 
Ry. Co., 273 S.W. 424, 221 Mo. App. 338. 

App. 1926. Carrier, being instructed not 
to deliver eggs to consignee named, was re- 
quired to follow instructions and rendercHl it- 
self liable to plaintiff in failing to do so (Bill 
of Lading Act [49 USCA §§ 89, 90, 93 1).— Am- 
ber V. Davis, 282 S.W. 459, 221 Mo. App. 
448. 

^3:9 176. Delay in traniportation or de- 
livery. 

Actions for delay, see post, ^181^, 185. 

App. 1899. A shipper delivered goods 
to a carrier consigned to East St Louis to 
shipper’s order. A bill of lading was Issued 
by the initial carrier which provided that it 
should not be responsible as a common car- 
rier for the property beyond its line of road. 
The initial carrier delivered the goods to a 
connecting carrier. The waybill was also de- 
livered to the connecting carrier. The way- 
bill did not clearly state the address of the 
consignee, but the consignee had been en- 
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ga^ed In the commission business for many 
years, and as such had shipped many hun- 
dred car loads of commodities over the con- 
necitiiig carrier's line, and also had various 
other tpansjictions with the freight depart- 
ment of the connecting carrier. Hcldt that 
a verdict finding the connecting carrier guilty 
of negligence for failure to deliver the prop- 
erty in time was suprwrted by the evidence. 
—Hall v. Wabash li. Co., 80 Mo. App. 463. 

App. 1907. WTiere defendant railroad 
agrtHHl with plaintiff, the consignee of freight, 
that in consideration of a certain sum paid 
by pliiintiff it would deliver the cars, which 
were then on its “hold” track, over the tracks 
of other railroads to plaintiff’s place of busi- 
ness, it continued to sustain the relation of 
common carrier to plaintiff, and was re- 
sponsible for loss resulting from failure to 
promptly deliver the ctirs. — Cohen v. Mis- 
souri, K. & T. Ky. Co., 102 S.W. 1029, 126 Mo. 
Api>. 244. 

Where defendant railroad agreed with 
plaintiff, the c*onsignee of freight, that with- 
out extra charge it would send certain cars 
consign eil to plaintiff, and which had not ar- 
rived, to his place of business over the roads 
of coniKY'ting carriers, Instead of sending 
them dirt*i*tly to defendant’s “hold” tracks, 
defendant continued to sustain the relation 
of coiiunon carrier to plaintlfT, and was lia- 
ble for hiss resulting from failure to prompt- 
ly deliver the cars, altlioiigh such failure was 
<!ausefl hy the refusal of connecting carriers 
to receive the cars. — Id. 

Loss of or injury to goods. 

Actions for loss or injuryi see post, ®»181%, 
185. 

<^=:»177 (1). Liability In ireneral. 

Sup. 192.3. Carmack Amendment to In- 
terstate Commerce Act, re<iuiring the initial 
carrier to issue a bill of lading to destination 
and making it liable to the shipper or holder 
of the bill of lading for loss of, or injury to, 
the shipment, and providing that It should not 
deprive the holder of any remedy or right he 
had under existing law, did not change the 
liability of any carrier for its own negligence 
in handling shipments over its own line, but 
its evident purpose was to do away with the 
necessity of the holder making an investiga- 
tion to determine which carrier was at fault. 
— State ex rel. and to Use of St rx)uis, B. & 
M. By. Co. V. Taylor, 251 S.W. 383, 298 Mo. 
474, certiorari granted State of Missouri ex 
rel. St. l^uis, B. & M. Ry. Co. v. Taylor, 44 S. 
et. 132, 2(\ii U. S. 696, 68 L. Ed. 511, and judg- 


ment affirmed <1924) 45 S. Ct. 47, 266 U. S. 
200. 69 L. Ed. 247, 40 A. L. E. 1232. 

App. 1908. To make a case against an 
inilia 1 or intermediate carrier on its common- 
law liaWlity. the owner mu»t prove that the 
damage happened while the property was in 
8iK‘h carrier’s custody. — Connelly v. Illinois 
Cent. Ry. Co., 113 S.W. 233, 133 Mo. App. 
810. 

App. 1909. A carrier delivering freight 
to Its connecting carrier has complied with 
its contract, and It owes no further duty as 
carrier or otherwise. — ^Kirk v. Lehigh Valley 
Transp. Co., 115 S.W. 515. See Carriers, ^ 
174 in this Digest 

App. 1910. Where, by principal con- 
tracting clause in bill of lading, Initial car- 
rier Issuing it agreed to carry from point on 
Its own line through .to destimition at point 
on connecting line, such carrier was liable 
for negligent losses oceiirring on connecting 
line though eubse<iuent clause provided it 
should dt‘illver to connecting carrier, when its 
liability should cease. — Crockett v. St. IjouIs 
& H. Ry. Co., 126 S.W. 243. See Carriers, 
^180(2) in this Digest 

App. 1913. A shipper suing the initial 
and connecting carriers for injuries to freight 
may only recover against one carrier. — Con- 
nelly V. Illinois Cent R. Co., 153 S.W. 79, 169 
Mo. App. 272. 

App. 1925. Connecting carrier held not 
liable for damage to nursery stock by freez- 
ing, not due to its delay. — Mount Arbor Nurs- 
eries V. New York, C. & St. L. R. Co., 273 
S.W. 410, 217 Mo. App. 31. 

^s»177 (2). Bffect of airreements between 
connectlnir lines and Joint liability'. 

App. 1910. Where freight shipped over 
two roads was forwarded over a bridge be- 
longing to a bridge company which connected 
the line of the final carrier at a river, under 
an arrangement between It and the bridge 
company, the latter, though liable to the ship- 
per for its torts in transporting the freight, 
was the agent of the final carrier, so as to 
make it liable for the bridge company’s neg- 
ligence in transporting. — Crockett v. St. Lou- 
is & H. Ry. Co., 126 S.W. 243, 147 Mo. App. 
347. 

Though several carriers are not copart- 
ners ill transporting freight, if one of them is 
authorized by the others to make transporta- 
tion contriiets for all of them, each will be 
liable for the negligence of the others In 
transporting. — Id. 
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In absence of statute, a final carrier hav- 
InjET a joint (traffic ajErreement with the initial 
carrier will not l>e liable for the latter’s neg- 
ligence in transporting freight thereunder, 
unless tliere was a copartnership agreement 
or joint undertaking by which it agreed to 
carry the freight over the whole route, — Id. 

Under an agreement by the final carrier to 
transport from the junction to final destina- 
tion on its line, it would only Ik* liable for neg- 
ligent losses occurring on its own line. — Id. 

One of defendant railroad companies re- 
ceived freight for transiK>rtJition to a iM>int 
on the line of the other road under a joint 
traffic agi-eement by which the freight charge 
was prorated between them ; the initial «ir- 
rier having authority to issue thi^ough bills 
of lading to the point of destination. By the 
bills of lading of two of the shipments the 
initial company agreed to tninsport the prop- 
erty to final destination over its own line, 
and that of the connecting carrier provided 
that it should only l>e liable for damage oc- 
curring on its own line while the freight was 
in its actual custody, and tlie bill of lading 
for the other shipments provided that the 
initial company should transport the freight 
to the end of its line for delivery to the con- 
necting carrier, and that, in continuing the 
shipment, the latter was the agent of the 
ehippi'r and not of the initial carrier, and 
the latter should be liable only for damage 
occurring on its own line. i/rZd, in view of 
the provisions of the bill of lading, that there 
was no joint undertaking or partnership Ik?- 
tween the carriers for tranporting the goo<ls 
so as to impose a joint and several liability 
on each carrier for the whole route, — Id. 

App. 1911. Carriers on connecting 
routes forming associations and traflic ar- 
mngements to carry freight through the 
whole line are partners, and each Is liable for 
any loss or injury happening on any part of 
the route. — Otrich v. St. TK)ui.s, I. M, & S. 
Ky. Co., 134 S.W. 665, 154 Mo. App. 420, opin- 
ion adopted (1912) 144 S.W. 1199, 164 Mo. 
App. 444. 

A carrier may contract to carry beyond 
its own line, and where several carriers form 
a continuous line and contract to carry gootis 
through for an agreed price, which the ship- 
per pays in one sum, and which the carriers 
divide among themselves, they are jointly and 
severally liable to the shipper for a loss tak- 
ing place on any part of the line. — Id. 

Under the interstate commerce act (Act 
Cong. Feb. 4, 1887, c. 104, § 20, 24 Stat. 386, 


amended by Act Cong. June 29, 1906, c. 3591, 
34 Stat. 595), making the initial carrier of an 
interstate shipment liable for any loss or in- 
jury caused by any carrier, the initial carrier 
of an interstate shipment is liable for dam- 
ages o<‘curring on the connecting carrier’s line, 
and any damages occurring to the shipment 
by the negligence of the connecting carrier 
may be recovered from the initial and con- 
necting carriers jointly; but the connecting 
carrier is not liable for any injury occurring 
on the line of the initial rarrier. — Id. 

App. 1912. That freight when delivered 
to a coiiiiK'ting carrier was damage<i, and 
was still further damaged while in its pos- 
session, doesi not show concurrent negligence 
of lK)th carriers, warranting joint judgment 
against them. — Walker v. St. I»uiK & S. F. 
R. Co., 142 S.W. 729, 162 Mo. Api>. 374. 

^=»177 (3). lilablllt^r of initial carrier. 

Sup. 1890. When a carrier receives a 
parcel to be transiwrted to a ifiace l)eyond the 
terminus of its route, it is held liable, under 
Rev. St. 1879, § 598, as such carrier to the 
place of destination, in the absence of a si)e- 
cific contract to carry such parcel only to the 
tenninus of its own route or limiting the lia- 
bility to a loss or damage occurring on its 
own route. — Uimmitt v. Kansas (.’ity, St. J. & 
C. B. R. Co., 15 S.W. 761, 103 IMo. 433. 

Sup. 1894. Wliere a railroad company 
contracts to transiK>rt goods iK.vond tlie end 
of Its line, it assumes all the duties of a ciir- 
rier over the connecting line. — Davis v. Jack- 
sonville Southeastern Dine, 28 S.W. 965, 126 
Mo. 69. 

Sup. 1897. Comp. St. Neb. 189:1, c. 16, § 
111, providing that “any railroad company 
receiving fndght for traiisiM)rtation shall be 
entitled to the same rights and l)e subject to 
the siime liabilities as common carriers,” and 
that “whenever two or more railroads are 
connect wl together, the company owning ei- 
ther of said roads receiving freight to be 
transiwrted to any place on the line of either 
♦ ♦ * shall be liable as common carrier 

for the delivery of the freight to the con- 
signee * * ♦ In the same order In which 

«uch freight w^as shipped,” does not render 
a receiving company, which has only conitract- 
ed to deliver to the connecting carrier, liable 
for (the latter’s default. — Miller Grain & Ele- 
vator To. v. Union I’lac. Ry. Co., 40 S.W. 894, 
138 Mo. 658. 

Sup. 1923. Liability for loss occasioned 
by the carelessness and negligence and In 
violation of the common-law duty of a com- 
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mon carrier is within Carmack Amendment, 
making the initial carrier liable to the holder 
of the bill of lading for all loss regardless of 
the line on which the loss occurred. — State ex 
rel. and to TTse of St. Louis, B. & M. lly. C>). 

V. Taylor, 251 S.W. 283, 29S Mo. 474, certiorari 
grunted State of Missouri ex rel. St. Tvouis, 
B. & M. By. Co. V. Taylor, 44 S. Ct. 132, 

TI. S. G1K», GS Ij. Ed. 511, and judgment affirmed 
<1924) 45 S. Ct. 47, 2GG U. S. 200, 60 L. Ed. 
247. 31 A. B. 1232. 

App. 1880. Under the rule generally 
adopted in this country a carrier who receives 
g(M)d.s marktHl to a particular destination !>e- 
yond the end of Its road is lK)und to transport 
and d(4iver them to the next carrier on the 
route according to the usage of its business, 
but is not liable for losses l>eyond iits line in 
the abstmee of special contract — McCarthy v. 
Terre Haute & I. B. Co., 9 Mo. Apix 159. 

App. 1881. Liability of carrier for loss 
of goods by connecting carrier. See Freeburg 
Coal Co. V. Tlnion By. & Transit Co., 10 Mo. 
App. .597, memomndum. 

App. 188(5. In order to hold the receiv- 
ing carrier for loss of goods by the connwt- 
ing carrier, the authority of the agent of the 
nHM'iving (*oiniwmy to make a contract of 
tran,siK>rtalion l)eyond its own line must be 
shown. — Orr v. <3iicago & A. B. Co., 21 Mo. 
App. 33.3. 

App. 1899. Where a carrier of apples 
refused pennissioii to the sliipi>er to place a 
stove in the car and send a man with the 
shipment to protect it from frec*zing, and 
th(‘ apples u’t^re frozen after delivery to a 
succ*e(*ding carrier by >vbom they were re- 
ct4v(Ml in go(Kl order, the negUgeiice of the 
PfucccKHling carrier was not the proximate and 
sole (*ausc‘ of the daimigts so as to exempt the 
first carrier from liability.— Popha in v. Bar- 
nard, 77 Mo. App. G19. 

App. 1905. Where a carrier receives 
goods for transj)ortation to a destination be- 
yond the end of its line, its common-law lia- 
bility terminates with the delivery of the 
property to the succeeding carrier for further 
transportation, unless it binds itself by an ex- 
press or implicHl contract for the whole dis- 
tance. — Hubbard v. :Mobile & O. By. Co., 87 S. 

W. 52, 112 Mo. App. 459. 

App. 1905. Where a carrier is paid full 
freight for carriage to a destination beyond 
the termination of the carrier’s line, the con- 
tract is to carry the goods through to their 
destination, and the first carrier is responsi- 


ble for the delivery of the goods. — Eckles v. 
Missouri Pac. By. Co., 87 S.W. 99, 112 Mo. 
App. 240. 

App. 1906. Where, after the shipment of 
certain apples, the original destination was 
changed under an agreement between plaintiff 
and the initial carrier at the point of ship- 
ment requiring transportation over another 
road, the initial carrier remained liable for 
proper care of the apples until they reached 
their final destination though plaintiff com- 
municated wdth the agent of the conne<*ting 
carrier merely for the purpose of expediting 
the tninsit. — Hurst v. 8t. Louis & S. F. B. 
Co., 91 S.W. 794, 117 Mo. App. 25. 

Where, during the transportation of ap- 
ples, the destination was changed by agree- 
ment with the initial carrier according to cus- 
tom, so as to require transportation over the 
line of a connecting carrier, such diversion 
amounted to a mere extension of the original 
contract, rendering the initial carrier respon- 
sible for negligent injury to the fruit, either 
by its own employes or those of the connect- 
ing carrier, under Bev. St. 18J)9, § 5222, pro- 
viding that a common carrier shall be liable 
for injury to proi)erty caused by its negli- 
gence or that of any other common carrier to 
which the property may be delivered for 
transiwrtation. — Id. 

Where, during the transit, the destination 
of certain apples was changed by agreement 
with the Initial carrier so as to require trans- 
portation over a connecting line, and the ap- 
ples were injured in transit, an instruction 
that, unless the jury believed that the ven- 
tilators of the car were carelessly and negli- 
gently closed or permitted to remain closed 
during transportation from the iioint of ship- 
ment to the point of diversion, the initial car- 
rier was not liable, was erroneous for failure 
to preiUcate such carrier’s nonliability for the 
negligence of the connecting carrier on a find- 
ing that such initial carrier had not agreed 
to carry the apples to their ultimate destina- 
tion. — Id. 

App. 1907. Under Bev. St. 1899, § 5222 
[Ann. St. 190G, p. 2718], providing that when 
a carrier receives property to be transferred 
from one place to another, within or without 
the state, and issues receipts or bills of lad- 
ing in the state, it shall be liable for any loss 
caused by its negligence or the negligence of 
any connecting carrier, the receipt of goods 
by a carrier to be transported to a place be- 
yond its own line, in the absence of a stipula- 
tion limiting the Initial carrier’s liability to 
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loss or damage occurring on Its own route, 
creates a liability for any loss or damage on 
the route of the connecting carriers. — Mar- 
shall Medicine Co. v. Chicago & A. 11. Co., lOl 
S.W. 478, 128 Mo. App. 455. 

App. 1907. Rev. St. 1899, § 5222 [Ann. St 
1906, p. 2718], providing that when property is 
received by a carrier for transportation, or 
when a carrier issues a bill of lading, it shall 
be liable for loss of the property caused by its 
negligence or that of another carrier to whi:*h 
the property is delivered or over whose line 
it may pass, has no application to a case 
where property while in the possession of a 
connecting carrier is destroyed by fire, with- 
out negligence of either carrier. — Scott Coun- 
ty Milling Co. V. St. Louis, I. M. & S. R. Co., 
104 S.W. 024, 127 Mo. App. 80. 

App. 1908. Rev. St. 3899, § 5222 (Ann. 
St. 1906, p. 2718), providing that, when ship- 
ments begin in Missouri, the Initial carrier 
shall be liable for damages accruing any- 
where on the route, does not apply to trans- 
portation of goods wholly without the state. — 
('onnelly v. Illinois Cent Ry. Co., 113 S.W. 
233, 133 Mo. App. 310. 

App. 1009. Carrier undertaking to trans- 
port good.s and forward them, is liable as in- 
surer for loss resulting from unnecessary 
breach of duty or deviation from forwarding 
instructions. — Weaver v. Southern Ry. Co., 
115 S.W. 500. See Carriers, ^178 in this 
Digest. 

App. 1900. Where an initial carrier con- 
tracted for a through shipment, it would be 
liable as an insurer for breakage anywhere on 
the route, whether from negligence or not, 
unless there was a consideration for the re- 
striction of it.s common-law liability, and it 
would be liable for negligent breakage what- 
ever rate was charged. — Blackmer & Post 
Pil)e Co. V. Mobile & O. R. Co., 110 S.W. 13, 
137 Mo. App. 133. 

App. 1000. A carrier issuing a through 
bill of lading, by which it agrees to transport 
freight part of the distance by a ship and the 
balance by rail, becomes thereby a carrier for 
the entire route, and is liable for the negli- 
gence of any carrier tran.sporting the prop- 
erty under an arrangement with it. — A. C. L. 
Haase & Sons Fish ("o. v. Merchants’ Despatch 
Transp. Co., 122 S.W. 362, 143 Mo. App. 42. 

App. A domestic law making an initial 
carrier liable for negligence of connecting car- 
riers does not apply to a contract of shipment 
made in another state. — (1011) Lord & Bush- 


nell Co. V. Texas & N. O. R. Co., 134 S.W. 
Ill, 155 Mo. App. 175; (3912) Walker v. St. 
Louis & S. F. R. Co., 142 S.W. 729, 162 Mo. 
App. 374. 

App. 1032. Under the Interstate Com- 
merce Act (Act Cong. Feb. 4, 1887, c. 104, § 20, 
24 Stat. amended by Act Cong. June 29, 
1906, c. 3591, 8 7, 34 Stat. 595), making ini- 
tial carrier liable for injury caused by a 
connecting carrier, an Initial carrier held 
liable for any injury occurring on the line 
of the connecting carrier, though the con- 
necting ciirrier is not liable for Injury on 
the line of the initial carrier. — Otrich v. St. 
T.oiiis, I. M. & S. Ry. Co., 144 S.W. 1109, 104 
Mo. App. 444, adopting opinion (1911) 134 S. 
W. 6(i5, 154 Mo. App. 420. 

App. 1912. Under the statute, a shipper 
may enforce liability against the initial car- 
rier for the negligence of the connec’ting car- 
rier. — Bockserman v. St. Louis & II. Ry. Co., 
152 S.W. 389, 169 Mo. Ai>i>. 168. 

App. 3914. Where transportation was 
divided into two separate and independent 
stag(*s, and the initial bill of lading imposed 
no duty to deliver the car to the connecting 
carrier for further transportation, the ini- 
tial carrier’s resi>onsibility ended on its deliv- 
€'ry in good order to the consignor’s agent at 
the connection point. — Smith v. Gulf, C. & S. 
F. Ry. Co., 164 S.W. 132, 177 Mo. App. 269. 

App. 3015. A carrier which uses another 
in making a through shipment is liable for the 
negligence of the connecting carrier. — Keith- 
ley V. Lusk, 377 S.W. 756, 190 Mo. App. 458. 

Though no bill of lading for a through 
shipment was issued, the ('armack Aim*nd- 
ment does not free the initial carrier from 
liability. — Id. 

App. 1016. T'nder the Ofirmack Amend- 
ment to the Hepburn Act, making the initial 
carrier liable to the holder of the bill of lad- 
ing for loss of property, such liability extends 
to a misdelivery of the proi>erty by the final 
carrier. — Kemper Mill Co. v. Missouri Pac. 
Ry. Co., 186 S.W. 8, 193 Mo. App. 466, trans- 
ferred from Supreme Court Kemper Mill & 
Elevator Co. v. Same (1015) 178 S.W. 502. 

App. 1016. The common-law rule of lia- 
bility of a carrier for goods shipped was not 
changed by the Carmack Amendment, the pur- 
pose of which was to make the first carrier 
liable as at common law. — Cudahy Packing 
Co. V. Atchison, T. & S. F. Ry. Co., 187 S.W. 
140, 193 Mo. App. 572. 
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App. 1916. Defendant undertaking In 
the first instance to carry only to J., the end 
of its line, and afterwards at J. undertaking 
to carry to another point, in the same state, 
over the line of another, is liable for the neg- 
ligence of the other as its agent. — Keithley & 
Quinn V. Lusk, 189 S.W, 621, 195 Mo. App. 
143. 

App. 1916. Carrier of goods received for 
through transportation becomes responsible 
for the destruction of the goods while in cus- 
tody of delivering carrier, in transit under 
terms of contract. — Wilson v. Chicago Great 
Western R. Co., 190 S.W. 22. 

App. 1917. Unauthorized delivery of car 
to shipper by terminal carrier without sur- 
render of bill of lading under Interstate Com- 
merce Act rendered initial carrier liable, ei- 
ther in tort for conversion of car or for breach 
of contract of carriage. — Peycke Bros. Com- 
mission Co. V. Sandstone Co-Op. Co., 191 S. 
W. loss, 195 Mo. App. 417. 

App. 1917. Under Carmack Amendment 
to InterstJite Commerce A(*(, initial carrier 
is liable for all damages for through slii]^ 
ineiit, although all or a part of the damage ac- 
crued by reason of negligence of terminal car- 
rier. — O'Briant v. Pryor, 19,") S.W. 759. 

App. 1918. Whether the receiving car- 
rier took as initial carrier or as agent for 
another carrier it is not liable for the loss of 
goods burned at the point of loading, where 
it had turned over whatever control it had 
to the next carrier before the fire. — Central 
Nat. Bank v. Pryor, 207 S.W. 298. 

App. 1925. Shipment held not continu- 
ous iut<Tstate shipment, and carrier held 
initial carrier. — Forest Green Farmers’ Eleva- 
tor Co. V. Davis, 270 S.AV. 394, 216 Mo. App. 
545. 

App. 1925. Carrier held liable for in- 
jury to shipment whether caus(*d by its neg- 
ligence or some other carrier. — Marshall Land 
& Mercantile Co. v. Missouri Pac. R. Co., 270 
S.W. 422. 

App. 1926. Liability of initial carrier for 
damage to interstate shipment subject to Car- 
mack Amendment. — Mount Arbor Nurseries v. 
New York, C. & St. L. R. Co., 273 S.W. 410, 
217 Mo. App. 31. 

App. 1926. Under the Cummins Amend- 
ment (49 USCA § 20), the initial carrier is 
liable as matter of law for damages occurring 
on connecting lines. — Amber v. Davis, 282 S. 
W. 459, 221 Mo. App. 448. 


App. 1926. Carmack Amendment to In- 
terstate Commerce Act (49 USCA S 20 (11, 
12), does not change common-law rule of lia- 
bility of carrier for loss or damage of freight. 
— Griggs v. St. Louis & II. R. Co., 285 S.W. 
159. 

^=s>177 (4). lilablllty- of intermediate or 
laet carrier. 

App. 1909. A contract with a final car- 
rier for a through shipment of freight is ter- 
minated on the shipper ordering the connect- 
ing carrier to return the freight, and the lia- 
bility of the contracting carrier terminated, 
except its liability to return the freight charg- 
es paid in advance. — Kirk v. Lehigh Valley 
Transp. Co., 115 SW. 515, 135 Mo. App. 99. 

App. 1916. Nothing in Carmack Amend- 
ment to Interstate Commerce Act abrogates 
right of shipiwr under existing federal laws 
to pursue connecting carrier whose wrong 
caused the loss, so that shipper could sue 
an IntermcKliate carrier for its negligent 
breach of contract. — Collier v. Waba.«h R. Co., 
190 S.W. 969. 

App. 192.3. The Carmack Amendment to 
the Interstate Commerce Act does not con- 
fine a shipper’s remedy for the loss or de- 
struction of a shipment of goods to the initial 
carrier. — Ix*tner v. Missouri Pac. R. Co., 249 
S.AV. 155, 215 Mo. App. 418. 

App. 1924. Carmack Amendment to the 
Interstate Commerce Act held not to alwlish 
cau.se of action against the last delivering car- 
rier for damage or destruction of goods ; such 
amendment merely creating new liability and 
right against the initial carrier. — American 
Fruit Growers v. Cleveland, O., C. & St. L. 
Ry. Co., 203 S.W. 488. 

App. 1926. Under the Cummins Amend- 
ment (49 US(^A § 20), the common-law liabil- 
ity of the terminal carrier for loss on its line 
remains in full force. — Amber v. Davis, 282 
S.W. 459, 221 Mo. App. 448. 

^=>178. Carrier as forwarder or ware- 
houseman. 

App. 1891. So long as a carrier holds 
goods for delivery to a connecting carrier, it 
holds them for transportation and not for de- 
livery, and is liable as a carrier for their loss, 
although the connecting carrier unreasonably 
delays in receiving them, unless by warehous- 
ing them or otherwise it does some unequivo- 
cal act indicative of a purpose to change its 
office from that of a carrier to that of a ware- 
houseman. — Bcnnitt v. Missouri Pac. Ry. Co., 
46 Mo. App. 656. 
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App. 1907. Where a carrier holds {^oods 
for delivery to succeeding carriers, he holds 
them as a carrier, and not as an ordinary 
bailee or mere forwarder, and, although the 
connecting carrier refuses or unreasonably 
delays to rec*eive them, the relation of com- 
mon carrier continues until the carrier by 
warehousing the goods or some other unequiv- 
ocal act indicates its purpose to change its 
relation from that of carrier for transporta- 
tion to that of a mere custodian for safe- 
keeping or forwarding. — Cohen v. Missouri, 
K. & T. Ry. Co., 102 S.W. 1029, 120 Mo. App. 
244. 

App. 1909. A carrier undertaking to 
transport goods over its own line, and then 
forward them over another, is liable as in- 
surer for loss or damage resulting from any 
unnecessary breach of duty or deviation from 
forwarding instructions. — Weaver v. South- 
ern Ry. Co., 115 S.W. 500, 135 Mo. App. 2fl0. 

App. 1009. The liability of an initial 
carrier, who had delivered a shipment to its 
connwting carrier, and subs(*(inently under 
agreement with the shipper reeeiv(Ml and re- 
turned the frtdght to him, for which the shiiv 
ix»r paid nothing, for injury to the goods 
while so in its charge, was mer(*ly that of a 
bailee without hire. — Kirk v. Lehigh Valley 
Transp. Co., 115 S.W. 515, 135 Mo. App. 99. 

^=3179. Traniportation of cars or other 
▼chicles of other carrier* 

explanationf page in. 

<@^=>180. Limitation of liability. 

Carriage of live stock, see post, @=>218. 

^=;:9lRO(l). In greneral. 

Sup. 192S. Bill of lading for transporta- 
tion of cotton to Kngland held “through bill 
of lading,” and shipment not within stat- 
utes prohibiting exemptions from liability (In- 
terstate Commerce Act, § 20. as amended by 
(yarmack Amendment and Cumniiiis Amend- 
ments [49 US("A § 20]). — liesser-Coldman (\)t- 
ton (V). V. Missouri Pa('. R. (^o., 12 S.W.(2d) 
4K5. certiorari denied (1929) 49 S. Ct. 351, 279 
U, S. 8«jo, 73 Ia Rd. 997. 

Tender and acceptance of cotton for 
transportation to England was transaction 
outside statutes prohibiting exemption from 
liability for loss or injury (Interstate Com- 
merce Act, § 20, as amended by Carmack 
Amendment and Cummins Amendments [49 
USCA § 20J).— Id. 

App. 1884. A stipulation of the back of 
a bill of lading, that for all damages occurring 


in the transit of “said packages” the legal 
remedy shall be against the particular car- 
rier only in who.se custody the packages may 
actually be at the time of the hajqKUiing there- 
of, is not a siiiHcient waiver by the shipper of 
the provisions of the statute imposing on rail- 
roads a liability for the negligence of connect- 
ing roads, where tin* property shipped, instead 
of b(‘ing packages, was corn in bulk.— Uostm- 
stein V. Missouri Pac. Ry. Co., 10 Mo. App. 
225. 

App. 1885. Rev. St. 1879, c. 14, § 598, 
provides that, whenever any property is re- 
ceive<l by a common carrier for transporta- 
tion, the carrier issuing the bill of lading shall 
be liable for any damage to the i)roperty 
caused by Its negligence or that of any other 
carrier to which the property may be deliv- 
ered or over whose lines it may pass, and 
that the initial carrier shall be entitled to re- 
cover the amount of any damage* it may be re- 
quired to pay from the carrier through whose* 
ne*gligence the* dJimage* was sustained. Held, 
that the commem carrier cannot, by contract 
with the shipper, relieve itself from liability 
for the ne*glige*nce of a conne*cting carrier. — 
(Yaycroft v. Atchison, T. & S. F. Ry. Co., 18 
Mo. App. 487. 

App. Rev. St. 1879, § 598, providing that 
ill case eif a transportation e)ve*r seve*ral lines 
e»f road the e*arrier who re*e*e‘ives the geaids 
shall be responsible for the ne‘gligence of the 
cemne'cting e*arrier, (‘stablish(*s a rule of pub- 
lic peilie'.v which the carrier canneit aveiid by 
cemtract with a shipi>er. — (1889) Orr v. (Chi- 
cago & A. U. Co., 21 Mo. App. .3.33; (1889) 
Baker v. Missouri Pac. Ry. ("o., 34 Mo. App. 
98: (18J)1) Watkins v. St. Louis, I. M. & S. 
Ry. Ce)., 44 Mo. App. 245. 

App. 1909. An initial carrier cannot re- 
strict its liability for the iu‘glig(*nce of itself 
or its connecting carriers. — Blackmer & Post 
Pi])e Co. v. Mobile & O. R. Co., 119 S.W. 1, 
137 Mo. App. 479. 

App. 1909. An initial carrier, contract- 
ing for through carriage of freight, is liable 
for (he loss therwif occurring anywhere on 
the route, unless the loss is due to the act of 
God or the public enemy, and a limitation of 
his common-law liability, or a provision lim- 
iting its liability to a loss on its own line, not 
supported by a consideration, is inoperative. 
— Simmons Hardware Co. v. St. Louis, I. M. 
& S. Ry. Co., 120 S.W. 603, 140 Mo. App. 130. 

App. 1910. Interstate Commerce Act 
(Act Feb. 4, 1887, c. 194, § 20, 24 Stat. 3SG, as 
amended by Act Cong. June 29, 1906, c. 3591, 
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§ 7, 34 St at. 603), prohibiting contracts ex- 
empting carriers from liability for loss on a 
connecting line, does not prevent an agree- 
ment limiting a carrier’s liability to an agreed 
valuation in consideration for a reduced rate. 
— McKlvain v. St. Louis & S. F. R. Go., 131 S. 
W. 736, 161 Mo. App. 126. 

App. 1916. Bill of lading Issued by ini- 
tial carrier of interstate shipment, liable un- 
der the Carmack Amendnn'nt to the II<*plmrn 
Act for loss, etc., of property rcnjuiring writ- 
ten notice thereof within four months, etc., 
hvJd to rtHjiiire such notice, even in case of 
final carrier’s willful disdelivery. — Kemper 
Mill Co. V. Missouri Pac. Ky. Co., 1S6 S.W. 8, 
193 Mo. App. 466. transferred from Supreme 
Court Kemper Mill & Elevator Co. v. Same 
(191.6) ITS S.W. 602. 

(^=: 9 l 80 (2), PoTi’er to limit linblllty to car- 
rler*a line. 

Under Rev. St. 1SS9, § 944, providing that 
wlu'ii a carrier receives ])roperty to he trans- 
l)ort<‘d from one idace to another, within or 
without the state, it shall he liable for any 
loss, damage, or injury to such property 
caus(‘(l by the neglig(‘nc(* of a connecting car- 
ri(‘r. a railway carrier receiving goods in this 
state to be shipped ov(‘r its own and connecting 
lines to tln‘ point of destination may stii)ulate 
in the contract of shiiniKuit against damages 
to the goods occ.asioiu'd l»y the negligence of 
the coniH'cting carrier. 

— Sup. 1891. Dimmit t v. Kansas (Mty, St. J. 

& C. B. R. Co., 1.6 S.W, 761, 103 Mo. 433; 

App. 1891. Hill V. Missouri Pac, Ry. Co., 

46 Mo. App. 617. 

Sup. 1891. A bill of lading by a railway 
company of goods to be transi)orted over its 
own and connecting lin(*s stipulated that 
damag(‘s for loss or injury sustaiiu'd in transit 
should bo recoverable against the particular 
railway comi)any having custody of such 
goods at the time of such loss or injury. 
Held, that defendant was liable for los.s or 
damage on its own line only. — Nines v. St. 
I.ouis, I. M. & S. Ry. Co., 18 S.AV. 26, 107 Mo. 
475. 

Sup. 1897. Const. Neb. art. 11, § 4, de- 
claring that “the liability of railroad corpora- 
tions as common carriers shall never be lim- 
lte<l,” does not affect a contract limiting the 
receiving carrier’s liability to loss occurring 
on its own lines. — Miller (Jrain & Elevator (V 
V. Union Pac. Ry. Co., 40 S.W. 894, 138 Mo. 
658. 

Sup. 1903. Where a railway company re- 
ceives goods for shipment beyond its line, and 


collects the entire charge for transportation, 
it assumes the responsibility for safe car- 
riage over every part of the route, and such 
liability cannot be limited by express con- 
tract.— Marshall & Miclud Grain Co. v. Kan- 
sas City, Ft. S. & M. R. Co., 76 S.W. 638, 176 
Mo. 480, 98 Am. St. Rep. 608. 

Rev. St. 18t)9, § 6222, providing that, when 
a railroad comi)any issues bills of hiding in 
Missouri, it shaii be liable for any loss, dam- 
age, or injury to the prop(‘rty caused by its 
negligence, or the negligence of any other car- 
rier to which the property may be delivered, 
or over whose lines it may pass, etc., when 
construed as depriving a carrier of the right 
to contract for a limitation of liability beyond 
its own line with respect to a through ship- 
ment, is not unconstitutional. — Id. 

Where a carrier issued a bill of lading in 
Missouri for a through shipment beyond its 
own line to a point in Arkansas, it could not 
exempt itself from liability for a conversion 
of th<» property by a connecting carrier by a 
Iirovision in the bill limiting its liability to 
its own line. — Id. 

App. 1894. In an action for loss of goods 
shipi>ed under a bill of lading exempting the 
railroad from loss by tire or for loss beyond 
its own line, an instruction that, if plaintiff 
paid the full rate of freight charged for such 
goods and the deft*ndant made no reduction or 
spi'cial rate, the jury may disregard the sj)e- 
cial contract, is erroiuHms, since the clause 
exempting it from loss beyond its own line is 
valid without considt'ration. — Ilance v. Wa- 
bash Western R.v. Co., 66 Mo. App. 476. 

App. 3894. A bill of lading for the shii)- 
nient of goods ov(»r conn(*cting lines provided 
that the responsibility of the initial carrier 
should not exttanl beyond its own line. This 
provision was printed in minion sized typi^ 
with gre(‘n ink, and was easily readable. 
Over the face of the bill of lading the word 
“Original” was stamped in large red letters, 
which did not render the minion typ(‘ illegi- 
ble, or cover the provision as to n'sjionsibility 
b(‘yond its own line. UvJd, that the consignor 
was bound by such provision, and hence could 
not recover wln*re the injury occurred on the 
line of a connecting carrier. — Patterson v. 
Kansas City, Ft. S. & M. Ry. Co., 66 Mo. App. 
667. 

App. 1894. A contract by a con.signor 
and a railroad company that the liability of 
the company shall cease after the goods pass 
out of its possession is valid, and an omission 
in the name of the station where the liability 
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ceases is immaterial. — Minter v. Southern 
Kansas Ry. Co., 56 Mo. App. 282. 

Under Rev. St. 1889, { 944, a provision in 
a bill of lading that the responsibility of the 
common carrier should cease at the station 
where the goods were delivered to the con- 
necting carrier was valid, notwithstanding the 
provision of the statute. — ^Id. 

App. Under Rev. St 1889, § 944 (Laws 
1879, p. 171), a railroad company cannot con- 
tract for a through shipment to a point be- 
yond its own line and at the same time ex- 
empt itself from liability for negligence of the 
connecting carrier. — (1897) State Nat. Bank 
V. Chicago Great Western Ry. Co., 72 Mo. 
App. 82 ; (1904) Nonno v. St. Louis & S. F. R. 
Co., 80 S.W. 24, 105 Mo. App. 540. 

App. 1899. Where a carrier uncondition- 
ally and absolutely binds himself to curry 
freight from a point on the line of its rail- 
way to a point in another state under a bill 
of lading providing that it shall be forwarded 
by the defendant carrier and the forwarding 
lines with which it connects, and that the car- 
rier shall not be accountable for any damage 
after the freight shall have been receipted for 
by the next succeeding carrier, there being an 
unconditional and absolute undertaking to 
transport the freight to its destination, the 
exemption clause cannot bo invoked to relieve 
it from liability. — Popham v. Barnard, 77 Mo. 
App. 619. 

App. 1901. A carrier cannot contract for 
a through shipment and at the same time ex- 
empt himself from liability on account of the 
negligence of connecting carriers. — Jones v. 
St. Louis & S. F., R. Co., 89 Mo. App. 653; 
Redmon v. Chicago, R. I. & P. R. Co., 90 Mo. 
App. 68. 

App. 1905. Where a common carrier 
contracts to tran.sport goods from one point 
to another, necessarily over connecting lines, 
it is not prevented on grounds of public policy 
from contractually limiting its liability for 
the negligence of the connecting carriers. — 
Eckles V. Missouri Pac. Ry. Co., 87 S.W. 99, 
112 Mo. App. 240. 

App. 1906. Where the carrier receives 
freight, and issues a bill of lading to a desti- 
nation beyond its line, it is liable for the neg- 
ligence of connecting carriers, unless the con- 
tract stipulates that the carrier is only to 
transport the shipment to the end of its line, 
and a stipulation that the initial carrier is to 
be relieved of responsibility beyond its line 
is unavailing. — ^Lee v. Wabash R. Co., 94 S.W. 


991, 118 Mo. App. 476; Bushnell v. Wabash 
R. Co., 94 S.W. 1001, 118 Mo. App. 618 ; Rat- 
liff V. Quincy, O. & K. C. R. Co., 94 S.W. 1005, 
118 Mo. App. 644; McLendon v. Wabash R. 
Co., 95 S.W. 943, 119 Mo. App. 128. 

App. 1906. A contract made In New 
York for the transportation of fish from New 
York to Kansas City over the lines of two 
connecting carriers, expressly stipulating that 
the fish should be carried by the initial car- 
rier to the end of its own line, and that such 
carrier should not be responsible for a loss 
occurring beyond its own line, was valid, and 
precluded a recovery against the initial car- 
rier for injuries sustained through the neg- 
ligence of the connecting carrier. — McLendon 
V. Wabash R. Co., 95 S.W. 943, 119 Mo. App. 
128. 

App. 1996. A carrier contracting to car- 
ry a shipment to its destination, a point be- 
yond its line, is liable for damages resulting 
from negligent delay in the transportation, 
whether the delay occurred on its own line or 
that of a connecting carrier, though the bill of 
lading restricted its liability to the conse- 
quences of its own acts. — Hardin v. Missouri 
Pac. Ry. Co., 96 S.W. 681, 120 Mo. App. 203. 

App. 1907. A provision in a carrier’s bill 
of lading prohibiting its agent from contract- 
ing for the delivery of goods beyond its own 
route was a nullity, the agent being required 
to receive the goods for transportation, 
though entitled to limit his employer’s liabil- 
ity to its own line. — Marshall Medicine CJo. v. 
Chicago & A. R. Co., 104 S.W. 478, 126 Mo. 
App. 455. 

App. 1909. Rev. St. 1899, § 5222 (Ann. St. 
1906, p. 2718), providing that where property 
is received by a carrier it shall be liable for 
any loss or damage to the property by its neg- 
ligence or the negligence of any other carrier 
to which the property may be delivered. Im- 
pliedly allows an initial carrier to restrict its 
liability as insurer to its own line, notwith- 
standing the main purpose of the act is to 
make it liable for negligence occurring on a 
connecting line, and makes a carrier issuing a 
bill of lading in the state liable for damage to 
property caused by Its negligence or the neg- 
ligence of a connecting carrier. — Blackmer & 
Post Pipe Co. V. Mobile & 0. R. Co., 119 S.W. 
1, 137 Mo. App. 479. 

As to interstate through shipments made 
by an initial carrier before the amendment of 
the Interstate Commerce Act (Act Feb. 4, 
1887, c. 104, § 20, 24 Stat. 386, as amended 
by Act June 29, 1906, c. 3591, | 7, 34 Stat. 
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69^^), forbiddiDf? the limitation by an initial 
carrier of its liability as insurer where it 
contracts to carry through, it could limit its 
liability as Insurer for a consideration such 
as a reduced rate of freight. — Id. 

App. 1909. A receipt by an initial car- 
rier of freight recited that the goods were re- 
ceived in good order for the consignee, subject 
to bill of lading, and provided that the proper- 
ty received on the dray ticket was subject to 
the conditions of the bill of lading. The bill 
of lading contracted for the carriage of the 
freight to the consignee or to a connecting car- 
rier, and limited liability for loss to that oc- 
curring on its own line. Held, that the receipt 
and bill of lading did not establish a contract 
for through carriage, and the Initial carrier 
was liable only for loss on its own line. — Sim- 
mons Hardware Co. v. St. Louis, I. M. & S. 
Ry. Co., 120 S.W. 603, 140 Mo. App. 130. 

Under Rev. St. 1899, § 5222 (Ann. St. 
1906, p. 2718), providing that when property 
is received by a carrier for transix>rtation, or 
when a carrier issues a bill of lading, it shall 
be liable for loss of the property caused by 
its negligence, or that of another carrier to 
which the property is delivered, a carrier re- 
ceiving proi>erty for transportation over its 
own line and other lines netnl not contract to 
carry b(‘yond ils own line; but, where in the 
main clause of the contract it undertakes to 
carry to destination, it cannot limit its statu- 
tory liability by exceptions set out in subse- 
quent clauses, but where it specially contracts 
in the main clause to carry only to the end of 
its line, its liability extends no further. — Id. 

App. 1910. Where, by the princiiml con- 
tracting clause in a bill of lading, the initial 
carrier issuing it agreed to carry from a i>oint 
on its own line through to destination at a 
point on a connecting line, the contract was an 
undertaking for through carriage to destina- 
tion so as to make it liable for negligent losses 
occurring on the connecting line under Rev. 
St. 1899, § 5222 (Ann. St. 1906, p. 2718), making 
the carrier issuing the bill of lading liable for 
injuries caused by the negligence of any other 
carrier, though a subs€»quent clause of the bill 
of lading provided that it should carry the 
goods to the end of its own line and deliver 
to the connecting carrier, when its liability 
should cease. — Crockett v. St. Louis & H. Ry. 
Co., 120 S.W. 243, 147 Mo. App. 347. 

Where the bill of lading issued by the 
initial carrier provided that it should trans- 
port the freight only to the end of its own line 
for delivery there to the connecting carrier for 


transportation to destination as the agent of 
the shipper, and not of the initial carrier, and 
that the latter should be liable only for loss 
occurring on its own line while the freight 
was in its actual custody, the initial carrier’s 
contract was not for through shipment, so 
that it was only liable for negligent losses oc- 
curring on its own line. — Id. 

App. 1910. Where a carrier by bill of 
lading agrees to carry goods to the destina- 
tion if on its road, or, if the destination is 
not on its road and the company guarantees 
a through rate to destination, then it agrees 
to deliver to the other carrier, but does not 
agree to carry to any point beyond its own 
line, or be resi)on8ible beyond its own line, 
and guarantees a certain rate to a point be- 
yond its own line, the contract is one for 
through transportation, and the carrier can- 
not limit its liability for negligence of the 
connecting carrier. — Central American S. S. 
Co. V. Mobile & O. R. Co., 128 S.W. 822, 144 
Mo. App. 43. 

App. 1911. Where an initial carrier con- 
tracts for a through shii)ment, the connecting 
carriers are regarded ns its agents making it 
liable for their negligence, notwithstanding a 
provision in a contract exempting it from lia- 
bility beyond its line. — Lord & Bushnell Co. 
V. Texas & N. O. R. Co., 134 S.W. Ill, 155 Mo. 
Api). 175. 

An initial carrier’s contract to transport 
from a point on its line to C. via a certain con- 
necting carrier “at” K., an intermediate point 
beyond the initial carrier’s line, is a contract 
for through shipment, making the initial car- 
rier liable for negligence of a connecting car- 
rier in preventing exercise of the shipper’s 
right to divert the shipment at K. by taking 
the car over another route, notwithstanding 
a provision in the contract exempting it from 
liability for connecting carrier’s negligence. 
—Id. 

App. 1911. Where an agent of a railroad 
company receives goods for transportation, 
and fails to limit his company’s liability to 
liability for negligence on its own line, and is- 
sues a bill of lading for shipment over the 
line of a connecting carrier, the right to limit 
the liability of his own company to negligence 
on its own line is lost, and the provisions of 
the bill of lading prohibiting the agent from 
contracting for shipment beyond defendant's 
line becomes a nullity. — Miller v. Missouri, K. 
& T. Ry. Co., 138 S.W. 902, 157 Mo. App. 638; 
Steckdaub v. Same, 138 S.W. 904. 

App. 1912. A stipulation in a bill of lad- 
ing issued by an association of several car- 
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rierfi hcM without force, where dnma^'e to 
freight results from a carrier’s negligence. — 
R. E. Funsten Dried i>uit & Nut (V). v. Tole- 
do, St. L. & W. R. Co., 143 S.W. 839, 163 Mo. 
App. 426. 

<3=^180 (3). Operation and effect of 11ml- 
tutloii. 

Sup. 1881. A connecting carrier receiv- 
ing goods from an initial carrier is entitk*d 
as against the shii)per to the benefit of all 
limitations of liability contained in the initial 
carrier's contract with the shipper. — Halliday 
V. St. Louis, Iv. C. & N. Ry. Co., 74 Mo. 159, 
41 Am. Rep. 309. 

Sup. 1903. Goods were delivered to a 
carrier for shipment to a point outside of the 
state. Before the shipment was made, the 
shipper inquired of the agent of the carrier 
whether it carried goods to that place, and 
was informed that it did. The carrier issued 
a bill of lading which indicated the place of 
destination, and which recited that the car- 
rier received the goods to be forwarded sub- 
ject to the rules and conditions printed on the 
regular shipping bills. The place of destina- 
tion was not on the carrier’s line, but on the 
line of another carrier, with which a joint 
traffic arrangement existed, //c/d, that the 
contract was for through shipment, and under 
Rev. St. 1889, § 944, the initial carrier was 
liable for the negligence of the connecting 
carrier causing injury to the goods, notwith- 
standing a stipulation in the bill of lading 
limiting the liability of the initial carrier to 
its own line. — Western Sash & Door Co. v. 
Chicago, R. I. & P. R. Co., 76 S.W. 998, 177 
Mo. 641. 

App. 1807. A bill of lading w’hich recit- 
ed that the carrier received from the shipper 
certain goods consigned to Boston, and which 
stipulated that the carrier would transfer the 
same over itrt line of railway to Chicago, and 
there deliver the consignment to a connecting 
carrier, and expressly limited the responsi- 
bility of the initial carrier so that its liability 
should cease at the station of delivery or ten- 
der to the connecting carrier, obligates the 
carrier to transport the goods only to the end 
of its line, and therefore it is not liable for 
the negligence of the connecting carrier. — 
State Nat. Bank v. Chicago Great Western 
Ry. Co., 72 Mo. App. 82. 

App. 1897. A railroad comi>any received 
pay for transporting goods for the whole 
route. The company’s soliciting agent solicit- 
ed the shipment and selected the connecting 
lines over which the shipment would be made. 
The contract of shipment provided that for all 


loss occurring in the transit the legal remedy 
should be against the particular carrier in 
wdiose custody the goods might actually be at 
the time of the damage. Held, that the ini- 
tial carrier was liable for a loss sustained on 
the line of a connecting carrier ; the contract 
of shipment obligating the initial carrier to 
transimrt the goods from the starting point 
to their place of destination.— Eckles v. Mis- 
souri Pac. Ry. Co., 72 Mo. App. 290. 

App. 1898. Rev. St. 1889, § 944, provides 
that a carrier issuing a bill of lading for the 
transportation of goods shall be liable for any 
loss or injury thereto caused by its negligence 
or the negligence of any connecting carrier. 
A carrier received freight destined to a point 
beyond its own line. The bill of lading was 
blank as to the point of shipment, and stipu- 
lated that the carrier should not be liable for 
loss occurring beyond its own line. The 
freight charges for the whole distance were 
paid to the carrier. Held, that it was liable 
for a connecting carrier’s conversion of the 
goods. — Marshall v. Kansas City, Ft, S. & M. 
Ry. Co., 74 Mo. App. 81. 

App. 1901. Where an original contract 
of shipment expressly provided that each car- 
rier on the line should be liable only for what- 
ever negligent act was committed by it upon 
its own line and no other, the final carrier 
was not liable for any loss or damage to goods 
prior to their delivery to it. — Pearce v. Wa- 
bash R. (3o., 89 Mo. App. 437, reversed Wa- 
bash R. Co. V. Pearce (1904) 24 S. Ct. 231, 192 
U. S. 179, 48 L. Ed. 397. 

App. 1904. Where a bill of lading stat- 
ed that the initial carrier had received the 
goods to be transported and delivered to the 
succeeding carrier, to be forwarded to desti- 
nation, it being expressly agreed that the 
initial carrier’s responsibility ceased on the 
arrival of the goods at its terminal depot, 
where they were to bo delivered to the con- 
necting carrier, such contract, in the absence 
of statute, limited the initial carrier’s liability 
to loss accruing on its own line, though the 
blank In the bill, for the insertion of the con- 
necting point was not proijerly filled. — Nenno 
v. St. Louis & S. F. R. Co., 80 S.W. 24, 105 
Mo. App. 540. 

App. 1905. Defendant railroad company 
contracted to carry freight to a point beyond 
its line ; the contract providing that the car- 
rier should be liable only for the safe carriage 
of the goods on its own road, that the excep- 
tions from liability made by all the carriers 
through whose hands the goods might pass 
should respectively operate in the carriage by 
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them respectively, and that the liability of the 
companies as common (jarriers terminated on 
the arrival of the goods at the terminal sta- 
tion. The contract also provided that the 
goods should he transported over defendant’s 
own line to a certain point, and there de- 
livered to a certain named connecting car- 
rier, with w^hlch defendant had a traffic ar- 
rangement. The freight charges for the en- 
tire distance were received by defendant. 
Held, that defendant was liable for a loss not 
occurring on its own line; the exemption 
clause in the contract of shipment being mere- 
ly for the puri)ose of fixing liability as be- 
tween the several carriers, and not restricting 
defendant's liability to the shipper. — Eckles v. 
Alissouri I’ac. Ry. Co., 87 S.W. 90, 112 Mo. 
App. 240. 

^=3180^4). Mmitntion to llalilllty of for- 
watr«ler <ir wareliouMei'tinn. 

Sec explanation, page Hi. 

({»). Rlaht of Mvi1iMe«|iient carrier to 
beiaellt of limitation by llrMt 
carrier. 

Sec explanation, page Hi 

<gz»180 (O). EJITect of ylolntlon of eontraot 
by carrier. 

See explanation, page Hi 

i9=:»181« Actions against connecting caiv 
Tiers. 

C=>181^4* — * Nature and form. 

Sup. 1S<S1. A shipper of goods w'hich 
must pa.ss over more than one line to their 
destiniitlon may sue the connecting carrier 
directly for a negligent injury to the goods in 
his hands. — Ilalliday v. St. T.ouis, K. C, & N. 
Ry. Co., 74 Mo. 159, 41 Am. Rep. 209. 

Rights of action. 

App. 1917. In absence of evidence tend- 
ing to show shipper of goods chose to regard 
initial carrier as debtor or agent to collect 
price of goods from consignor, who obtained 
lM)ssession without surrender of bill of lading, 
held, that consignee could not uphold gar- 
nishment of initial carrier as debtor or shii>- 
per. — Peycke Bros. Commi.ssion Co. v. Hand- 
stone Co-op. Co., 191 S.W. 1088, 195 Mo. App. 
417. 

App. 1921. Provision in Carmack 
Amendment to the Interstate Commerce Act 
that nothing contained therein should deprive 
the holder of a bill of lading of any remedy 
or right of action which he has under exist- 
ing law, has reference only to federal laws. 
— Bernie Mill & (lin Co. v. St. Louis South- 
western Ry. Co., 228 S.W. 847. 


<^182. — Jurlidiotfon and ▼enne. 

Sup. 192.3. Under the provision of Car- 
mack Amendment preserving existing rights, 
jurisdiction may l)e olrtained in a state court 
over a nonresident initial carrier to enforce 
its liability under that amendment by attach- 
ment of the goods of such carrier without 
I)ersonal service. — State ex rel. and to Use 
of St. Louis, B. & M. Ry. Co. v. Taylor, 251 S. 
AV. 38.3, 298 Mo. 474, certiorari granted State 
of Missouri ex rel. St. Louis, B. & M. Ry. Co. 
V. Taylor, 44 S. Ct. 132, 263 U. S. 696, 68 L. 
Ed. .511, and judgment affirmed (1924) 45 S. 
Ct. 47, 266 U. S. 200, 69 L. Ed. 247, 42 A. L. 
R. 1232. 

<^=>183. — — Parties. 

App. 1910. A partnership among several 
carriers entering into a joint undertaking to 
carry particular freight is not essential to au- 
thorize a recovery under Rev. St. 1899, § 5222, 
as amended by Laws 1905, p. 53 (Min. St. 
1906. ]). 2718), permitting a plaintiff to unite 
as defendants, in an action for injury to 
freight, all carriers through whose hands the 
freight passed, and recover against the culpa- 
ble defendant. — (’’rockett v. St. Louis & H. Ry. 
Co., 126 S.W. 243, 147 Mo. App. 347. 

App. 1916. Under the Carmack Amend- 
ment to the Hepburn Act, one making an in- 
terstate shipment might sue not only the ini- 
tial carrier, l)ut the carrier whose negligence 
caused the loss. — Conley v. Chicago, B. & Q. 
R. Co., 183 S.AV. 1111, 192 Mo. App. 534. 

^=>184. — Pleading;. 

Sup. 1881. In an action by a shipper of 
goods against a connecting carrier defendant 
cannot avail itself of limitations of liability 
contained in the contract with the Initial car- 
rier, unless it pleads such limitations. — Halli- 
day v. St. Ix)uis, K. (\ & N. Ry. Co., 74 Mo. 
159, 41 Am. Rep. 309. 

Sup. 1923. A pt'tition against a railroad 
company, alleging that goods were delivered 
to the company, which operated lines only 
within the state of shipment, for transporta- 
tion to points in other states, that the plaintiff 
had he<*ome the owner of the goods, and that 
through the defendant’s negligence and viola- 
tion of its common-law duty as a common car- 
rier the goods were dnmageil, states a cause 
of action under Carmack Amendment, though 
it does not expressly allege that a bill of lad- 
ing had lw>en issued by the defendant carrier. 
— State ex rel. and to TTse of St. Louis, B. & 
M. Ry. (’o. v. Taylor, 251 S.AA^ 383, 298 Mo, 
474, certiorari granted State of Missouri ex 
rel. St. Louis, B. & M. Ry. Co. v. Taylor, 44 
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S. Ct. 132, 263 U. S. 696, 68 L. Ed. 611, and 
Judgment affirmed (1924) 45 S. C?t. 47, 266 U. 
S. 200, 69 L. Ed. 247, 42 A. U R. 1232, 

An allegation in a petition that goods 
were delivered to a carrier in a named state 
outside of which it did not operate, for ship- 
ment to a destination in another state, is 
equivalent to an allegation that a through 
bill of lading was issued to that destination, 
since the carrier was required by Carmack 
Amendment to issue a through bill of lading, 
and the presumption will be indulged that It 
did what the law required it to do. — Id. 

Sup. 1927. Where petition alleged deliv- 
ery of baggage to defendant railroads as suc- 
cessive carriers, but proof showed new and 
independent contract with appellant transfer 
company, there was variance. — Ford v. 
Wabash Ry. Co., 300 S.W. 709, 318 Mo. 723, 
affirn^ng Judgment (App. 1924) 2G0 S.W. 
1032. 

App. 1906. A petition alleging that de- 
fendants were common carriers, that there 
existed between them a Joint traffic arrange- 
ment for transportation of freight from points 
on the line of one defendant to points on the 
line of the other, that plaintiff delivered to de- 
fendant G., at F., and It received for transpor- 
tation over its line and that of defendant M., 
goods of plaintiff, for which G., in consider- 
ation of freight charges, issued a bill of lad- 
ing, and agreed on behalf of itself and M. to 
transport and deliver them to plaintiff at L., 
which agreement was afterwards adopted and 
ratified by M., and the goods were delivered 
to M. at K.. and that M. failed to deliver part 
of the property to plaintiff at the place of de- 
livery, does not stiite a case of Joint contract 
bv defendants. — Meyers v. Mi.ssouri, K. & T. 
Ry. Co., 90 S.W. 737, 120 Mo, App. 288. 

App. 1911. A variance between allega- 
tion that defendant carrier agreed to carry 
freight to an intermediate i>oint and there de- 
liver to a connecting carrier, and proof of a 
through shipment via the connecting line ‘*at’' 
that point, was immaterial, especially where 
the bill of lading was filed with the statement. 
— Lord & Rushnell Co, v. Texas & N. O. R. Co., 
134 S.W. Ill, 155 Mo. App. 175. 

App. 1923. Where an action against car- 
rier for damages to a shipment of potatoes 
was commenced in Justice court in which 
there are no formal pleadings and great lib- 
erality is indulged in respect to the state- 
ment of a cause of action, and the complaint 
alleged delivery to defendant, a connecting 
carrier, whereas the evidence showed delivery 


by plaintiff to another, the initial carrier, 
held, that the variance is to be regarded as 
not material and hence not prejudicial wffiere 
no affidavit of surprise was filed. — Johnson v. 
Missouri Pac. R. Co., 249 S.W. 658, 211 Mo. 
App. 664. 

^=»185* — — Erldeaoe. 

^s»186 (1). Prenumptiona and burden of 
proof. 

Sup. 1923. In the absence of allegations 
to the contrary petition alleging loss or dam- 
age occurred to a shipment moving over con- 
necting railroads should be construed as 
charging that the loss was caused by the de- 
livering carrier, since the presumption is that 
the loss occurred on the lines of such carrier 
unless the contrary api)ears. — State ex rel. 
and to Use of St. Louis, B. & M. Ry. Co. v. 
Taylor, 251 S.W. 383, certiorari granted State 
of Missouri ex rel. St. Louis, B. & M. Ry. Co. 
V. Taylor, 44 S. Ct. 332, 263 U. S. 696, OS L. 
Ed. 511, and Judgment affirmed (1924) 45 S. 
Ct. 47, 206 U. S. 200, 69 L. Ed. 247, 42 A. L. R. 
1232. 

App. 1S90. The rule that a common car- 
rier is not liable for loss or injury beyond its 
own line is tantamount to the stafement that, 
in order to charge it, the burden is on the 
shlpi>er to show that the loss happened on its 
line, and where the shipper merely shows non- 
delivery, or delivery in a damaged condition 
by the terminal carrier, the presumption is 
that that carrier has been at fault, giving the 
shipper a prima facie right of action against 
it. — Crouch v. Louisville & N. R. Co., 42 Mo. 
App. 248. 

App. 3891. Where iti appears that goods 
were delivered to one carrier for shipment to 
a point beyond its line, properly packed and 
loaded, and that the goods were dellv(‘red 
in bad order by the terminal carrier, and 
there is no direct evidence on the question 
when, how, or where the goods were injured, 
the burden i.s on the terminal carrier to show 
that the goods were damaged when they came 
on his line.— Flynn v. St. Louis & S. F. Ry. 
Co., 43 Mo. App. 424. 

App. 1906. A final carrier cannot be held 
liable for defaults of previous carriers in the 
I)erformance of the contract of carriage, on 
the theory that it was a connecting carrier 
and handled the goods under the original con- 
tract of affreightment, in the absence of evi- 
dence in support of that theory. — Berry Coal 
& Coke Co. V. Chicago, P. & St. L. Ry. Co., 92 
S.W. 714, 130 Mo. App. 214. 
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App. 1906, The initial carrier of goods 
sent them to the connecting carrier, accom- 
panied by a receipt containing a list of the ar- 
ticles, among which was “1 box books,” fol- 
lowing which was “1 box household goods.” 
The connecting carrier signed and returned 
the receipt, with a check mark opposite *T 
box books,” and with the word “short” writ- 
ten at the bottom of the paper opposite a 
similar check mark, indicating that the box 
of books was not with the goods received. 
Held, that prlma facie the receipt was an ad- 
mission by the connecting carrier that it re- 
ceive<l the box of goods, imposing on it the 
burden of overcoming the presumption aris- 
ing therefrom, and that this was not conclu- 
sively done, but only made a question for the 
jury, by the fact that the consignee made no 
claim that the box of books was not delivered 
to him, but merely claimed that the box of 
goods was not delivered to him. — Meyers v. 
Missouri, K. & T. Ily. Co., 96 S.W. 737, 120 Mo. 
App. 288. 

App. 1900. Under Kev. St 1899, § 5222, 
as amended by Laws 1905, p. 54 (Ann. St. 
19(K>, p. 271S), allowing an owner of damaged 
property which has been transi)or(ed by sev- 
eral connecting carriers to join in his action 
for damages the initial carrier and all the 
others, and permitting him to recover from 
the oiu* through whose negligence the Injury 
was sustained, the plaintiff in such an action 
must not only prove that the property was 
damaged by negligence, but must prove which 
carrier damaged it. — Blackmer & Post Pipe 
Co. V. Mobile & O. K. Co„ 119 S.W. 1, 137 Mo. 
App. 479. 

App. 1909. There is no presumption as 
against a shipper that a through shipment #f 
goods delivered by one carrier to a connecting 
carrier was in good order at the time because 
they were rt^ceived without objection. — Black- 
mer & Post Pipe Co. V. Mobile & O. R. Co., 
119 S.W. 13, 137 Mo. App. 133. 

Where a shipper sued carriers for dam- 
age to goods during a through shipment, it 
was essential not only to prove the damage, 
but which carrier caused it. — Id. 

App. 1910. In an action against both the 
initial and connecting carrier under Rev. St. 
1899, § 6222, as amended by Laws 1905, p. 
53 (Ann. St. 1906, p. 2718), making the car- 
rier Issuing a bill of lading liable for injuries 
by the negligence of any other . carrier over 
whoso line the goods passed, and permitting 
a plaintiff to unite as defendants, in an action 
for negligent injury to freight, all carriers 
through whose hands the freight passed, and 


recover against the negligent defendant, plain- 
tiff must prove the negligence of one of the 
carriers to recover against it, there being no 
presumption of negligence by the last carrier, 
where the action is for negligent Injuries, and 
the initial carrier cannot be held liable with- 
out proof of negligence on the ground that it 
has a remedy over under Rev. St. 1899, § 2870 
(Ann. St. 1906, p. 1654), allowing contribution 
among judgment defendants in tort actions 
to the same extent as in contract actions; 
that section only applying to joint tort-feas- 
ors. — Crockett v. St. Louis & H. Ry. Co., 126 
S.W. 243, 147 Mo. App. 347. 

In absence of statute, the initial carrier 
would be prima facie liable for injury to ship- 
ments en route, but could relieve itself of such 
liability by proving delivery in a reasonable 
time and in good order to the connecting car- 
rier. — Id. 

App. 1911. A shipper of an Interstate 
shipment, to maintain a joint liability against 
the initial and connecting carriers, has the 
burden of showing that the damage to the 
shipment was caused by the connecting carri- 
er. — Otrich V. St. Louis, I. M. & S. Ry. Co., 
134 S.W. 665, 154 Mo. App. 420, opinion adopt- 
ed (1912) 144 S.W. 1199, 164 Mo. App. 444. 

App. 1912. Where goods in sound con- 
dition are delivered to an initial carrier for 
transportation, and are never delivered by 
the connecting carrier or are delivered In a 
damaged state, the presumption is that the 
connecting carrier is responsible for the dam- 
age or loss, and, in the absence of evidence to 
the contrary, no recovery may be had against 
the Initial carrier therefor. — Bockserman v. 
St. Louis & H. Ry. Co., 152 S.W. 389, 169 Mo. 
App. 168. 

App. 1915. Where the initial carrier re- 
ceives for through shipment goods in good 
condition and any connecting or terminal car- 
rier delivers then in bad condition, the pre- 
sumption is that the injury occurred while in 
the possession of the connecting or terminal 
carriers. — Keithloy v. Lusk, 177 S.W. 756, 

190 Mo. App. 458. 

App. 1917. Where it is shown that ship- 
ment was delivered to original carrier in good 
condition, presumption is that it remained so 
until it arrived in hands of terminal carrier. 
— Equity Elevator Co. v. Union Pac. R. Co., 

191 S.W. 1067. 

App. 1917. In the absence of any evi- 
dence to the contrary, the presumption is 
that damage or loss of goods occurred while 
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in the possession of the last carrier. — Zerilli 
V. Ross, 198 S.W. 487. 

App. 1921. A shipper snlnR a terminal 
carrier for damages to tomatoes had the bur- 
den of showing that when they were deliv- 
ered to initial carrier they were in good <*on- 
dition, in order that the presumption of in- 
jury in the hands of terminal carrier should 
attach by proof of delivery in damaged con- 
dition. — Krallman v. Illinois Cent. R. Co., 
235 S.W. 830, 209 Mo. App. 286. 

App. 1923. Notwithstanding the Car- 
mack Amendment, the rule still prevails that, 
where goods are delivered in good condition to 
the initial carrier, and are found damaged 
when delivered by the terminal carrier, and 
it is not shown which carrier was negligent, 
the presumption is that it W’as the terminal 
carrier. — I^etner v. Missouri l*ac. R. Co., 249 
S.W. 155, 215 Mo. App. 418. 

App. 1923. Where it appears that goods 
were delivered to the initial carrier in good 
condition, the presumption is indulged prinia 
facie that they remained in that condition to 
the time of their delivery to the last or de- 
livering carrier and that the injury or loss 
occurred while in that carrier’s possession, 
and this pr(*sumption has not been changed 
or abrogated by the provisions of the C'ar- 
niack Amendment. — .Tohnson v. Missouri l*ac. 
R. Co., 249 S.W. 658, 211 Mo. App. 564. 

App. 1923. An initial carrier undertak- 
ing to make through shipment to a point in 
another state is prima facie liable for loss oc- 
curring on its own line or the line of any con- 
necting carrier utilized as its agent for com- 
pleting transportation and delivering the 
goods, irrespe<*tive of the Carmack Amend- 
ment to the Interstate Commerce Act. — Ran- 
dazzo Macaroni Mfg. Co. v. Minneaptdis & St. 
L. R. Co., 251 S.W. 

Under the Carmack Amendm<»nt to the 
Interstate (Njinmerce Act, a carrier a<*cepting 
goods for shipment to a point on another line 
in another state is cs>nclusively treated as hav- 
ing made a through contract, thereby elect- 
ing to treat connecting carriers as its agents 
for all purposes of transportation and deliv- 
ery, and hence must prove that any loss in 
transit resulted from some cause for which 
it is not responsible; the presumption being 
that the loss resulted from the negligence of 
the initial carrier or its agents. — Id. 

App. 1923. When it is shown that goods 
of a certain quantity and in good condition 
are delivered to the initial carrier, and the 


shipment is delivered by the terminal car- 
rier in a damaged condition or deilcient In 
quantity, the law raises the presumption that 
the goods continucHi In good condition or prop- 
er quantity down to their delivery to the 
terminal or last carrier, and that the injury 
or loss occurred while the goods were in the 
latter carrier’s possession. — Block Bros. 
Clothing Co. v. Missouri Pac. R. Co., 253 8. 
W. 35. 

Before the owner of goods is entitled to 
the benefit of the presumption that goods 
lost in transit were lost while in the posses- 
sion of the terminal carrier, he must show 
that the loss occurred in transit. — Id. 

App. 1924. If an interstate shipment 
was delivered in good condition to the ini- 
tial carrier, and was damaged when delivered 
by the last delivering carrier, the latter was 
rebuttably presumed negligent, in view of 
('armack Amendment to the Interstate Com- 
merce Act, providing that the amendment 
shall not deprive the holder of any receipt or 
bill of lading of any remetly or right of a(*tion 
under existing law. — Ainericun Fruit Grow- 
ers V. Cleveland, C., C. A’ 8t. h. Ry. Co., 263 
8.W. 488. 

^39185 (2). AdmUHlblllty of evtilenpo. 

Sup. 1870. Where an action is brought 
against an express company to recover mon- 
ey alleged to have been lost from a package 
delivered to such company, and for which a 
receipt reciting that it was rtn-eived “upon the 
special acceptance and agreement that this 
company is to forward th(‘ same to its agent 
nearest or most convenient to destination 
only, and then deliver the same to othi‘r par- 
ties to complete the transportation, such de- 
livery to terminate all liability of this com- 
pany,” etc., w\as given, the defendant, is en- 
titled to show that the package when received 
was securely sealed, and that it was trans- 
mitted and delivered just as it was receiv(*d, 
in good order, without being broken or muti- 
lated. — Snider v. Adams Express Co., 63 Mo. 
370. 

Sup. 1922. Where two cars of corn meal 
reconsigned by the terminal carrier on the al- 
leged authority of consignor’s agent were iwirt 
of a larger order of 10,000 sacks of imail, tes- 
timony that other cars in such consignment 
were reconsignod with consignor’s consent in 
the same manner as the two cars in question 
was admissible on the issue of authority to 
reconsign without surrender of the bills of 
lading. — Kemper Mill & Elevator Co. v. Hines, 
239 S.W. 803, 293 Mo. 88. 
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App. 1006. Testimony of the agent of 
the G. Company at K., the terminus of G.*s 
line, that the goods whleh G, received of 
plaintiff at F. under a contract to carry them 
to L., a point beyond its line, arrived intact 
at K., and were sent over in wagons to the 
yards of the M. Company, a connecting carri- 
er, the waybill and a receipt for the gocxls be- 
ing sent by messenger to M. ; that a few days 
later the receipt, bearing the signature of 
M.’s agent, was returned to G.’s office by rail- 
road mail, an Initial letter following the sig- 
nature indicating that the name of M.’s agent 
had not been signed by him ; that G/s agent 
did not know of his own knowledge who 
signed the receipt, or that any of the proper- 
ty had been delivered to M., but that in this 
Instance he followed the usual course of deal- 
ing observed by the two carriers in like cas- 
es, and the receipt came back to him through 
the customary channel, signed by the same 
person and in tlie samt‘ manner as other like 
re(*eipts had Ikkui signed; and that it was 
not customary for freight agents to sign such 
receipts, but to permit that to be done by a 
receiving ch‘rk, together with proof that M. 
deliver(Hl all the property, except a missing 
box, to plaintiff at L, — tend to show that 
the receipt was regularly issued by M,, and to 
authorize its admission in evidence in an ac- 
tion against M. for the missing box ; its lia- 
bility dei)ending on i)roof that it received the 
box in the course of its transportation. — Mey- 
ers V. Misosuri, K. & T. Ry. Co., 96 S.W. 737, 
120 Mo. App. 288. 

App. 1911. An initial carrier’s obliga- 
tion to carry freight beyond its line can be 
shown by usage or conduct. — Lord & Bush- 
nell Co. V. Texas & N. O. R. Co., 134 S.W. Ill, 
155 Mo. App. 175. 

<^=>18S <3>. Safncfency of evidence. 

App. 1880. Sufliciency of evidence as 
to relation betwwn connecting railroads. 
See Watkins v. Terre Haute & 1. R. Co., 8 
Mo. App. 570, memorandum. 

App. 1886. Plaintiff testified that he de- 
livered to defendant railroad a box of goods 
which he desired shipped to S., a point on a 
connecting line, that the goods were so 
tagged, that he directed them shipped to S., 
that his son delivered the goods to the sta- 
tion agent, and that he did not see him him- 
self. The bill of lading issued by defendant 
was as follows: “Received from O. the pack- 
ages numbered and described as follows, 

to be transported on the line of this 

road from to station, and deliv- 

ered to the consignee or owner at said sta- 


tion last mentioned, or if the same are to be 
forwarded beyond said station to any com- 
I)aiiy or carrier rec*eiving or which may re- 
ceive freight,” etc. Held not to show a val- 
id contract to carry the goods beyond the 
terminus of defendant’s line. — Orr v. Chicago 
& A. R. Co., 21 Mo. App. 333. 

App. 1890. In an action against an ini- 
tial carrier for damages to goods delivered at 
their destination by the terminal carrier, evi- 
dence examined, and held to fail to show that 
the gcK)ds were damaged while in the posses- 
sion of the initial carrier, relieving it from 
liability in the absence of a contract express 
or implied making it liable for the transpor- 
tation of the gotxls for the entire route. — 
Crouch V. Louisville & N. R. Co., 42 Mo. App. 
248. 

App. 1894. Where a shipper testifies 
that he made an agreement for a through 
shipment with the general agent of a rail- 
road and paid the full freight charged, and 
the bill of lading issued by the local agent 
was to a places beyond the terminus of its 
route, a prima facie ease was established. — 
Hance v. Wabash Western Ry. Co., 56 Mo. 
App. 476. 

App. 1908. When property is delivered 
to a carrier in g<K)d order to be transi)orted 
over its line and that of one or more connect- 
ing carriers, and is damaged en route, proof 
that the goods were delivered to the owner at 
destination by the final carrier in bad order 
established a prima facie case against it. — 
Connelly v. Illinois Cent. Ry. Co., 113 S.W. 
233, 133 Mo. App. 310. 

App. 1909. Testimony held not to show 
distinct contracts with two carriers that each 
should carry goods only over its own line, but, 
instead, a joint contract with both for a 
through shipment. — Blackmer & Post Pipe 
Co. v. Mobile & O. R. Co., 119 S.W. 13, 137 
Mo. App. 133. 

App. 1912. In an action against an ini- 
tial carrier for the loss of goods shipped un- 
der a bill of lading exempting the carrier from 
all liability for loss by fire and limiting its 
liability to its own line, evidence held insuffi- 
cient to show a delivery by defendant to the 
connecting carrier or that the goods were de- 
stroyed by fire. — Henry Bromschwlg Tailors* 
Trimming Co. v. Missouri, K. & T. Ry. Co., 
147 S.W. 175, 165 Mo. App. 350. 

App. 1914. Evidence, in an action 
against connecting carriers, held insufilclent 
to show that oysters were spoiled by trans- 
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portation in a defective car. — Smith v. Gulf, 
O. & S. F. Ry. Co., 164 S.W. 132, 177 Mo. App. 
260. 

App. 1916. Evidence held not to conclu- 
sively show that a shipment of goods over 
connecting lines was not under a contract of 
through shipment. — Kelthley & Quinn v. 
Lusk, 189 S.W. 621, 195 Mo. App. 143. 

App. 1918. In an action against carriers 
to recover for loss of goods shipped, evidence, 
including receipt absolving receiving carrier 
from responsibility for “quality, quantity or 
condition of contents,’* held to show that such 
carrier was acting only as agent for the next 
carrier for the purpose of switching the car 
from the place of loading. — Central Nat. Bank 
V. Pryor, 207 S.W. 298. 

App. 1921. In an action against a con- 
necting carrier for conversion of a shipment, 
evidence held to show that an order for di- 
version of the shipment was received and ac- 
cepted by the defendant. — Burrel Collins 
Brokerage Co. v. Hines, 230 S.W. 371, 206 Mo. 
App. 609. 

App. 1921. Recital in bill of lading as to 
tomatoes being “in apparent good order (con- 
tents, inward condition, and value unknown)’* 
was an acknowledgment that goods were ap- 
parently in good condition and prima facie 
evidence against the carrier who issued it, 
but not against terminal carrier not a party 
to the bill of lading, since such terminal car- 
rier by transportation of shipment over its 
line was bound by bill of lading only in so far 
as it was a contract for carriage, and since 
such recital did not constitute a part of the 
contract for carriage. — Krallman v, Illinois 
Cent. R. Co., 235 S.W. 830, 209 Mo. App. 286. 

App. 1923. In owner’s action for loss of 
part of shipment of men’s suits, evidence 
that there was much stealing from the rail- 
roads of goods in transit at the time, that 
there was ample opportunity while the goods 
were in defendant’s car for the box of cloth- 
ing to have been opened and the clothing to 
have been al>stracted, in connection with 
proof that, on claim made, the defendant car- 
rier, on requesting credit for odd coats and 
pants not stolen, was sent such odd pieces 
by plaintiff and retained them, held sufficient 
to support finding that goods were lost while 
in defendant’s custody. — Block Bros. Clothing 
Co. V. Missouri Pac. R. Co., 253 S.W. 35. 

App. 3925. Shipper held to make out 
a prima facie case of liability against carrier 
for Injury to shipment. — Marshall Land & 


Mercantile Co. v. Missouri Pac. R. Co., 270 S. 
W. 422. 

^»186. — Damases. 

App. 1909. If an initial carrier charges 
full rates on a through shipment, making it an 
insurer, the measure of damages as against 
it for Injury to the goods would be the differ- 
ence between the value of the goods at des- 
tination, if sound, and the value as they ar- 
rived.— Blackmer & Post Pipe Co. V. Mobile 
& O. R. Co., 119 S.W. 1, 137 Mo. App. 479. 

If the Initial carrier charged a reduced 
rate on a through shipment of sew^er pipe in 
consideration of an exemption from its lia- 
bility as insurer, the measure of damages as 
to the carrier in fault, where the goods were 
negligently Injured, would be the difference 
between the value of the goods at destination 
less usual breakage, and their value in the 
condition in which they really arrived. — Id. 

App. 1921. In an action for the conver- 
sion of an interstate shipment of lumber 
brought, not against the initial carrier, but 
for a conversion alleged to have occurred aft- 
er the transportation had been completed and 
the consignee had redelivered the lumber to 
be carried on another contract, the state rule 
that the measure of damagt^s is the value of 
the property at the time and place of con- 
version was properly applied. — Buschow 
Lumber Co. v. Hines, 229 S.W. 451, 206 Mo. 
App. 681. 

App. 1925. Measure of damages against 
carrier for loss or damage to go(»ds shipped 
stated. — Marshall I^and & Mercantile Co. v. 
Missouri Pac. R. Co., 270 S.W. 422. 

(^187. Trial. 

App. 1908. Where, in an action against 
an initial carrier for injuries to goods, there 
W’as evidence justifying the submission of the 
question whether the injury occurred on such 
carrier’s line to the jury, it was error to 
charge that, in the absence of evidence to the 
contrary, it w’ould be presunuMl that any dam- 
age to the goods occurred while they were in 
the hands of the last carrier l)efore the dam- 
age was discoveretl was erroneous, as conced- 
ing the iK>ssibillty that there was no evidence 
that the loss occurred on the initial carrier’s 
line. — C^onnelly v. Illinois Cent. Ry. Co., 113 
S.W. 233, 133 Mo. App. 310. 

App. 1909. In on action against connect- 
ing carriers for damage^s to goods in transit 
shipiKMl on a through bill of lading providing 
for Immunity of the Initial carrier from lia- 
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bllity for breakoge In consideration of a re- 
duced rate, where the evidence as to wheth- 
er there was a reduced rate was conflicting, a 
charge exempting defendants from liability If 
the quantity of breakage was only such as 
was usually incident to the shipment of such 
goods was erroneous, since It would not be 
correct as to the initial carrier unless there 
was a reduced rate. — Blackmer & Post Pipe 
Co. V. Mobile & O. R. Co., 119 S.W. 1, 137 Mo. 
App. 479. 

App. 1909. A request chI charge, exoner- 
ating the initial carrier if the goods were 
damaged by certain other carriers which had 
delivered the goods to it, was properly re- 
fused, where there was evidence tending to 
prove that those carriers were agents of the 
Initial carrier. — Blackmer & Post Pipe Co. v- 
Mobile & O. R. Co., 119 S.W. 13, 137 Mo. App. 
133. 

A re<] nested charge, ignoring the liability 
of the initial carrier as an insurer for break- 
age occurring from any cause on the entire 
route if the regular rate was charged, so that 
there would be no consideration for a stipula- 
tion exempting it from such liability, was 
properly refused, — Id. 

App. 1910. In an action against two car- 
riers for negligent injuries to freight, on the 
theory that defendants were jointly liable be- 
cause of a partnership agreement or joint un- 
dertaking for the shipment of the freight to 
destination, the court InstrucUHl that, to 
make defendants jointly liable for negligent 
injuries to freight on route, they must each 
have been common carriers, and must have 
jigreed to associate themselves together and 
form, as to the shipper, a continuous line be- 
tween the point of shipment and final destina- 
tion on the line, of the terminal carrier; that 
the contract of shipment with the initial car- 
rier was for carriage over its own and the 
connecting line for an agreed sum for the 
whole trip, which sum was divided between 
the two roads. Held, that the words ‘‘agreed 
to asst>ciate themselves together” were mis- 
leading, in that they were too indefinite to 
prescribe a test of a partnership or joint un- 
dertaking to ship the goods; not every as- 
sociation between curriers for through ship- 
ment being a partnership. — Crockett v. St. 
Louis & H. Ry. Co., 126 S.W. 243, 147 Mo. 
App. 347. 

App. 1923. In an action by a potato 
shipper for damages to shipment by delay in 
transportation, an instruction authorizing a 
verdict for plaintiff upon the finding that 
there was negligent delay in the carriage of 


the potatoes, without regard to whether the 
loss was due to the delay occurring on de- 
fendant’s line, defendant not being the ini- 
tial carrier, was error, as in order to render 
the defendant liable it was necessary that the 
jury find as a fact that the loss occurred 
through defendant’s fault or breach of duty 
while the goods were in its possession. — John- 
son V. Missouri Pac. R. Co., 249 S.W. 608, 211 
Mo. App. 504. 

Where three carriers participated in 
transporting a shipment of potatoes and the 
evidence showed unreasonable delay occair- 
ring before defendant received the shipment, 
it was for the jury to say whether the loss 
by freezing occurred through the fault or 
breach of duty by defendant while the ship- 
ment was in its possession. — Id. 

App. 1924. Where, in shipper’s action 
against three carriers, plaintiff, at close of 
his case, took an Involuntary nonsuit as to 
two defendants, who no longer participated 
in the action, an instruction for plaintiff, un- 
less “defendants” proved that “their” negli- 
gence did not produce the damage, etc., held 
not misleading, especially when a mere cleri- 
cal error. — American Fruit Growers v. Cleve- 
land, C., O. & St. L. Ry. Co., 263 S.W. 488. 

(J) CHARGES AND LIENS. 
Statutory regulation, see ante, ^12, 30. 

^:»188. Rights of carrier in general. 

Sup. 1S59. If the consignee of gO()ds re- 
fuses to receive them, the carrier may recover 
freight charges of the consignor for the re- 
turn of the goods, if the value of the goods 
exceeds the amount of the freight, but not if 
the freight charges exceed the value of the 
goods; and a custom among carriers to al- 
ways return goods which tlie consignee re- 
fuses to receive and charge return freight 
cannot be allowed to control. — The Keystone 
V. Moies, 28 Mo. 243, 75 Am. Dec. 123. 

App. 1876. A river carrier agreed to 
transport goods to a point which it was with- 
out fault unable to reach because of low wa- 
ter, and landed the goods at an intermediate 
l)oint where it endeavored to get them trans- 
ported overland, but could not do so except 
for exorbitant rates, and at its own risk, 
which was very great owing to hostile In- 
dians. The owner however succeeded in tak- 
ing the goods overland to their destination. 
Held, that the carrier was not deprived of all 
right to compensation, but was entitled to bo 
paid pro rata. — Silver v. Hale, 2 Mo. App. 557. 
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App. 1004. A railroad company contract- 
ed to carry stock from stockyards to a cer- 
tain city for an agreed price, and enjia^ed a 
“terminal company" to transi>ort the stock 
from the stockyards to the bej^innin^ of the 
carrier's road. The terminal company load- 
ed the stock in an improper ear. and the car- 
rier sent them back to be reloaded, imyiiiff 
extra for the extra trip. 7/^7(/. that the ship- 
per was not liable for this extra exiK*nse, so 
that the exaction of it by the railroad was a 
bnaich of its contract. — Hendrix v. Wabash 
U. Co., 80 S.W. 1)70, 107 Mo. App. 127. 

App. 1017. Estoppel is not available as 
a d(*fense to action for balance of freij'ht for 
interstate shipment, ]>art of wliich only, 
throiij;li mistake in comiaitation, was collect- 
ed on d(‘livt*]’y. — 'Rush v. Keystone Driller Co., 
100 S.W. n07, 100 Mo. App. 152. 

^=»189. Ratei of freight. 

Sup, 1876. Where a <‘arrier ajjrees to 
ship stock without the price ludiij; fixed or 
ajirreed iiiwn, a promise to pay what it was 
reasonably worth arises by implication of 
law. — Dray v. Missouri River Packet Co., 64 
Mo. 47. 

Sup. 1806. The schedule of freight rates 
re<iuired to be established by law, and jjosted 
in stations, governs any shipment where no 
rate is fixed in the contract. — Kellerman v. 
Kaii.sas City, St. J. & C. R. R. Co., 34 S.W. 41, 
136 Mo. 177, ojdnion adopted by court in banc 
37 S.W. 828, 136 Mo. 177, 

App. 1010. When a shipper’s contract 
recites tliat the rate chargefl is the “tariff 
rate,’’ it is to be constnunl as the highest rate 
a carrier cjin charge, and such a r(*cital will 
control over a recital that the rate was less 
than the rate charged for shipments at the 
carrier’s risk. — McElvain v. St, Eouis & S. P. 
R. Co., 131 S.W. 736, 151 Mo. App. 126. 

Advanoes for ohargea and ez- 
pensea. 

Sup. 1857. The usage authorizing par- 
ties transporting goods to advance to the for- 
warding agents the charges on such goods, 
and hold the consignees liable to refund the 
same, does not apply to charges disconnwted 
with the coat of transiwrtation.— The Virgin- 
ia V. Kraft, 25 Mo. 76. 

App. 1895. In an action to recover 
charges paid by defendant railroad to an ele- 
vator company for cleaning wheat and col- 
lected from plaintiff’s consignee, an instruc- 
tion that before there could be a verdict for 
defendant the jury must believe that plaintiff 


directed the defendant to stop the car of 
wheat at the elevator to be cleaned and that 
it was accordingly stoi»i)ed and cleaned by the 
elevator company before it was turned back 
to defendant was erroneous, for if tlie car 
was stopped on order of plaintiff to have it 
cleaned, and it remained until turned back to 
defendant by order of plaintiff, defendant had 
a right to assume that the service for which 
the charge was made had been performed. — 
Armstrong v. Chicago, St. P. & K. C. Ity. Co., 
62 Mo. App. 6.39. 

Plaintiff, who was engaged in buying and 
selling wh(*at, entered into an agreement with 
an elevator comiMiny to clean, mix, and load 
the w'heat into cars at a stipulated charge, 
and in so doing would order defendant rail- 
road to stop its cars at the elevator, and 
when ready to forward would bill them out 
and the elevator would turn them back to de- 
fendant. Under this arrangement a car was 
delivered to the elevator by defendant and 
afterwards billed out by plaintiff, but the ele- 
vator company refused to deliver it to de- 
fendant until it i>aid its charges or oblignte<l 
it.s(df to do so. Plaintiff on inst)ection 
claimed that the wheat had not been cleaned 
and refused to pay the bill of the elevator 
company. Afterwards defendant collected 
such bill added to its fndght (diarges from 
plaintiff’s consignee. If rid, in an action to 
recover such charge from deftmdant, that it 
was not defendant’s duty to insp(‘ct the car 
'l)efore paying the charge, which was reason- 
able, and hence plaintiff was not entitled to 
recover. — Id. 

^=:>191. Charges for storage. 

See explanationy page Hi. 

«&^192. Special contracts as to amount 
of charges. 

Sup. 1858. A clerk, by mistake, in mak- 
ing out a dray ticket, inserted 30 cents iier 
100 as the rate of freight ; and the shipin^r, 
wdien he put the goods on board, had no 
knowledge of the mistake. When it was dis- 
covered, he refused to imy a higher rate, and 
demanded the goods. The officers of the boat 
refused to deliver them, and transi>orted 
them to their destination. Held, that they 
were entitled to only 30 cents i>er 100. — Wood 
V. The Fleetwood, 27 Mo. 159. 

Sup. 1917. Where company bound itself 
to switch cars between Industries on its line, 
words “on the line” refer to physical line, 
and it cannot be required to switch cars for 
agreed charge, where to do so necessitated 
use of tracks of another company. — National 
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Enamelini' & Stamping Co. v. Granite City & 
M. B. L. R. Co., 199 S.W. 238. 

App. 3914. In the absence of the estab- 
lishment of a freight rate by the Interstate 
Commerce Commission the carrier and a 
shipiK^r may fix rate on an interstate ship- 
ment. — Mott Store Co. v. St. Tx)i]is & S. F. Ry. 
Co., 108 S.W. 322, 184 Mo. App. 50. 

App. 1925. Contract hy railroad compa- 
ny giving rates, not in accordance with stat- 
ute, hrJd void. — St. Tyoiiis Southwestern Ry. 
Co. V. Painton, 275 S.W. 55. 

^=3192^. Rebates. 

See explanation t page iiL 

€=»103. Riebts of oonneotinK oarrleri. 

Lien, see post, ^197. 

Sup. 18.58. A. piirchasefl property at 
New York, and the carrier employed there 
agreed that it should be delivered at St. IvOii- 
is for ^40.33. It was seat, by the route point- 
ed out by the buyer, over several railroads 
forming one line. The last t(‘rminating at 
St. Louis, paid the fnught charged thereon, 
and transiMjrted it to St. Ijouis, and there de- 
manded of the purt'haser the sum they had 
paid, with their own freight added thereto, 
all amounting to $102.40. The purchaser ten- 
dered $40..33. J/rld, that the St. Ixmis rail- 
road company was entitlt*<l to re(*over the 
amount demanded as a condition i)recedent to 
delivery of the property. — Wells v. Thomas, 
27 Mo. 17, 72 Am. Dec. 228. 

Sup. 3903. Rev. St. 1899, §§ 1112-1115, 
r(K]uiring delivery by the initial carrier of 
freight upon any track it owns, leases, or uses, 
or cjin use, docs not prevent such initial car- 
rier from assessing a reconsignment charge 
for delivering a shipment uiK)n another track 
than that ui>on which it was originally placed. 
— State ex inf. Crow v. Atchison, T. & S. F. 
Ry. Co., 75 S.W. 770, 370 Mo. 087, 63 D R. A. 
701 ; State ex Inf. Attorney General v. Mis- 
souri Pac. Ry. Co.. 75 S.W. 888, 170 Mo. 718 ; 
Same v. St. Louis, K. C. & C. Ry. Co., 75 S.W. 
888, 176 Mo. 721. 

App. 1885. A carrier of goods Is not re- 
quired to make delivery at the place of busi- 
ness of the consignee, but only at the car- 
rier’s depot in the city where that place of 
business is located, and hence after such de- 
livery at carrier’s ^epot a carrier cannot as 
connecting carrier render the consignee lia- 
ble for additional charges incurred by deliv- 
ering at the place of business. — Kansas City 
Transfer Co. v. Neiswanger, 18 Mo. App. 103. 


App. 1895. PlaintifTs consignor shipped 
a car load of fruit, which by mistake was 
billed to plaintiff at a freight rate less than 
the published schedules allowed. The error 
was discovered by the final carrier, who re- 
fused to deliver to plaintiff except on payment 
of the full schedule rates. Neld^ in replevin 
for the fruit, that defendant was entitled to 
demand the schedule rates before surrender 
of the fruit, and that the mere fact Uiat nei- 
ther consignor nor consignee had personal 
knowledge of the contents of the schedule of 
freight rates would not authorize the court to 
enforce a contract made at a lower rate in 
violation of the interstate commerce law, any 
such contract being against public policy. — 
Gerbc'r v. Wabash Ry. Co., 63 Mo. App. 145. 

App. lSi)0. Freight paid the initial car- 
rier for the transportation of goods over its 
line covers not only the service of carriage, 
but also that of forwarding to a connecting 
carrier. — Larimore v. Chicago & A. R. Co., 05 
Mo. App. 107. 

App. 1902. Where, on delivery of goods 
to a carrier, no instructions are given as to 
the ro\ite of carriage, and it sends them over 
a connecting line by a circuitous route, so 
that the charges are in excess of what they 
w’ould have been if sent by the most direct 
line, the delivering carrier is entitled to the 
freight paid by it to the initial carrier. — 
Glover v. (^ape Girardeau, B. & S. R. Co., 69 
S.W. 59i), 95 Mo. App. .309. 

App. 1900. Where a shipment over the 
lines of several carriers is not made under a 
through bill of lading, and the different car- 
riers concerned in the shipment are not shown 
to constitute a connecting line by virtue of 
any traffic arrangement or association, the 
final carrier may i>ay apparently proper 
transix>rtation charges demanded by a previ- 
ous carrier, or hold the property according to 
any lawful directions given for the enforce- 
ment of a lien for such charges, unless it has 
notice or knowledge that in the particular in- 
stance the charge is unlawful ; and while it 
must act in good faith tow’ards the consignee, 
it is not bound to investigate at its own trou- 
ble and expense the merits of an api>arently 
just claim preferred by a preceding carrier. — 
Berry Coal & Coke Co. v. Chicago, P. & St. L. 
Ry. Co., 92 S.W. 714, 116 Mo. App. 214. 

Peroons liable for obarKoa* 

App. 1917. The shipper is primarily lia- 
ble under a bill of lading providing that the 
owner or consignee should pay the freight, 
and, if required, should pay it before deliv- 
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ery , — Yazoo & M. V. R. Co. v. richer Lead Co., 
190 S.W. 387. 

Consignee under bill of lading providing 
that he shall pay the freight, and if required 
should pay It before delivery, becomes liable 
when he accepts the shipment and pays a part 
of the freight. — Id. 

App. 1919. The consignee, and not the 
consignor, is prlma facie liable for the pay- 
ment of undercharges of freight. — Mobile & 
O. K. Co. V. Laclede Lumber Co., 216 S.W. 
798, 202 Mo. App. 030. 

There need not be an express promise on 
his part to pjiy freight charges or an implied 
promise arising from his acts in inducing de- 
livery to him without imyment of the charg- 
es to render a consignee liable for freight 
charges ; the mere acceptance and removal of 
the goods by the consignee with knowledge 
that the carrier is giving up his lien for his 
charges being alone sufficient to create an ob- 
ligation to pay such charges. — Id. 

Where the consignor has agreed to de- 
liver goods to the consignee f. o. h. at the 
place of destination, and the consignee has 
paid freight rates for the carriage of the same 
less than those fixed by law, the consignee is 
liable for the difference between the amount 
paid and the amount fixed by law, and it is 
immaterial that the consignor has become in- 
solvent. — Id. 

App. 1921. In a carrier’s action against 
consignor for balance due for freight on an 
interstate shipment, defended on the ground 
that the carrier had agreed to collect the 
freight from others, to whom consignor sold 
the cars while in transit, it w^as proper to in- 
struct that the tariffs w^ere fixed by the Inter- 
state (’ommerce Commission, and if through 
a mistake a lesser rate w^as collected the dif- 
ference between such rate and the regular 
rate is still due and collectilde from consign- 
or. — Chicago & E. U. Co. v. Lightfoot, 232 S. 
W. 176, 206 Mo. App. 430. 

The consignor of an interstate shipment 
is primarily liable for the payment of all the 
freight as fixed by the terms of the law and 
Interstate Commerce Commission, and when 
the carrier has failed to procure the payment 
of that freight, it can recover from the con- 
signor, and its suit will not be defeated on ac- 
count of estopi>el or contract. — Id. 

App. 1923. Where an express company 
ordered an undertaker to prepare and ship a 
body, stating that the money for the under- 


taker’s expenses was at the point of destina- 
tion, and to ship it C. O. D., and In reliance 
on that order the bo<iy was shipped, the un- 
dertaker was not liable for express charges 
on either the original shipment or for the 
body’s return after identification proved it 
not to be the one for which a deposit guar- 
anty was made by supposed relatives. — Frank 
Livery & Undertaking Co. v. American Ry. 
Express Co., 247 S.W. 1031. 

App. 1923. No estoppel can be enforced 
against the carrier to ndleve the shipper or 
consignee from liability to pay the rate fixed 
by the regularly filed tariff under the Inter- 
state Commerce Act (49 USCA § 1 et seq.). — 
Mobile & O. R. Co. v. Southern Sawmill Co., 
231 S.W. 434, 212 Mo. App. 117. 

App. 1926. Consignor is primarily liable 
for freightage. — Chicago, B. & Q. R. Co. v. 
Evans, 288 S.W. 73, 221 Mo. App. 757. 

Consignee, accepting or contracting to ac- 
cept goods, is liable for freightage, if con- 
tract between parties so provides. — Id. 

Consignee, wdio owned goods and direct- 
ed transijortatlon. Is liable for freightage. 
—Id. 

Buyer and consignee of potatoes to be 
shipped f. o. b. seller’s station held not lia- 
ble for freightage. — Id. 

Consignee held not liable for freightage, 
in absence of agreement. — Id. 

Ownership of property is not test of lia- 
bility for freightage. — Id. 

^=»195. Payment or tender, 

App. 1907. The right of a common car- 
rier to prepayment of its charges is waived if 
it accepts the goods for transix)rtation with- 
out exacting such iwiyment in advance, and 
liability attaches as though the freight were 
actually prepaid. — Gratiot Street Warehouse 
Co. V. Missouri, K. & T. Ry. Co., 102 S.W. 11, 
124 Mo. App. 545. 

App. 1908. Where consignee tendered 
freight charges, but failed to keep such ten- 
der good by dciiosit in court, he was without 
right to possession of the property shipped. — 
Robbins v. Chicago & A. Ry. Co., Ill S.W. 
1179, 132 Mo. App. 306. 

$=»196. Actions for ol&argos. 

Sup. 1834. In an action by the carrier 
of goods to recover freight, defendant cannot 
recover by way of set-off as for goods sold 
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and delivered, the value of goods not deliv- 
ered. — Johnson v. Strader, 3 Mo. 359. 

App. 1876. In an action by a river car- 
rier for freight charges in which the defense 
was failure to deliver the goods at their des- 
tination, evidence that because of low water 
no boat reached the point of destination dur- 
ing the season was proiier. — Silver v. Hale, 2 
Mo. App. 557. 

App. 1909. A petition by a carrier to re- 
cover transiK)rtation charges advanced by it 
to the initial carrier, its own charges and 
charges advanced to tlio final connecting car- 
rier, alleging that defendant requested plain- 
tiff carrier to forward the cars over its and 
connecting lines, and dirtK*tod plaintiff to pay 
the charges and promised to repay the sums 
so paid out, declareii on an express contract 
as to a promise to repay plaintiff but not as 
to the amounts of the charges to be i>aid and 
it was not error to allow plaintiff to prove 
that the charges paid to the other carriers 
and its own were reasonable. — C^hicago, P. & 
St. Jj. Tly. Co. V. Bay Shore Lumber Co., 119 
S.W. 973, 140 Mo. App. 52. 

App. 1921. A petition by a carrier 
against a consignee for freight was demur- 
rable where it did not allege that defendant 
was a party to the contract of transi>ortation 
or had received or accepted the freight; the 
relation of carrier and consignee not being 
sufficient, and ownership of goods not being 
determinative. — Chicago, B. & Q. R. Co. v. 
Evans, 228 S.W. 853, 20G Mo. App. 553. 

App. 1921. In a carrier’s action against 
consignor for balance due on freight, plain- 
tiff’s instruction, fixing the proijcrty as being 
shipped from Missouri to New York, held not 
to have misled the jury, where the evidence 
clearly showed the whole transaction, and that 
some of the cars were shipped from Cliicago, 
and only one from Missouri. — Chicago & E. R. 
Co. v. Lightfoot, 232 S.W. 176, 206 Mo. App. 
436. 

Aotions for rebates. 

Sup. 1887. Where, in an action against a 
railroad company to recover rebate, the evi- 
dence tended to show that the sum claimed 
had been received by the company, that when 
previous to the institution of the suit plaintiff 
presented defendant with a bill showing the 
amount claimed and demanded repayment, 
and such payment was resisted on the ground 
that no such ctmtract as plaintiff set up had 
been made, an Instruction was not improper 
that the jury, from the fact that defendant 


resisted the claim of plaintiff for repayment 
on the sole ground that no such contract as 
he set up had been made, might infer that the 
amounts claimed to have been paid had been 
received by the defendant. — Christie v. Mis- 
souri Pac. Ry. Co., 7 S.W. 567, 94 Mo. 453. 

Sup. 1888. In an action for a rebate, 
which, it was alleged, defendant agreed to al- 
low plaintiff on freight shipped over its line, 
where it docs not appear that this concession 
was made to plaintiff exclusively, it is not 
error to overrule defendant’s motion to ex- 
clude all testimony on the part of plaintiff on 
the ground that the contract is against public 
policy, and in violation of Const, art. 12, §§ 
12, 23, and Rev. St. 1879, § 821, which provide 
that no railroad company shall make any dis- 
crimination in favor of any persons by abate- 
ment, drawback, or otherwise. — Christie v. 
Missouri Pac. Ry. Co., 7 S.W. 567, 94 Mo. 453. 

App. 1886. Where, in an action against a 
railroad to recover rebates due plaintiff on 
freight shipiied by him under a contract with 
defendant, it was alleged that the contract 
continued for a specified space of time, it was 
not necessary to allege for what length of 
time the contract was to continue. — McNees v. 
Missouri Pac. Ry. Co., 22 Mo. App. 224. 

In an action against a railway to recover 
for rebates on freight shipped by plaintiff un- 
der a contract with defendant, it being alleged 
that the contract applied to certain stations 
named in the ijetltlon, it was immaterial 
whether it applied to any other stations. — Id. 

In an action by plaintiff to recover from 
defendant railway rebates on freight shipped 
by plaintiff under a contract with defend- 
ant whereby plaintiff was to pay the regular 
tariff rates and receive rebates computed on 
the number of hundred pounds of grain 
shipped, it was not necessary for plaintiff to 
allege the number of car load lots shipped. 
—Id. 

In an action against a railway for re- 
bates, which it agreed to give plaintiff on 
freight shipi^ed by him, it was not necessary 
to allege in the petition that the contract 
was made by defendant through his agent, or 
who the agent was ; an allegation that defend- 
ant made the contract being suflacient. — Id. 

In an action on a contract whereby de- 
fendant railway agreed to give plaintiff re- 
bates on freight shipped by him, it was not 
necessary for the petition to allege whether 
the contract was verbal or written. — Id. 
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In an action to recover from a railroad 
company rebates on freight shipped by plain- 
tiff under a contract with defendant whereby 
the plaintiff was to pay the rejrular tariff rates 
and receive a rel>j»te, there was but one causb 
of action stated, thoup:h the i>etition set out 
various shipments from different stations. — 
Id. 

In an action to recover from a railway 
company rebiites on freight shipix'd by plain- 
tiff under a contract with defendant, it btdnj? 
allej 3 :ed that the freight was all shipix'd be- 
tween spc'cified dates, there was no necessity 
for any >;reater particularity in the allega- 
tions as to the dates of shipment. — Id. 

In an action against a railway for re- 
bates which it agreed to give plaintiff on 
freight shipped by him, it was not necossary 
to allege in the petition that the contract was 
made by (h‘fendant through his ag(*nt, or who 
the agcait was, an allc^gation that dc'fendant 
made the contract being sutheient. — Id. 

^=:p 107. Lien for charges. 

^=»197 (1). Klffht to lien In general. 

App. 1900. The right of a carrier to re- 
tain ixissession of horses until his charges are 
paid extends to small articles in the nature of 
trappings, although no charge was made for 
the transportation of such articles. — Shewal- 
ter V. Missouri Pac. Ily. Co., 84 Mo. App. 589. 

App. 19(K;. It is only for charges con- 
nected with the transportation of property 
and essential to its conveyance from the point 
of shipment to destination that the carrier 
may assert a lien.— Berry Coal & Coke Co. v. 
Chicago, P. & 8t. L. Ry. Co., 92 S.W. 714, 110 
Mo. App. 214. 

App. 1908. A carrier has a lien on goods 
shipped for its freight charges. — Robbins v. 
Chicago & A. Ry. Co., Ill S.W. 1179, 132 Mo. 
App. 306. 

App. 1911. Every common carrier has a 
lien upon the goods carried for compensation, 
and may withhold them until the freight 
charges are ixiid. — Sutton v. St. Ix)uis & S. F. 

R. Co., 140 S.W. 70, 150 Mo. App. 085. 

App. 1915. A private carrier has no lien 
for his charges upon goods transported.— 
Campbell v. A. B. C. Storage & Van Co,, 174 

S. W. 140, 187 Mo. App. 505. 

A common carrier has a lien on goods 
transported to secure payment of his lawful 
charges — Id. 


An allegation In defendant’s answer held 
sufficient to entitle it to put in evidence to 
show that it was a common carrier in fact, 
and so entitled to a lien for charges on goods 
transi)ortetl. — Id. 

App. 1917. A carrier may lawfully re- 
fuse to deliver goods until all the transporta- 
tion charges are paid. — Yazoo & M. V. R. Co. 
v. Richer Lead Co., 190 S.W. 387. 

(2). Goods carried without author- 
Ity. 

See explanation, page Hi. 

@=:9l97 (3). Kxtent of lien. 

App. 1913 A carrier has a lien on goods 
for th(‘ir carriage and for such advanc(*s as it 
has btxm reriuired to make for the owner in 
order to further their transportation to des- 
tination. — Woolstoii V. Southern Ry. Co., 100 
S.W. 1023, 177 Mo. App. 011. 

<g=:>197 (4). Priority of lien. 

See explanation, page in. 

<^:=9l07 (3). Lien of connecting carrier. 

App. 1885. A connecting carrier has a 
right to r(‘ceivo from the initial carrier goods 
which the former can transix)rt nearer to their 
destination than can the latter, and may also 
iwy hack charges thereon for which as well 
as its own freight charge it will have a lion on 
the goods. — Moore v. Henry, 18 Mo. App. 35. 

A connecting carrier which has paid the 
charge's of the initial carrier on receiving the 
gofxls has a lien for such charges as well as its 
own. — Id. 

App. 1898. Where certain goods were 
shipix'd by steamboat to a point where the 
shipment was continued by a railroad com- 
pany, the failure of the railroad company to 
note the charge of the steamboat company on 
its hill of lading did not deprive a sui)se(iuent 
connecting carrier of its lien for the steam- 
boat company’s charges which it had paid on 
receiving the g(K)ds. — Evans v. Chicago & A. 
Ry. Co., 76 Mo. App. 472. 

Each succeeding c*arrler of goods is au- 
thorized to pay the reasonable freight charg- 
es of the preceding carriers, and entitled to 
be subrogated to their right of lien. — Id. 

Where goods were shipped by water to a 
point where the shipment was continued by a 
railroad company, the issuance of a new bill 
of lading by the railroad company at the point 
where it received the goods did not break the 
line of shipment so as to prevent a subsequent 
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carrier frem obtaining a lien for the charges 
of the carrier l)y water which the railroad 
company had advanced on receiving the goods. 
—Id. 

App. 1000. Where a carrier contracts to 
c.arry plaintiff’s horses over its line to a cer- 
tain iM)int and there deliver them to a con- 
necting carrier to be carried to their des- 
tination, and plaintiff prepaid the entire 
charges to the fir.st carrier, and such carrier 
delivers the horses to the connecting carrier 
W’lthout the information that its charges had 
b(‘en paid, the connecting carrier, if It had no 
knowledge of the payment of its charges, 
might demand such charges from plaintiff 
and retain the animals until they were paid, 
or until it had an opportunity to ascertain 
w^hether its charges had been paid. — Shewal- 
ter v. Missouri l*ac. Ry. Co., 84 Mo. App. 589. 

App. 1901. Where goods were shipped in 
bond from Yokohama with a customs clear- 
ance indorsed by the consul general there, 
showing that the entry of the goods was to be 
made at the port of St. Tvouis, so that the 
goods were entitled to direct tran.six>rtation 
to the port of St. Ixuiis, as provided by Rev. 
St. U. S. § 3102, but were diverted to the i)ort 
of St. Paul by the railroad which first receiv- 
ed them, for its own convenience, and there 
opened and iiniK)rt dues iniijosed, and paid by 
the railroad, and Included in the waybill, a 
connecting carrier, to which the goods were 
delivered and which i)uid the customs duties 
without any knowledge of the diversion, could 
not enforce any lien on them by withholding 
lH)ssession from the consignee until payment 
of such dues. — Pearce v. Wabash R. Co., 89 
Mo. App. 437, reversed Wabash R. Co. v. 
Pearce (1904) 192 U. S. 179, 24 Sup. Ct. 231, 48 
L. Ed. 397. 

A carrier may pay to a connecting car- 
rier charges that the latter has paid, and re- 
tain possession of the goods for its reimburse- 
ment, wdiere the advance charges were such 
as were incident to the transportation of the 
goods and were necessary to be paid in order 
to continue them in transit, such as freight 
and warehouse charges and charges for liens 
created by law or by the owner, for the non- 
payment of which the transit of the goods has 
been stopped or their possession withheld from 
the carrier ; but such payment of lien in order 
to continue transportation is not obligatory 
on the carrier, and if made without the con- 
sent of the owner is at its risk. — Id. 

^=»107 (6). Waiver or dtecharve. 

Sup. 1993. The lien of a railroad for 
freight on goods shipped ceased when the 


company attempted to assign said lien to one 
wdio seized the goods for the debt of a stran- 
ger, and therefore the assigned lien was no de- 
fense to an action for conversion by the con- 
signor against the attaching creditor. — Kosen- 
cranz v. Swofford Bros. Dry Goods Co., 75 S. 
W. 445, 175 Mo. 518, 97 Am. St. Rep. 609. 

App. 1902. Action of a railroad company 
in switching cars containing lumber onto a 
switch on private land of which the consignee 
was tenant, for the purpose of allowing them 
to be unloaded, did not operate to d(‘prlve it 
of dominion over the cars or over the lumber 
remaining therein, and did not preclude it 
from re]rK)ssessing itself of the cars and lum- 
ber for the purpose of enforcing a lien on the 
lumber. — Ihirlington v. Missouri Pac. Ry. Co., 
72 S.W. 122, 09 Mo. App. 1. 

^=>107 (7). Rnforcement. 

App. 1920. Where express company noti- 
fied owner on Octot>er 20th that his goods 
were held at his risk and would be sold at 
public auction If dlsi>osition was not given 
by November lOth, and on November 11th the 
owner acknowledged receipt of the notice and 
reciuested the express company to deliver the 
goods to him, and on November 13th the ex- 
press comimny wrote the owner that the 
goods had been shipi>ed to another point, and 
on November 23d that they had been sold, the 
express company w^as liable in conversion. — 
Bufton V. Southern Express Co,, 217 S.W. 630. 

(K) DISCRIMINATION AND OVER- 
CHARGE. 

Baggage of passenger, see post, ^>405. 
Interstate transportation, see ante, ^»32, 
Statutory regulations, see ante, ^»13. 

^==9198. Rielftts and liabilities of cMtrries 
in eeneral, 

See explanation, page Hi. 

^S9l99. Unlawful diserimination. 

Waiving violation of contract, see ante, 
32(2). 

Sup. At common law, only unjust dis- 
criminations by carriers are condemned. — 
(1910) McGrew v. Missouri Pac. Ry. Co., 132 
S.W. 1076, 230 Mo. 496 ; (1914) Id., 166 S.W. 
1033, 258 Mo. 23. 

Sup. 1912. A railroad company is bound 
to permit any express company to operate on 
its lines. — State ex inf. Attorney General v. 
Missouri Pac. Ry. Co., 144 S.W. 863, 241 
Mo. 1. 
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App. 1884. Three lines of railway from 
the west loading into the city of New York 
held a meeting with the object of a uniform 
adjustment of rates on live stock. It was 
considered essential that each of the three 
rc)ads should do a certain i>ercentnge then 
agreed on of the entire carrying trade under 
consideration. In order to effect this, an 
arrangement was agreed on between the roads 
and third persons whereby the latter were to 
secure such a division of the shipments of 
live stock from the west as would give to 
(‘ach of the roads its proiK*r share of the 
entire trade. In order to perform their part 
in the agreement it might be necessary from 
time to time for the third persons to make 
special purchases and shipments of stock so 
as to make up any deficiency that might ap- 
I)ear in the proportionate amount of business 
done by either one of the roads. As com- 
pensation for the services rendered by the 
third persons they were to receive a percent- 
age of all the stock shipments made on the 
three roads, whether by themselves or by oth- 
ers. IlcUU that the compensation agreed on 
between the roads and th(‘ third i>ersons was 
not in the nature of a discrimination in their 
favor. — llothschild v. AVabash 11. (’o., 15 Mo. 
App. 242. 

App. l&SG. A contract by a railway com- 
pany with a shipper whereby it was agreed 
that he was to pay the n'gular tariff rates 
and then receive a rebate on evcTy 106 pounds 
shipi>etl was not within the prohibition of the 
common law against any distinction or dis- 
crimination being made by a (*onim<ui car- 
rier in favor of one against another. — McNees 
V. Missouri Pac. Ky. Po., 22 Mo. App. 221. 

App. 1011. liegardless of statute, car- 
riers cannot maintain unreasonable regula- 
tions for receipt and transixjrtation of freight. 
— Warner v. St. Louis & S. F. II. Co., 137 S.AV. 
275, 150 Mo. App. 523. 

The reasonableness of a railway com- 
I)any’s regulation governing receipt or trans- 
portation of freight must be determintMl under 
consideration of the whole system, and not as 
to one station or community, — Id. 

Railway regulations providing one train 
a day to carry live stock, and providing for 
running through trains from division ix)ints, 
is not unreasonable as to ahipi}ers at a point 
where the train is scheduled to leave at 6:47 
a. m. ; it appearing to be rcHpiired for proper 
accommodation of the whole system’s traf- 
fic.— Id. 


^»200. EzoessiTe oliarses. 

App. 1903. Where, by a traffic arrange- 
ment between a standard-gauge railroad and 
a connecting narrow-gauge line, shipments of 
goods over the narrow-gauge line and then 
over the standard-gauge were charged for by 
the standard gauge at the rate of throe nar- 
row-gauge cars to two standard-gauge ones, 
and a shipper of cattle over the lines (the 
carriage commencing on the narrow-gauge 
road) knew of such agreement, he was not 
charged in excess of the tariff rates, though, 
owing to the manner in which the cattle were 
loaded in the narrow-gauge cars, the broad- 
gaug(' railroad found that it could and did 
place the cattle in a less number of standard- 
gauge cars than he had receipted for. — Car- 
lisle* V. Missouri Pac. Ky. Co., 71 S.W. 475, 
97 Mo. App. 571. 

App. 1923. If a carrier fails to desist 
from charging a rate which the Interstate 
Coinin(‘rce Commission has held to bo exces- 
sive, the shipper, or p(*rson injured, may re- 
cover. — Mobile* & (). K. Ce). v. Southern Saw- 
mill Co., 251 S.W. 434, 212 Mo. App. 117. 

^rd201. Actions for discrimination. 

Actions for p(*nalti('s, see ante, ©=»19, 20. 
Pre>ce*edings to enforce statutory re'gulatiems, 
see ante, C=»1S. 

Sup. 1SS7. In an action to rc*cove'r dam- 
ages resulting from elefendant’s discrimina- 
tion b(*twe*e*n idaintifl’ and other shippe*rs, it 
api>eare'd that plaintiff's e*attle we‘re* shli)pe*d 
ewer the line e)f se*verul conn(‘cting carrier’s. 
Held, that plaintiff e*ould ned re*cover, in the 
absemce e)f pre>of that defe*ndant was a party 
to the discriminating agreement. — Rothschild 
V. AVabash, St. L. & P. R. Co., 4 S.AV. 41 S, 92 
Mo, 91. 

In an action by a ship])e*r to recover dam- 
age's re'sulting fremi elise-riininatlon between! 
plaintiff and other shipi)ers, plaintiff t(‘stifie‘d 
that the rate was maele by a i»ersoii who was 
the agent of a road other than defendant’s and 
that the stock was shipped on the “Wabash 
Railway,” leaving it uncertain whether he 
shippe*d it with defendant “Wabash Railway 
CoiniKiny” or with the “Tolede), Wabash & W. 
Ry. Co.” Held, that the evidence was insuffi- 
cient to show that plaintiff’s cattle were ship- 
ped over defendant’s line. — Id. 

Sup. 1893. In an action against a car- 
rier for willfully discriminating against 
plaintiff in shipments of coal, plaintiff failed 
to prove actual shipments at discriminating 
rates over a longer distance during the 
months in which his coal was transported 
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over a shorter distance, but did prove that 
they were mnde before and afterwards. Held^ 
that this evidence was proix*rly admitted as 
tendiiij? to show that plaintiff was damaged. 
— Seawoll V. Kansas City, Ft. S. & M. R. Co., 
24 S.W. 1002, 119 Mo. 222. 

Where plaintiff shippe<l coal over defend- 
ant’s railroad from C. to K., the rates charged 
being greater tlian rates advertised on the 
same date for shipments of coal over defend- 
ant’s road in the same direction from M. to 
K., a greater distance, his nanisure of dam- 
ages is the extent to which shippers of coal 
from M., under similar circumstances, were 
given a preference. — Id. 

Sup. Const. 1870. art. 12, § 12 (Ann. St. 
1900, p. 300), making it unlawful for any rail- 
road comiKiny to charge for freight or passen- 
gers a greater amount for the transportation 
thereof for a less distance than the amount 
chargiMl for any greater distance, and provid- 
ing that suitable laws shall be passed to en- 
force the provision, being self -enforcing, the 
measures of damages for violation th(‘reof, in 
the absence of statute, would be the amount 
of the excess charged for the shorter distance 
over that charged for the longer distance. — 
(1910) McGrew v. Missouri Pac. Ry. (’o., 132 
S.W. 1070, 230 Mo. 490; (1914) Id., IGG S.W. 
1033, 208 Mo. 23. 

The (piestion whether a discrimination by 
a carrier is unjust is for the court to decide. 
—Id. 

App. 1901. Plaintiff brought an action 
against defendant on five separate causes of 
action set forth in five counts. The second 
and fifth counts woro based on Rev. St. 1889, 
§ 2030, which declares it to be unlawful for 
a common carrier to give one person any un- 
due or unreasonable advantage or preference, 
or subject any jx^rson to an unreasonable 
pr(*judice or disadvantage. Said counts 
charged that defendant gave to a certain 
sliipix^r an advantage over plaintiff in the 
shipment of coal in the way of better rates. 
The third and fourth counts were based on 
Rev. St. 1889, § 2037, which makes it unlaw- 
ful for a common carrier to charge for the 
same kind of property a greater sum for a 
short distance than is charged for a longer 
distance. Said counts alleged that defend- 
ant violated said statute in shipments made 
by plaintiff wherein he was charged a greater 
sum for a shipment than was another shipper 
for a shipment to a greater distance than 
plaintiff’s shipment. Plaintiff sought judg- 
ment for $1,000 on all four counts, as pro- 
vided for by Rev. St. 1889, § 2003, and his 


prayer for relief was to the effect that he was 
aggrieved in the i)remiHes, and that a cause 
of action had accrued to him to demand and 
sue for the sum of .$1,000 and costs of suit 
for such offense, and prjxyed judgment for 
such sum of $1,000 in costs according to the 
statute in such cases made and provided, and 
for all other and general relief to which he 
might be entitled. The provisions of the 
statute ui)on which the action was based were 
carried forward into the Revision of 1889, 
from Extra Sess. Acts 1887, p. 10, § 3, which 
said act also provided as a penalty for the 
violation of ils provisions trel)le damages sus- 
tained as well as an attorney’s fee. Held, 
tliat plaintiff should have sought his recovery 
under said section of said Sess. Acts, and not 
under the provisions of section 26(53. — Mc- 
Grew V. Missouri Pac. Ry. Co., 87 Mo. App. 
2.*>(). 

^=::>202. Actions for excess of charKes 
paid. 

Actions for penalties, see ante, ®=»19, 20. 

Sup. 1915. Passengers and shippers, in- 
cluding the state in its private capacity, after 
determination of the validity of state statutes 
fixing rates for intrastate transiK)rtation by 
rail, in proix^r actions could recover exces- 
sive charges exacted pending determination. 
— State ex rel. Parker v. Chicago & A. R. Co., 
178 S.W. 129, 205 Mo. 040, L. R. A. 1910C, 309. 

The state, suing a railroad to recover ex- 
C€*ss cliarges pending determination of the 
validity of intrastate rate statutes, could not 
join as ixirties ivlaintiff private shipiiers and 
passengers likewise aggrieved. — Id. 

The state, suing a railroad by its Attor- 
ney General, could not have an accounting to 
impound, for individual shippers and i>as- 
sengers, charges colh'cted from them, exces- 
sive under slate statutes fixing rates for in- 
trastate transportation, ix'iiding determina- 
tion of the validity of the statutes. — Id. 

Sup. 1917. Freight charges collected in 
excess of Rev. St. 1909, §§ 3241, 3242, pre- 
scribing maximum freight rates, may be re- 
covered after dissolution of the federal in- 
junction against the statute’s enforcement. — 
White V. Delano, 191 S.W. 1012, 270 Mo. 16. 

In an action to recover freight charges 
collected in excess of those prescribed in Rev. 
St. 1909, §§ 3241, 3242, defendant carrier 
must charge against the shlpi>er only the 
amount it paid a terminal company for 
switching delivery regardle.ss of what the 
terminal company might have charged under 
the statute. — Id. 
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Sup. 1920. A coal mlninp company, 
which shipped to customers, instead of f. o. b. 
at the mine, f. o. b. at destination, so that the 
customers paid the freight and remitted the 
railroad’s receipt for freight paid with the 
balance of the price in cash, was injured in 
contemplation of law by the railroad’s exac- 
tion of an illegal charge, under the long and 
short haul provision of the Constitution (arti- 
cle 12, § 12), and can maintain suit under 
statute to recover the illegal overcharge. — 
Metirew Coal Co. v. IMlssouri Pac. Ry. Co., 217 
S.W. 9S4, 280 Mo. 466, 18 A. L. U. 2S8, judg- 
ment affirmed Missouri Pa<*. R. Co. v. MctJrew 
Coal Co. (1921) 41 S. Ct. 404, 256 U. S. 134, 65 
L. Ed. 8G4. 

The long and short haul provision of 
Const, art. 12, § 12. being self-enforcing, liqui- 
dates the amount of the overcharge by the 
carrier at the difference between the charge 
exactiHl and paid for the shorter haul and the 
rate charged for the longer haul, and, if 
wrongfully exacted and paid, is necessarily 
the amount to be recovered back. — Id. 

Sup. 1921. On bill of interpleader 
against defendants asserting conflicting 
claims for overcharges exacted by a railroad 
for carrying certain ties, evidence held to war- 
rant the referee in finding that one defend- 
ant bought the ties as agent for another de- 
fendant after, as well as before, expiration 
of a contract between them, and imid all the 
freight charges on the ties bought by it prior 
to the appointment of rc'ceivers for the rail- 
road which carried the ties. — Cobbs v. Joyce- 
Watkins Co., 228 S.W. 504, 287 Mo. 39. 

A company, which was in fact both con- 
signor and consignee of ties purchased by 
another company as its agent, bore the bur- 
den of transportation of such ties, and as 
against the other company, its agent, is enti- 
tled to recover overcharges for the transpor- 
tation from the railroad which carried ,the 
ties. — Id, 

Sup. 1921. Persons having claims 
against a railroad company for overcharges 
on different shipments, unlike as to places or 
times of execution of the contracts, or of jjer- 
formance of the duties imposed, cannot join 
in a suit in equity to impress a trust on the 
assets and capital 8toc*k of the company in 
the hands of a reorganized company, to pre- 
vent a multiplicity of suits or otherwise. — 
Ballew Lumber & Hardware Co. v. Missouri 
Pac. Ry. Co., 232 S.W. 1015, 288 Mo. 473. 

App. 1889. Rev. St. § 835, provided that 
in case of overcharge by a carrier the party 


Injured shall be entitled to* recover three 
times the amount taken or received from him 
In excess of the rate prescribed by the act. 
Held, that such action was an action to re- 
cover a statutory penalty and as such was 
barred by the three-year statute of limita- 
tions.— Young V. Kansas City, St. J. & C. B. 
Ry. Co., 38 Mo. App. 509. 

App. 1895. Where it did not appear that 
shipments on which overcharges had lanm re- 
paid were under bills of lading similar to 
those under which the shipments were made 
on which the overcharges su(‘d for were 
made, the admission of evidence of such re- 
payments w^as erroneous. — Ilolten v. Kansas 
City, Ft. S. & M. Ry. Co., 61 Mo. App. 204. 

App. 18J)5. In an action to recover from 
defendant railroad a charge paid by it to an 
elevator company for cleaning a car of wheat 
and collected from plaintiff’s consignee, an 
instruction was given that if plaintiff shipi>ed 
the car of wheat over defendant’s railroad 
under a bill of lading which fixed a charge 
of 14 cents per 100 i>ounds, and defendant 
collfH'ted from plaintiff or his agents a sum 
in ex(‘ess of such rate, and neither plaintiff 
nor his agents emiH)wered or instructenl the 
defendant to stop the car of wheat and have 
it cleaned, and did not direct the elevator 
comiMiny to clean the wheat, plaintiff was en- 
titled to recover the amount so paid. Ilcld, 
that such instruction was erroneous in re- 
quiring the jury to determine the legal ef- 
fect of a bill of lading. — Armstrong v. Chi- 
cago, St. P. & K. C. Ry. Co., 62 Mo. App. 63i). 

Held, that such in.st ruction was errone- 
ous in submitting the question whether plain- 
tiff directed the elevator company to clean 
the wheat, such fact being undisputed. — Id. 

App. 1905. In an action against a rail- 
road for overcharges on a shipment of “ties” 
which it was claimed defendant had, by a 
special agreement to carry “lumber,” con- 
tracted to carry at a certain rate, an opinion 
of the Interstate Commerce Commission to 
the effect that ties should be put in the same 
classification as lumber was irrelevant and 
prejudicial. — Greason v. St. Louis, 1. M. & 
S. Ry. Co., 80 S.W. 722, 112 Mo. App. 116. 

Where a petition against a railroad for 
overcharges on a shipment of ties counted on 
a si)eclal agreement on defendant’s part to 
carry lumber at a given rate, and alleged that' 
ties were covered by the definition of lum- 
ber, and included among the articles men- 
tioned in the railroad’s tariff sheet as hauled 
for the freight rate on lumber, there could be 
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no recovery, except for a breach by the rail- 
road of the Ri)eciflc nffreement relicnl on ; and 
while the tariff sheet iiiisht aid plaintiff, by 
indicating that the railroad officials embraced 
ties in the word “lumber,” when used by them 
in public statements of freight rates, yet a 
re<M>very could not be had on that ground. 
—Id. 

App. 1005. Evidence in a suit by a con- 
signee for the recovery of overcharges of 
freight, due to excessive weight of lumber 
shipp€*d to consignee, examined and held to 
support a finding for plaintiff. — Chicago Lum- 
ber & Coal (^). V. Georgia Southern & F. Ry. 
Co., 89 S.W. 570, 114 Mo. App. 327. 

App. 1012. Where the initial carrier 
turned over the shipment to the connecting 
carrier without re(|uiring advancement of the 
accrued freight, and the coniKMding carrier, 
asserting the lien of both, collected an exces- 
sive charge, th(‘ initial carrier is liable for 
the excess, though the connecting carrier re- 
tained it. — Dunne & Grace v. St. Louis & S. 
W. Ry. Co., 148 S.W. 907, 100 Mo. Ai)p. 372. 

App. 1012. In an action against a car- 
rier to rec(»v(‘r overcharge* on an interstate 
shiiunent, proof that a l(‘ss rate than that 
charged was agreed on and inserteil in the 
bill of lading held to establish a prinm facie 
case. — Hunt(*r v. St. Tvouis & S. F. R. Co., 150 
S.W. 733, 107 Mo. App. 024. 

In order to estaldish an interstate freight 
rate, under the* Interstate Commerce Act as it 
stood in lOOS, for a particular station, the 
burden was on the carrier to show that the 
printed Rch(*dule containing the rate and filed 
with the Interstate Commerce Commission 
had bei‘n furni.shed to th(* agent in charge of 
the particular station. — Id. 

App. 101 1). Where the purchaser of ma- 
chinery shii)ped it to another point, and paid 
claims charged against it i)y the carrier for 
storage, prior to the piirclnise, and took such 
sum out of the purchase price, the seller can- 
not recover against the carrier, the storage 
charge being unfounded ; there being no 
wrongful act against plaintiff which was the 
proximate cause of the damage. — Luck Const. 
Co. V. Chicago & A. R. (^o., 207 S.W. 840, 
200 Mo. Ai3p. 450. 

App. 1022. In an action involving an 
issue as to whether plaintiff or an interidcad- 
er defendant was entitled to recover over- 
charges on shipments of railroad ties by de- 
fendant to plaintiff, evidence held to prove 
that such defendant purchased and shipped 
ties to plaintiff as plaintiff's agent, and that 


plaintiff paid the freight. — Joyce-Watkins Co. 
V. 1\ R. Walsh Tie & Timber Co., 236 S.W. 
1105. 

Where agent purchased and shipped rail- 
road ties to princii)al who paid freight there- 
on, the principal, and not the agent, was en- 
titled to recover the excess freight charges. 
—Id. 

Where agent purchased and shipped rail- 
road ties to princii)al, who paid freight 
charges, and where goo<ls were not shipped 
in the name of the sellers, the principal, and 
not the sellers, was entitled to recover ex- 
cess freight charges. — Id. 

App. 1025. Allegations of negligent fail- 
ure to reconsign goods and notify consigm^ 
thereof held supported by eviden(*e. — Buschow 
I.umber Co. v. Union Pac. R. Co., 276 S.W. 
400, 220 Mo. App. 743. 

Cause for delay in transportation, unex- 
plained by carrier, must be shown. — Id. 

Allegation of overcharge for demurrage 
and freight held sustained by evidence. — Id. 

Finding that carrier allowed cars to re- 
main at original consignment point without 
consignee’s knowledge held suppf>rted by evi- 
dence. — Id. 

Deficiency in consignee’s proof of over- 
charge held cured by carrier’s evidence. — 
Id. 

App. 1028. Freight rate lawfully pub- 
lished by agent of carriers held rate appli- 
cable to gasoline shipments, entitling pur- 
chaser to rec'over oven*harges from seller. — 
Gretuislade Oil Co. v. Roxana Petroleum Cor- 
I>oration, 6 S.W. (2d) 1020. 

III. CARRIAGE OF EIVE STOCK. 

Contracts limiting time to sue, see post, 

218. 

Contributory negligence of person accompa- 
nying shipment of live stock, see post, 
331(3). 

Penalties for violation of regulations, see 
ante, ®=>10, 20. 

Regulation of conduct of business, see ante, 

Regulation of Interstate transportation, see 
ante, ^23-38. 

Who are common carriers, see ante, ^»4. 

What law soTema. 

App. 1011. Under Code Iowa, § 2074, 
providing that no contract shall exempt any 
currier from the liability existing had no 
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contract been made, a contract containing a 
stipulation executed in Iowa for transporta- 
tion of live stock from a point in Iowa to a 
point in Missouri, which requires notice of a 
claim for loss within a specified time, is gov- 
erned by the law of Iowa. — McKinstry v. Chi- 
cago. R. I. & P. Ry. Co., 134 S.W. 1061, 153 
Mo. App. 546. 

App. 1915. The validity of stipulations 
in contract for an interstate shipment are 
not to be determined by the law of any state. 
—Hunt V. St. T^uis, I. M. & S. Ry. Co., 173 

S. W. 61, 187 Mo. App. 639. 

App. 1919. A case involving a live stock 
shipping contract executed and fully per- 
formed wholly in a particular state is gov- 
erned and controlled by the laws and deci- 
sions of such state. — Strother v. Atchison, 

T. & S. F. Ry. Co., 212 S.W. 494. 

App. 1924. Rights and liabilities of par- 
ties growing out of interstate shipment de- 
pend on acts of Congress, contract between 
parties and common-law principles accepted 
and applied by federal courts. — Morrow v. 
Wabash Ry. Co., 265 S.W. 851, 219 Mo. App. 
62. 

^=>204. Statutory regulation. 

Sup. 1892. Rev. St. 1880, §§ 2598-2600, 
which require railroad companies to furnish 
double-decked cars for carrying sheep when 
requested, and provide a penalty for refusal 
to do bo, are constitutional, being a proper 
regulation of common carriers. — Emerson v. 
St. Louis & H. Ry. Co, 19 S.W, 1113, 111 Mo. 
161. 

Sup. 1908. Tlie state may require car- 
riers to furnish cars of a certain kind to al- 
leviate the sufferings of live stock in transit. 
— (leorge v. Chicago, R. I. & P. Ry. Co., 113 
S.W. 1099, 214 Mo. 551, 127 Am. St. Rep. 690. 

App. 1916. The rights and liabilities of 
parties to an Intrastate shipment of hogs by 
rail are covered by the Public Service Com- 
mission Act. — Hull V. Chicago Great Western 
R. Co., 185 S.W. 1155, 193 Mo. App. 425. 

^=>205. Nature of oarrier’a duties and 
liabilities in general. 

App. 1876. A carrier in transporting live 
stock takes upon itself all the liabilities of 
common carriers. — Lupe v. Atlantic & P. R, 
Co., 3 Mo. App. 77. 

App. 1903. Delivery of live stock to a 
carrier is complete, so that its liability as 
such attaches, where the shipper applies to 
the carrier’s freight agent for transportation, 


and, at his direction, places the animals in 
the usual place for receiving them for ship- 
ment; the agent being then notified thereof, 
and taking directions for their shipment. — 
I^ickland v. Chicago & A. Ry. Co., 74 S.W. 
605, 101 Mo. App. 420. 

App. 1904. The liability of a railway 
company in the transportation of animals is 
the same as that of a common carrier re- 
specting other property, except as to injuries 
resulting from the natural propensities of the 
animal. — Keyes-Marshall Bros. Livery Co. v. 
St. Louis & H. Ry. Co., 80 S.W. 53, 105 Mo. 
App. 556. 

App. 1906. The common-law liabilities 
imposed on common carriers are applicable to 
Interstate shipments of live stock. — Ficklin 
V. Wabash R. Co., 93 S.W. 847, 117 Mo. App. 
221 . 

App. Carriers of live stock, as of other 
freight, are liable absolutely for loss of, or 
injury to, stock intrusted to them for trans- 
portation, unless occasioned by act of God, 
the public enemy, negligence of the shii>i)er, 
or the natural propensities of the animals. — 
(1909) Libby v. St. Louis, I. M. & S. Ry. Co., 
117 S.W. 659, 137 Mo. App. 276; (1915) Botts 
V. St. Louis & H. Ry. Co., 177 S.W. 746, 491 
Mo. App. 676; Humphreys v. St. Louis & II. 
Ry. Co., 178 S.W. 233, 191 Mo. App. 710; 
(1917) Baker v. Bush, 194 S.W. 1061. 

App. 1910. When live stock is placed in 
the carrier’s pens prepared for shipment, the 
relation of shipper and carrier begins at the 
time the carrier’s agent receives notice that 
the stock is in the pens. — Holland v. Chicago, 

R. I. & P. Ry. Co., 123 S.W. 987, 139 Mo. App. 
702. 

App. 1911. That live stock was partly 
loaded and the remainder placed in the car- 
rier’s pens shows delivery to it. — Moss v. 
Missouri, K. & T. Ry. Co., 134 S.W. 1070, 153 
Mo. App. 602. 

App. 1912. A carrier handling a ship- 
ment of live stock in the usual and ordinary 
course of business complies with the law. — 
Otrlch V. St. Louis, I. M. & S. Ry. Co., 144 

S. W. 1199, 164 Mo. App. 444, adopting opinion 
(1911) 134 S.W. 665, 154 Mo. App. 420. 

App. 1913. An act of God does not ex- 
cuse nonperformance by a carrier contract- 
ing absolutely to transport live stock. — Vivlon 
v. Chicago & A. Ry. Co., 157 S.W. 971, 172 
Mo. App. 352. 

App. 1915. When live stock is delivered 
to a carrier for transportation, its liability 
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commences when the stock is delivered to it 
at its stoc'k pens or warehouses for shipment. 
— Hairdosty v. Atchison, T. & S. F. Ity. Co., 
179 «.W. 725. 

App. 1910. At common law negligence 
is not necessary to render a carrier liable 
for injury to live stock during shipment, as 
the carrier is an insurer. — Boyd v. St. Louis 
Express Co., 211 S.W. 702. 

App. 1920. The carrier being an insurer 
is liable for death of a hog in transit unless 
it died from its own inherent weakness or 
vice. — Burgher v. Wabash Ry. Co., 217 S.W. 
854. 

App. 1022. A common carrier is liable 
for failure to safely and properly deliver live 
stock, regardless of negligence, its duty being 
the same with res]>ect to live stock as to in- 
animate freight, with the exception that a.s 
to live sto(*k it is not liable if failure to in’oje 
erly or .saftdy deliver was due to act of God, 
public enemy, iiih(‘rent vice or nature of the 
animal, its vicious propensities, or to the fault 
of the shipper.— Sullivan v. American liy. Ex- 
press Co., 245 S.W. 375, 211 Mo. App. 123. 

A live stock carrier is not liable if its 
failure to properly and safely deliver in good 
condition was due to the act of God. the pub- 
lic eiu'iuy. the inherent vice or nature of the 
animal, or its vicious ijropcnsities, or the 
fault of the shipper. — Id. 

App. 11)22. An interstate carrier of live 
stock is liable, not only for losses occasioned 
by its negligence, but also as an insurer. — 
Johnson v. American Ry. Express Co., 245 
S.W. 1071. 

App. 1028. Carrier was charged with 
duty of delivering car of animals in good con- 
dition or to explain failure to do so.- -Morrow 
V. Wabash Ry. Co., 0 S.W.(2d) 028. 

^=»206. Duty to receive for transporta- 
tion. 

Sup. 1870. A railroad company which 
had receiv(Kl plaint ilT’s hogs into its pens for 
transportation could not avoid liability for 
injury received by such hogs from the cold 
weather which prevailed at that time, on the 
ground that owing to the demands of the gov- 
ernment on its rolling stock in tran.sijorting 
its war materials the company was unable 
to perform its contract of shipment. — Pruitt 
V. Haniiihal & St. J. R. Co., C2 Mo. 527. 

If from insufllcJcncy of rolling stock, ow- 
ing to the demands uf the government in time 
of war, a railroad company is likely to be 


unable to transport live stock offered to It 
for transportation, it should unreservedly re- 
fuse to receive the stock, and if its agent 
merely advises the shipper to retain the stock 
for a while, and thereafter holds out the hope 
that rolling stock will soon he available, the 
company is liable for injuries to the stock 
from the weather which It could have avoided 
by a timely refu.sal. — Id. 

A railroad company Is chargeable with 
notice of an unprecedented increase of live 
stock in a i)articular year, and having siieli 
notice it is hound to provide rolling stock 
.suflici(‘n1 to enable it to expeditiously handle 
tile business which its agents have accepted. 
—Id. 

Sup. 1923. Where it was .shown that 
three or four days was the time u.sually al- 
lowed for placing of cars for live stock ship- 
ments, an order for cars on November 12 for 
use on November 18 was made within a rea- 
sonable tiim‘. — Howell v. riine.s, 249 IS.W. 924, 
298 Mo. 282. 

App. 1885. A railroad company is bound 
to anticipati‘ that its stock pens will be in a 
muddy condition in the month of December, 
and for injury to cattle caused by delay in 
moving them from the pen for transportation 
it will he held liable. — Armstrong v. Missouri 
Puc. Ry. Co., 17 Mo. App. 403. 

App. 1887. Where cattle have been put 
in pwis ill obcdiciicv to the contract of ship- 
ment and the direi’tions of the (nirrier prepar- 
atory to their traii.sportation, the delivery for 
sliiimient is complete*, and the cander’s re- 
sponsibility begins. — Mason v. Mis.souri Pac. 
Ry. CV, 25 INIo. App. 473. 

Wliere a carrier provides stock iiens as a 
means of receiving at its .stations live stock 
for shipmciil, it is liable lor the dcft*ctive con- 
dition of such ix*iis wbi( li results in damage to 
the sliii)per, who has placed his cattle there- 
in in obedience to the contract for shipment 
and the directions of the carrii'r. — Id. 

App. 1889. Plaintiff, who desirtnl to ship 
a horse over defendant's railroad, applied to 
the agent at the point of shipment, and was 
told that the agent would have a car ready 
the next day at the stock pens and chute, 
wiiere the horse could he loade<l and shipped, 
liaintiff brought the liorse, and together with 
his own men passed the luirse through a 
chute, when the siime gave way and the horse 
was injur(*d. Jfcid, that defendant was bound 
to provide a reasonably safe chute, and was 
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liable for its negligence. — McCullough v. Wa- 
bash Western Ry. Co., 34 Mo. App. 23. 

App. 1894. Where a railroad company 
constructs sU)ckyards for the receiving of 
stock preparatory to shipment, its liability as 
a carrier attaches at the time of delivery of 
the cattle in the stockyanls, and hence it is 
bound to kt»ep such stocky jirds in a rt'ason- 
ably safe and secure condition, and is liable 
for the damages caused by its failure to do so. 
— Cooke V. Kansas City, Ft S. & M. R. Co., 
57 Mo. App. 471. 

App. 1S05. Where the petition in an ac- 
tion for damages for failure to ship cattle al- 
leged a verbal contract on the part of defend- 
ant to furnish cars and receive and ship cer- 
tain cattle on a certain day, an answer setting 
up that by reason of the falling of a dtn^p 
snow and a severe, extreme, iinfort^se^'ii storm 
arising it was im]>ossi!)le to furnish the cars 
and receive and ship the cattle on such days, 
was pn)iK‘rly struck out, it not being a valid 
defense ; the contract being without qualifica- 
tion or limitation. — Miller v. Chicago & A. Ry. 
Co., (52 Mo. App. 252. 

App. 1895. Ifialntiffs, desiring to ship 
stock over defendant’s railroad, reipiestcHl a 
ceitain numl)er of stock cars, to be delivered 
at two small stations the next day, and on the 
next morning after def(4idant*s trains had 
left the supply stations for such c^Jirs plain- 
tifls re<iuested additional cars to be left at 
one of the stations. Tliis defendant attempt- 
ed to do, but failed on account of lack of such 
cfirs at hand, leaving an additional car at one 
station and one less than the re<iuired number 
at the other. Plaintiff’s agent was informed 
of this, and rather than leave a car load until 
the next day loaded a number of the cattle in- 
to a box car unsuited to such puriiose, as a 
result of which they were injured. HeJd, 
that plaintiffs were not entitled to recover 
for such injury, defendant being entitled to 
a reasonable time to furnish a suitable car, 
and the use of the unsuitable car being the 
act of plaintiffs. — Huston v. Wabash R. Co., 
as Mo. App. 671. 

App. 1890. A carrier of live stock, 
maintaining stock pens at its stations and 
advising its i>atrons to use them preparatory 
to loading, is responsible for damages result- 
ing from the insecurity of the pens. — Tracy 
V. Chicago & A. R. Co., 80 Mo. App. 389. 

App. 1906. Where, at the time plaintiff 
offered an animal to a carrier for transporta- 
tion, conditions were such, owing to the de- 
lay of a train, that the animal, if shipped. 


would be detained a whole day at a certain 
point, of which plaintiff was informed, con- 
ceding that the cause of the delay which tiie 
shix)ment would have encountered was un- 
avoidable, the carrier was liable for refusing 
to transixirt the animal unless it should be ac- 
comi»ani(*d by a caretaker, or the shipixjr 
should sign a release for all damagcns and lia- 
bilities. Tender the circumstjinces it was the 
duty of the c*arrier to re<:*elve the shipment, 
and to exercise reasonable c*are to supply the 
animal’s wants in case it retiuired food and 
water during detention. — Knight v. Quincj’, 
O. & K. C. R. Co., 96 8.W. 716, 120 Mo. App. 
311. 

App. 1910. The common-law duty of a 
carrier comix'lled it to furnish cars for the 
transiwrtntion of live stock on reasonable de- 
mand of the shipix^r. — Baker v. St. Louis & 
S. F. R. Co., 129 S.W. 436, 145 Mo. App. 189. 

A shli>per may sue a carrier for failure 
to furnish cars, as for a breach of common- 
law duty without any contract to furnish 
them. — Id. 

App. 1914. Where a carrier failed to 
furnish cars for a shipment of cattle, al- 
though its agent had stattnl the cars would be 
ready, an action for Injuries to the cattle by 
the delay is baswl, not upon any verbal con- 
tract, but ui)on tlu* carrier’s common-law du- 
ty. — Rittman v. Missouri Pac. Ry. Co., 171 S. 
W. 8, 184 Mo. App. 424. 

That defendant’s servants abandoned a 
train in Central Missouri l)ecause of the cold, 
and for that reason cars for the transporta- 
tion of plaintiff’s fat cattle were not fur- 
nished, shows negligence. — Id. 

App. 1924. Plaintiff’s act in purchasing 
cattle, ordering cars, and telling carrier’s 
agent that he was ready to ship, and asking 
that he be notified on arrival of cars, stating 
that he would load and be ready to ship in 
two or three hours thereafter, constituted a 
constructive delivery of cattle for shipment, 
notwithstanding placing of cattle on pasture, 
since it was a temporary arrangement to end 
on arrival of cars for shipment. — Fewel v. 
St. Louis & S. F. Ry. Co., 267 S.W. 960. 

Shopmen’s strike did not excuse carrier’s 
failure to furnish cars for shipment of stock 
within a reasonable time, where, when order 
of plaintiff was filed, agent said he probably 
could get cars soon, and it was not claimed 
that a strike was in progress when order for 
cars was placed, and there was no evidence 
that plaintiff was advised that carrier was 
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without proper labor to keep Its equipment 
In proper repair for service. — Id. 

App. lf>25. No cause of action can arise 
for railroad’s breach of contract to furnish 
cars for shipment in interstate commerce. — 
Williams v. St. TiOuis-San Francisco Ry. Co., 
274 S.W. 935, 217 Mo. App. «G2. 

App. 1920. Railroad cannot be liable for 
failure to notify shipper that ^‘ars were 
available, since it would be special service 
and unlawful. — Tuttle v. Quincy, O. & K. C. 
R. Co., 13 S.W.(2d) 1111. 

^=»207. Special contract for transporta- 
tion. 

Evidence, see post, ^228. 

^:»207 (1). In areneral. 

Sup. 1873. A station agent is presume<l 
to i)ossess authority to make contracts for the 
sbijunent of live st(K*k, and any limitations 
on his authority in that resiMHd must be 
brought to the notice of the shijiper. — Pruitt 
V. Hannibal & St. J. R. Co., 32 Mo. 527. 

Sup. ISSl. A verbal contract to furnish 
cars for (he shipment of stock, being within 
the 8(*oiK‘ of the apparent authority of a rail- 
road ticket agent, is binding on the railroad 
company unh*ss the other i>arty had actual 
knowledge that the cojitract was outside the 
scope of the agimt’s authority. — Harrison v. 
Missouri Pac. Ry. Co., 74 Mo. 3(54, 41 Am. Rep. 
318. 

App. 1885. The existence^ of a mob pre- 
venting a railroad from carrying out a spec-ial 
contract of shipment of cattle containing no 
condition against mobs does not relieve it 
from the burden of its contract. — White v. 
Missouri l*ac. Ry. Co., 19 Mo. App. 400. 

A contract of shipment providing that the 
railroad would transport the cattle “to the 
National StcK'kyards station at the rate of 
5^35 per car, wdth privilege of Chiciigo at $45 
per car,” etc., gave the shipper the right to 
ship to St. Louis with the privilege of deter- 
mining within a reasonable time whether he 
would ship on to Chicago. — Id. 

Where a contract of shipment of ciittle 
gave the shipi)er the privilege of reshipping 
to a different destination than the point 
named as the original destination, but s^ieci- 
fied no time for the exercise of the privilege, 
the law would imply a reasonable time. — Id. 

The fact that a shipper of cattle knew 
that a railroad had no line extending from St. 
Louis to Chicago was no reason for the rail- 


road and shipper not contracting for a trans- 
Ix)rtation through to Chicago. — Id. 

App. 1886. A station agent, empowered 
to receive and forward freight, has apparent 
authority to agree to have a certain number 
of cars ready at a certain time to receive a 
shipment of cattle. — (ielvin v. Kansas City, 
St. J. & C. B. Ry. Co., 21 Mo. App. 273. 

App. 1895. Where a railroad company 
entered into an express contract to furnisli 
cars and receive and ship cattle on a certain 
day, instructions based on the theory that an 
act of Ood would excuse performance were 
properly refused. — Miller v. Chicago & A. Ry. 
Co., 02 Mo. App. 252. 

App. liH)2. A case was tried on the the^ 
ory that a railroad company had agreed with 
a shipper to have cars ready at a certain hour 
to rw-eive his cattle to be shippe<l so as to 
reach a certain day’s market. The cars were 
not ready at the hour specified, but were at 
a later hour, which would still have brought 
them to the market in time, //c/d, that the 
f4ement of time was essential only as to the 
time of arrival, and therefore the shjpi)er 
could not refuse to ship at the later hour, and 
riH'over from the carrier for a breach of the 
<‘ontract. — (^urrell v. Ilannilial & St. J. R. Co., 
71 S.W. 113, 97 Mo. App. 93. 

App. 1900. By a written contract be- 
tween a shipper and carrier, the carrier 
agreed to forward cattle from a certain place, 
but at the head of the paiier preceding the 
agreement, it appearetl that the shipper of- 
ferwl the cattle for shipment to a certain 
place, 'and the back of the contract was in- 
dorsc^d showing the point of shipment and 
de.stination. IfvJd, that the contract called 
for the destination ai>ecifi«l in the head and 
in the indorsement. — Lee v. Wabash R. Co., 
94 S.W. 991, 118 Mo. App. 476. 

App. 1908. A clause in a bill of lading 
rwiting that agents of the carrier were “not 
authorized to agree to forward live stock to 
be delivered at a specified time, nor for any 
particular market,” is not a limitation of the 
power of a station agent to agree to furnish 
(*ars and receive freight for sbi])ment on a 
IKirticular date, but is merely notice to the 
shipi>er that the agent had no power to bind 
the carrier absolutely to deliver a car load of 
stock on a particular date. — Meriwether v. 
Quincy, O. & K. C. R. Co., 107 S.W. 434, 128 
Mo. App. 647. 

A bill of lading reciting that the agents 
of a carrier were not authorized to agree to 
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forward live 8tock to be deliverod at a siwci- 
fied time, nor for any particular market, tak- 
en in connection with the further clause that 
the carrier did not agriM? to so deliver live 
rtock, was meant to save the carrier from lia- 
bility for unavoidable d(‘lay, but did not ex- 
cuse the comianiy from carrying the freight in 
a i*easonal)le time, nor for delays avoidable by 
care and diligeince.— Id. 

App. 1010. A sbii!i)er of live stock is pre- 
cluded from contending that his shipment 
was not made under the bill of lading, in view 
of his signature thereto and the Carmack 
Amendment r«iuiring a written contract of 
shipment. — Johnson v. Missouri Pac. Uy. Co., 
1S7 S.W. 282. 

App. 1920. Under 45 USCA § 71, pro- 
viding that on written request of the own- 
er of live stock shipiKHl in interstate com- 
merce the time of its confinement on cars may 
be extended frrmi 2S to 00 hours, where a 
shipper, to escai>e contagion at a point en 
route, desired more time for transit without 
unloading than 28 hours, by giving his writ- 
ten rtHiuest for extension of time to 00 hours, 
he be('ame entitled to su(*h an extension as 
would cause unloading not earlier than s^ome 
time between 28 and 00 hours. — Bradford v. 
McAdoo, 219 S.W. 92, 202 Mo. App. 412. 

App. 1921. If there was a custom that 
the expression “00-hour release attached” 
meant that the caiTier of live stock agretMi 
not to unload the shipment within a certain 
time, then the contract betwetm the shii)i)er 
and the carrier, executed in view of the cus- 
tom, const itut(Hl an agreement on the car- 
ric'r’s part to such effe<*t as mu(*h as if it had 
been explicitly written into the contract. — 
Bradford v. Hines, 227 S.W. 889, 200 Mo. App. 
582. 

A carrier of live stock which attache^l to 
the shipping contract a so-called 00-hour re- 
lease to extend its limit for confining tlie 
stock under 28-11 our Law, § 1 (45 USCA § 71), 
to 06 hours did not obligate itself not to un- 
load the shipment until after the lapse of 28 
hours. — Id. 

App. 1921. All live stock contracts must 
be construed liberally In favor of the shipper 
against the carrier. — ^Thee v. Wabash By. Co., 
203 S.W. 959, 208 Mo. App. 200. 

App. 1922. A shipper did not waive 
right to damages for delay in furnishing a 
stock car after notice by a provision of a sub- 
sequent contract providing that all prior con- 
tracts, and understandings, os to the receipt 


or translwrtntion of stock or the furnishing 
of cars therefor are waived by the shipper 
and merged in the agrtH*ment ; the right to 
damages for the delay being based on the 
carrier's violation of its common-law duty, 
and not on breach of contract. — Howell v. 
Hines, 230 S.W. 88G. 

A stock shipping contract prepared by a 
carrier will not be enlarged beyond its strict 
terms. — Id. 

^::s»207 (2). Validity of contract. 

Sup. 1900. Where stock w'aa shipped at 
less than the legal rate, under a contract ex- 
empting the carrier from ctwtain statutory li- 
abilities, but the carrier refusetl to ship the 
stock without such contract, unless a charge 
larger tlian the legal rate was paid, the act 
of the company was not illegal, and the shii>- 
IK'r was iKnind by the contract. — Paddock v. 
Missouri Pac. By. Co., 56 S.W. 453, 155 Mo. 
524. 

App. 1908. A station agent appearing to 
l>e clothiMi with the usual iwwers of such 
ag(‘nt may make a valid contract with a ship- 
per to furnish stock cars at a stated time, 
in tlie absence of knowledge of the shipper 
of any limitations on the agent’s authority, 
and in view of the fact that the course of 
dealing betwwm the same i>artles recognized 
such contracts as valid. — Meriwether v. 
tiuincy, O. & K. C. B. Co., 107 S.W. 434, 128 
Mo. App. 647. 

App. 1916. Under Interstate Commerce 
Act, 8 1, as ainondcil by 34 Stat. 584, pro- 
viding that sliipiMT may accompany live stock 
if it is accepted for shipment fact that a 
carrier’s conductor told plaintiff’s agent, who 
was accoini>anying a shipment, that he could 
not do so unless he signed a contract did not 
furnish consideration for the contract. — 
Bowles V. Quincy, O. & K. C. B. Co., 187 S.W. 
131. 

App. 1920. In an action against a rail- 
road company for breach of contract, tlie 
pleaded oral contract for shipment of live 
stock was illegal under the Carmack Amend- 
ment to the Interstate Commerce Act (49 
USCA § 20), requiring written receipt or bill 
of lading. — Thee V. Wabash By. Co., 217 S.W. 
506. 

App. 1020. Whore the sliipi>or of live 
stock in interstate (‘ommerce, under 45 USCA 
§ 71, requested extension of time of confine- 
ment from 28 to 36 hours, and the carriiT 
agreed, a lawful contract resulted which gave 
rise to a cause of action in the shipix^r if vio- 
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la ted by the carrier. — Bradford v. McAdoo, 
211) S.W. 92, 202 Mo. App. 412. 

App. 1920. No verbal ai?reenient for cat- 
tle cars for shipment in interstate commerce 
can be relied on under the Cannack Amend- 
ment (49 TJSCA § 20), which requires a written 
contract, nor can a preliminary oral agree- 
ment for a future lnt(‘rstate shipment.— Un- 
derwood V. Hines, 222 S.W. 1037. 

App. 1921. Under the federal law a con- 
tract covertiig an interstate shipment of live 
stock must be in writing. — Bradford v. Hines, 
227 S.W. 889, 200 iMo. App. 582. 

<^207 (3). Modification or merffcr. 

App. 1870. In an action against a car- 
rier by a shipper of cattle for ntirligence 
whereby they were injured, plaintiff was not 
ri^iuired to sue on his written contract with 
the ciirrler, such written contract being* a 
mere iiKMllflcaition in some resj^eets of the 
obligations of the defendant imposed on it by 
law. — Taii>e v. Atlantic & P. U. Co., 3 Mo. App. 
77. 

App. 1903. A shipper contracted with a 
carrier orally for a car for his cattle on a 
certain day. The parties tlien redueed the 
eontraet to wriling, in which it was provided 
that the shii«nent was not to he transported 
within any specifunl time, nor delivered at 
any i>artieiilar hour, nor in season for any 
jwirtieulur market, and also that the shipi>er 
releas(Hl any cause of action for damages 
which might accrue to him by any previous 
contract. Held, that the written contract 
superseded the oral one. — Helm v. Missouri 
Par. B. (^o., 72 S.W. 148, 98 M<h App. 419. 

App. 1908. Where a verbal agreement is 
made between a sliipper and a carrier to fur- 
nish stock cars at a certain time and to deliv- 
er the stock immediately, and a bill of lading 
is executed while Uie oral contract is un- 
breaehed and still executory, reciting that the 
carrier does not agree to deliver the stock at 
destination at any specltiwl time, the verbal 
ngri^i^ment is merged in the bill of lading. — 
Meriwether v. Quincy, O. & K. C. U. Co., 107 
8.W. 434, 128 Mo. App. 047. 

App. 1912. A carrier was liuhlo at com- 
mon law for its failure to promptly deliver 
mules to a destination orally agreed ui)on, 
though the parties, as a mere matter of fonn 
without iiil eliding it to have any effect, cn- 
teriHl into a written contract, naming another 
and fictitious destination. — Deieiiing v. Wa- 
bash R. Co., 146 S.W. 814, 163 Mo. App. 292. 


Duties in vespeot to trausportfi^ 
tion. 

App. 1915. Carrier of live stock must ex- 
ercise ordinary care to maintain Its stock 
pens in reasonably safe condition. — Hum- 
phreys V. St. Louis & 11. Ry. Co., 378 S.W. 
233. See Carriers. <^21 5(2) in this Digest. 

App. 1916. Railroad companies arc lia- 
ble for damages caused by failure to furnish 
a reasonably fit and suitable place in which 
to put stock received for shipment. — MeSpad- 
den V. Lusk, 186 S.W. 731. 

^=:»209. — Mode or means of transpor- 
tation. 

App. 1911. A carrier was liable for in- 
juries to a mule, caused by her getting her 
leg through a hole left by the breaking of a 
defective slat in the car in which she was 
transported. — Green v. Chicago, M. & St. P. 
Ry. Co.. 137 S.W. 611, 156 Mo. App. 259. 

App. 1912. A shipper who loaded a car 
Instead of w'aiting for a better car next day, 
as promised by carrier, held not entitled to 
hold carrier liable for defects in the car. — 
Otrlch V. St. Ix)uis, I. M. & S. Ry. Co., 144 S. 
W. 1199, 164 Mo. App. 444, adopting opinion 
(1911) 134 S.W. 665, 154 Mo. App. 420. 

App. 1918. Where carrier of live stock 
undertook to erect a partition in a car so as 
to separate the animals, it must, regardless 
of the primary duty of erecting the partition, 
construct a reasonably safe one. — Crow v. 
Bush, 200 S.W. 762. 

App. 1923. Live stock carrier was not 
required to keep door of car in such condition 
that the animals could not break through it 
regardle.ss of their vicious qualities. — Moran 
V. Chicago, B. & Q. R. Co., 255 S.W. 331. 

App. 1925. Shipi)er’s knowledge of shoi)- 
men’s strike would he no notice as to car- 
rier’s inability to furnish cars, in absence of 
notice. — Warner v. St. Loiiis-San Francisco 
Ry. Co., 274 S.W. 90, 218 Mo. App. 314. 

^==>210. — Loading and unloading. 

Limitation of liability, see post, ^218(8). 

Sup. 1881. A provision in a contract for 
the shipment of cattle that the shipper should 
t)e entitled to free passage for two men to 
take care of the cattle, which should be taken 
care of, loade<l, and unlondwl at the shlppt'r’s 
risk, does not entitle the sbipi)er to determine 
when the cattle shall be loadcnl or unloaded, 
but merely oliligatcs him to perform the labor 
at such time or times as may be selected by 
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the railroad company. — McAlister v. Chicago, 
B. 1. & P. R. Co., 74 Mo. 351. 

App. 1806. In an action for injury to 
hogs shipped over defendant’s railroad where 
the weight of the load was several thousand 
pounds less than was allowable for such sized 
car, a finding that the car was not overloaded 
was authorized. — Paddock v. Missouri Pac. 
By. Co.. 60 Mo. App. 328. 

App. 1908. It is the duty of a carrier of 
live stock to furnish a safe place for their 
unloading. — Letts v. Wabash R. Co., Ill S.W. 
138, 131 Mo. App. 270. 

App. 1900. A carrier’s common-law^ duty 
includes the unloading of a horse transiwrted 
by it. — Creel v. Missouri Pac. Ry. Co., 119 S. 
W. 30, 137 Mo. App. 27. 

A carrier’s duty to safely unload, for de- 
livery to a ctuisignee, a horse trans[)orted by 
it, is not shifted by the consigiUM^’s servant, 
eent after the horse, particii>ating in the un- 
loading. — Id. 

The carrier’s common-law liability with 
respect to the shipment is that an insurer, so 
that its liability for injury in unloading does 
not depend on negligence. — Id. 

App. 1011. A carrier of live stock, re- 
quired by contract or by common law to ex- 
ercise proper care for the preser\’ation of 
live stock in transportation, need not permit 
tlie shlpi)er to unload the stock for two weeks, 
to improve the stoc'k and make it more suit- 
able for market; and the right of a shipiKT 
to such a privilege must be expressed in his 
contract of shipment. — Ranks v. Chicago, B. 
& Q. R. Co., 134 S.W. 1071, 153 Mo. App. 469. 

App. 1919. Where shipment contract re- 
quired shipper tx) unload the cattle, it will 
be assumed that it w^as carrier’s duty to place 
the car at the unloading chutes, and that it 
was then the duty of the stockyards company 
to unload them, acting as agent for shipper. 
— McMickle v. Wabash R. Co., 209 S.W. 611. 

— Food, water, and rest. 

Pleading in action for injuries, see post, ^ 
227(3). 

App. 1894. Where plaintiff shippcfl hors- 
es under a special bill of lading requiring him 
to feed, water, and unload them, and defend- 
ant refused plaintiff an opportunity to feed 
and water them at a place of delay where op- 
liortunity might have been allowed, and inju- 
ries resulted, the defendant is liable.— Duve- 


nick V. Missouri Pac. Ry. Co., 57 Mo. App. 
550. 

Whore a shipper of live stock agrees with 
the carrier, by special contract, to load, un- 
load, fowl, and w^atcr his stock, the carrier 
owH*s the shipper no duty in such regard, if it 
afford him an opportunity to so unload, feed, 
and water such stock. — Id. 

App. 1895. Plaintiff shipped horses over 
defendant's railroad under a bill of lading 
providing that the shippers were to feed and 
w’ater the stoi‘k at their own risk and expense. 
At the time of making* the contract there was 
an oral understanding between the parties 
that the plaintiff should be i^ermltted to fml 
and water the stock at Kansas City, which 
was the usual place for so doing. Plaintiff 
was prepared to feed and water the stock at 
Kansas City, but defendants failed to give 
plaintiff an opportunity so to do, but deliv- 
ered the stock to a connecting carrier, where- 
by tlie stock were not wintered or fed for near- 
ly twx> days and a half, considerably damag- 
ing the stock. IlcJd, that the provision in the 
bill of lading making it the duty of plaintiff 
to feed and water the stock did not relieve 
defendant from its duty to afford plaintiff an 
opportunity to do so. — Low’enstein v. Wabash 
R. Co., 63 Mo. App. 68. 

Evidence of the parol agreement that 
plaintiff should have an opportunity to feed 
and water the stock at Kansas City, and the 
custom of feeding and watering at such place, 
w^as properly admitted, the bill of lading be- 
ing silent as to where the stock should be fed 
and watered. — Id. 

App. 1907. Where 93 fat boi^f cattle 
were loaded in five cars, it sufficiently ap- 
IMjared that the cattle were not afforded space 
and opportunity to rest so as to relieve the 
carrier from the obligation of unloading at 
the end of 28 consecutive hours, as provided 
by Rev. St. U. S. §§ 4386, 4387, 4388.— Ecton 

V. Chicago, B. & Q. Ry. Co., 102 S.W. 575, 125 
Mo. App. 223. 

App. 1908. Where during a delay in the 
transportation of plaintiff’s horses at a junc- 
tion, the carrier’s agent accepted compensa- 
tion from plaintiff to pay for necessary food 
and water for them, the carrier was respon- 
sible for its failure to perform such service, 
whether the delay was negligent or unavoid- 
able, and notwithstanding the transportation 
contract provided that plaintiff assumed tlie 
risk and expense of feeding, watering, etc. — 
Gilbert v. Chicago, R. I. & P. Ry. Co., 112 S. 

W, 1002, 132 Mo. App. 697. 
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App. 1014. A carrier of live stock, such 
as hogs, is bound to use every precaution to 
k(M.^p them from becoming overheated, and for 
that purpose «hould not only throw water over 
them, but should give them water tx> drink. — 
Bilby V. Chimgo, B. & Q. R. Co., 171 S.W. 30, 

154 Mo. App. 644. 

A carrier which negligently failed to pro- 
vide for the watering of st<K*k in the i)en.s at 
its station !« liable, where hogs died because 
they could not be watered at the pens where 
they were delivered by the carrier. — Id. 

App. lillo. A shipiK^r of live stock is 
charged with knowledge of the law relating 
to the feeding and watering of such stock. — 
Cnx V. St. I^)ui8 & S. F. U. Co., 174 S.W. 127, 

155 M-o. App. Sin. 

App. BUS. Where it api)earcd that the 
five-hour rest recpiired under the federal 2S- 
Hour Ijinv had been allowwl, and that the law 
had not Ikh^ii violated, held that the defendant 
carrier's liability dei)endcd on the terms of 
the shlpimmt <*ontract and duties arising 
therefrom by operation of law. — Kent v. Chi- 
cago, B. & Q. R. Co., 176 S.W. 1105, 189 Mo. 
App. 424. 

App. 1021. The power grante<i the shii>- 
jMM- of live s((M*k under 2S-IIour Law, § 1 (45 
rS('A § 71), (o extend to 30 hours the time 
within which the carrier can confine the cat- 
tle, is not a privilege to ipso facto impose 
ail oliligation on the currier h) keep the stcK*k 
confined as long as 2S hours, Imt only a privi- 
lege to extend the time of confinement from 
28 to 36 hours. — Bradford v. Hines, 227 S.W. 
880, 206 ^lo. App. 582. 

It was the c*oinmon-law duty of a csirrier 
transporting live stock for long distances to 
fcH'd, water, and rest th(»m at suitable in- 
tervals to avoid injury. — Id. 

App. 1023. A failure by a carrier to 
comply with 45 T\S('A 71-74, rcHiuiring a 
carrier to unload, f(HMl, water, and rest stock 
in transit, is negligence ikt se, rendering the 
carrier liable for rc»sulting injuries to the 
stock. — Johnson v. Wabash Ry. Co., 251 S.W. 
719. 

Under 45 USCA §§ 71-74, requiring car- 
rier to unload, feed, \vater, and rest stock in 
trunsit, it is the duty of the carrier, not only 
to unload the animals within the stated pe- 
riod, but also to provide reasonably suitable 
conveniences for feeding, watering, and car- 
ing for the animals and a place reasonably 
suitable and sufllcient to allow the animals 
to obtain rest. — Id. 


^=»212. Duties in respect to* dellTerj. 

App. 1895. Where a petition in an action 
for failure to ship cattle on a certain day al- 
leged u verbal contract by defendant to fur- 
nish cars and rei'eive and ship the cattle on 
a certain day, an answer setting up that on 
the following day plaintiff delivered the cattle 
to it under a certain written contract of ship- 
ment in which it was agreed that a certain 
time should be a reasonable time in which to 
transport the cattle, and plaintiff agreed not 
to make any claim for damages if the ship- 
ment was made in such time, and further it 
was mutually agreed that notice of loss or 
damage should be given in five days, was 
proi>erly struck out, the contract being made 
after the alleged breach of the verbal con- 
tract, and there being no provision alleged 
that released defendant from its liability aris- 
ing from the breach of the verbal contract, or 
that plaintiff waived any right already ac- 
crued, or that the written contract merged 
the defendant’s liabUity for the breach of 
the verbal contract, or that a performance 
of the conditions of written contract excused 
a nonperformance of the verbal contract. — 
Miller V. Chicago & A. Ry. Co., 62 Mo. App. 
252. 

App. 1901. Where the evidence showed 
that the place of business of the consignee 
was the stockyards at Kansas City, and the 
carrier received pay for shipment to the con- 
signee at their place of business, the Kansas 
City stockyards, and not Knoche station, 
which was defendant’s Kansas City station, 
was the destination of the consignment under 
the contract of shipment. — Jones v. St. Louis 
& S. F. R. Co., 89 Mo. App. 653. 

App. 1908. Where cattle were shipped to 
the Union Stockyards in Chicago, a delivery 
at the unloading platforms in the yards con- 
stituted a full performance of the carrier’s 
contract as to delivery, and relieved it from 
responsibility for damages subsequently ac- 
cruing. — Ratliff V. Quincy, O. & K. C. R. Co., 
110 S.W. 606, 131 Mo. App. 118. 

App. 1910. Cattle shiiiiped were deliv- 
ered to the consignee when they were recidpt- 
ed for and taken charge of by its agent, so 
that the carrier would not thereafter be re- 
sponsible for them. — IMwards v. Lee, 126 S. 
W. 194, 147 Mo. App. 38. 

App. 1914. Where a shipment of hogs 
was unloaded and placed in the custody and 
under the control of the consignee, there was 
a delivery. — Bilby v. Chicago, B. & Q. R. Co., 
171 S.W. 39, 184 Mo. App. 644. 
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App. 1915. There was n eonversion of 
shipment of hors^»s by carriers where they 
changed tlio consignment from one to the or- 
der of “M. [the shipper], notify C.," to a 
straight consignment to C. — I’eople’s State 
Savings Bank v. Missouri, K. & T. By. Co., 
178 S.W. 292, 192 Mo. App. 614. 

A shipper, having taken possession of the 
horses shipped with such knowleilge and in- 
tention that a waiver of the carriers’ conver- 
sion by change of the consignment results, 
cannot recall the waiver. — Id. 

App. 1917. Carrier held justified in di- 
verting shipment as ordered l)y consignor and 
in ignoring a sulwc^tiuent notice from the con- 
signees, where it had no notice that the con- 
signees were the consignor's agents and not 
liable for delay thereby caused. — Wichita 
Poultry Co. v. Southern Pac. Ry. Co., 198 S. 
W. 82, 197 Mo. Api>. 578. 

App. 1921. Wliere a carrier had knowl- 
edge that the sliipj)er was the owner of breed- 
ing ewes consigiHHl to an agent at the inde- 
pendent stockyards at St. Ix)uis, tlie fact that 
the carrier wrongfully delivere<l them to the 
Siinie agent at other yards, \vhere they w€*re 
sold for immediate slaugliter. will not exoner- 
ate the carrier, whicdi w’as advised if stmt to 
the yards where delivered tht^y would l>e sold 
for slaughter, for the consignee is to l)e re- 
garded as an agent of the owner to receive 
only at the proptu* destination. — McNeill v, 
Wabash Hy. Co., 281 S.W. (^9, 207 Mo. App. 
161. 

App. 1922. A carrier, having roceiv(*d 
live stock for shipment, and ht^cMi advistnl of 
consignee’s name, is then under duty of tniiis- 
porting and delivt‘ring it to the designated 
consignee. — Montgomery v. Davis, 240 S.W. 
282, 20t) Mo. A'pp. 69S. 

When* shii)per’s caretaker did not lenrn 
of the wrongful delivery of the cattle until 
after they had been sold, and some of them 
delivered, held, there was no waiver of the 
shipper’s rights relative thereto, and that 
tlKU'e was nothing in the contract (^f the cure- 
taker even if he had Ix^m clothed with airth-jr- 
Ity therefor that could be construed as a waiv- 
er of the carrier's liability, since a waiver is 
an intentional abandonment of a known right, 
and that there c^in be no waiver unless in- 
tended by one party, and «o understood by an- 
other. — Id. 

Whore a carrier delivered cattle to the 
wrong consignc'o, and th(\v are sold, and the 
shlpi)er receives anything in payment there- 


for, the amount so received is to he held in 
mitigation of damages against the carrier, 
and shipper's ac'ceptlng it does not ratify or 
waive wrong delivery. — Id. 

App. 1926. “Actual delivery” by carrier 
of live stock shipped to commission compa- 
ny is necessary to comi>lete contract of car- 
riage. — t"arr v. St, Louis-San Francisco Ry. 
Co., 284 S.W. 184. 

^=:»213. Delay in transportation or de« 
livery. 

Damages, see post, ^229(1). 

Defense’s in action for delay, see post, ®»223. 
Kvidenc^e, see i)ost, <S=»22.S(r)). 
liKstructious, see iwst, ^=>230. 

Liability of connecting carriers, see pcjst, 

219. 

Questions for jury, see post, ®=»230. 

Sup. 1867. In an action for delay in 
transporting plaintiff’is st'OC'k, it wjus chi lined 
that, after the stock was registered for shii>- 
ment, stock of others arriving at a neighbor- 
ing sUition W’as forwarded before that of 
plaintiff. I/eld, that the carrier was not lia- 
l)le, since the rule that it is the duty of a <*ar- 
rier to haul stock in the order of its t(Mid(T 
for shipment only nppli(\s to the station at 
wbi<*h the stock is offercH^l. — Balhmtine v. 
North Missouri R. Co., 40 Mo. 491, 93 Am. 
Dec. 315. 

Sup. 1872. In an action against a rail- 
road company for damages resulting from de- 
lay in forwarding stock, the fact that such 
delay was causi^^l by the lack, on the part of 
the company, of proiHu- appliances for trans- 
portation, is no defense. — Tucker v. l*a< ific 
R. Co., 50 Mo. 3S5. 

App. ISSO. Defendant owns and ojut- 
ates a railroad from Last St. T^rtoiis to Imlian- 
aiM>lis, coiiiUH*! lug there with the Panhandle 
road, which connects at Pittsburg with the 
Pennsyl Mania Central. On July 20, 1877, 
plaintiff delivennl to defendant certain cattle 
to be transjMirted to Philadelidila, at wiiich 
time there w^as no obstruction of defendant’s 
line. Pi’om July 2lKt to August 1st strikers 
aiul rioters held jiosse^sion lof all roads by 
wiiich Philadelphia (*ould he reached. Ih^ 
feiidaiit promptly tmn^iKirted the cattle to 
the lermiiius of its line in Indianaiiolis, and 
turned them over to the Panhandle road at its 
st<M‘kyardH with all convenient disjiateh, 
where tbey were kri)t until the roads w'ere 
01)011 for trafiic, wiieii they were at once semt 
forward. Held, that defendant W'as not guilty 
of any breach of its duty to plaintiff in ac- 
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cepting the goodR for transportation on July 
20th, and instructions putting the case to the 
jury on the theory that defendant proceeiled 
with the goods in the face of impending dan- 
ger were not warranted by the evidence in the 
case. — McCarthy v. Terre Haute & I. R. Oo., 
9 Mo. App. 150. 

App. 1886. Whore a railroad company 
did not Inform a shlpi>er at tlie time stock was 
dellvertHl for shipment that a bridge was out 
on its line so that the stock would have to he 
sent to its destination by another route, the 
fact that the bridge was out was no excuse 
for the delay. — Guinn v. Wabash, St. L. & P. 
Ry. Co., 20 Mo. App. 453. 

App. 1893. Where in an action against a 
carrier for delay in carrying cattle it appeared 
that they should liave arrived al>out 24 hours 
after thc4r slhlpniont, but that they were in 
transit 42 hours, and were side trackinl 
for about 6 hours, there was sufficient evi- 
den(*e of delay. — Dougla.ss v. Hannibal & 8t. 
J. R. Co., .53 Mo. App. 473. 

App. ISIKS. Defendant railroad comi>any 
contra<*ted to ship plaintifTs st(K*k to market 
by a sqKH-ial st(K*k train, the <*ontriR*t pmvid- 
ing that the jwrties agrml that whedule time 
and 12 hours additional should be consid- 
ered a rt^asonable time for the transportation 
of the stock. H< Id that, notwithstanding this 
contract, the railroad company was liable to 
tran.siM>rt the cattle with all reasonable dis- 
patch, and that, though any failure short of 
jiegllgence of the defendant would he covered 
hy the pnwision as to what should constitute 
a n»asf)ual)le time, the railroad coinjiany was 
liable for a negligent delay. — I^eonard v. Chi- 
cago & A. Ry. (k)., 54 Mo. App. 293. 

App. 1895. A -contract for the shipment 
of cattl(» pi^ovided that from the time the 
train actually starts the schetlule time of 
freight trains with 12 hours addtnl thereto, 
and n(»t including time lost for stops for feed, 
water, rest or pro^K'-r care of the animals, is 
a reasonable time for the transi>ortation of 
the stock, and if the stock shall he transport- 
ed within that tiim^ the shiii)i)er agrees not to 
claim any damages for delay in transit Held, 
that such contract is not one for transporta- 
tion at a fixed time or within a fixed time, 
but that If the stock should be transported 
within the time specified no damages could 
be claimed, to which the law adds the fur- 
ther stiimlation, viz., provided such delay 
does not arise from the carrier’s negligence. 
— Rlanchard v. Chicago & A. Ry. Go., 60 Mo. 
App. 267. 


App. 1900. When a common carrier un- 
dertakes to transport live stock, it is required 
to use diligence to transport them within a 
reasoimble time. — Glasscoc'k v. Chicago, R, I. 
& P. Ry. Co., 86 Mo. App. 114. 

App. 1903. The refusal of a shipper of 
live stock to comply with the provisions of 
the contract of shipment requiring that some 
one awompany the stock to care for tliem, 
and that they shall be loaded and uuh>aded, 
watered, and fed by the shipper’s agent, will 
not excuse the carrier from transporting the 
stock to their destination without unreason- 
able delay, caring for them at Che shlpixjr’s 
exi>ense. — Spalding v. Chicago B. & Q. R. Co., 

73 S.W. 274, 101 Mo. App. 225. 

App. 1003. Where hogs were delivered 
to a railroad company, as directed by its 
agent, just prior to the sdiedule time for the 
arrival of the train upon which they were 
shipped, the duty of moving them without un- 
reasonable delay was imijiosed upon defend- 
ant. — Mc(!rary v. Missouri, K. & T. Ry. Co., 

74 S.W. 2, 99 Mo. App. 518. 

App, 1906. Whore, in an action against 
a carrier for delay in transporting cattle con- 
signeil to commission nimdiants. It appeared 
that it was the custom to deliver cars at the 
unloading platforms of a stockyards c‘om- 
pany, whieh notifie^l the consignee, and that 
(hdivery at the platforms was regarded as a 
(h‘llvery to the eonsignet\ it was error to rev 
fuse an instruction that defendant’s full duty 
was performed wlnm it carried the stock to 
the i)roiK»r unloading 'platform, and Giat it 
was not responsible for any delays in unload- 
ing by the stockyards company, or for dam- 
ages by reason of lai)se of lime between the 
arrival of the train at the yawls and arrival 
at the selling pens of the consignee. — Ratliff 
V. Quincy, O. vV: K. C. R. Co., 94 S.W. 1005, 
118 Mo. App. 644. 

A common carrier Is reeiuireel tx> exercise 
reasonable diligence to complete the transiK>r- 
tatkm of cattle without delays that could 
have been avoided by reitsonable care. — Id. 

Reasonable care imiMxses on a carrier the 
duty to provide a sufficient number of tniins 
for the proi>er transaction of its ordinary busi- 
ness, and it is negligence for it to overload a 
train and thereby cause unreasonable delay 
in transporting cattle. — Id. 

App. 1907. Where a reasonable time for 
the transportation of an interstate shii>ment 
of cattle exceedcHl 28 hours, which was the 
longest time the carrier was authorIzcHl to 
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keep the cattle in the cars without unloading 
for rest, food, and water, as provided by Rev. 
St. U. S. § 4386, and if time had not bt*t*n lost 
by delays the transportation jR^rlod would not 
have been less than 28 hours, delay caused by 
the carrier’s unloading cattle in transit for 
rest, food, and water under such act was not 
negligence. — Ecton v. Chicago, K. & Q. Hy. 
Co., 102 S.W. 575, 125 Mo. App. 223. 

Where a freight train, by which plain- 
tiff’s cattle were tiraiisi>ortc<l, before arriving 
at the point where the cattle were taken up, 
killed a man w^ho suddenly api)eared on the 
track, and the tniiii was delayed by the ef- 
forts of the crew in taking the body from the 
track and carrying It back to a station, such 
delay was not negligence, but the result of ac- 
cident or misfortune. — Id. 

The time custxwnarily made by a carrier 
for shippers of cattle between <‘ertain i>oints 
will be considensl a reasonable time so far as 
such shippers are conct*rntMl. — Id. 

Where there is no contract to deliver 
within a given time, it is the carrier’s duty 
t-o transport live stock within a reasonable 
time. — Id. 

App. IIKXS. Where there was an unusual 
delay of more than 24 bouirs in the transiM)r- 
tation of plaintiff’s horses, and at least half 
of the delay was apparently inexcusable, and 
occurrc*d wdiib* defendant’s agent knew that 
plaintiff was keeping a shari> lookout for the 
arrival of the horst^, in order to give tliem 
m*ed(Kl attention, the carrier was negligent. 
— (Gilbert v. Chicago, K. I. & P. Ky. Co., 112 
S.W. 1002, 132 Mo. App. 0t)7. 

App. 1008. A carrier was not liable for 
injuries to cattle by delay in transiK)rt4itioii 
caused by a snowstorm obstructing the tracks. 
— Vencill v. Quincy, (). & K. C. K. Co., 112 S. 
W. 10;i0, 132 Mo. Api). 722. 

Where the injury to an engine which 
caused a debiy in the transimrtation of plain- 
tiff’s cattle was due either to negligence of 
defendant’s employes in making couplings or 
to a defective engine end sill, and there was 
no evidence that the engine had l>eeu proie 
erly inspected before it left defendant’s divi- 
sion ixiiut, defendant was responsible for such 
delay, under the rule that only such causes as 
cannot be retisonably anticiimted, controlled, 
or avoided by reasonable care will excuse a 
carrier’s unusual delay. — Id. 

App. 1606. A shipper suffering loss by 
the decline in the market and shrinkage of his 


cattle, occasioned by the carrier’s negligent 
delay in transit, can recover the loss sus- 
tfiined. — Idbby v. St. Louis, 1. M. & S. Ry. 
Co., 117 S.W. 656, 137 Mo. App. 27G. 

App. 16(K). A carrier must safely carry 
the stock and deliver it at destination within 
a reasonable time, unless prevented by act of 
Cod, the public enemy, or by unavoidable ac- 
cident. — I’liompson V. Quincy, O. & K. C. R. 
Co., 117 S.W. lli)3, 136 Mo. App. 404. 

App. 1610. Where a carrier, with knowl- 
edge of a shortage in its coal supply, contract- 
ed to transport cattle without stipulating 
against delays therefrom or notifying the ship- 
per that such delays might be encountered, the 
carrier assumed the risk of delays arising 
from such cause, and it could not escaiK' lia- 
iulity for such delays. — Holland v. Chicago, 
R. I. & P. Ry. Co., 123 S.W. 6S7, 136 Mo. Ai>p. 
702. 

Where a carrier burdened with a sud- 
den and extraordinary i)ress of business con- 
tracted to transport cattle without stipulating 
against delays on account of such bnsiiu'ss or 
notif.ving the shii)per that such delays might 
be encounten'd, the carrier was liable for de- 
lays caused thereby. — Id. 

App. 1610. Where a portion of a shii>- 
ment of horses was loaded at an intermediate 
point, in an action for delay in transporta- 
tion, based on a breach of the carrier’s com- 
mon-law duty, where the d(‘fense was a d(‘lay 
caus(‘d by floods, the fact that the carrier had 
no knowhslge that floods would delay the 
shipment at the time the shijmient commenced 
did not relieve the carrier from liability as to 
the horses loaded at the intermediate point. — 
Thero v. Missouri Pac. Ry. Co., 126 S.W. 266, 
144 Mo. App. 161. 

App. P.)l(). Where a carrier is guilty of 
negligent delay in shipping cattle, though the 
neglig(*nt .ict must be the proximate cause of 
the injury to hold the carrier resi>onsible, yet, 
if the injury follows as a direct consequence 
of the negligent act, it cannot be said that 
the carrier is not resiM)nslble because the par- 
ticular injury could not have been anticipat- 
ed. — (lillespie v. Louisville & N. R. Co., 126 S. 
W. 277, 144 Mo. App. 508. 

App. 1611. Though a carrier of live 
stock is not bound to transport the same for 
any spcndal market or by the utmost dispatch, 
it is bound to carry the stock by some train 
in such time as would obtain arrival within 
a reasonable time. — Iray v. Chicago, B. & Q. 
R. Co., 138 S.W. 884, 157 Mo. App. 467. 
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stoppage of a shipment of cattle for feed 
and rest require<l by Act June 2J), 1006, c. 
Srm, 34 «tat. 607 (45 US(^A §§ 73-74), is no de- 
feiiHc to an action for dumuges resultlnj? from 
neffligont delay in transi)ortation where, but 
for such delay the cattle could have been 
transported to destination Ix^fore the expira- 
tion of the 36 hours provide<l by the inier- 
state commer(»e act as the limit of confine- 
ment. — Id. 

App. 3912. A carrier held not liable for 
delay unless occasioned by its negligence. — 
Otrich V. St. Tx)uis, I. M. & S. Ry. Co., 144 S. 
W. 1100, 1C4 Mo. App. 444, adopting opinion 
(1011) 134 S.W. 065, 154 Mo. App. 420. 

App. 1J)12. The fact that a shipper ten- 
dered a check instead of money for freight 
charges did not relieve tin* carrier of liability 
for injuries to live stock due to delay in per- 
mitting the shipiKT to take the animals where 
it appeared that the mom‘y if tendered would 
have bwn refused.— Cunningham v. Wabash 
R. Co., 140 S.W. 1151, 107 Mo. App. 273. 

App. 1033. A mere delay in a shipment 
of live st<K'k will not support a recovery, 
though from the nature of the relation of car- 
rier and shlpiH*r slight cinminstances tending 
to show negligtmce are sutticient. — Muir v. 
Missouri, K. & T. Ry. (^^., 151 S.W. 877, 1(58 
Mo. App. 542. 

App. 1013. A carrier is not liable for a 
delay in the shipment of live stock caused 
solely by compliance with the reciulrements 
of the ftKleral Twenty-Eight Hour J.4»w (45 
TISC.^A §8 71-74).— IIick(^v v. <3iicago, B. & Q. 
R. (^o., 160 S.W. 24, 174 Mo. App. 408. 

Where the scheduled time for a shipment 
of live slock was more than 2S hours, the fail- 
un^ of the shipper to fiU' a re<iuest that they 
Ik* carried for 36 hours without food, and not 
the negligence of the carrier in delaying the 
train at a certain iK)int, held to be the cause 
of the failure of the cattle to reach their des- 
tination. — Id. 

Where there was no regular cattle train 
leaving a junction point afier the time re- 
quired for rest and feeding the cattle, as re- 
quired by Act June 20, c. 3.504, 34 Stat. 607 (45 
I^SCA §§ 71-74) the carrier is not liable for 
delay caused by waiting for the next r(‘gular 
cattle train. — Id. 

App. 1014. Delay in transporting live 
stock to market due to necessity of retwiiring 
the railroad bed after a severe rain storm held 
unavoidable, and damages not recoverable. — 


Weesen v. Missouri Pac. Ry. Co., 162 S.W. 
304, 175 Mo. App. 374. 

App. 3014. While mere delay in the 
transportation of live stock is insufficient to 
support a recovery, diday under such cir- 
cumstances as to raise even a slight inference 
of negligence is sufficient.— McFall v. Chica- 
go. B. & Q. R. Co., 168 S.W. 341, ISl Mo. App. 
142. 

App. 1014. Where a contract for ship- 
ment of live stock did not call for any iiar- 
ticiilar market, the carrier is bound only to 
transport it in a reasonable time. — McFall v. 
(Chicago, B. & Q. R. Co., 168 S.W. 344, 181 Mo. 
App. 244. 

A shipper is entitled to be notified of a 
change in the time of a train upon which he 
proposed to ship cattle, where such change, 
which would reciuire them to be held over in 
the yards to await a later market than the 
one whi(*h the shipi:>er supiKised he would 
reach, did not appear in the published sched- 
ules. — Id. 

A carrier cannot defeat recovery for de- 
lay of a shipment of cattle on the ground that 
tln‘ packers ceased buying at a certain hour, 
where the delay deprived the shipper of the 
benefit of the afternoon market, at which cat- 
tle bring a bettm- price than if h(‘ld over in 
the yards for a night, and then sold as stale 
cattle. — Id. 

App. 3620. lU'fore carrier can be held 
liable for delay of interstate shipment, ship- 
per must show negligence or some other fault 
on carrier’s part. — Miller v. (Quincy, O. & K. 
C. R. Co., 225 S.W. 116, 205 :Mo. App. 46:^. 

Ap?. 1021. A carrier is not responsible 
for delay in delivering a shipment of cattle 
in the absence of negligence. — Bland v. Chi- 
cago & A. R. (^o., 232 S.W. 232. 

App. 3021. Where, when “stock pick-up 
extra” train reached a point 47 miles from the 
stockyards and market at 3 o’clock a. m., the 
conductor knew that there would be delays 
pnwenting the train from reaching the stock- 
yards in time for the market at 8 o’clock a. 
ni., it was ni'gligence for the carrier to fail 
to notify .shipper, loading his cattle at that 
jioint, of that fact. — Holland v. Hines, 234 S. 
W. 366. 

Ap.p. 1031. A carrier of hogs was not 
chargeable with delay in unloading hogs due 
to congestion at the stockyards to which they 
were shipped, a cause wholly beyond its con- 
trol. — Bragg V. Payne, 235 S.W. 148. 
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App. 1922. Where a carrier negligently 
delays a shipment of live stock, so that the 
shipment reaches destination after the day’s 
sales are over, necessitating the shipper sub- 
sequently to sell on a declining market, the 
shipper has a cause of action. — Neely v. Hines, 
237 S.W. 906. 

A carrier accepting a shipment of live 
stock is chargeable with notice that such 
freight is highly perishable, and that any de- 
lay iu transporting it may cause damage. — Id. 

App. 1923. In cases where delay is the 
ground of a cause of action against a live 
stock carrier the absence of negligence ex- 
cuses the carrier. — Orowdis v. Quincy, O. & 
K. O. R. Co., 255 S.W. 347. 

App. 1927. Requirement in bill of lading 
that carrier use “reasonable despatch” mere- 
ly requires delivery of poultry shipment with- 
in reasonable time. — I’arsons v. Chicago, B. 
& Q. R. Co., 300 S.W. 324. 

App. 1929. Evidence that cattle were 
placed on market as soon as if there had been 
no delay in shipment precluded recovery for 
decline in market. — Crowell v. St. Louis-San 
I>ancisco Ry. Co., 11 S.W.(2d) 1055. 

^=3214, IiOM or injury. 

By connecting carrier, sec post, ^219, 
Instructions, see post, ^=>230. 

Questions for jury, see post, ®=»230. 

(3=»215. — — liiability in general. 

(1). In general. 

Sup. 1887. The placing of a car bedded 
with straw, containing valuable live stock, 
so near the engine that sparks therefrom 
could easily Ignite the straw, and thus burn 
up and consume the car and its contents, is 
negligence. — McFadden v. Missouri Pac. Ry. 
Co., 4 8.W. 689, 92 Mo. 343, 1 Am. 8t. Rep. 
721. 

App. 1880. In an action against a rail- 
road company to recover damages for failure 
to carry live stock according to contract, it 
appeared that plaintiff applied to defendant’s 
agent for a car in which to ship the stock, that 
the agent ixdnted out to him a car standing 
on its track and told him to load the stock 
into that. Plaintiff loaded the stock into that 
car. After the loading, the company’s agent 
presented to plaintiff a contract of shipment 
in which nothing was said in the contract 
about the number of the car. On the margin 
of the contract there was a memorandum giv- 


ing the number of the car. Seld^ that the des- 
ignation in the margin of the number of the 
car was not a part of the contract of ship- 
ment so as to bind the company to deliver 
that particular car, so that it was not liable 
to the shipper if his hogs were lost by being 
put into another car. — Wilson v. Wabash, St. 
L. & P. Ry. Co., 23 Mo. App. 50. 

App. 1894. A provision in a contract for 
the shipment of cattle to market, to the effect 
that the i>arties agreed that the schedule time 
and 12 hours additional should be considered 
reasonable time for transporting the cattle, 
does not relieve the carrier from liability for 
the loss resulting from delay caused by its 
negligence, even though such delay did not 
exceed the 12-hour limitation of the contract. 
— Leonard v. Chicago & A. R. Co., 57 Mo. App. 
366. 

App. 1899. In an action for injuries to 
live stock shipped over defendant’s road there 
was evidence tending to prove negligence of 
defendant’s servants where it was shown that 
when the cars were in motion the circulation 
of air tended to keep the stock in good con- 
dition, but that defendant stoppefl at stations 
for an unnecessary length of time and left 
the cars at points with reference to other cars 
where they could not have the advantage of 
the breeze, and this, after they knew that one 
of the animals was dead and two others down, 
and that the train was delayed by standing on 
the track six hours in a distance of 200 miles, 
and that when plaintiff complained he was as- 
sured that there would be a better run, when 
in fact there was no improvement made, and 
the stock was afterwards cut out from the 
train and left standing for more than two 
hours. — Mlnter v. Chicago, R. I. & P. Ry. Co., 
82 Mo. App. 130. 

App. 3909. A carrier is Insurer against 
loss or injury to stock, except such as occurs 
through act of God, public enemy, natural 
vice of animals, or act of owner. — Libby v. St. 
Louis, I. M. & S. Ry. Co., 117 S.W. 6.59. See 
Carriers, ^205 in this Digest. 

App. 1910. A carrier was liable for dam- 
ages caused by delivering to plaintiff’s con- 
signee cattle other than those shipped by 
plaintiff, irrespective of to whom such other 
cattle belonged. — Edwards v. Lee, 126 S.W. 
194, 147 Mo. App. 38. 

App. 1911. A shipper of live stock, who 
accepts car furnished instead of waiting for 
better car on following day as promised by 
carrier’s agent, may not hold carrier liable 
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for defects In car. — Otrich v. St. Lou’s, T. M. 
& S. Ily. Co., 134 S.W. 605. See Carriers, 

209 In this Digest 

App. 1911. A carrier was liable for in- 
juries to a mule, caused by her getting her leg 
through a hole left by the breaking of a de- 
fective slat in the car in which she was trans- 
ported. — Green v. Chicago, M. & St. P. Ry. 
Co., 137 S.W. 611. See Carriers, <®=>209 in this 
Digest. 

App. 1914. In the transjwrtation of live 
stock the liability of the carrier is not re- 
stricted to losses while the stock is in its 
possession, but it is liable for a loss occurring 
after delivery, if the cause of the loss began 
while they were in its possession. — Bilby v. 
Chicago, B. & Q. R. Co., 171 S.W. 39, IM Mo. 
App. 644. 

App. 1915. Negligence of a carrier’s 
agent in drawing a contract for transporta- 
tion of live stock for market ba.sed on his 
omitting a stipulation held not the proximate 
cause of a loss to the shipi>er. — Spelinan v. 
Delano, 172 S.W. 1103, 187 Mo. App. 119. 

App. 1915. A carrier of live stock held 
an insurer save as against an act of God, the 
public enemy, carelessness of the shipijer, or 
vicious proiK‘nsif i(»s of the animals. — Hum- 
phreys V. St. Louis & II. Ry. Co., 178 S.W. 233. 
See Carriers, ®=>2(>5 in this Digest. 

App. 1919. The defenses that loss was 
caused by the evil proi>ensities of live freight, 
or by the act of the public enemy, or by the 
act of God, will not be allowed if the loss as 
to which they are pleaded might nevertheless 
liave been avoided by reasonable care or ef- 
fort by the carrier. — Boyd v. St. Louis Ex- 
l)ress Co., 211 S.W. 702. 

App. 1920. A carrier is not liable for 
the bad condition of live stock at the end of 
a journey, unless it is the result of negli- 
gence, so the carrier is not liable for injury 
incidental to a long trip in cold weather. — 
Jordan V. Chicago, B. & Q. R. Co., 220 S.W. 
1023, 290 Mo. App. 50. 

App. 1921. If delay in shipment of cat- 
tle was not caused by carrier’s negligence, it 
is not liable for damage sustainiMl as the re- 
sult of being placed in the sun in a railroad 
yard while in transit and waiting to be again 
moved, unless there was negligence in so plac- 
ing them. — Neeley v. Hines, 227 S.W. 650, 200 
Mo. App. 621. 

App. 1921. Where the evidence showed 
that hogs, dying in transit, died from pneu- 


monia, and there was nothing to show or 
raise an implication that the pneumonia was 
due to any culpability or default on the part 
of the carrier, rather than to the inherent 
weakness or physical infirmity of the ani- 
mals, the carrier w’as not liable, whether the 
hogs had pneumonia when shipi)ed or con- 
tracted it w^hile in transit. — Bragg v. Payne, 
235 S.W. 148. 

App. 1922. Even though extreme cold 
weather can be said to be an act of God for 
which the carrier is not liable, if the car- 
rier’s negligence mingled with that act, the 
carrier would still be liable for loss in value 
of live stock resulting from delay in trans- 
IKjrting. — Harrison v. Chicago & A. R. Co., 239 
S.W. 871, 209 Mo. App. 526. 

In action for damages from delay in 
transporting live stock to destination, if de- 
fendant’s negligent delays in getting its 
trains to destination contributed approxi- 
mately with delays which wore not negligent, 
then the carrier Is liable. — Id. 

App. 1922. The common-law exception 
to the liability of a carrier for the death of 
animals during shipment, in case the loss 
results from the act of God or the public en- 
emy, the vi(*es or sickness of the animals, or 
the fault of th(* shipper, could not relieve the 
carrier from liability, unless it were the sole 
cause of the death. — Erisman v. Wabash Ry. 
Co., 243 S.W. 237. 

App. 1924. At common law, carrier is 
liable for loss occasione<l by causes other 
than its own negligence, except losses occa- 
sioned by act of God, public enemy, or inher- 
ent vice. — Morrow v. Wabash Ry. Co., 205 8. 
AV. S51, 219 Mo. App. 02. 

App. 1927. Shipper may sue carrier ftu- 
damage to slock shipnuait relying on car- 
rier’s common-law liability as insurer ((’ar- 
mack Amendment to Interstate Commerc.' 
Act [49 USCA § 201).— Dillon v. Wabash Ry. 
Co., 294 S.W. 439. 

(2). l^ive Htock awnlflngr transpor- 
tntiun or delivery. 

Sup. 18S1. AVhere a connecting carrier 
unloadc'd cattle to transfer them to its own 
cars, and while so unloaded they w(*re seized 
and sold under a statute prohibiting the un- 
loading of certain kinds of cattle in the states 
the fact that the statute was unconstitution- 
al did not render the carrier liable. — McAlis- 
ter V. Chicago, R. I. & P. R. C^., 74 Mo. 351. 

App. 1903. A carrier of live stock is re- 
quired to furnish ikuis where the animals can 
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be safely kept while waiting to be loaded for 
transiK)rtation ; and it is at least opi'ii to the 
jury to find that i)en8 on ground sloping to 
the south, with no shade, shelter, or water 
thereon, and an einhaiikinent to the south, 
shutting off the breeze, are not safe pens for 
fat hogs during June. — I/acklaiid v. (Chicago 
& A. Ry. Co., 74 S.W. 505, 101 Mo. App. 420. 

App. 1912. A common carrier of liTe 
stock is required to maintain reasonably safe 
stock i>ens for the convenience of shippers. — 
Reading v. Chicago, B. & Q. R. Co., 145 S.W. 
1166, 165 Mo. App. 123. 

App. 1915. A carrier of live stock must 
exercise ordinary care to maintain its stock 
pens in a reasonably safe condition. — Humph- 
reys V. St. Louis & H. Ry. Co., 178 S.W. 233, 
191 Mo. App. 710. 

Where it was customary for shippers to 
deliver stock in a pen of the carrier, the car- 
rier, knowing it, must exercise reasonable 
care to maintain x>en in reasonably safe con- 
dition. — Id. 

App. 1915. It was the duty of a carrier 
of live stock to keep its receiving pens in a 
rea.sonably safe condition to hold cattle of- 
fered for shipment until loading, considering 
the ordinary habits of cattle in such situation. 
— Hardesty v. Atchison, T. & S. F. Ry. Co., 
179 S.W. 725. 

App. 1922. The common-law liability of 
a carrier for the delivery of a shipment of 
animals does not terminate when the cars 
containing the animals are placed on a side 
track at the point of destination, but contin- 
ues until the cars are placed in a position 
where the animals can bo unloaded. — Eris- 
man v. Wabash Ry. Co., 243 S.W. 237. 

^=9216. — Inherent qnalitiee, propen- 
■itiea, or defects. 

App. 1899. Where horses are injured in 
transportation by reason of their own vices, 
and not through the negligent operation of 
the car wherein they are hauled, the carrier 
is not responsible therefor ; but he is respon- 
sible where the injuries do not result from 
those causes, but rather from the carelessness 
or unskillful handling of the car or the train. 
— Cash V. Wabash R. Co., 81 Mo. App. 109. 

App. 1900. The obligation of a common 
carrier is not that of an insurer against in- 
juries to animals caused by their natural and 
vicious propensities, and a shipix'r in trans- 
porting several animals takes the risk of In- 
juries inflicted upon one animal by the vi- 


cious propensities of the others. — Foust v. 
liee, 119 S.W. 505, 138 Mo, App. 722. 

App. 1911. While a common carrier id 
an Insurer of inanimate goods against loss 
and damage, except such as is Inevitable or 
causcHi by public enemies, it is not liable, as 
an insurer of animals, against injuries arising 
from their nature and propensities, and 
which could not be prevented by foresight, 
vigilance, and care, being relieved from re- 
sponsibility in the transportation of animals 
for such injuries as occur from or in conse- 
quence of their vitality. — Green v. Chicago, 
M. & St. P. Ry. Co., 137 S.W. 611, 156 Mo. 
App. 259. 

App. 1912. While as to inanimate 
freight a carrier is an insurer against all per- 
ils excepting only the act of God, the public 
enemy, and the negligence of the shipper, as 
to live stock there is to be also excepted the 
proper vicc‘ of the animal. — (Cunningham v. 
Wabash R. Co., 149 S.W. 1151, 167 Mo. App. 
273. 

App. 1913. Common carrier of live 
stock held an insurer except as (o loss or in- 
jury caused by the natural vice, propensities, 
or infirmities of the animals, and only bound 
to exercise care to prevent loss from the nat- 
ural inability of hogs shipped to withstand 
the hardships of transportation under the 
weather conditions. — Winslow v. (Chicago & 
A. R. (Co., 157 S.W. 96, 179 Mo. App. 617. 

App. 1915. Railroad carrying shipment 
of mules, in failing to sand the floor of the 
car so that the animals fell, thus inciting 
their vicious i>roi)ensities, causing damage, 
held liable therefor. — Blair Horse & Mule Co. 
V. St. Joseph & G. I. Ry. Co., 189 S.W. 412. 

App. 1918. Carrier is not liable for in- 
juries to animals being traiisportcHi where 
such injuries result from propensities of ani- 
mals themselves, or from attacks of the other 
animals. — Robinson v. Bush, 299 S.W. 757, 
199 Mo. App. 184. 

App. 1919. Although inherent vices of 
animals will excuse their loss by the carrier, 
yet it is the duty of a carrier to save them 
from their own inherent qualities if he can 
do so by the exercise of ordinary care. — Boyd 
V. St. Louis Express Co., 211 S.W. 792. 

App. 1921. Under the common law a 
carrier is not liable for damage to live stock 
transported, due to its inherent nature or in- 
firmity, and not to any fault on the part of 
the carrier. — Bragg v. Payne, 235 S.W. 148. 
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App. 1022. Vicious propensities of hog, 
which died during transportation, or inherent 
vices, did not relieve common carrier of its 
common-law liability for failure to deliver 
hog in a safe and sound condition, unless 
such vicious propensities or inherent vices 
were the sole cause of its death. — Sullivan v. 
American Hy. Express Co., 245 S.W. 375, 211 
Mo. App. 123. 

App. 1923. Live stock carrier is not lia- 
ble for Injuries caused by the inherent vi- 
cious propensities of the animals, unless the 
negligence of the carrier and the vicious pro- 
pensities of the animals concurred in causing 
the injury. — Moran v. Chicago, B. & Q. K. Co., 
255 S.W. 331. 

Live stock carrier could have anticipat- 
ed that propensity of animals to become rest- 
less, kick, and trample upon an animal that 
was prostrate might contribute to injure a 
horse if it became fastened in a defective 
door. — Id. 

App. 1924. If carrier's negligence min- 
gled with inherent infirmity of animals ap- 
proximately co-operated to cau.se injury, car- 
rier is liable. — Morrow v. Wabash By. Co., 
205 S.W. 851, 219 Mo. App. 02. 

^==>217. — Contributory negligenoe of 
owner. 

^=>217(1). In Rreneral. 

App. 1885. Where the shipjier of cattle 
protested that the cars furni.shed him were 
defective, but, on being informed by the 
agents of the carrier that other cars would 
not be provided, loaded his cattle on the cars, 
and they were injured by the deflects therein, 
the carrier was liable, though th(» contract of 
shipment provided that the carrier should not 
be liable for injuries to the stock caused by 
defects in the cars. — Potts v. Wabash, St. L. 
& P. Ky. Co., 17 Mo. App. 394. 

App. 1885. Under a contract for the 
shipment of live stock, making it the shipper’s 
duty to ioad the car, it is his duty to close 
the car doors, and to notify the railroad’s 
servants, when he sees that they are about to 
start in ignorance of the fact that he has not 
fastened the door. — Newby v. Chicago, R. 1. 
& P. Ry. Co., 19 Mo. App. 391. 

App. 1887. Where a shipi^er of cattle, 
preparatory to their transportation, and in 
obedience to the contract for shipment and 
the directions of the carrier, placed the cattle 
in the carrier’s stock pens, the fact that the 
shipper thought the pens not thoroughiy se- 


cure at the time. Is not such evidence of con- 
tributory negligence as to justify a demurrer 
to the evidence. — Mason v. Missouri Pac. Ry. 
Co., 25 Mo. App. 473. 

App. 1889. Although the shipper of 
horses through his agents as.sumed the duty 
of loading the horses, yet, if his agents left 
them in such a manner that the car obvious- 
ly could not be moved with safety to the hors- 
es, and notwithstanding this the car was 
moved and one of the horses was injured, the 
carrier would be liable (Ui the ordinary rule 
of negligence. — Doan v. 8t. Louis, K. & N. W. 
Ry. Co., 38 Mo. App. 408. 

App. 1903. A shipi)er of live stock put in 
the carrier’s pens for shipment, having re- 
lieved their distress, when apprised of it, by 
giving them water, is not barred from recov- 
ery bmiuse of not having avoided the injury 
by getting water for them himself when they 
were first put in the pens. — Lackland v. Chi- 
cago & A. Ry. Co., 74 S.W. 505, 101 Mo. App. 
420. 

A shipper of live stock is not guilty of 
contributory negligence in putting them in 
the pens furnished by the carrier therefor till 
they are loaded for transportation, unless 
they are so obviously unsiife as to make it 
rea.sonably certain that injury to the animals 
must inevitably result. — Id. 

App. 1906. Where, in an action for inju- 
ries to sheep because of the carrier’s failure 
to provide doubledeck cars to accommodate 
the whole band, jdaintiffs, who were experi- 
enced shippers, took out of the cars furnished 
50 sheep more than was nei'ossary to relieve 
over-crowding, knowing that such sheep 
would necessarily deteriorate in weight and 
apiK'arance while being kept in the i)ens wait- 
ing for another car, plaintiffs could not recov- 
er damages ngain.st the carrier for such dete- 
rioration. — Ficklin & Son v. Wabash R. Co., 
92 S.W. 347, 115 Mo. App. 633. 

App. 11K)7. Where plaintiff shipped cer- 
tain hogs over defendant’s railroad to a fine 
stock show, he did not assume the risk of the 
exposure of the hogs to cholera in an infect- 
ed zone wherein he knew cholera to exist, 
where there was no necessity for diverting 
the car containing the hogs into such infected 
zone. — Council v. St. IjOuIs & S. F. R. Co., 
100 S.W. 57, 123 Mo. App. 432. 

App. 1020. In an action for damages to 
a jack shipiKHl, that a clause refpiiring the 
shipper to accompany and take care of the 
stock whiie in transit was not compiied with 
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held not to absolve the carrier from liability. 
— Schade v. Missouri Pac. K. Co., 221 S.W. 
146, 204 Mo. App. 88. 

App. 1921. A shipj>er of live stock does 
not assume the risk thereto from dirty cars, 
though knowing of their condition before 
loading, unless he knew of the danger, and 
there were other suitable cars reasonably 
available. — Rhodes v. Missouri Pac. R. Co., 
234 S.W. 1026. 

^=:»217 (3^. Proximate cause of loss or 
Injury. 

App. 1006. Where plaintiffs, w’ho were 
experienced shippers of live stock, knew be- 
fore they began loading certain cars with 
sheep, that the cars were too small, but vol- 
untarily took the risk of overcrowding, by 
which live of the sheep were killed, presuma- 
bly from suffocation before tlie transportation 
was begun, the proximate cause of the death 
of such sheep was the negligence of the plain- 
tiffs. — Ficklin & Son v. Wabash U. Co., 92 S. 
W. 347, 115 Mo. Al>i>. a*!;!. 

^=9217^. Claims for da m ages. 

See explanation, page Hi. 

^=>218. liimitation of lialiility. 

Admissibility of evidence, see iK)st, ^228. 
Carriage of goods, see ante, ®=»147-16S, 180. 
Evidtuice, see post, ®»228. 

Injuries to iK*rsons accoini^anying stock, see 
post, ^.307. 

Instructions, see post, ^»230. 

(Questions for jury, se<' post, ^=>230. 

What law governs, see ante, ®»203. 

(^218 (1). rower to limit liability in 
tfeneral. 

Sup. 1877. A t*onimoii carrier cannot re- 
lieve himself liy siH'cial contract from the re- 
simnsihility which he incurs at common law 
for the (‘Xercise of due diligence. He is re- 
quired to exercis«» the highest degree of care 
exacted by common law. — Clark v. St. Louis, 
K. C. & N. Ry. (^o., 64 Mo. 440. 

Sup. 1877. Where a contract of shipment 
of cattle exempted the carrier from liability 
for any loss by suffocation, plaintiff was en- 
titled to recover for hogs that died by suffoca- 
tion, if the suffocation was traceable to un- 
neces.sary or negligent delay of the train. — 
Sturgf'on V. St. Ix>uls, K. C. & N. K. Co., 65 
Mo. 569. 

Sup. 1883. A contract for the transpor- 
tation of live stock hy a common carrier, 
whereby the shipper agreed to assume the 
risk of all injuries to the live stock from de- 


lays in the transportation, relieved the car- 
rier from liability for losses which resulted 
solely from delay not caused by the negligence 
of the carrier and its servants; hnt for all 
losses resulting from delay caused by such 
negligence the carrier was liable. — Dawson v. 
Chicago & A. R. Co., 79 Mo. 296. 

Sup. 1884. A common carrier may limit 
his common-law liability in respect to the car- 
riage of live stock by a si>ecial contract, but 
cannot exempt himself from the consequences 
of his own negligence. — Ball v, Wabash, St. L. 
& P. Ry. Co., 83 Mo. 574. 

App. 1876. It is competent for a rail- 
road, in the carriage of cattle, to limit its. 
common-law liability by si)ecial contract; 
but it cannot shield itself by special contract 
from lialdlity for its own carelessness and 
neglect. — Lui)e v. Atlantic & P. R. Co., 3 Mo. 
App. 77. 

App. 1889. It is a settled law of this 
state that a common carrier cannot, hy con- 
tract with the shipper, exonerate himstdf 
from liability for the negligence of hlmscdf 
and servants in the performance of the duty 
which he has undertaken. — Doan v. St. Lou- 
is, K. & S. W. Ry. Co., 38 Mo. Api). 40.S. 

App. 189r). W’here a contract for the 
shipment of cattle provided that plaintiff, the 
shlpi)er, agreed, in consideration of a reduc(*d 
freight rate and the transiK^rtation of two 
men, to take chargi‘ of the cattle while in 
transit and to f(*ed and water them, plaintiff 
cannot recover for damages caused hy a want 
of projKU’ feeding and watering. — Holloway v. 
Wabash 11. Co., (12 Mo. App. 53. 

App. 1898. A railway carrier and a 
shipT)er may on a consideration make an 
agre(*ment os to the value of live sto<‘k 
shipi^ed which will bind the shipiKU* and con- 
trol his recovery in case of loss. — Bowriiig v. 
AVaha.sh Ry. Co., 77 Mo. App. 250. 

App, 1899. Where there was a contract 
which placed plaintiff in charge of his cattle 
while being transi»orted by defendant, and 
which purportcMl to exemj^t defendant from 
liability for injury from heat, defendant is 
nevertheless liable for any overheating which 
was occasioned hy its negligence. — Minter v. 
Chic-ago, IX. I. & P. Ry. Oo., 82 Mo. App. 130. 

App. 1901. A common carrier has the 
right to stipulate in its contract of carriage 
that it will not he liable for loss of carriage 
from loading or unloading. — Robert C. White 
Live Stock Commission Co. v. Chicago, M. & 
St. P. R. Co., 87 Mo. App. 330. 
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App. 1001. ThouRh a contract of ship- 
ment provided that animals should be in the 
sole charge of persons in whose charge the 
shipper put them, the company not l>eing re- 
sponsible for lack of attention or care, it 
would not exempt it from liability for a 
wrongful act of one of its employes, which in- 
jured or killed the stock ; but it should not be 
held liable on a mere conjecture that such an 
act was committed. — Schureman v. Chicago, 
B. & Q. Ry. Co., 88 Mo. App. 183. 

App. 1005. A contract by a shipper, in 
consideration of a rwluciMl rate, exempting a 
carrier from liability by failure to deliver 
stock in time for the market of a certain day, 
is reasonable and enfort*eable. — •Smith v. Chi- 
cago, U. 1. & P. Ry. Co., 87 S.W. 9, 112 Mo. 
App. CIO. 

App. 1000. A provision in a contract for 
the shljiment of cattle, whereby the carrier 
was not bound to deliver the cattle at destina- 
tion at any particular hour, or In season for 
any particular market was a reasonable and 
valid one. — Fulbright v. Wabash R. Co., 91 S. 
W. 902, 118 Mo. App. 482. 

App. 1015. A contract for the Interstate 
transportation of live stock, which declares 
that the carrier is not resiK)nsible for loss 
from (h'fect in cars, and that the rate is low- 
er than at the carrier’s risk, is within the 
Carmack Amendment and valid. — Thomas 
Bros. V. St. rx)uls & S. F. R. Co., 173 S.W. 9G, 
188 Mo. App. 22. 

App. 1015. A carrier of live sto(!k may 
escai)e liability for injuries resulting from an 
act of Cod, or the public enemy, the fault of 
shiiri)er, or the inherent vice of the animals. 
— Botts V. St. lx)uis & H. Ry. Co., 177 S.W. 
740. See Carriers, ®=>205 in this Digest. 

App. 1916. A stipulation betwinm car- 
rier and shipi)er of live stock in interstate 
commerce limiting the time for bringing suit 
for injury thereto is valid under the federal 
rule. — Howard v. Chicago, R. I. & P. Ry. Co., 
184 S.W. 906. 

App. 1910. In view of General Statutes 
of Kansas 1915, § 84.*15, under the order of 
May 1, 1901, of the Board of Rjiilroad Com- 
missioners of Kansas, where the intrastate 
shlpiK'r of a stallion in Kansas declared a val- 
uation, and so obtained a lower rate, provi- 
sion in shipping contract limiting liability to 
amount of declared valuation was valid, and 
shipiier cannot recover in excess of the 
amount. — Strother v. Atchison, T. & S. F. R. 
Co„ 212 S.W. 404. 


App. 1920. That the shipper of live 
stock bottoms his cause for damages on 
breach of the carrier’s common-law duty to 
furnish cars on reasonable notice does not 
prevent the conseciuonces of an agreement, 
supported by valuable ^consideration, whereby 
such damages are waived. — Coleman v. Ilines, 
217 S.W. 602. 

App. 1922. A live stock carrier could 
not relieve itself from liability for failure 
to deliver the live stock in a safe and sound 
condition by stipulation in contract that it 
would not he liable except for negligence, un- 
der Interstate Commerce Act, § 20, as amend- 
ed. — Sullivan v. American Ry. Express Co., 
245 S.W. 375, 211 Mo. App. 123. 

App. 1922. In an action for injury on 
a shipment of a buffalo, refusing to admit a 
contract of shipment, which relieved defend- 
ant from its common-law liability save as to 
negligence was not error. — Johnson v. Amer- 
ican Ry. Express Co., 245 S.W. 1071. 

App. 1923. A carrier cannot exempt it- 
self from liability on account of negligence, 
and a contract exempting a carrier from lia- 
bility for loss by reason of a violation of the 
so-called 36-hour law is void. — Johnson v. Wa- 
bash Ry. Co., 251 S.W. 719. 

App. 1924. Notwithstanding Carmack 
Amendment (49 USOA § 20), carrier may rea- 
sonably contract in limitation of its strict 
common-law liability. — Morrow v. Wal)ash 
Ry. Co., 265 S.W. 851, 219 Mo. App. 62. 

App. 1925. Carrier had right to protect 
itself by contract against liability for delay 
In shipment of live stock caused by shopmen’s 
strike. — Warner v. St. Louis-San Francisco 
Ry. Co., 274 S.W. 90, 218 Mo. App. 314. 

App. 1927. Carrier could not exempt it- 
self from liability for loss resulting to sbip- 
I>er of live stock because of strike of em- 
ploy ws (Interstate Commerce Act, § 20, as 
amended by Carmack Amendment and First 
Cuinniins Amendment [49 USCA § 20, imr. 
11]). — Frawley v. Atchison, T. & S. F. R. Co., 
299 S.W. 93, 220 Mo. App. 1189. 

(2). Power to limit extent of lln- 
bility. 

Sup. 1884. A stipulation in a contract 
for the carriage of live stock that, in case of 
Injury to the cattle l)y reason of delay In their 
transportation, the carrier shall be liable in 
damages for no more than the actual amount 
exi)ended l>y the shipper in the ]>urcliase of 
food and water, does not control the measure 
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of damn ff os, where the delay is caused by the 
negligence of the carrier. — Ball v. Wabash, 
St. L. & 1». By. Co., Mo. 574. 

Sup. 1{>15. limited liability contract for 
Interstate transportation of live stock based 
on declared value held not void if fair, oixm, 
just, and reasonable. — Donovan v. Wells Far- 
go & Co., 177 S.W. 880, 205 Mo. 291. 

Contract limiting carrier’s liability to de- 
clared value of horse held not a violation of 
the Interstate Commerce Act, and carrier not 
liable for full value, though it knew the full 
value, which largely exceeded the declared 
value. — Id. 

App. 1804. Where it api>eared that 
plaintiffs i>aid full first-class freight for the 
shipment of the jack injured, an instruction 
that plaintiff’s rec*overy should be limited to 
$100, as fixeil by the contract of shipment, 
was proi)erly refused. — Crow v. Chicago & A. 
U. Co., 57 Mo. App. i;i5. 

App. 1904. A carrier cannot limit its lia- 
bility for damages arising from d(*lay in 
transportation of live st(K‘k, caused l)y its neg- 
ligence, to the extra cost of fei^ding and wa- 
tering the stock.— -Botts v. Wabash K. Co., 80 
S.W. 97G, 100 Mo. Api). 897. 

App. 1907. A provision in a contract for 
the shipment of cattle, exeinirting the carrier 
from liability for injuries resulting from de- 
lay, except for the amount exi>ended by the 
shipper in the purchase of food and water, is 
invalid, when the cause of delay is the negli- 
gence of the carrier. — ^Davis v. Wabash Uy. 
Co., 99 S.W. 17, 122 Mo. App. 087, 

App. 1910. A bill of lading for an inter- 
state shipment providing that, in considera- 
tion of a reduced rate, a shii>per of live stock 
should not recover more than ,$1(K) for each 
horse or mule killed is valid. — Jones v. Louis- 
ville & N. U. Co., 182 S.W. 1004. 

(3>. Power to Impone eondltlona 
with refi:ar«l to nrlvlnv notice 

of lOMH. 

Sup. 1870. A stipulation by a carrier 
that “no claim for loss or diimage on live stock 
will be allowed, unless the same is made in 
writing, before or at the time the stoc-k is 
unloaded,” is not unreasonable and void. — 
Rice V. Kansas Pac. Ry., 03 Mo. 314. 

Sup. 1882. A contract made by a carrier 
of live stock, providing that the shipper shall 
take care of the cattle while transported, and 
loud and unload the same at his own risk, 
and that any claim for damages shall be made 


in writing within five days after the live 
stock shall have l)een unloaded or delivered at 
the point of destination, is valid, and exempts 
the carrier from its common-law liability, ex- 
cept for its negligence or misconduct. — Daw- 
son V. St. Louis, K. C. & N. Ry. Co., 76 Mo. 
514. 

Sup. 1908. A railroad company may, for 
a lawful consideration, contract with the shii> 
I)er that It shall not be liable for delay in 
shipments or for loss or injury to stock, unless 
notice thereof is given within a certain time. 
— George v. Chicago, R. I. & P. Ry. Co., 113 
S. W. 1099, 214 Mo. 5.51, 127 Am. St. Rep. 000. 

App. 1880. Where a contract for the 
shipment of live stock provided that the rail- 
road comi)any should not be liable for dam- 
agtMS, unless a claim should be made out, veri- 
fitnl by affidavit, and delivered to the general 
freight agent within five days, the shipper was 
not entitled to recover for damage to the 
stock, unless written notice was given as 
quired by contract. — McBeath v. Wabash, St. 
L. & P. Ry. Co., 20 Mo. App. 445. 

App. 19(K5. A i>rovision in a contract for 
the transportation of live stock that no claim 
for a loss should be allowed unless a writt(*n 
claim therefor was made within 10 days from 
the tlmc» the stock was removiHl from' the cars 
was valid, so that the shipi^er could not recov- 
er for loss where no notice was given till 3 
months had elapsed. — Bellows v. Wabash R. 
Co., 94 S. W. 557, 118 Mo. App. 5(K>. 

App. 1908. Tt is no defense to an action 
for breach of a verbal contract to furnish cars 
that the shipix»r failed to give written notice 
of his claims for damages within 10 days, as 
provid(Kl by the bill of lading under which the 
stock was shipped siibsecpiently to the breach 
of the oral agreement, and such defense is 
proiM^rly stricken from the answer. — M(*ri- 
wether v. Quincy, O. & K. C. R. Co., 107 S. 
W. 434, 128 Mo. App. 047. 

Where a petition seeks damages for in- 
juries to live stock occurring during a delay 
in transit, it is a good defense to the action 
that the shipper failed to comply with the bill 
of lading under which the stock was shipp(‘d, 
requiring a written claim for damages to be 
made within 10 days after delivery of the ship- 
ment, unless there was some good reason for 
failure to make the claim, and such defense 
was erroneously stricken from the answer. 
—Id. 

App. 1908. A contract for the shipment 
of hogs, which stipulates that, as a condition 
precedent to recovery for delay, the shipper 
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will give notice to the carrier before the shii)- 
ment is removed from the place of destina- 
tion, and before the same is mingled with oth- 
er stock, and that such notice must be served 
within one day after the delivery of the ship- 
ment at destination, will be enforced as a rea- 
sonable provision, where the facts regarding 
a failure to give notice within the time fixed 
are not sufficient to suggest the application of 
the provision as imreasonable, and where 
nothing was done until some days after the 
hogs were actually unloaded by the shipper’s 
agents, and commlngletl with oth(‘r hogs and 
sold on the market. — Shelton v. St. Louis & 
S. F. R. Co., 110 S. W. (527, 131 Mo. App. r»(K). 

App. 1908. A contract by a shipper, in 
consideration of a n*diK*<'d rate exempting a 
carrier from liability, unl(*ss a written, veri- 
fied notice of th(‘ loss or injury be maiksl to 
the g(‘neral freight agent of the company 
within 10 days from the time of unloading, is 
n'asonable and valid. — Letts v. Wabash U. 
(^o., Ill S. W. 13S, 131 Mo. App. 270. 

App. 1909. A carrier of live stock may 
stipulate that notice of claim for loss be given 
by the shipi)er as condition precedent to lia- 
bility.- Anil v. Missouri Pac. Ry. Co., 110 S. 
W. 1122, 130 Mo. App. 291. 

App. 1910. A si>ecial contract by (he 
shipper in consid(‘ration of a reduced rate, re- 
quiring him to give notice to some general 
officer of the carrier or the nearest station 
agent, or agent at destination, of delay, etc., 
en route before removal of the stock from the 
l)oint of shipment and one day after delivery 
of the stock at destination, and making failure 
to comply therewith a bar to any claim for 
delay, is valid. — Moore v. St. Louis & S. P. 
R. Co., 127 S. W. 921, 143 Mo. App. G75. 

App. 1911. ITnder Code Iowa, § 2074, 
I)roviding that no contract shall exempt any 
carrier from the liability existing had no 
contract been made, a stipulation in a contract 
executed in Iowa for transi>ortation of live 
stock from a point in Iowa to a point in Mis- 
souri, which requires notice of a claim for loss 
within a specified time, is invalid. — McKinstry 
V. Chicago, R. I. & P. Ry. Co., 134 S. W. 1061, 
153 Mo. App. 546. 

The stipulation is invalid under the provi- 
sions of the amendment to the interstate com- 
merce act known as the Hepburn Bill (Act 
June 29, 1906, c. 3591, § 7, 34 Stat. 595), pro- 
hibiting a carrier from contracting with a 
shipper for interstate transportation of 
freight, where the contract affects any part 
of the carrier’s common-law liability. — Id, 


App. 1913. A stipulation in a contract 
for the shipment of live stock, requiring that, 
as a condition precedent to any right to re- 
cover for loss or injury to the live stock, writ- 
ten notice of a claim therefor shall be given 
before said live stock is removed or inter- 
mingled with other live stock, is reasonable 
and valid. — McElvaln v. St. I.^ouis & S. F. R. 
Co., 1.58 S. W. 4(54, 170 Mo. App. 379. 

App. 1914. Stipulations as to interstate 
shipments, requiring notice of claims for dam- 
ages to live stock, held valid. — Hamilton v. 
(liicago & A. R. Co., 104 S. W. 248, 177 Mo. 
App. 145. 

App. 1914. A stipulation in a contract 
for the Hhipnnmt of live stock as to serving of 
notice of loss within one day after delivery at 
destination held not unreasonalde under the 
facts. — Uiddler v. Missouri Pac. Ry. Co., 171 
S. W. (5:i2, 184 Mo. App. 709. 

App. 1914. A stipulation, in a contract 
for interstate carriage of live stock, as to no- 
tice of loss held valid, and a shipi>or giving no- 
tice after the expiration of the time limit 
may not recover. — Smith v. St. Louis South- 
westtun Ry. Co., 171 S. W. 6.35, 186 Mo. App. 
401. 

App. 1915. Plaintiff’s failure to comply 
with re(juirements of interstate shipment con- 
tract as to notice of damage, and as to a writ- 
ten claim, held valid defenses. — Potter v. Kan- 
sas City Southern Ry. Co., 172 S.W. 1153, 187 
Mo. App. 56. 

App. 1915. A provision, in a contract 
for interstate transportation of live stock, 
that notice of damages must be given within 5 
days after unloading, is reasonable, and fail- 
ure to give notice bars a recovery. — Dunlap v. 
Chicago & A. Ry. Co., 172 S.W. 1178, 187 Mo. 
App. 201. 

App. 1916. Where hogs were shipped by 
rail at a limited liability rate, approved by the 
Public Service Commission, instead of at a 
common-law liability rate, i>rovlsion in ship- 
ping contract requiring shipper to give notice 
of claims for damages, within ten days at the 
most, was enforceable. — Hull v. Chicago Great 
Western R. Co., 185 S.W. 1155, 193 Mo. App. 
425. 

App. 1916. A bill of lading provision, re- 
quiring written notice of claim for damages 
to carrier within a certain lime after live 
stock is delivered and before mingled with 
other stock, is valid. — Johnson v. Missouri 
Pac. Ry. Co., 187 S.W. 282. 
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App. 1917. Provision in contract for In- 
terstate shipment of live stock, that shipi^er 
should give written notice of any claim for 
damages to carrier’s agent before removing 
stock from destination or place of delivery, 
and before mingling it with other stock, is en- 
forceable.— O’Briant V. Pryor, 195 S.W. 759. 

App. 1920. Provisions of a bill of lading 
covering an interstate shipment of live stock 
requiring notice of loss or injury to l)e given 
in writing, and nQti<‘e that claim would be 
made filed within 95 days, and verlfie^l item- 
ized claim filed within 125 days were valid, in 
view of Interstate (^unmerce Act, § 20, as 
amended (49 USCA g 20). — Cunningham v. 
Missouri Pac. R. Co., 219 S.W. 1003. 

App. 1920. A provision in a contract be- 
tween a shipi)er and a carrier for the shii>- 
ment of live stock, requiring notice in writing 
of injury sustained during shipment, livid val- 
id. where supported by gcKKl and valid con- 
sideration. — Schade v. Missouri Pac. R. Co., 
221 S.W. 14G, 204 Mo. App. 88. 

(4). PuTrer to imiioiie ilntles on 
Mlil|>]»er an to care of stock. 

App. 1915. Provisions of shipping con- 
tract that live s((K‘k was not to be transported 
within any spwific time and was to be fed by 
shipper held valid, except as to negligence, lia- 
bility for which was not changwl by the In- 
terstate commerce act as amended. — Hunt v. 
St. I>ouis, 1. M. & S. Ry. Co., 173 S.W. 01, 187 
Mo. Ai)p. 639. 

(5). Talldity of contract frrantlnflr 
exemption. 

Sup. 1883. Where a shipper delivered 
stock to a carrier for transportation, and ac- 
cepted a siK'cial contract limiting the liability 
of the carrier, he was bound to examine and 
ascertain its C'ontents, and, in the absence of 
fraud or mistake, the writing must be taken 
as lli(‘ sole evidence of the final agreement of 
the parties ; and it is immaterial that the con- 
tract was pr(‘sentcd to him for his signature 
after the cattle were loaded and at a time too 
late for him to examine its provisions, unless 
there was fraud or mistake.— St. IvOiiis, K. C. 

& N. Ry. Co. v. Cleary, 77 Mo. 634, 40 Am. Rep. 
13. 

Sup. 1890. A contract for the shii)mont 
of an animal which fixes no charge to he paid 
therefor, leaving the schedule rate to govern, 
and which states that the animal’s value does 
not exceed $50, and the carrier shall not be 
liable beyond that amount in case of loss or 
damage through Its negligence, is not such a 
contract as fixes an agreed value on which to 


base l)oth a rate of transiwrtatlon and the lia- 
bility for loss, but, in case of loss, leaves the 
actual value of the animal to be shown by 
extrinsic proof; and tlie provision limiting 
the liability of the carrier is vedd for want of 
consideration.— Kellermun v. Kansas City, St. 
J. & C. B. R. Co., 37 S.W. 828, 130 Mo. 177, 
adopting opinion by court in banc, 34 S.W. 
41, 130 Mo. 177. 

Sup. 1998. A contract signed by a ship- 
per of stock whereby the comiiany was not to 
be liable for delay In transi)ortation, or for 
loss or injuries, unless notice was given within 
one day after delivery, was not binding upon 
the sbii)per where tliere w^as no consideration 
for the agroi‘mont, though the contract recit- 
ed that the rate charged was less than that 
charged for shi[)ments at the carrier’s risk. — 
George v. Chicago, R. I. & P. Ry. Co., 113 S. 
W. 1099, 214 Mo. 551, 127 Am. St. Rep. 090. 

Sup. 1915. Shipper’s agent who deliv- 
ered horse to carrier held to have authority to 
bind (be sliii)per by (‘xecuting a limited lia- 
bility contract based ui)on the declared value 
of the horse: the shipper being charged with 
knowledge that such contract Avas a reipilsite 
of shipment at the rate givim. — Donovan v. 
Wells Fargo & Co., 177 S.AV. 839, 205 Mo. 291. 

Sup. 1917. Where schedule of railroad’s 
rales for carrying sten-k contains two rates, 
one, lower, where contracts limiting liability 
mu.st be entered into, another, higlier, where 
no such contract is requinnl, difference be- 
tween rates is consideration for contract limit- 
ing liability. — Bilby v. Atchison, T. & S. F. 
Ry. Co., 199 S.W. 1004. 

Provision In railroad’s schedule of rates 
for carrying live stock, joint with other rail- 
roads, held to authorize coiilraet covering in- 
terstate shii>ment.s in form of several blanks 
of s<*veral companies to which joint schedule 
applied, — Itl. 

Shli)per of live stock, having duly execut- 
ed contrju'ts with railroad, in law had knowl- 
edge of their contents, and fact that coi)y giv- 
en to KhipiK»r’K agent in charge of train of cat- 
tle was taken up at end of trip, like ticket, did 
not excuse failure to comply with condition 
precedent. — Id. 

Sup. 1923. An interstate shipper did not 
waive right to damages for delay In furnish- 
ing stock cars by a provision In the subse- 
quent bill of lading that all i>rior contracts 
relating to the manner of receipt or transpor- 
tation of the live stock described herein, or 
funiishing cars therefor, are hereby waived 
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and merited in this ap^reement, It not being 
within the power of the carrier under the 
("armack Amendment to the Interstate Com- 
merce Act (49 ITSCA § 20) to make a contract 
exempting it from liability for damages re- 
sulting from its own negligence or unlawful 
act in the handling of interstate business. — 
Howell V. Hines, 249 S.W. 924, 208 Mo. 282. 

App. 1H85. An agreement, signed by a 
shipper of live stock, providing that the car- 
rier shall not be liable for more than $100 on 
account of the loss of any one animal, is a 
valid contract, binding uix>n the parties al- 
though the shii)iK*r did not know, at the time 
he signed the contract, that it contained such 
limitation of liability. — Brown v. Wabash, St. 
L. & P. Ry. Co., 18 Mo. App. 508. 

App. 1889. A siK'cial contract between a 
shiinK^r of stock and a carrier, limiting the 
latter’s liability, cannot be set up by the car- 
rier ill def(*nse of the shipiK»r’s action to recov- 
er the value of the stock klllwl, unless the 
contract was in fact signed at the time the 
stock was killed. — Doan v. St. Louis, K. & N. 
W. Ry. Co., 38 Mo. App. 408. 

App. 1895. Cattle were shipi>e<l under a 
(»ontract providing that, in case of any un- 
usual delay or detention of the cattle from any 
cause whatever, the plaintiff was to accept, as 
full compensation for all loss or damage sus- 
tained in conse(inenco of such delay, the 
amount actually expendwl by them in the 
purchase of food and water for the stock 
aforesaid. Held, that such contract was in- 
valid, it being practically an exemption from 
the entire liability of the carrier for its neg- 
ligence, and is unfair, unjust, and unreason- 
able, and hence it was error to limit plaintiff’s 
recovery to such sum. — Vaughn v. Wabash Ry. 
Co., 62 Mo. App. 461. 

App. 18t)5. Where contract for shipment 
of hogs, limiting the valuation of the hogs, 
was invalid for want of consideration, the 
plaintiff was not limited to the valuation fixed 
in the contract, but could show their true val- 
ue. — Paddock v. Missouri Pac. Ry. Co., 60 
Mo. App. 328. 

Where the rate of freight charged in a 
•contract of shipnumt limiting the carrier’s 
common-law liability was less than the max- 
imum rate allowed by statute, the difference 
in rates did not constitute a consideration for 
the release from liability; the carrier not 
having adopted such maximum rate for shii>- 
IK»rs who declined the contract releasing lia- 
bility .~^d. 


Where a carrier had a higher rate of 
freight than that charged in a contract re- 
leasing much of its common-law liability, but 
such rate was not i)Osted in its depots for pub- 
lic inspection, as required by Rev. St. 1889, § 
2639, there was no consideration for the re- 
lease from liability. — Id. 

Where, in an action for damages to hogs 
shipped over defendant’s railroad, the defense 
was that the plaintiff had signed a contract of 
shipment releasing the defendant from lia- 
bility in consideration of a reduced rate of 
freight, but the evidence showed that the 
higher rate chargefl for shipments without the 
release of liability was greater than the maxi- 
mum rate fixed by statute, the' contract re- 
leasing liability was void for lack of consid- 
eration. — Id. 

App. 1896. In an action for damages for 
breach of a verbal contract by which defend- 
ants undertook to receive and ship cattle, the 
defense interposed was that plaintiffs and de- 
fendants entered into a written contract for 
the shipment of the cattle, in which there was 
a clause to the effect that plaintiffs released 
any cause of action for damages that might 
have accrued on any prior contract. When 
plaintiffs offered their cattle for shipment, de- 
fendants proposed to charge them a rate of 
150 i)er cent, of the rate named in the freight 
tariff, unless plaintiffs would enter into a spe- 
cial contract releasing existing causes of ac- 
tion under any prior contract, but, in case of 
such release, to carry the cattle at the regular 
rate named in the freight tariff. The maxi- 
mum rate of 150 per cent, of the rate named 
in the regular freight tariff would exceed the 
maximum allowed under Rev. St. §§ 2674, 
2675. Plaintiffs accepted the latter proposi- 
tion and executed the release. IJvId, that the 
rate charged was not the reduced rate, and 
therefore there was no consideration for the 
release. — Wilson v. Missouri Pac. Ry. Co., 66 
Mo. App. 388. 

App. 1898. In an action for the loss of 
live stock, where the answer alleged that 
there was a lesser rate of $47, and the proof 
w'as that plaintiff ])aid $51.70, but the answer 
alleged that the $47 rate was for standard 
cars, and plaintiff had a stable car which was 
considerably longer than the standard car, it 
may be fairly inferred that the difference be- 
tween the rates arose out of the difference in 
the length of the cars, and that therefore the 
rate exacted was not Illegal. — Wyrick v. Mis- 
souri, K. & T. Ry. Co., 74 Mo. App. 406. 

If a shipi)er did not know the contents of 
a contract for transportation, and if the time 
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intervening between the loading of the live 
stock and the starting of the train was so 
short as not to afford him a reasonaide op- 
portunity to read the contract and acquaint 
himself with its contents, he should have re- 
jected and refused to sign it, and, if he elected 
to sign it, he cannot be permitted to evade its 
terms on the ground that he did not know 
its contents. — Id. 

App. 1899. A contract for the shipment 
of cattle provided that all damages caused 
by delay should be compensated by the repay- 
ment to the shlpi)er of the sums expended by 
him for food and water for the cattle. In 
consideration of this exemption the carrier 
gave the .sliipi)er a reduced rate. The shii>- 
ment was delayed, but not through the neg- 
ligence of the carrier. llvUJ, that the shipper 
was bound by the exemption. — Vaughn v. AVa- 
bash Ry. Co., 78 Mo. App. 9:i9. 

App. 1901. A six'cial reduced rate is a 
sufficient consideration for the release of a 
carrier from liability in excess of the valua- 
tion declared by the shipper of cattle. — Bow- 
ring V. Wabash Ry. ('o., 90 Mo. App. 324. 

App. 1903. A stipulation, in a contract 
of shipment of cattles that in case of loss the 
value* should be fixed as at the time and place 
of shipment, is valid, though there is noth- 
ing to show that the transixirtation was at a 
reduced rate. — 101 Live Stock Co. v. Kan.sas 
City, M. & B. R. Co., 75 S.W. 782, 100 Mo. App. 
(574. 

App. 1904. The granting of rates si)eci- 
tied in a schedule filed with the Interstate 
Commerce Commission is not a consideration 
for a contract limiting the railroad comi)any’s 
liability for delay in the transportation of 
live st<K'k. though the company had a schedule 
of other and higher rates which was not filed 
with the commission. — Summers v. AVabash 
R. Co., 79 S.W. 481, 114 Mo. Ai>p. 452. 

App. 1904. AVhere a shipper of cattle 
estimated the weight to the carrier at 1,200 
pounds each, but the carrier’s agent made 
an indeixuident estimate of 1,100 pounds, and 
on his own motion incorporated such esti- 
mate in the contract of shipment, on which 
weight the freight rate was based, the car- 
rier was estopped to claim that, by reason 
of the fact that the cattle overran the esti- 
mated weight, the shipment was made at a 
reduced freight rate, which entitled the car- 
rier to limit its common-law liability. — Rice 
v. AVabash R. Co., 80 S.W. 974, 106 Mo. App. 
371. 


In the absence of a special consideration 
therefor, a provision in a bill of lading for 
the shipment of cattle that the shipper, in con- 
sideration of the rate named, agreed to wa- 
ter and feed the stock at his own expense, 
and, in the event of any unusual delay or de- 
tention, the shipper agreed to accept as full 
comi)ensatlon for any loss or damage the 
amount actually exiamded by him in the pur- 
chase of feed and water for the stock shipped, 
was unenforceable. — Id. 

App. 1904. Where there is no evidence 
of a reduction in the rate charged for a shii>- 
meiit of live stock, there was no consideration 
for the limitation of the carrier’s liability in 
the contract, and such limitation is no de- 
f(‘nse in an action for delay in transportation. 
—Sloop V. AVabash R. Co., 84 S.W. Ill, 117 
Mo. App. 204. 

App. 1905. Contracts betwi'cn a ship- 
per and carrier, fixing the value of the shii)- 
ment to litpiidate damages in cast* of injury, 
ill order to lx* valid, must be enlercHl into by 
the shipptT before or at the time the goods 
are delivered for transiK>rtation. — Keyes-Mar- 
shall Bros. Livery C’o. v. St. Louis & 11. R. Co., 
87 S.AA". 553, 113 Mo. App. 144. 

App. 1906. AVhere a live stock transpor- 
tation contract limittKl defendant's liability 
in consideration of a “reduced rate,” but it 
apixared that defendant had but one rate for 
the carriage of the stixk between the points 
in question, such contract in so far as it at- 
tempted to limit defendant’s liability, was 
without consideration and would be treat(*d 
as an ordinary bill of lading, on which de- 
fendant was bound to ixu’form the common- 
law obligations of a common carrier. — Ficklin 
& Son V. AVabash R. Co., 92 S.AV. 347, 115 Mo. 
App. 633. 

App. 19(X>. A carrier’s cattle contract 
provided that the cattle were valued at $50 
a head and were shipix*d subject to the rules 
of the comiMiny and of the schedule of valua- 
tion and weights; such valuation being 
named by the shipix*r “both for the purpose 
of securing a reduced freight rate” and that, 
in case of loss or injury to the cattle, the lia- 
bility of the carrier should not exceed the 
amount per head so stated. The carrier had 
no other rate than that charged for the shlj)- 
ment of cattle of such valuation between the 
points in question, but did have higher rates, 
for cattle of higher proiKjrtlonate value, and 
also had but one form of contract which pro- 
vided a limited liability. Held, that such 
contract was ineffective to limit the car- 
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Tier’s liability. — Flcklln v. Wabash R. Co., 

93 S.W. 847, 117 Mo. App. 221. 

App. 190(5. A provision in a contract for 
the shipments of live stock limiting the 
amount of recovery by the shipper in a case 
of loss is invalid, where the carrier’s liability 
is based on negligence, and there is no show- 
ing that the shipper received a lower rate 
as consideration for the limitation. — Jones v. 
Quincy, O. & K. C. R. Co., 94 S.W. 735, 117 
Mo. App. 523. 

App. lOOO. A stipulation in a contract 
for the shipment of cattle that, in case of any 
delay, the amount exi)ended for the purchase 
of food in consequenct^ thereof should be full 
compensation for the delay, in consideration 
of a reduced rate, was supported by a good 
consideration. — Fulhrlght v. Wabash R. Co., 

94 S.W. 992, 118 Mo. App. 482. 

App. 1908. A reduced rate for carriage 
is a sufficient consideration to support an 
agreed valuation of freight in the event of 
loss. — Hancock v. Chicago & A. Ry. Co., Ill 
S.W. 519. 131 Mo. Ai»p. 401. 

A contract of shiimient of horses, provid- 
ing that the carrier would transiK)rt the 
horses “at the rate of Trf. p(‘r cwt.,” that rate 
being less than the rate charged for transiwr- 
tation at the carrier's risk, or when the val- 
uation was declared to be greater than that 
given therein, named no rate as a reduced 
rate; for, if tlie expression, “at the rate of 
Trf. per cwt.,’’ be interpreted as at the tariff 
rate per hundr(*d lamnds, it is still not a 
named rate, where there is nothing to show 
the tariff rate. — Id. 

A contract of shipment of horses, provid- 
ing that the carrier would transport the hors- 
es “at the rate of Trf. jjer cwt.,” that rate 
being less than the rate charged for trans- 
portation at the carrier’s risk or when the 
valuation was declared to be greater than 
that given therein, cannot be made to apply 
to the shipment in question, since it was a 
shipment of horses as such, without regard 
to weight, so as to supi)ort the defense of 
agreed valuation, in the event of loss, in con- 
sideration of a reduced rate. — Id. 

App. 1999. The contract of carriage of 
a horse, the value of which is therein recited 
to be ^100, though reciting that the rate 
charged is a reduced one, and though a higher 
rate is charged on horses of a greater de- 
clared value, does not charge a reduced rate, 
so as to authorize a limitation of its com- 
mon-law liability ; the rate charged being the 


only one offered for horses of a declared value 
of $100. — Creel v. Missouri Pac. Ry. Co., 119 
S.W. 30, 137 Mo. App. 27. 

App. 1909. A carrier’s rules, printed on 
live stock contracts, i)ermitted free transpor- 
tation for only three men to accompany 11 
cars of cattle, or more, but provided for free 
transi>ortation for one man to accompany 1 
car. l*laintiff shiiq)ed 13 cars, and, in order 
to obtain transportation for more than three 
men, shipped 2 cars in his own name, and the 
remaining 11 in the names of six other per- 
sons: the contracts for the cars being ex- 
ecuted by plaintiff in the namt*s of the per- 
sons who accompanied him and the cattle. 
Held, that the fact that plaintiff thereby ob- 
tained transi)ortation for more men than he 
was entitled to, which was eipial in value to a 
considerable sum of money, was not a con- 
sidc*ration for a limited liability contract, pro- 
viding for notice of loss within 10 days, under 
the rule that the (onsideration for a contract 
must r(‘st in a mutual agreement. — Burgher 
V. Wabash R. Co., 120 S.W. 073, 139 Mo. 
App. (52. 

App. 1910. A contract for the carriage 
of live stock by a railroad company, reciting 
that the rates charged are classified according 
to the value of the animals, a higher rate 
being charged for those shown by the ship- 
l)er’s statemcmt to be of a value more than 
.$100 than for those of a less value, and lim- 
iting the railroad’s liability for injuries to 
the value stated by the shipper, does not show 
a valid consideration for the limitation to 
$100 per head, the amount stated by the shii>- 
per as the value of his stock. — Van Buskirk 
V. Quincy, O. & K. C. R. Co., 128 S.W. 21(5, 143 
Mo. App. 707. 

An agreement in a shipping contract lim- 
iting the liability of the carrier to a stated 
valuation of the proix'rty is valid if supi)orteil 
by a valid consideration, such as a reduced 
rate, but not without a special consideration. 
—Id. 

App. 1910. Where the trial court found 
that the rate charged was the usual rate for 
shipment of mules between the same iwints, 
and there was evidenc^e to support the finding, 
no consideration was shown to support a con- 
tract releasing the carrier from liability, or 
for an agreed valuation of the animals at leas 
than their real valuation, though the contract 
of shipment stated the rate was the tariff 
rate, and less than the rate for transporta- 
tion at carrier’s risk.— Harrington v. Chicago, 
R. I. & P. Ry. Co., 128 S.W. 807, 143 Mo. App. 
418. 
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App. 1910. A written application to a 
carrier for shipment of live stock at a reduced 
valuation in consideration of a reduced rate, 
followed by the carrier’s signed accei)tance 
of the shipment at such valuation, and fol- 
lowed by an agreement for the transportation, 
all written on the same piece of imper, con- 
stituted one contract supported by one con- 
sideration. — McKlvaln v. St. Louis & S. F. 
li. Co., 131 S.W. 730, 151 Mo. App. 120. 

In an action by a shipper under a con- 
tract to carry live stoc'k, reported to have 
iK'en made at a reduced rate in consideration 
of a reduced valuation, it could be shown that 
there was only one rate, and hence no reduced 
rate. — Id. 

App. 1910. A special contract for car- 
riage of live stock, which provides for a re- 
duction of coinnion-law liability on the part 
of the carrier, must be supiKirted by a consid- 
eration to be valid, and, if the consideration is 
recited to be a reduced rate, the rate must be 
in fact a rediu'ed one ; and hence where a bill 
of lading which reduced the carrier’s liability 
recited that such reduction was in considera- 
tion of a reduced freight rate, and also re- 
cited that the rate chargtHl was the tariff 
rate, the tariff rate being the maximum rate 
possible, there was no reduction in charges, 
and the agreement was invalid for lack of 
consideration. — Resheer v. St. Louis & S. F. 
K. Co., 131 S.W. 7U7, 151 Mo. App. 80. 

App. 1910. A shipping contract recit- 
ing that the charge for transiiortation of the 

horse was at the rate of tariff i>er cwt., 

and that, in case of loss, the carrier’s liability 
should be limited to a certain amount, did 
not show consideration for the limitation of 
value, since there was no reduction in the 
rate, though the contract recited that it was 
less than the rate charged for shlinnents at 
the carrier’s risk. — Burns v. C’hicago, R. I. 
& P. Uy. Co., 132 S.W. 1, 151 Mo. App. 573. 

A ship]>ing contract reciting that the 
charge for transportation of the horse was 

at the rate of tariff i>er cwt., said rate 

being less than charged for shipments at car- 
rier’s risk, and that in case of loss a recovery 
could be had for the cash value of the prop- 
erty at the time and place of shipment, but 
in no case to excised a certain amount, did not 
show a consideration for the limitation of val- 
ue, where the contract did not show that the 
horse had been weighed, but Instead a lump 
charge was paid for the transportation. — Id. 

App. 1910. AVhere there was no valid re- 
duced rate in a carrier’s contract for the ship- 


ment of animals, a provision limiting the car- 
rier’s liability was unsustainable for want of 
consideration. — Grant v. Chicago, R. I. & P. 
Ry. Co., 132 S.W. 311. 

App. 1911. IVhere a carrier had one 
rate on horses valued at $100, which was the 
regular tariff rate, and the contract of shii>- 
ment attempted to differentiate that rate 
Into a reduced rate, by comparing it with 
higher rates charged for horses of higher 
value, such a comparison is improiier, and it 
will not serve as a consideration for a lim- 
ited valuation clause. — Leas v. Quincy, O. & 
K. C. R. Co., 130 S.W. 903, 157 Mo. App. 455. 

App. 1912. Provision in a contract of 
shipment of horse.s, limiting the carrier’s lia- 
bility to $100 per head for the horses, is in- 
valid, notwithstanding a recital tlierein that 
the shipper acknowledged he had the option 
of shipping at the carrier’s risk, at a higlier 
rate, and accepted the lower rate; the undis- 
puted evidence Ixdng that he had no such op- 
tion, but part of the horses having been loaded 
in the car furnished before he went to see the 
agent about the contract, and then, accord- 
ing to his t(*stimony, he being plainly told by 
the agent that if the burst's w^ere to be shipix'd 
over that road lu* would have to sign that con- 
tract, and that it was the regular contract 
that all shippers were reciulrtd to sign ; and 
the agent’s testimony being that he simply 
tendered him the regular contract that he 
tendered everylxdy, and that he signed it, as 
everylxxly did, “on the jump.” — Rlankensliip 
V. St. Louis iVt S. F. R. Co., 142 S.W. 471, KiO 
Mo. App. G31. 

App. 1914. One shipping cattle under a 
contract providing that, for the consideration 
contained therein, the carrier agreetl to trans- 
port at the rate named, which was less than 
when the valuation was declared to be greater 
than that declared, subject to the conditions 
specified, is detmied to have asscaited to the 
provisions of the contract, including one re- 
quiring notice of claim for damage. — Hamil- 
ton v. Chicago A. R. Co., 164 S.W. 248, 177 
Mo. App. 145. 

App. 1915. A stipulation In a contract 
for interstate transportation of live stex'k, re- 
quiring notice of damages, is enforceable, 
though unsupiwrted by a consideration of a 
reduced rate. — Dunlap v. Chicago & A. Ry. 
Co., 172 S.W. 1178, 187 Mo. App. 201. 

App. 1915. Unless supjiorted by an In- 
dependent consideration, such as a reduction 
in freight rates, an agreement to give notice 
of loss within a short time cannot be sup- 
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ported. — Botts v. St. Louis & H. Ry. Co., 177 
S.W. 740, 191 Mo. App. 676. 

A bill of lading held to show no reduction 
in rates affording a consideration to support 
a special contract. — Id. 

App. 1910. A bill of lading provision, 
requiring written notice of claim for damages 
to carrier within a certain time after live 
stock is delivi'red and l)efore mingUnl with 
other stock, requires no special consideration 
to support it. — Johnson v. Missouri I*ac. Ky. 
Co., 187 S.W. 282. 

App. 1918. A provision in a contract of 
shipment of cjittle, Hint the carrier d(M»s not 
assume any liability for live stock while re- 
maining in pens awaiting shipment, is void 
us far as intemled to relieve the carrier of 
iiegligen(‘e. — Ak(*inan v. Wabash Uy. Co., 201 
S.W. r»9(). 

App. 1918. (-arrier’s sche<lule of rates 
file<l with the Public Service C-omiiiission. pro- 
viding a i*<'rtain rate iK*r 100 pounds for shec'p 
the deelar(‘d value of which d<H‘s not exceed 
$.1 each, with provision for a c(u*tain increase 
of rates for those the dt‘clare<l value of which 
is greater, furnishes no luisis for limiting 
(‘arrier's liability to dcM-lared value of $.■). — 
Hull V. (Mii<*ago, B. & Q. U. Co., 208 S.W. 494, 
200 Mo. Ai>p. 

App. 1920. Tu an action for Injuries to 
a jack sliipiu'd. that the contract contained 
a statement limiting the liability of the car- 
rier to $100 could not o])i‘rate to exempt the 
carrier from liability for injuries ex(vcMling 
such amount; it not constituting a stipula- 
tion of the parties, but meiTly an arbitrary 
declaration on defendant’s i>art. — Schade v. 
IMissouri Pac. R. Co., 221 S.W. 146, 204 Mo. 
App. 88. 

App. 1922. A contract to furnish cars 
for an lnt(*rstate shipment is governed by 
federal law, and only the legal rate can be 
charged, and so a release therein of liability 
for delay in consideration of the rate is with- 
out consideration, and void. — Grass v. St. 
Louis-San Francisco Ry. Co., 238 S.W. 551. 

App. 1928. Shipix*r may remain silent as 
to value of animals shipiK^d and recover full 
value for loss, unless carrier secures written 
agreement to released value (Hepburn Act, as 
amended by Act March 4, 1915, and Act Aug. 
9, 1910 [49 USCA § 201).— Hunter v. Ameri- 
can Ry. Express Co., 4 S.W.(2d) 847. 

In absence of evidence that shipper of 
horses knew of bill of lading limiting value 


until after injury to horse, he was not bound 
thereby (Hepburn Act, as amended by Act 
March 4, 1915, and Act Aug. 9, 1910 [49 USOA 
§ 20!).— Id. 

Evidence that shipper of horses did not 
know of bill of lading fixing released value un- 
til after injury to horse held to entitle him 
to recover actual damages (Hepburn Act, as 
amended by Act March 4, 1915, and Act Aug. 
9, 1910 149 USCA § 201).— Id. 

Shipper of horses, not knowing of bill 
of lading fixing releaseil value before injury 
to horse, held not to have ratified it (Hepburn 
Act, as amended by Act March 4, 1915, and 
Act Aug. 9, 1910 [49 tISCA § 201).— Id. 

Shipix^r, not knowing of contract for 
shipment, made by another, held not bound 
by released value fixed thereby (Hepburn Act, 
as amended by Act March 4, 1915, and Act 
Aug. 9, 1910 [49 IJSl^A § 20]).— Id. 

(O). Operation and effect of limlta- 
tionn in ficenerni. 

Sup. 1880. In an action against a rail- 
road company to rec'over damage's for the loss 
of shei'p, eauscxl by the n(‘gligence of defend- 
ant, where it apixmrs that, in consideration of 
a reduction of freight rates, plaintiff agreed 
to take all risks of transportation, and to load 
and unload the sheep at his own exixnse and 
risk, and that the loss occurred by rtnsoii of 
the sheep Ixdng kept in the cars overnight aft- 
er reaching their destination, held, that de- 
fendant is not liable, although the she<‘i> were 
kept in tlie cars because the defendant re- 
fused to furnish men to herd the sheep dur- 
ing the night, and the stwk pens w(‘re too 
small to hold them, when it further appi'urs 
that defendant consented to ship the cars 
over a ti’an.sfer track of another road to the 
sto<*k ixms of such otluT road, so that plain- 
tiff could unload the sheep there, if the plain- 
tiff would get the consent of the officers of 
that road to the use of the track for that pur- 
pose, and, on plaintiff’s failure to get such 
consent, offered to haul the cars up to its 
own stock i)ens, so that plaintiff could unloa<l 
the sh(K»p there. — Meyers v. Wabash, 8t. L. 
& P. Ry. Co., 2 S.W. 2a3, 90 Mo. 98. 

Sup. 1887. A stipulation in a bill of lad- 
ing or contnict of shipment of live sto<*k 
whereby the shipper assumed “the risk of 
losis or injury to the mules by fire or any ac- 
count whatever’’ does not relieve the common 
carrier from his common-law liability for 
negligence. — McEadden v. Missouri Pac. Ry. 
Co., 4 S.W. 089. 92 Mo. 343, 1 Am. St. Rep. 
721. 
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App. 1885. A contract, signed by the 
shipper of cattle, agreeing to release the car- 
rier from all claim of damage or injury to the 
stock from any defects in the cars, does not 
exonerate the carrier from the duty to fur- 
nish suitable cars for the transportation of 
the cattle; and for injuries to the cattle from 
defects in the cars of which the carrier had 
notice it is liable. — Potts v. Wabash, St. L, & 
P. Ry. Co., 17 Mo. A\yp. 394. 

App. 1885. (’’arriers are not responsible 
for injuries to animals resulting* from their 
own inherent propensities, but are bound to 
provide suitable, safe, and si^cure cars for 
the transaction of their business; and a con- 
tract, though signed by the ship|>er, agreeing 
to release the carrier, will not e'xonerate him 
from the resulting damage, or from his im- 
plied duty to furnish suitable means to safely 
transact his business. — Brown v. Wabash, St 
L. & P. Ry. Co., 18 Mo. App. 568. 

A contract for the shiimient of live st<H*k 
provided that the shipi)er agreed, ns soon as 
the stock was placwl in cars, to sw that all 
the doors and openings in the cars were closed 
and fastened, and afterwards kept so, and 
that he releastnl the carrier from all claims 
for damage or loss sustained in conse<iuence 
of the escape of the stwk through doors and 
openings in the car, or because of the crowd- 
ing or fright of the animals, or from any de- 
fect in the doors or their fastenings. Held, 
that this release of liability did not extend 
to a loss of an animal caused by the fact 
that the car was not of sufficient strength to 
hold the animals. — Id. 

App. 1880. Where plaintiff contracted 
with defendant railroad company, through its 
agent, to ship a horse, and, while plaintiff was 
loading the horse into a car through a chute 
provided by the railroad the same gave way, 
and the horse was injured, the making of a 
subsequent written contract and the terms 
of such contract could not de]>rive plaintiff of 
his rights that had already accrued under the 
parol contract. — McCullough v. Wabash West- 
ern Ry. Co., 34 Mo. App. 23. 

App. 1889. A clause in a shipping con- 
tract, “that the liability of the company for 
damage to valuable live stock shall not ex- 
ceed $100 for each animal, except on special 
agreement,’’ was held not to limit the liablli- 
|ty of the comi)any for the loss of a horse, 
killed through the negligence of the company ; 
there being no fraud or misrepresentation as 
to the -real value of the horse on the part of 
the shipper at the time of making the con- 


tract. — Doan V. St. Louis, K. & N. W. Ry. Co., 
38 Mo. App. 408. 

App. 1891. A bill of lading by which the 
carrier agrees to carry live stock to the point 
of dt'St illation only if it is on its own line, and 
which provides that each carrier shall be li- 
able for loss on its own line, relieves the car- 
rier from liability for the negligence of con- 
necting carriers, notwithstanding the i>rovi- 
sions of Rev. St. 1880, § 944, imixising on 
carriers which contract to transport g(K)da bi^ 
yond their terminus a liability for such neg- 
ligence. — F. A. Drew Glass Co. v. Ohio & M. 
Ry. Co., 44 Mo. App. 416. 

App. 1891. A common carrier may, not- 
withstanding the provisions of Rev. St. 1889, 
§ 944, agree to carry live st(x*k to the terminus 
of its own route only, and stipulate for a ces- 
sation of its liability as a common carrier be- 
yond that point. — Historical Pub. Co. v. Ad- 
ams Express Oo., 44 Mo. App. 421. 

App. 1895. Where a jack was shipT)ed at 
a rate based on an arbitrary weight of 3,(K)0 
pounds, while horses and mules are shipiM‘d at 
a rate based on an arbitrary w(4ght of 2,900 
pounds, a limitation of liability for each 
horse and mule will not apply to the jack. — 
Richardson v. Chicago & A. R. Co., 62 Mo. 
App. 1. 

App. 1895. Where a shipment of cattle 
was made at a reduc^txl rate und(T a contract 
relieving the t»arrier of responsibility for any 
loss or damage to the cattle while being loiul- 
ed, forwardtMl, or unloaded, or for injuries 
sustained from suffo(‘ation, overloading or 
frigid, or from crowding of the animals upon 
each other, and there was no evidence of neg- 
ligence on the jwirt of the carrier over the 
part of the route on which a steer was killed, 
there cun be no recovery for the steer. — 
Vaughn v. Wabash Ry. Co., 62 Mo. App. 461. 

App, 1890. Where a carrier contracted 
to carry hogs, and the contract limitixl its li- 
ability to los.ses occurring on its own line, and 
the connecting carrier refused to receive the 
hogs, whereupon the ciirrier having* charge of 
them placed them in pens, it thereby shifted 
its liability as carrier to that of custodian of 
the property or forwarding agent. — ^Larlmore 
V. Chicago & A. R. Co., 65 Mo. App. 167. 

App. 1898. Where the recitals in a con- 
tract for transportation prima facie estab- 
lished that plaintiff shipped his animals In 
consideration of a si)ecial or reduced rate, 
and those recitals were not contradicted or 
overthrown by any evidence in the case, they 
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must be (loemed conclusive. — Wyrick v. Mis- 
souri, K. & T. Ry. Co., 74 Mo. App. 406. 

App. 100.5. Where a shipment of hoff.s 
arrived at the city of di*stlimtion at 8 o'clock 
a. m. on a very warm day, failure of the rail- 
road comiwiny to deliver them at the pens un- 
til 3 o’(*l(K*k p. m. was grcKiis negligence, for 
which the company was liable, notwithstand- 
ing a provision in the contract of shipment 
that, in consideration of a redncecl rate, there 
should be no liability for delay in shipment. — 
Smith v. Chicago. R. I. & P. Ry. Co., 87 S.W. 
9, 112 Mo. App. 610. 

A contract by a shipiu'r of live stfK*k ex- 
empting a carrier from liability for failure to 
deliver stwk promptly doi^ not cover a neg- 
ligent delay. — Id. 

App. 1905. Where a written agreenumt, 
voluntarily signed by a shipper while on the 
irain with his cattle, eontaiiied a clause waiv- 
ing liability on account of delay in shlpidng 
the <^attle after the delivery of the same to 
the agent, no action c^aild bo maintainefl by 
the sliiptKW for a breach of a verbal promise 
made b.v the ag^tmt to transfH»rt the cattle by 
the first train. — Hoover v. St. Louis & S. F. R. 
Co., 88 S.W. 769, 113 Mo. App. 688. 

App. 1906. A provision in a contract for 
the shipment of live stock that the carrier 
should not be liable for damages resulting 
from suffocation of animals in transit does 
not apply where* the suffocation results from 
a delay in the shipment due to the negligence 
of the carrier. — MePall v. Wabash R. Co., 94 
S.W. 570, 117 Mo. App, 477. 

App. 1906. A provision in a contract for 
the shipment of cattle oxomirtlng the carrier 
from liability on account of delay is enforce- 
able only to the extent of delays not caused 
by its own negligence. — Bushnell v. Wabash 
R. Co., 94 S.W. 1001, 118 Mo. App. 618. 

App. 1910. Where a shipper stipulated 
to release all causes of action for damages by 
written or verbal contract prior to the writ- 
ten contract of shipment of live stoc'k, the 
agreement had no effect on an action by the 
shipper for a breach of the common-law duty 
to provide cars within a reasonable time after 
demand. — Baker v. St. Louis & S. F. R, Co., 
129 S.W. 436, 145 Mo. App. 189. 

App. 1913. A stipulation in a bill of lad- 
ing that the shlpixjr waives all causes of ac- 
tion that may have accrued to him by reason 
of any representation made to him prior to 
the execution of the bill of lading, and that 
all such iwior representations are merged in 


the contract, does not operate to release a 
claim arising under a prior independent con- 
tract terminated by the parties. — Vivion v. 
('hicago & A. Ry. Co., 157 S.W. 971, 172 Mo. 
App. 352. 

App. 1920. There being no delay in fur- 
nishing cars under the contract under which 
the shipment was made, the language thereof 
that the shipi>er waives and releases all 
claims arising from or connected with the 
shipment or the arrangements therefor, exist- 
ing at or before the (execution of the contract, 
including “any delay in the furnishing of 
cars,” relates to prior delay in furnishing 
them on notice. — Coleman v. Hines, 217 S.W. 
602. 

App. 1925. Common-law liability for 
negligence 7u7d not superseded, but merely 
modified, by special contract. — Morrow v. 
Wabash Ry. Co., 276 S.W. 1030, 220 Mo. App. 
518. 

App. 1925. Carrier had right, under bill 
of lading, to show that delay to intrastate 
shipment of live stock was not caused by its 
neglig<*nce. — Warner v. St. Tyouis-San Fran- 
cisco Ry. Co., 274 S.W. 90, 218 Mo. App. 314. 

(@=s>218 (7>. Operation and effect of limita- 
tion of anionnt of liability. 

Sup. 1899. In a shipping contract, the 
word “horse,” in a clause limiting the meas- 
ure of recovery for “each horse, mule,*’ etc., 
does not include a “jack.*’ — Richardson v. 
Chicago & A. Ry. Co., 50 S.W. 782, 149 Mo. 
311. 

Sup. 1915. That rate filed pursuant to 
Interstate Commerce Act, § 6, where full value 
of horse was declared, was unreasonable and 
made in bad faith, 7ie74 not to entitle ship- 
per acc»epting limited liability contract to re- 
cover the full value. — Donovan v. Wells Far- 
go & Co., 177 S.W. 839, 265 Mo. 291. 

App. 1895. Where, in a bill of lading 
limiting the liability of the carrier for each 
horse or mule to $100, a jack Is shipped and 
billed as a jack, the limitation does not apply. 
— Richardson v. Chicago & A. R. Co., 62 Mo. 
App. 1. 

Where a jack was shipped under a bill of 
lading containing a limitation of liability to 
$100 for each horse or mule, the owner, on 
the killing of the jack by the negligencje of 
the carrier, Is not limited to such sum ; the 
term “horse” not including a jack. — Id. 

App. 1897. A contract with a railroad 
company for the shipment of an animal con- 
tained a stipulation that its value did not ex- 
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ceed $50, and that the rate of compensation 
was based on the agreement that, In case the 
lo?s or damage resnlted from negligence of 
the railroad company or its servants, the com- 
pany did not assume a liability for such loss 
or damage to exceed the said valuation. This 
stipulation was a part of a printed form filled 
in by defendant’s agent, and signe<l by him 
and plaintiff’s agent, without inquiry as to 
the value of the animal. Held, that this stip- 
ulation was not an agreement by which, in 
ciise of loss, the damages became liquidated, 
but is a general limitation of value, and, in 
an action against the company for the loss of 
the animal through defendant’s negligence, 
plaintiff’s recovery will not be limited to the 
amount stipulated. — Kellerman v. Kansas 
City, St. J. & C. B. R. Co., (JS Mo. App. 255. 

App. 1906. A carrier’s contnict for the 
transportation of certain cattle stateil that 
their “estimated weight was 110,400 and their 
value $50 a head” ; that in consideration of a 
reduced freight rate, it was agreed that tlie 
carrier should not be liable for loss or injury 
to any of tlie animals in any amount in excess 
of the valuation thereof as stattnl by the shii>- 
l>er. When weighed and delivered to the pur- 
chaser the cattle weighed 118,720 pomuls, and 
brought in gross a f(‘w ciuits o\er $50 a head. 
Held, that such provisions did not prevent 
the shipper from recovering damages from 
shrinkage and loss of market caused by tlie 
carrier’s negligent delay of the cattle; the 
damages claimed being within the limits of 
the agreement. — Ficklin v. Wabash R. Co., 03 
S.W. 8G1, 117 Mo. App. 211. 

App. 1900. Where a contract for the 
shipment of cattle provided that the cattle 
should l>e valued at $50 i)er head and that in 
case of loss or injures the liability of the car- 
rier should be liinitL^l to a sum not exceeding 
such amount per he^id, and the cattle were 
sold at destination for a certain amount less 
than the value of all the cuttle at $50 per 
head, such difference was not the amount of 
damages, the provision meaning that for loss 
or injury to any one or more of the cattle, 
the damages should not exceed $50 for each 
one. — TjCO v. Wabash R. Co., 94 S.W. 991, 118 
Mo. App. 476. 

App. 1906. A stipulation, in a contract 
for the shipment of cattle, limiting liability 
for damages caused by a delay to the extra 
expense of feeding will not be eiiforc*ed, where 
the delay is caused by defendant’s negligence. 
— Pulbright V. Wabash R. Co., 94 8.W. 992, 
118 Mo. App. 482. 


App. 1906. Though a contract for the 
shipment of cattle provides that In considera- 
tion of a reduced rate the shipper will accept 
as full compensation for any loss or damage 
ocrasioned by delay the amount expended by 
him in the purchase of food and water, a ship- 
per Is entitled to compensation for actual 
damages sustained as the direct result of the 
carrier’s negligence, within the sum at which 
the animals were valued in the contract. — 
Biishnell v. W’aba^ R. Co., 94 S.W. 1001, 118 
Mo. App. 618. 

App. 1906. A bill of lading stipulated 
that in consideration of a rtnluced rate, the 
shipix'r agreed that the carrier should not be 
liable for shrinkage caused by delay exceeding 
20 pounds on ea<*h animal. There was no evi- 
dence that the cattle were flipped at a re- 
duced rate. Held, that the refdtal in the bill 
of lading was insulllcient to limit a ri'covc'ry 
on account of shrinkage not to ex(*tH‘d 20 
ixmnds on each animal.— Farmers’ Bank of 
Laddonia v. Wabash R. (’o., 95 S.W. 286, 119 
Mo. App. 1. 

App. 1907. Where a contract for the 
shipment of cattle provided that they were of 
the agretnl valuation of $50 i)er liead, and 
that in case of loss or injury defendant’s lia- 
bility should not ex(‘t‘ed that amount piu* 
head, it only limited the damage or loss on 
each animal, and, though the shipiK'-r should 
sell the whole number for a sum as large or 
larger than the total contract value, it would 
not prevent him from recovering the loss on 
each animal, or the aggregate loss on the 
wh(»le, providiHl it did not exceed the amount 
limited in the contract. — Davis v. Wabash Ry. 
Co., 99 S.W. 17, 122 Mo. App. 687. 

App. 190f). A printeil contract of car- 
riage provided that the rate given was based 
upon a valuation of each horse, mule, etc., 
at $100, and, where the value dtvlared by the 
shipi)er exc*eeded the value given, 25 pt*r cent, 
would l>e added to the rate for each 100 i)er 
mit. additional declared value, and the car- 
rier should not l)e liable for loss or damage in 
excess of the declared value, and, while tlie 
contract stated that the rate was seven cents 
per 100 pounds, the shipment was not by 
weight and no rate of charge was named. 
The blank for the shipper’s valuation was 
filled in by a dollar sign and the letters “Trf.,” 
and the blank showing the kind of animals 
was filled in “horses” Instead of “mules” 
wliich were shipped. Held, that the contract 
was insufficient to limit the carrier’s liability 
to the \^ilue stated therein.— Wilcox v. Chica- 
go Great Western Ry. Co., 115 S.W. 1061, 135 
Mo. App. 393. 
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App. 1915. Carriers’ conversion of a 
shipment of horses by chan^ng the consign- 
ment deprives tliem of the benefit of the limi- 
tation of liability in the contract. — People’s 
State Savings Bank v. Missouri, K. & T. Ry. 
Co., 178 S.W. 292, 192 Mo. App. 014. 

App. 1910. A stipulation of limited lia- 
bility in a contract to transport live stock 
Juld not enforceable, where the carrier ex- 
acted a rate over that allowed by law. — Kolk- 
nieyer v. ('Ihicago & A. R. Co., 182 S.W. 794, 
192 Mo. App. 188. 

App. 1916. Where a bill of lading fixed 
the re<‘ovory for loss of horses at $100 in con- 
sideration of a reduced rate, the owner, 
though he receipted for the injured animal on 
represtmtutions by the local agent of the car- 
rier that it was liable, cannot recover exjiens- 
es in attempting to cure the horse. — .Tones v. 
Louisville & N. R. Co., 182 S.W. 1064. 

App. 1916. Tinder provision in contract 
that carrier’s liability was limitefl to valua- 
tion dwlartd by shipiier of cattle and tlnit the 
rate chargeil was based on such valuation, 
the measure of damagt*s was the amount of 
actual damages from the carrier’s negligence, 
in no case to exceinl the sum stipulated. — 
CrcHMiing v. Chicago & N. W. Ry. Co., 183 S.W. 
1121 . 

App. 1928. Shipper of horses, even if 
goveriKHl by written contract with another 
covering entire car, held entitled to have val- 
uation for loss of horse fixed by charges which 
he paid (Hepburn Act, as amended by Act 
IMarch 4, 191.5, and Act Aug. 9. 1916 [49 USCA 
§ 20]). — TIuiiter v. American Ry. Express Co., 
4 S.W.(2d) 847. 

^=9218 (H). Opcrntlon nnd elTeot of litlpii- 

lationn re<iairlnfir ahliiper to load, 
unload, and care for atoclc. 

Sup. 1883. It was agreed, in a contract 
for the transportation of cattle, that the ship- 
per “is to load and unload said stock at his 
own risk” ; the railroad company “fumisliing 
laborers to assist, who will be subjeert to the 
orders of the owner.” Held, that all risks at- 
tendant on loading or unloading were as- 
sumefl by the 8hlpi)or, and he could not recov- 
er of the company for injuries so occurring. — 
Atchison v. Chicago, R. I. & P. Ry. Co., 80 Mo. 
213. 

App. 1903. Though a contract of ship- 
ment of cattle provided that the shipper 
should at his own risk feed and water its 
stock while on route, where the carrier un- 
dertook to perform that duty against the pro- 
test of plaintiff, It was liable for damages re- 


sulting from a negligent i>erformance thereof. 
— 101 Live Stock Co. v. Kansas City, M. & B. 
R. Co., 75 S.W. 782, 100 Mo. App. 074. 

App. 1912. An agreement of owners of 
horses to load them onto a car did not pre- 
clude a recovery for their escaping from im- 
proijer pens provided.— Holland v. Chicago. R 
I. & r. Ry. Co., 146 S.W. 1181, 103 Mo. App. 
251. 

App. 1924. Contract requiring shipper 
to feed and water hogs en route is binding 
on him, and relieves carrier from liability for 
damages resulting from failure to do so, if 
opportunity is given him to perform such 
duty.— Argenbright v. St. Louis & S. F. Ry. 
Co., 267 S.W. 74, 218 Mo. App. aSS. 

App. 1928. Shipiier, whose agent loaded 
hogs into car, held not entitled to damages 
for death of hogs from overloading, where 
contract relieved carrier. — (irisham v. St. 
Louis-San Francisco R. Co., 12 S.W.(2d) 101. 

^=»21A (O). Operation and effect of atlpn- 
latlona reiinlrinsr examination 
of cars by aliipper. 

See explanation, page Hi. 

^=:»218 (10). Operation and effect of atlp- 
nlntlon for notice of claim for 
damapres. 

Sup. 1878. Recital, in the margin of a 
contract for the shipment of stock, “Claim for 
loss and damages must be presented within 
thirty days from date of shipment in order to 
receive attention,” cannot be construed as 
depriving the shipper of his right of action 
in case he fails to present his claim. — Dunn v. 
Hannibal & St. J. R. Co., 68 Mo. 268. 

Sup. 1899. A shipping contract requir- 
ing the owner to notify the carrier of damage 
within five days after it occurs will not be 
enforced, where the carrier hauled and in- 
jured animal to a point distant from destina- 
tion, and the owner had no means of learning 
of the injury within five days. — Richardson 
V. Chicago & A. Ry. Co., 50 S.W. 782, 149 Mo. 
311. 

App. 1885. A provision of a contract of 
shipment that the shipper shall give notice of 
any claim for damages before the stock is re- 
moved from the place of destination or from 
the place of delivery of the same guards 
against a removal by the shipper or by his au- 
thority from the place of destination, and 
does not apply to a removal by the railroad 
against the shipper’s protest. — Baker v. Mis- 
souri Pac. Ry. Co., 19 Mo. App. 321. 
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App. 18S6. A stipulation in a contract 
of shipment that no claim for damage which 
may occur to the shipment shall he paid, un- 
less a claim for such damage shall he made 
in writing within five days “from the time 
said stock is removed from said cars,” does 
not deprive the shipper of the right to sue 
without giving such notice, where the car- 
rier never delivered the property delivered 
to it for shipment. — Wilson v. Wabash, St. L. 
& P. Ry. Co., 23 Mo. App. 50. 

App. 1889. Plaintiff contracted with a 
railroad company for the carriage of sheep 
to C. ; the freight stipulatwl in the contract 
being $96. On the arrival of the sheep at C., 
the conductor n^fused to permit delivery of 
the sheep there, claiming that the frtdght 
charges were moi'e than $9(i. which was ten- 
dercMl. It was finally agreed that the sheep 
should be forwardtHi to another idace, where 
plaintiff succeeded in obtaining sufficient 
money to release the sheep. The contract 
contained a stipulation that plaintiff, as a 
condition precedent to his right of recovery, 
should give notice in writing before the stock 
was removed from its place of destination. 
Held, in an action for damages to the sheep, 
owing to the delay, that the stipulation had 
no application under the circumstai*.‘es. — 
Baker v. Missouri Pac. Uy. Co., 34 Mo. App. 
98. 

App. 1892. Where a contract for the 
shipment of a calf provided that the shipper 
should, as a condition precedent to his right 
to damages for an injury to the animal, give 
notice in writing of his claim before the stock 
was removed from the point of shipment and 
before it was mingled with other stock, and 
within one day after its delivery at the point 
of destination, a notice given some three 
months after the injury was sufficient, where 
the shipper was unable before that time 
to learn the extent of the injuries, and until 
that time believed them not to be of a perma- 
nent nature. — Harned v. Missouri Pac. Ry. 
Co., 51 Mo. App. 482. 

App. 1893. A contract for the shipment 
of live stock provided that, should loss or 
damage of any kind occur to the property 
while it was in possession of the railroad com- 
pany, the shipper should in five days after 
such loss or damage give notice in writing to 
the railroad company. Held, that this provi- 
sion related to Injury or damage to the cattle 
themselves, and did not refer to damage which 
the shipper might suffer, by reason of the neg- 
ligent delay during which there was a change 


in the market price. — ^Leonard v. Chicago & 
A. Ry. Co., 54 Mo. App. 293. 

App. 1895. Where, after a Jack which 
had been shipped over defendant’s road un- 
der a bill of lading requiring the shipper, in 
case of loss or damage, to give notice in writ- 
ing of his claim therefor within five days 
after such loss or damage, was injureil, it was 
taken by defendant’s employ(^s to a distant 
place and killed, and plaintiff, as soon as he 
learned of injury, gave written notice, though 
more than five days after the injury, such 
provision will not prevent a recovery. — Rich- 
ardson V. Chicago & A. R. Co., 62 Mo. App. 1. 

App. 1899. A provision in a contract for 
the shipment of live stock to the effwt that 
no claim for damage's, which might accrue to 
the shipper, should be paid by the carrier or 
sued for by the shipper, unless a claim for 
the loss should be made in writing within five 
days from the time the stock was removed 
from the cars, covers all claims for damages 
— not only damages to the stock iself, but also 
damages arising out of delay in transporta- 
tion of the same, and therefore the shipper, 
on failing to give notice of his claim within 
the time fixed, could not maintain an action 
for damages to the stock arising out of delay 
in the transjmrtation. — Hamilton v. Wabash 
R. Co., 80 Mo. App. 597. 

App. 1905. A provision in a contract for 
the shipment of hogs that, as a condition pre- 
cedent to the recovery of damages for any loss 
or injury, the shipper must give writtcai no- 
tice of a claim within a certain time, re- 
quired notice of a claim arising from tlu' 
death or shrinkagt* of the hogs through deday 
in delivery, and for damage's from a fall in 
the market during such delay. — Smith v. Chi- 
cago, R. I. & P. Ry. Co., 87 S.W. 9, 112 Mo. 
App. 610. 

Where a contract for shipment of live 
stock provided that any claim for damage's 
should be presented to the carrier within one 
day after delivery of the stock at destination, 
and before the injured stock was mingled 
with other stock, the giving of such notice 
was a prerequisite to a right to recover for in- 
juries to the stock. — Id. 

App. 1906. Where a contract for the 
shipment of cattle provided that no loss or 
damage to the same should be allowed, un- 
less a written claim should be made within 
10 days after the cattle should have left the 
car, it meant damage before the cattle left 
the cars, and did not apply to a claim for loss 
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of market and expenses consequent upon the 
delay. — Wright v. Chieapo, B, & Q. liy. Co., 94 
S.W. 505, 118 Mo. App. 302. 

App. 1006. A provision in contract for 
the shipment of live stock requiriiif? the ship- 
pers to give notice to a general ofticer of the 
company was an unreasonable restriction, 
and a notice to the company’s general claim 
agent was sutficieiit. — Jones v. Quincy, O. & 
K. C. R. Co., 04 S.W. 735, 117 Mo. App. 523. 

App. 1006. A shipper of stock wrote tlie 
carrier that he had had “a V(Ty heavy shrink,” 
and stated that in one instance all the cattle 
in one car wer(‘ knocked down by rough han- 
dling, and complaint was made of the delay 
In transportation, which caused the stock to 
rea(*h destination too lat<^ for a certain mar- 
ket. Held, that the lettc'r did not amount to 
a claim for damages merely from loss of 
weight alone, and did not preclude recovery 
for loss du(‘ to d(‘preciation on account of 
loss in W(*igiit, injury to (puility, and decline 
in the market. — Ratliff v. Quincy, O. & K. C. 

R. Co., 64 S.W. 1005, 118 Mo. App. 644. 

App. 1008. A ship]K‘r’s contract, provid- 
ing that no claim for damages which may 
accrue to th(‘ ship])er “under the contract” 
shall be allow(*d, unless a claim for such loss 
or damage be made in writing, verified by affi- 
davit, and d(‘liv(‘red to the giMieral freight 
ag(‘nt within 10 days from the time the st<K*k 
is r(*moved from the cars, re<iuir(*s the ship- 
per to give the notice, though the injury com- 
plaiiK'd of was suffered by a horse after it had 
l(‘ft the car, since the injury was one “under 
the (^ntract.”— Letts v. Wabash R. Co., Ill 

S. W. 138, 131 Mo. App. 270. 

Where a shipiK*r's contract provided that 
notice of injury to stock shipped should be 
given th(» general freight agent at L., a notice 
directed to the general claim agent at L. was 
insufficient. — Id. 

Though it is a rule that, where a ship- 
per’s contract provides for notice of injury to 
stock in a stated time, no notice net*d be giv- 
en where the shipper could not know the ex- 
tent of his damage within that time, still the 
rule re<|uires the giving of notice in a reason- 
able time. — Id. 

App. 1008. A contract of shipment of 
horses required wrllten notice of injury with- 
in five days after the horses had been unload- 
ed, but failed to designate the agent to whom 
notice should be given, and provided that, if 
consigned to any stockyards or other live 
stock market, then notice should be given be- 


fore the stock was removed from the yards to 
the live stock agent or the general freight 
agent, or to the freight agent nearest the 
yards or market place. Within five days aft- 
er unloading the horses not shipped to any 
stockyards or other live stock market, the 
shipijer wrote to an agent of the carrier, 
as general freight agent, informing him of 
injury to a horse, and directeil the letter 
to the carrier’s ticket and freight office. 
Shortly thereafter the shipper applied to the 
carrier’s division freight agent at the station 
where shipper lived, and received from him 
directions as to his claim, and at his rtMpiest 
handed to that agent the papers relative there- 
to. q'’hereafter th(‘ division freight agent was 
transf(*rred, and, in rei)ly to a letter from 
the shipiier’s attorney, stated that he would 
refer his letter to the then district freight 
agtmt, who shortly thereaft(*r called on the 
shipiKM* relative to the claim. Held, that there 
was a sufficient compliance with the contract 
as to the giving of notice. — Hancock v. Chi- 
cago & A. Ry. Co., Ill S.W. 519, 131 Mo. App. 
401. 

App, 1008. Where notice of injury to 
plaintiff’s cattle was mailed in time to have 
reached defendant’s claim agent within the 
time* limited by the transi)ortation contract in 
the ordinary course of mail, there was a rea- 
sonable comi>liance with the contract provi- 
sion to give notice within 10 days of the time 
the cattle were unloaded. — ^Vencill v. Quincy, 
(>. & K. C. R. Co., 112 S.W. 1030, 132 Mo. 
App. 722. 

App. 1009. A stipulation, in a contract 
for the carriage of hogs, reepiiring the shipper, 
as a condition precedent to a claim for loss 
or damage to the hogs, to notify the carrier 
thereof in writing within a specified time re- 
fers solely to loss or damage to the animals 
themselves, and not to damages for extra feed 
and loss of market resulting from delay in 
transportation.— Aull v. MLssouri Pac. Ry. Co., 

116 S.W. 1122, 136 Mo. App, 291. 

App. 1909. Where a shipper of cattle, in 
consideration of a reduced freight rate, has 
consented that it shall bo a condition preced- 
ent to recovery for delay that he shall give 
written notice of his (‘laim within one day aft- 
er arrival, and fails to give notice of any kind 
for two or three weeks after arrival, and 
fails to show any excuse therefor or any 
waiver of the condition, he cannot recover. — 
Schonhoff v. St. Louis & S. F. Ry. Oo., 117 
S.W. 113, 135 Mo. App. 705; Harris v. Same, 

117 SW. 113. 
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App. 1909. A contract for transporting 
live stock, which requires notice of loss or 
injury to the stock, only requires notice touch- 
ing loss or injury to the stock, and does not 
require notice of loss resulting from the de- 
cline In the market price of cattle suffered be- 
cause of the delay of the carrier in transit. — 
Ubby V. St Louis, I. M. & S. Ry. Co., 117 S. 
W. 659, 137 Mo. App. 276. 

A shipper who sues in tort makes out his 
case by showing that the carrier received the 
stock in good condition, that it negligently 
delayed transportation thereof, and by prov- 
ing negligent injury to the stock and decline 
in the market, though the stock was shipped 
under a contract requiring notice of loss with- 
in a specified time. — Id. 

That the action against a carrier of stock 
sounds in tort does not avoid the effect of the 
special contract of carriage, if properly plead- 
ed.— Id. 

App. 1910. A contract for the shipment 
of cattle required the shipper to give notice 
of any claim for injury before the cattle were 
removed from the place of destination and 
mingled with other cattle. The shipper placed 
the cattle in a pasture after their arrival at 
their destination and kept them separate from 
other cattle and open to inspection by the car- 
rier. Held, that the failure of the shipper to 
give notice of his claim for injury until more 
than three weeks after the cattle reached 
their destination did not defeat a recovery, as 
the carrier, under the notice given, had oppor- 
tunity to make the Investigation the contract 
designcHl to afford. — Holland v. Chicago, li. I. 
& P. Ry. Co., 123 S.W. 987, 139 Mo. App. 
702. 

App. 1910. Where a contract to ship 
mules provided for notice of loss to be given 
before leaving point of shipment or within one 
day after arriving at destination, it was not 
necessary to give notice of loss, where there 
was none before leaving the point of shipment, 
and the stock never reached the place of 
destination, and the carrier took possession 
of the stock and sold a part of it, and also 
negotiated for a settlement. — Harrington v. 
Chicago, R. I. & P. Ry. Co., 128 S.W. 807, 143 
Mo. App. 418. 

App. 1910. Where the Injury to a horse 
during transportation was such that it could 
not be Immediately discovered or its extent 
ascertained on the horse’s arrival at its des- 
tination, the failure to give prompt written 
notice of the claim for damages before the 
horse was removed from the point of ship- 


ment as required by the contract of shipment 
was no defense to an action therefor. — Burns 
V. Chicago, R. I. & P, Ry. Co., 132 S.W. 1. 161 
Mo. App. 573. 

App. 1911. Where a shipper of horses did 
not give notice of his loss within one day aft- 
er their arrival at their destination, as re- 
quired by the contract of shipment, because 
the extent of the loss was not manifest until 
several days thereafter, and he could not 
know on their arrival that one of them would 
develop a fatal case of pneumonia, the stipula- 
tion requiring notice was no defense to an ac- 
tion on the contract. — McKinstry v. Chicago, 
K. I. & P. Ry. Co., 134 S.W. 1061, 153 Mo. App. 
546. 

App. 1914. A stipulation in a contract 
for an interstate shipment of live stock as to 
notice held not to apply to a loss from decline 
in market caused by delay in transportation. 
— Riddler v. Missouri Pac. Ry. Co., 171 S.W. 
632, 184 Mo. App. 709. 

App. 1914. Failure to observe provisions 
in a contract for the shipment of a car load 
of mules as to times within which to give writ- 
ten notice of damages, file a written notice 
of claim, and bring action held to prevent re- 
covery of damages. — Bowman v. Missouri, K. 
& T. Ry. Co., 171 S.W. 642, 185 Mo. App. 25. 

App. 1915. Verbal claim for damages by 
shipper of mules against railroad held a com- 
pliance with the contract that plaintiff should 
present any claim within 10 days. — Blair 
Horse & Mule Co. v. St. Joseph & G. I. Ry. Co., 
180 S.W. 412. 

App. 1916. Tliat notice of claim for de- 
lay of a cattle shipment was sent to the build- 
ing of another railroad company which was a 
part of defendant’s system held no ground 
for oi>jec*tion, where defendant’s claim agent 
replied. — Rissler v. Missouri Pac. Ry. Co., 183 
S.W. 676. 

App. 1016. Consignee’s written receipt 
for the delivery of live stock is not the written 
notice of claim for damages required under 
the bill of lading. — Johnson v. Missouri Pac. 
Ry. Co., 187 S.W. 282. 

A failure to give wTitten notice of claim 
for damages to the carrier, within a certain 
time after live stock was delivered, bars the 
shipper’s right of action. — Id. 

A written notice of claim for damages to 
the carrier within a certain time after live 
stock is delivered Is not given by bad-order 
notations on the freight bill. — Id. 
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Where bill of ladinpr requires written no- 
tice of claim for damages to the carrier within 
a certain time after live stock is delivered, 
oral notice to a station agent is ineffectual. 
—Id. 

A written notice of claim for damages to 
the carrier within a certain time after live 
stock is delivered, as required by the bill of 
lading, is not rendered unnecessary because a 
station agent at destination knows of the in- 
jury to the stock. — Id. 

App. 1917. Live stock bill of lading pro- 
visions, requiring reasonable notice of loss, 
are enforceable. — Moler v. Louisville & N. li. 
Co., 195 S.W. 624. 

App. 1920. In an action against a car- 
rier for injuries to a jack shipped, where it 
ap]x*ared that when the jack was removed 
from the car at destination it limped, and 
plaintiff called such fact to the attention of 
defendant's agent, who placed the jack in 
plaintiff’s control and suggested that a named 
veterinary be sent for, such facts constituted 
actual notice of the injuries to defendant 
and a consent that plaintiff receive and care 
for the animal. — hJehade v. Missouri Pac. R, 
Co., 221 S.W. 146, 204 Mo. App. 88. 

App. 1920. The provisions of Interstate 
Commerce Act, § 20, as amended (49 U8CA § 
20), that no notice of claim or filing of claim 
shall be requin^d where loss, damage, or in- 
jury is dm? to delay or damage while being 
loaded or unloaded, or damage in transit by 
cartdessness or negligence, had no application 
where plaintiff predicated liability solely on 
defendant's failure to safely transport live 
stock without asserting carelessness or negli- 
gence.— ('unningham V. Missouri Pac. R. Co., 
219 S.W. 1003. 

App. 1924. Provision of contract requir- 
ing shipper to give carrier notice of injury 
to animals before they were removed from 
carrier's possession held inoperative, where 
carrier was first to discover injury, and pre- 
maturely ended shipment, and unloaded the 
animals on refusal of connecting carrier to 
accept. — Morrow v. Wabash Ry. Co., 265 S. 
W. 851, 219 Mo. App. 62. 

App. 1924. Under a bill of lading re- 
quiring shipiier of live stock to give notice to 
carrier before removal of live stock from Its 
possession, of any visible or manifest injury 
to the live stock, shipper held not obliged to 
give such notice, where injury arose from 
shrinkages loss of weight, and debilitated con- 
dition of the cattle produced by negligent de- 


lay and confinement, In view of Amendment 
of March 4, 1915, to the Interstate Commerce 
Act (49 USCA § 20). — iSandker v. Wabash Ry. 
Co., 287 S.W. 957 ; Phillippl v. Same, 207 S. 
W. 930. 

App. 1928. Piling action for damages 
to horses and mules within six months of 
accrual of damages held sufficient written no- 
tice under shipping contract. — Morrow v. 
Wabash Ry. Co., 6 S.W.(2d) 628. 

^218 (11). Waiver. 

Discrimination as to waiver provisions, see 
ante, ®».32(2). 

Sup. 1876. Plaintiff shipped cattle over 
a railroad under a stipulation that no claim 
for loss or damage should be allowed “unless 
the same is made in writing before or at the 
time the stock is unloaded.” The cattle were 
injured in a wreck, and 17 hours thereafter 
the train reached the railroad's stockyards, 
near midnight, in the rain, where the stock 
w'as unloaded; plaintiff assisting the train- 
men. Before the unloading began plaintiff 
verbally notified the yardmaster that he would 
not receive the stock, except under protest, 
and asserted his claim for damages at that 
time, without objection being made to the 
form of it^ The yardmaster told plaintiff that 
it was unnei'essary for him to go to the com- 
pany’s oflic(» that night. On the next day, 
w’ith the yardmaster’s consent, plaintiff drove 
the cattle to his farm, 16 miles aw^ay, and 
three days later he made WTitten claim for 
damages, which the railroad declined to pay. 
Held, that the railroad waived the time in 
w'hich the written notice wms to be given. — 
Rice V. Kansas Pac. Ry., 63 Mo. 314. 

App. 1885. A shipiM?!’ is excused from 
complying with a provision of the contract of 
sliipment that written notice of a claim for 
damages shall be given before the stock is re- 
moved from the place of destination or place 
of delivery of the same, wdiere the railroad by 
its own w'illful act refused to deliver the stock 
at the point of delivery and destination, but, 
on the contrary, sent it on another line, 
against the shipper’s protest, to a station 100 
miles distant from any office of def(‘ndant. — 
Baker v. Missouri Pac. Ry. Co., 19 Mo. App. 
321. 

App. 1895. Where, after a jack shipped 
over defendant's road was injured, it w’as tak- 
en to a distant point and killed by defendant's 
emi)loyr*s, plaintiff w’as not required to give 
the notice provided for in the bill of lading, 
reciting that, in case of loss or damage, WTlt- 
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tea notice of the claim therefor must be given 
within five days after such loss or damage; 
defendant's conduct making such notice un- 
necessary. — Richardson v. Chicago & A. R. 
Co., 62 Mo. App. 1. 

App. 1899. In an action l)y a shipper of 
live stock against a carrier to recover damages 
for delay in transporting the stock, it ai>- 
peared that the contract of shipment stipulat- 
ed that no claim for damages which might ac- 
crue to the shipper should be allowed or sued 
for by the shipper, unless a claim for the dam- 
ages should be made in writing within five 
days from the time the stock w’as removed 
from the cars. The carrier denied all liabil- 
ity. Held, that letters written by the carrier 
in reference to the shipi>er’s claim for delay 
in the transportation of stock, in which the 
carrier deiikni liability on the ground that it 
did not obligate itself to make any ptirticular 
time and that the delay was unavoidable, did 
not tend to prove a waiver of the provision in 
the contract ; the letters having been written 
after the expiration of the i)eriod fixenl in the 
contract. — Hamilton v. Wabash R. Co., 80 Mo. 
App. 597. 

App. 190.‘1. Notice of injury to stock, re- 
quired by a contract of shipment to l>e given 
by the shipper as a condition prec'cdent to 
his right to damages for such injury, was 
waived by the carrier, where it, on receiving 
a partial and incomplete notice, refused to in- 
vestigate the shipper’s claim and denied lia- 
bility. — 101 Live Stock CJo. v. Kansas City, M. 
& B. R. Co., 75 S.W. 782, 100 Mo. App. 674. 

App. 1904. Where a railroad company’s 
general freight agent makes no obje<*tlon to 
a claim for delay in transix>rting stock on 
the ground that it is not verified as required 
by the contract of shipment, but enters into 
negotiations for a settlement with the shipper, 
such conduct is evidence of a waiver of veri- 
fication, sustaining the finding thereof by the 
jury. — Summers v. Wabash R. Co., 79 S.W. 
481, 114 Mo. App. 452. 

App. 1906. Where a carrier’s general 
freight agent made no objection to a claim 
for a delay in the transportation of live stock, 
because of a lack of verification, or because it 
was not filed in time, but denied liability be- 
cause the delay occurred on the line of a con- 
necting carrier, plaintiff’s alleged failure to 
file the claim within the time required by the 
bill of lading was waived, — Ingwersen v. St. 
Ix)uis & H. Ry. Co., 92 S.W. 357, 116 Mo. App. 
139. 


App. 1906. Where a contract for the 
shii>ment of live stock provided that the ship- 
per should not recover for loss of or injury to 
the live stock unless he gave written notice 
of the damage claimed within 10 days from 
the date of delivery by the carrier, this pro- 
vision doc»s not prevent the recovery where 
corresi)on(lence of the carrier showed that it 
received notice of the claim for damages and 
rejecti'd it on other grounds, making no ob- 
jection as to notice. — McFall v. Wabash R. 
Co., 04 S.AV. 570, 117 Mo. App. 477. 

App. 1906. Where a carrier of live stock 
learned of an alleged loss, and proweded to 
investigate it through its general claim 
agent, a provision of the contract for trans- 
portation for a notice of any claim for a loss 
is walv(Hl. — Jones v. Qiiim-y, O. A K. O. R. 
Co., 94 S.W. 735, 117 Mo. App. 523. 

App. 1906. Where a contract of ship- 
ment required a verified claim for any damage 
to be made within a spi‘cified time, and the 
carrier retained an unverified claim without 
objection during the period fixed for its pn‘s- 
entation, and investigated the merits of the 
claim, any objection to the sutticitaicy of the 
claim was waived. — Bushnell v. Wai)ash R. 
Co., 94 8.W. 1001, 118 Mo. App. 61S. 

App. 1006. Where a contract of sliii>- 
ment requires any claim for damages to be 
made within a certain time from the* unload- 
ing of the stock, the re(‘eipt of a claim by 
the carrier within the required iK‘riod and its 
consideration on the merits without objec- 
tion to its sufticiency amounts to an accept- 
ance by the carrier of the claim as a full per- 
formance of the condition. — Ratliff v. Quincy, 
O. & K. C. R. Co., 94 S.W. 1005, 118 Mo. App. 
644. 

App. 1906, A bill of lading bound the 
shlpi>er to give notice of a claim for damages 
verified by affidavit. At the request of the 
owner of a shipment of cattle, a third per- 
son made out a detailed statement of the loss 
and Inclosed it in a letter to the carrier’s 
claim agent. The statement was not sworn 
to. The letter informed the agent that the 
claim was made in behalf of the owner and 
at his request. The agent retained the state- 
ment without objection, and acted on It 
Held, that the carrier was estopped from ob- 
jecting to the sufficiency of the notice. — Farm- 
ers’ Bank of Laddonia v. Wabash R. Co., 95 S. 
W. 286, 119 Mo. App. 1. 

App. 1908. Where, after injury to a 
horse while being unloaded from a car, no 
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noti(‘(" of its injury is given as required by the 
shipper's contract, the fact that three months 
thereafter an employ^ of the carrier, who was 
not shown to have any authority to adjust 
the matter, wrote a letter to the shipper rela- 
tive to an adjustment, was not a waiver of 
th(* required notice. — Letts v. Wabash R. Co., 
Ill S.W. 138, 131 Mo. App. 270. 

App. 1008. Notice of injury to cattle, 
having been mailed in time to reach defend- 
ant’s clnim agent within the time limited by 
the contract, was not delivered until two days 
beyond the time so fixed. Defendant’s gen- 
eral freight agent acknowledged receipt of the 
notice, did not mention that it had betm ro- 
ceivtHl too late, but asked for further informa- 
tion, promising to endeavor to arrange an 
equitable si'ttlennmt without delay. Held 
to indicate an intention to waive notice emter- 
tain(‘d prior to the expiration of the period 
prescribed ther«*for. — Vencill v. Quincy, O. & 
K. C. II. Co., 112 S.W. 1030, 132 Mo. App. 
722. 

App. 1000. Where a verbal notice of a 
shipper’s claim for injury to live stock was 
given to the carrier’s claim agent at destina- 
tion on the day of arrival, and th(‘ agent re- 
fused to inv(‘stigate the claim and instructed 
the person giving the notice to sell the stock 
and put in a claim for damages, delivery of 
written notice of claim on the first day after 
arrival us rofpiircMl by the bill of lading was 
waived.— Clubb v. St. T/ouis & S. F. It. Co., 
117 S.W. 110, 130 Mo. App. 1. 

A cnrri(*r inducing a shipp(*r of live stock 
to believe strict compliance with a stipulation 
in the bill of lading for noti(*e of the claim 
as a condition pn‘c(Mlent to re(*overy of dam- 
ages to tin* shipment will be waivtMl cannot 
escape liability bt*cause of the shipi>er’s omis- 
sion to (‘omply strictly with the requirement. 
—Id. 

App. 1914. Provisions in an interstate 
cattle shipping contract for immediate notice 
of loss and for suit, if any, within six months, 
held for the benefit of the carrier and might 
be waived, and were waived by the carrier 
accepting a belated notice and holding the 
same for investigation until after the six 
months' limitation had expired. — Sims v. 
Missouri Pac. Ry. Co., 1G3 S.W. 275, 177 Mo. 
App. 18. 

App. 1914. Correspondence between a 
carrier of live stock and the shipper held not 
to have waived notice of the shipper’s claim 
for loss for shrinkage by delay in transporta- 
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tion. — Riddler v. Missouri Pac. Ry. Co., 171 S. 
W. 632, 184 Mo. App. 709. 

A stipulation held not to show a waiver 
of notice of the shipper’s claim for loss from 
shrinkage. — Id. 

App. 1915. Judgment for a shipper of 
mules for injuries, rendered on the theory 
that the station agent had waived the require- 
ment of the contract of shipment that the rail- 
road be notified in writing within one day, 
could not stand, in view of the provision that 
no agent of the road had authority to waive 
its provisions. — McElvain v. St. Louis & S. F. 
R. Co., 180 S.W. 1018. 

Plaintiff, shipper of mules, whose con- 
tract with the road required written notice 
of injuries and provided that no agent might 
waive its provisions, complied therewith 
when, upon oral complaint to the station 
agt'nt, the latter noted the condition of the 
st(K‘k and within a day reported to the com- 
pany in writing. — Id. 

Railroad’s sending a traveling agent to 
inspect mules injured In transit, and its fail- 
ure to disaffirm, held evidence from which a 
ratification of the station agent’s unauthor- 
iK(Kl act. in telling plaintiff shipper he need 
not serv(* a written notice of injury because 
he himself would notify the company, could 
be inferred. — Id. 

App. 1916. Railroad, by treating claim 
of shipi)er of hogs for shrinkage as filed in 
time and b(‘ing formally sufficient, denying 
liability on the merits, waived formal compli- 
ance with provision of contract of shipment 
rcHiuiring written notice of claims for dam- 
ages within ten days. — Hull v. Chicago Great 
Western R. Co., 185 S.W. 1155, 193 Mo. App. 
425. 

In case involving interstate shipment of 
live st<K'k, state court will apply federal rule 
relative to waiver of compliance with provi- 
sion of contract of shipment calling for writ- 
ten notice of claims for damages. — Id. 

App. 1916. Bill of lading provision re- 
quiring notice of claim within certain time 
after delivery of live stock cannot be waived. 
— Johnson v. Missouri Pac. Ry. Co., 187 S.W. 
282. See Carriers, ^32(2) in this Digest. 

App. 1917. Provision of written contract 
for interstate shipment of live stock that ship- 
per should give notice of any claim of dam- 
age to carrier’s agent at destination or be- 
fore stock is mingled with other stock cannot 
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be waived by carrier. — O’Briant v. Pryor, 19 > 
S.W. 7^9. 

That carrier’s agent knew of bad condi- 
tion of live stock on arrival, and made “bad 
order” report to carrier, did not di8i)ense with 
notice of claim which shipper under contract 
of interstate shipment was required to give. 
—Id. 

App. 1918. Interstate carrier could not 
lose right to rely on provision of contract 
limiting time for suit by waiver or estoppel, 
whether acts relied on occurred before or 
after the expiration of the specified time in 
view of the commerce act. — Blair- Baker 
Horse Co. v. Atchison, T. & S. F. liy. Co., 200 
S.W. 109. 

By correspondence between shipper’s at- 
torney and carrier's agent, carrier held not 
to have waived or lost by estoppel the right to 
rely on provision of shipping contract limit- 
ing time for suing. — Id. 

App. 1920. Where, in an action for inju- 
ries to a jack shipped, plaintllf called the at- 
tention of defendant’s agent to the condition 
of the animal when unloaded at destination, 
and such agent suggested that a namecl veter- 
inary be called, a written notice of injuries 
wa.s waived. — Schade v. Missouri Pac. K. Co., 
221 S.W. 146, 204 Mo. App. 88. 

App. 1920. The giving of notice in writ- 
ing of loss or injury to an interstate ship- 
ment of live stock and the filing of notice that 
claim would be made and of the Itemized 
claim as required by the bill of lading were 
not dispensed with by the railroad’s agent’s 
knowledge of the loss or injury. — Cunning- 
ham V. Missouri Pac. R. Co., 219 S.W. 1003. 

©=32 10. Connecting carriers. 

Questions for jury, see post, ^230. 

(1). In general. 

Sup. 1881. In the absence of special con- 
tract or knowledge of peculiar facts, a con- 
necting carrier is guilty of no wrong in un- 
loading cattle delivered to It by the initial 
carrier and transferring them to its own cars. 
— McAlister v. Chicago, R. I. & P. R. Co., 74 
Mo. 351. 

App. 1880. Where plaintiff was familiar 
with usages of defendant’s business, and had 
shipped cattle over defendant’s road for five 
years, and knew that defendant’s road ran 
from East St. Louis to Indianapolis, connect- 
ing there wdth another road, which in turn 
connected at Pittsburg with still another, and 


knew that the cars of defendant never ran 
tiirough on other lines unless there was a spe- 
cial agreement with the shipper to that effect, 
the mere giving of a through rate by defend- 
ant on certain cattle from East St. Louis to 
Philadelphia was not sufficient to show a con- 
tract to carry beyond Indianapolis. — McCar- 
thy V. Terre Haute & I. R. Co., 9 Mo. App. 159. 

App. 1S93. If a carrier was guilty of a 
breach of contract for through shipment by 
falling to carry the stock beyond the terminus 
of its line, the shipi)er was not precluded from 
recovering the natural and proximate dam- 
ages occasioned to him by such breach, be- 
cause he thereafter entered into another con- 
tract with another carrier for the transpor- 
tation of the stock to the point of their 
original destination. — Handley v. Chicago, R. 
I. & P. Uy. (^o., 55 Mo. App. 49'.). 

App. 1000. Plaintiff shipped horses over 
the line of a carrier, which were to be given to 
a coiiru'cting carrier at a point on the first 
carrier’s line, and taken by such connecting 
carrier through to their destination. Plain- 
tiff paid the first carrier for their transporta- 
tion the entire distance, but the second car- 
rier w^as not aware that Its charges had been 
paid, and refused to deliver the horses to 
plaintiff without the payment of Its charges. 
Held that, as plaintiff did not accompany his 
demand for the horses with a production of 
his contract with the first carrier, or other 
evidence of payment, bis assertion that ho 
had paid the entire carriage was not conclu- 
sive on defendant, and its refusal to deliver 
was not in itself a conversion. — Shewaltor v. 
Missouri Pac. Ry. Co., 84 Mo. App. 589. 

App. 1001. In an action by a shipper of 
live stock, to recover for the nondelivery of 
a part of his shipment, it api)eared by the 
statement of facts that a third party was the 
owner of a certain number of cattle, which 
he intended to ship to Kansas City to be sold 
by plaintiff for him ; that he delivered a part 
of said cattle for shipment to the Soo road, 
and that defendant, Milwaukee road, entered 
Into a contract with such third party, relating 
to the shipment of said cattle over their road, 
and also issued to him two bills of lading; 
that said third party, on receiving said bills 
of lading, drew a draft In favor of the bank, 
with the bills of lading attached, which was 
forwarded to Kansas City and paid by plain- 
tiff ; that the third party accompanied the 
shipment, and that the agreement sot forth In 
the contracts between defendant and .said 
third party was to the effect that defendant 
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was to transport the cattle to a certain sta- 
tion at a specified charge. It further ap- 
I>oarod that, when the cattle arrived at the 
Junction of the Soo road and defendant road, 
the cars were switched to the track of defend- 
ant, said third party still accomimnying the 
cuttle as the person in charge; that defend- 
ant would not accept the cattle until said 
third party had entered into a contract with 
it in respect to the shipment of the cattle 
1 heroin contained; that the cars wore then 
placed in one of defendant’s Kansas City 
trains, said third party accompanying the 
same as the person in charge; that when the 
train reached a certain station on defendant’s 
road said third party requested to have the 
cattle unloaded for rest, water and feed, 
which was permitted, and the cattle were un- 
loaded into cattle pens maintained by defend- 
ant ; that said third party, after the cattle 
had been unloaded, instead of keeping them in 
defendant’s pens, removed them to an adjoin- 
ing i>.‘isture without the knowledge of defend- 
ant, and sold a part of the cattle and re- 
shipiR'd the remainder, which were all of the 
cattle that reached Kansas City. It did not 
appear that the Soo road, at the time it placed 
the cars containing the cattle on defendant’s 
track, or at any time, had any dealings with 
defendant as to the shipment, or that said 
Soo road advised defendant of the existence 
of a contract or bills of lading Issued by the 
third party to it. Held, that defendant, when 
it found the car standing on its track with 
said third party in charge, had a right to en- 
ter into a separate and independent contract 
with such party for the further transporta- 
tion of the cars, and to receive the same as 
if it was the first carrier to which such cattle 
had been offered for transportation, without 
reference to any transaction which had taken 
place between the Soo road and such third 
party. — Robert C. White Live Stock Commis- 
sion Co. v. Chicago, M. & St. P. R. Co., 87 Mo, 
App. 330. 

Defendant was not a connecting carrier. 
—Id. 

App. 1911. In accordance with its usual 
course of business, the carrier accepted a 
shipment of cattle and Issued a bill of lading 
through to the destination. The carrier’s line 
ran only to an intermediate point, whence 
the cattle would be carried over a different 
line. A single freight charge was made for 
the shipment. Held, that this was a contract 
for a through shipment, and not merely for 
the transportation of the cattle to the end of 
the carrier’s line and delivery there to an- 


other carrier. — Miller v. Missouri, K. & T. 
Ry. Co., 138 S.W. 002, 157 Mo. App. 638; Steck- 
daub V. Same, 138 S.W. 904. 

App. 1918. Where a railroad company 
furnished the cars for an interstate shipment 
of stock and by its agent signed the bill of 
lading, it is deemed the initial carrier, even 
though the cars after being loaded were trans- 
jwrted by a belt line to the track of such rail- 
road company.— l^tz v. Chicago, B. & Q. By. 
Co., 208 S.W. 640. 

^=9219 (2). Delivery to ancoeedlnir car- 
rier. 

App. 1893. If a carrier, after making a 
through contract of shipment, placed the spe- 
cial car containing plaintiff’s stock in the pos- 
session of a connecting carrier, plaintiff’s ac- 
cepting the contract tendered to him by the 
connecting carrier, after his stock had been 
received by and was in possession of that com- 
pany. was not an abandonment, under the 
circumstances, by the shipper of his rights 
under the prior contract. — Handley v. Chica- 
go, R. I. & P. Ry. Co., 55 Mo. App. 499. 

App. 1903. Where the agents of a con- 
necting carrier refuse to accept cattle ten- 
dered by the initial carrier, because unaccom- 
panied by a regular waybill, as required by a 
rule of their company, responsibility for their 
refusal is on the intial carrier, even though 
it furnished information sufficient to have en- 
abled the connecting carrier to receive and 
properly bill the cattle. — 101 Live Stock Co. 
V. Kansas (Mty, M. & B. R. Co., 75 S.W. 782, 
300 Mo. App. 674. 

App. 1919. Acceptance of a stallion for 
shipment by defendant railroad sued for 
failure to transport expeditiously after ac- 
ceptance did not arise merely from the fact 
that another connecting railroad set the ship- 
per’s car on the transfer track connecting the 
two roads, where it was snowing at the time 
so as t • tie up traffic. — Strother v. Atchison, 
T. & S. F. Ry. Co., 212 S.W. 404. 

^s»210 (2). Food, water, and rent. 

App. 1920. An initial carrier of inter- 
state shipment of sheep is liable under the 
Carmack Amendment (49 USCA § 20) for fail- 
ure of the connecting carrier to properly feed 
and water at intermediate point, though, by 
rtNison of stockyards’ embargo at destination, 
shipment could not be unloaded at destina- 
tion, and for that reason was held at inter- 
mediate point. — Miller v. Quincy, O. & B. C. 
B. Co., 225 S.W. 116, 205 Mo. App. 463. 
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As»219 (4>. Delay in transportation or de« 
livery, 

App. 1008. Where plaintiff’s cattle were 
consigned to a commission firm to receive the 
cattle from the chutes at the stockyards, the 
carrier was liable for a delay ot hours 
while the stockyards company transported the 
cattle as a connecting carrier from the orig- 
inal carrier’s terminal station to the cattle 
chutes. — Vencill v. Quincy, O. & K. C. R. Co., 
112 S.W. 1030, 132 Mo. App. 722. 

App. 1910. Where an initial carrier and 
a connecting carrier made an arrangement for 
transportation of live stock at a through rate, 
a part of which went to a terminal carrier 
with whom the connecting carrier had an 
agreement for sending its freight by the ter- 
minal carrier on payment of a fixed compen- 
sation, the terminal carrier was, in the ab- 
sence of any showing to the contrary, the 
agent of the connecting carrier, so that the 
connecting carrier was liable for any delay 
of the terminal carrier in transporting cat- 
tle. — Wilburn v. Wabash R. Co., 129 S.W. 484, 
148 Mo. App. 692. 

Where an initial carrier and a connect- 
ing carrier had an arrangement for the trans- 
portation of live stock at a through rate, the 
connecting carrier, guilty of delay in trans- 
porting cattle, was liable for the damages 
sustained. — Id. 

App. 1920. Where connecting carrier re- 
fused to deliver interstate shipment of sheep 
from Missouri at Chicago, because the stock- 
yards there had issued an embargo against 
Missouri sheep on account of rumor of foot 
and mouth disease, which embargo was not a 
legal quarantine in sense of being ordered by 
the government, initial carrier was techni- 
cally liable for the delay.— Miller v. Quincy, 
O. & K. C. R. Co., 225 S.W. 116, 205 Mo. App. 
463. 

Where connecting carrier, on strength of 
an embargo issued by the Chicago stock- 
yards, held an interstate shipment within the 
embargo at an Intermediate point and there 
unloaded them, no substantial damages could 
be recovered against the Initial carrier for 
refusal to go on to Chicago, whereby the cat- 
tle decreased in weight by the delay; the 
evidence showing that there were no facilities 
for unloading at any other place than the 
stockyards, and that the embargo forbade 
even unloading at stockyards. — Id. 

An initial carrier of interstate shipment 
is liable under the Carmack Amendment (49 
use A § 20) for delay in transit on other line 
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of connecting carrier to a different destina- 
tion, consented to by shipper on refusal of 
connecting carrier to proceetl to original des- 
tination bmiuse of a nonlegal embargo issued 
by the stockyards at destination. — Id. 

^=»219 (5). Lom or Injury. 

App. 1901. Defendant was not liable to 
plaintiff for a loss of the cattle sold by said 
third party. — Robert C. White Dive Stock 
Commission Co. v. Chicago, M. & St. P. R. Co., 
87 Mo. App. 330. 

App. 1908. Where a carrier received an- 
imals and issued a bill of lading therefor to a 
point beyond its own line, and the bill of lad- 
ing contained no provision limiting the ship- 
ment to its own line, it agreed to carry to such 
point, and hence was liable for any negligence 
of its connecting carriers under Rev. St. 1S99, 
§ 5222 (Ann. St. 1906, p. 2718), providing that, 
when a railroad company issues bills of lad- 
ing in Missouri, it shall be liable for any in- 
jury to the property caused by the negligence 
of any other carrier over whose lines it may 
pass. — Holland v. Atchison, T. & S. F. Ry. Co., 
114 S.W. 61, 133 Mo. App. 694. 

App. 1911. Where defendants, connect- 
ing carriers, contracted to ship certain mules 
over their connecting roads from the point 
of shipment to destination for an agreed 
price, \vhich they divideil according to an 
agrfH»ment between thems(4ves, there was a 
joint undertaking, and they were jointly lia- 
ble for injuries sustained to one of the mules 
because of the furnishing of a defective car. 
— Green v. (Chicago, M. & St. P. Ry. Co., 137 
S.W. 611, 15<5 Mo. App. 259. 

App. 1911. Under Rev. St. 1909, § 5446, 
providing that when a carrier receives proper- 
ty to be transported from one place to an- 
other within or without the state, and Issues 
rec'eipts or bills of lading, it shall be liable 
for the negligence of any connecting carrier, 
the receipt of cattle to be transportcnl beyond 
its own line renders the carrier liable for the 
negligence of the connecting carrier, in the 
absence of a stipulation in the bill of lading 
to the contrary. — Miller v. Missouri, K. & T. 
Ry. Co., 138 S.W. 902, 157 Mo. App. 638; 
Steckdaub v. Same, 138 S.W. 904. 

App. 1911. Plaintiff bank furnished N. 
money with which to buy horses in Kansas, 
to be transported and sold in South Carolina, 
on security of a bill of lading issued by de- 
fendant M. company, reciting that the same 
was consigned by M. to himself, or “shipper’s 
order,” at destination. This bill was negotia- 
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ble and was Immediately transferred to plain- 
tiff, and the horses transported to the end of 
the M. company’s line, where they were ten- 
dered to defendant L. company, the connect- 
ing carrier, which refused to accept them un- 
der the “Shipper’s order” hill, whereupon the 
horst's were unloadtHl and negotiations had 
between the L. company’s agent and the agent 
of the M. company and plaintiff’s president 
for a release of the order clause ; but plaintiff 
having refused negotiations were continued 
with the caretaker in charge of the horses, 
who surrendered the live stock contract in his 
possession, and contracted in the name of N. 
for the further transportation of the horses 
to destination, without the shipper’s order 
clause, naming a bank at destination as con- 
signee. On arrival the horses were delivered 
to N., who sold some of them and refused the 
balance*, which were sold by the railroad 
company, and the draft sent by plaintiff to the 
bank at destination with the bill of lading for 
collection remaining unpaid. Held that, since 
the caretak(*r had no authority to change 
the contract, and both railroad companies 
had notice of that fact, their act in so doing 
constituted a joint conversion of the horses, 
rendering them liable as insurers for the 
sulisiHiuent loss. — Pe()i)le's State Savings 
Bank v. Missouri K. & T. lly. Co., 138 S.W. 
915, 158 Mo. App. 519. 

App. 191C. Where an initial carrier is- 
sued a through bill of lading for an inter.state 
shipm(*nt over more than one railroad proof 
that the animals were injured in transit, with- 
out proof of where the injury occurred, will 
support judgment against it. — Jones v. Louis- 
ville & N. K. Co., 182 S.W. KKH. 

App. 1918. Under the Carmack Amend- 
ment a connecting carrier, in case of an inter- 
state shijunent of slock, is not liable for an in- 
jury resulting from the negligence of the 
initial carrier. — Utz v. Chicago, B. & Q. Ky. 
Co., 208 S.W. 040. 

<g=^210 (6). Po^er to limit liability’. 

Sup. 1895. As Kev. St. 1889, § 944, pro- 
vides that, whenever any property is received 
by a carrier for transportation from one place 
to another, such carrier shall be liable for the 
negligence of any other carrier to which such 
property may be delivered, a carrier contract- 
ing to transport cattle to a point b(*yond the 
terminus of its line cannot, by contract, ex- 
empt itself from liability for the negligence of 
the carrier completing the transportation. — 
McCann v. Eddy, 33 S.W. 71, 133 Mo. 59, 35 
L. R. A. 110, judgment aflirmed (1899) 19 S. 
Ct. 755, 174 U. S. 580, 43 L. Ed. 1093. 


^219(7). Valldltr of oontraet Itmitins 
liability. 

App. 1916. In a suit against an Initial 
carrier for damages by delay in transit, pro- 
visions in a bill of lading requiring written 
notice of claims held valid. — ^Thompson v. 
Atchison, T. & S. F. R. Co., 185 S.W. 1145. 

In a suit against an initial carrier for 
damages by delay in transit, provision in a 
bill of lading recpiiring that suit for damages 
be commenced within six months held valid. 
—Id. 

App. 1917. Provision of interstate ship- 
ment contract limiting the carrier’s liability 
to $100 per animal held valid under Carmack 
Amendment to the Hepburn Act (49 IJSCA § 
20).— Jordan v. Chicago, B. & Q. R. Co., 196 
S.W. 417, transferred from Supreme Court 
(1916) 191 S.W. 70, 269 Mo. 281. 

A provision of an interstate shipment 
contract that neither the initial carrier nor 
any connwting carrier should be liable for any 
damage to the animals shipped, unless claim 
be made wdthln ten days from the time the 
animals were removed, to the carrier on 
whose line the damage occurred, was valid. 
—Id. 

^=>210 (8). Operation and effect of limita- 
tion. 

App. 1905. Where an initial carrier 
failed to furnish a safe and sufficient car for 
the transportation of hogs, by reason of which 
the hogs escaiied, such carrier W’as liable, 
though the hogs escaped beyond the terminus 
of its line, to which its liability was limited 
by the shipping contract. — Jones v. St. Louis 
& S. F. R. Co., 91 S.W. 158, 115 Mo. App. 232. 

App. 1906. By the ffrst clause of a bill 
of lading, defendant, the Initial carrier, 
agrt'ed to transport certain cattle from ship- 
ping iK)int to destination. The second clause 
declared that, if the destination was on de- 
fendant’s road, defendant would deliver the 
cattle to the consignee at that point, but, if 
the destination w^as beyond defendant’s line, 
it would deliver the property to the next con- 
necting carrier, and another paragraph lim- 
ited defendant’s liability for loss or damage to 
such as occurred on its own line, and declared 
that its duty should cease on delivering the 
stock to the connecting carrier. Held, that 
the bill of lading was a through contract of 
carriage, and that defendant was liable for 
delay occurring through the negligence of a 
connec'ting carrier. — Ingwersen v. St. Louis 
& II. Ry. Co., 92 S.W. 357, 116 Mo. App. 139. 
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App. 1906. Rev. St. 1899, S 5222, makes 
n carrier Issuing a bill of lading for a through 
shipment liable for any loss to the shipment 
caused by its negligence or the negligence of 
any other carrier. A bill of lading bound the 
initial carrier to transport cattle to the point 
of destination, and stipulated that it should be 
liable only for damages occurring on its own 
line, and that it should not be responsible for 
the delivery of the cattle within any specified 
time nor for any particular market. Held, 
that the carrier was liable for delay occur- 
ring through the negligence of a connecting 
carrier. — Farmers* Bank of Laddonia v. Wa- 
bash R. Co., 95 S.W. 280, 119 Mo. App. 1. 

App. 1907. Rev. St. 1899, § 5222, ren- 
ders an initial carrier liable for the negli- 
gence of a connecting carrier in the case of 
a contract for a through shipment A con- 
tract for the through shipment of cattle over 
several lines provided that the initial carri- 
er’s liability would be limited to injuries on 
its own line, and provided that no claim for 
damages should be allowed unless a written 
claim should be made within 10 days from the 
removal of the stock from the cars, and that 
in case of damage on a connecting line sucli 
carrier should not be liable unless such claim 
should be made to it. Held that, where cattle 
were injureil on a connecting line, it was no 
defense to an action against the initial car- 
rier that no notice had been given to it, and 
that no notice had been given to the connect- 
ing carrier, as defendant could not claim the 
protection of a provision made for the beiietit 
of another, and the contract did not reciuire 
notice to defendant except where the injury 
occurred on its line. — Davis v. Wabash Ry. 
CJo., 99 S.W. 17, 122 Mo. App. 637. 

App. 1908. A bill of lading for shipment 
of live stock provided that no carrier should 
be liable for loss or damage to freight shipped 
unless it were proved to have occurred during 
transit over the particular carrier’s line, and 
of this notice should bo given, etc. It was 
also provided that for loss or damage to 
freight during transit the legal remedy should 
be against only the particular carrier in 
whose custody the freight was when lost or 
damaged. Held, that it was not contemplat- 
ed that in case of a loss on the lines of a con- 
necting carrier notice should be given to the 
initial carrier; it having stipulated that it 
was not to be liable for such a loss. — Holland 
V. Atchison, T. & S. F. Ry. Co., 114 S.W. 61, 
183 Mo. App. 694. 

App. 1916. Since the prohibitions of the 
Interstate Commerce Act forbid the waiver of 


defenses open to a carrier, defendant’s action 
in receiving notice of a claim after the time 
provid(*d in the bill of lading held not to 
waive the provisions of the bill of lading. — 
Thompson v. Atchison, T. & S. F. R. Co., 185 
S.W. 1145. 

App. 1917. An Interstate shipment con- 
tract held to require notice of damages to the 
initial carrier only when that carrier was 
sought to be held and the negligence occur- 
red on its line. — Jordan v. Chicago, B. & Q. 
R. Co., 196 S.W. 417, transferred from Su- 
preme Court (1916) 191 S.W. 70, 269 Mo. 281. 

App. 1920. Where a contract for an in- 
terstate shipment of live stock provided that 
the initial carrier should not be liable for loss 
or damage after delivery to connecting car- 
rier, the initial carrier, which was liable un- 
der the Interstate Commerce Act for injuries 
to the animals while in the hands of connect- 
ing carrier, is not entitle<l to notice thereof, 
the contract refiuiring notice of injury occur- 
ring on the line of the initial carrier to be 
given to it as a condition precedent to lia- 
bility, and making the same requirement in 
case of injury to the shipment while in tlu^ 
hands of conmeting carrier. — Jordan v. Chi- 
cago, B. & Q. R. Co., 226 S.W. 1023, 206 Mo. 
App. 56. 

^==>220. Actions against carriers of live 
stock. 

Actions for p<*nalties for violation of regula- 
tions, see ante, ®=>19, 20. 

^=:»221. — Nature and form. 

App. 1876. In an action against a carri- 
er by a shipper of cattle for negligence where- 
by they were injureil, plaintllT was not re- 
quired to sue on his written contract wdth the 
carrier; such w'ritten contract being a mere 
modification in some respects of the obliga- 
tions of the defendant imi>osed on it by law. 
— Lui )0 V. Atlantic & P. R. Co., 3 Mo. App. 77. 

App. 1886. A petition alleged that 
plaintiff contracted with defendant to carry 
and transport for plaintiff a car load of cat- 
tle, that one of the steers was allow’cd to es- 
cape from the car, and that afterwards de- 
fendant found such steer and sold and con- 
verted it to its use, wherefore judgment was 
prayed. Held, that the petition set out but 
one cause of action, and that in trover. — 
Johnson v. Wabash, St. L. & P. R. Co., 22 Mo. 
App. 597. 

App. 1903. The fact that a shipment of 
live stock is delayed, and the property In- 
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jured and depreciated In value, will not give 
the shipper the right to terminate the rela- 
tion of bailment by abandoning the property, 
and charging the carrier as for a conversion. 
— Spalding V. Chicago, B. & Q. R. Go., 73 S. 
W. 274, 101 Mo. App. 225. 

App. 1925. Common-law remedy avail- 
able in shipper's action for delay in furnish- 
ing cars and tranH>ortlng live stock, notwith- 
standing various' statutes. — Warner v. St. 
Louis-San Francisco Ry. Co., 274 S.W. 90, 218 
Mo. App. 314. 

— Rlgliti of action. 

App. 1908. Action on a transportation 
contract is properly brought in the name of 
the consignor, whether he is the owner ojj not, 
and, in an action against a railway company 
for injuries to horses shipped by plaintiff, 
evidt'iice that plaintiff was not the owner of 
the horses was properly rejected. — Van Bus- 
kirk V. Quincy, O. & K. C. R. Co., Ill S.W. 
832, 131 Mo. App. 357. 

App. 1910. The person in whose name 
a contract to transport live stock was made 
is the proper ])art.v to sue thereon; owner- 
ship of the stock being immaterial. — Bennett 
V. Chicago, R. I. & P. Ry. Co., 131 S.W. 770, 
151 Mo. A])p. 293. 

App. 1914. The consignor of stock ship- 
])ed may recover for injuries to the ani- 
mals without further proof of ownership.-— 
Barr & Wiseman v. Quincy, O. & K. C. R. 
Co., 1C3 S.W. 573, 181 Mo. App. 88. 

App. 192(5. :Managor of farmers’ live 
stock shipi>ers’ association, who attended to 
shipping hogs and received and distributed re- 
turns, held to have sufficient interest to main- 
tain action against carrier for loss in shii>- 
ment. — Griggs v. St. Louis & 11. R. Co., 285 
S.W. 159. 

^=s>223, — - Defeniei. 

Shipper’s failure to accompany stock, see 
ante, ®=»217(1). 

App. 1908. W'here a verbal agreement 
is made between a shipper and a carrier to 
furnish stock cars at a certain time, and to 
deliver Immediately, and this agreement is 
breached by the carrier, the shipper docs not, 
by subsequently shipping his goods in a car 
furnished by the carrier, and taking a bill 
of lading reciting that the carrier does not 
agree to deliver the stock at destination at 
any specified time, preclude himself from re- 
covering damages for the breach of the oral 


agreement. — Meriwether v. Quincy, O. & K. 
0. R. Co., 107 S.W. 434, 128 Mo. App. 647. 

It is no defense to an action for breach 
of an agreement to furnish cars at a specified 
time that the carrier was unable to furnish 
such cars on the date agreed on by reason 
of heavy traffic, and portions of the answer 
alleging such defense are properly stricken. 
—Id. 

App. 1910. A carrier sued for delay in 
trauvsporting live stock cannot rely on de- 
fendant’s failure to give notice of his dam- 
age on discovery thereof as required by the 
contract where the contract was not in evi- 
dence. — ^Bennett v. Chicago, R. I. & P. Ry. 
Co., 131 S.W. 770, 151 Mo. App. 293. 

App. 1920. If an embargo on all live 
stock shipments on account of weather con- 
ditions w’as justified, it wms a defense, in an 
action for damage.s for failure to promptly 
ship hogs, that th(‘ shipper was promptly no- 
tified thereof, even after the hogs were in the 
pens ready for .shipment. — Stewart v. Chi- 
cago, B. & Q. R. Co., 222 S.W. 1029. 

App. 3925. Defendant’s answer that In- 
junction proceedings had been instituted 
against striking shopmen h(^ld not to present 
a defense.— Warner v. St. Ijouis-San Fran- 
cisco Ry. Co., 274 S.W. 90, 218 Mo. App. 314. 

Defendant’s answ’er as to exemption from 
liability for delay in furnishing cars held 
not to i)re.sent a defense. — Id. 

Defendant’s answer to count for delay 
in furnishing cars, relative to plaintiff’s fail- 
ure to give notice before removing injurcnl 
stock from car, held not to present a defense. 
—Id. 

^zs>22^, — Jurisdiction and venue. 

App. 1911. Rev. St. 1909, § 5440, pro- 
vides that in any suit for loss or injury to 
property transported plaintiff may join as 
defendants the original carrier and all con- 
ne<*ting carriers, and recover from the car- 
rier through whose negligence the loss was 
sustained, and may prosecute such action in 
any county in which a suit may be maintain- 
ed against either of the carriers. Held that, 
where defendant B. Company transported 
cattle as a connecting carrier, plaintiff was 
entitled to sue in the county from which the 
cattle were shlpi)ed, and in which the initial 
carrier did business, though defendant B. 
Company’s railroad did not pass through that 
county, and it had not place of business there, 
and was served in another county. — Lay v. 
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Chicago, B. & Q. R. Co., 138 S.W. 884, 157 Mo. 
App. 407. 

$=»225. — Time to sue, and limita- 
tions. 

Bee explanation^ page Hi, 

^=»226. — — Parties. 

Sup. 1883. Tho partj’ In whose name a 
contract for the transportation of cattle was 
made was the proper party to sue for injury 
to them in transportation; the question of 
ownership heinf? immaterial. — Atchison v. 
Chicago, K. I. & P. Ry. Co., 80 Mo. 213. 

App. 1019. Owners of a joint shiimient 
of cattle may join in a suit to recover dam- 
ages sustained hy each. — McMickle v. Wabash 
Ry. Co., 209 S.W. Oil. 

^=»227. — Pleading. 

^=3227 (1). Complaint. 

Sup. 1877. In an action for the recovery 
of damages for the loss of hogs shipped over 
defendant's road, begun iH'fore a justice of 
the peace, a petition stating that plaintiff de- 
livered the hogs to defendant, who was a 
common carrier, that defendant undertook 
to convey the hogs to St. Louis, that only a 
imrt of the hogs were deliven'd at St. Louis, 
and that a ctu’tain number were not deliver- 
ed, while irregular, is substantially an ac- 
tion ex delicto, and is not bad. — (3a rk v. St. 
Louis, K. C. & N. Ry, Co., (14 Mo. 440. 

Sup. 1884. In an a<*tion against a rail- 
road company, the petition charg(‘d that de- 
fendant did not exercise due and proper care 
in the carriage of hogs belonging to plaintiff, 
but that, on the contrary, the steamboat and 
tHiuipments thereof were imperfect and in- 
sufficient, and that the defendant, its offic(»rs, 
servants and agents, improperly and negli- 
gently managed and condiuded the steamboat, 
whereby the hogs were destroyed by lire. 
Held, that such allegation was sufficient, and 
was not objectionable as failing to state a 
cause of action. — Carlisle v. Keokuk North- 
ern Line Packet Co., 82 Mo. 40. 

Sup. 1887. In an action against a com- 
mon carrier to recover the value of a car 
load of mulcts destroyed hy lire through de- 
fendant’s negligence, the petition alleged the 
delivery and loss of the property while in 
defendant’s posses.sion as a common carrier, 
and charged negligence in managing and op- 
erating the train, whereby tho car contain- 
ing the mules was set on tire and the mules 
destroyed. Held that, even without the last 


allegation of negligence, the petition was 
sufficient. — McFadden v. Missouri Pac. Ry. 
Co., 4 S.W. 089, 92 Mo. 343, 1 Am. St. Rep. 
721. 

Sup. ltH)8. Damages to the market 
value of a hor.se injured in transportation 
being gtmeral damages need not be specilical- 
ly pleaded while loss of earnings or use of 
animals being spwial damages must be spe- 
cilically pleaded. — Van Bu.skirk v. (Quincy, O. 
& K. C. R. Co., Ill S.W. 832, 131 Mo. App. 
357. 

App. 1889. In the absence of a special 
contract and with certain other well-known 
exceptions, a common carrier is liable as an 
insurer, and therefore, where a shipper of 
stock, in an action for its lo.ss, did not draw 
his petition uinm the mere tlaniry of charging 
d(‘fendant on its comrnon-law liability as a 
common carrier, but further alleged that the 
stock was killed through the negligeiu'e and 
niLsconduct of dc'fendant. the allegation of 
negligence and misconduct might have b(*(*n 
regarded as surplusage. — Doan v. St. Louis, 
K. & N. W. Ry. Co., 38 Mo. App. 408. 

App. 1897. A petition in a common-law 
action against a carriiT for failing to iier- 
forin its duty to tran.sport live st<K*k deliver(‘d 
to it for transi>ortation, which all(‘ges that 
the live stock delivered to the carrier for 
traiusportation died while in transit through 
the negligence of the carri(*r. sufficiently al- 
leges the carrier’s n(‘gligence. — Lachner v. 
Adams Express Co., 72 Mo. App. 13. 

App. IJMK). A statement L»r delayed 
shipment of cattle, alleging the receipt of 
the <*attle, which defendant for certain 
freight charges undertook to transport and 
deliver without d(*lay, and averring a n(*gli- 
genl failure to promptly deliver them. n‘- 
siilting in plaintiff’s damagi* in a stipulated 
sum, is sufficient in a juslic(‘'s court, sine(‘ it 
appri.ses defendant of the nature of the com- 
plaint and bars another action. — Classcock 
V. Chicago, R. 1. & P. Ry. Co., 8(J Mo. Apj). 
114. 

App. 1902. In an action by a shipp(*r 
against a railroad company, apparently for 
a breach of contract to furnish cars, the peti- 
tion failed to set out the contract, but plead- 
ed a failure of (l(*fendunt to have cars ready 
to receive the shipper’s cattle at 1 o’clock a. 
m., or until 4 o’clock a. m., which was to.) 
late for the cattle to reach a certain (’hicago 
mark(‘t, and asked for damages as though 
defendant had thereby broken a contract. 
Held, that the petition was fatally d(*fective, 
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as pleading at most a breach of an impleaded 
contract. — Currell v. Hannibal & St. J. R. Co., 
71 S.W. 113, 97 Mo. App. 93. 

App. 1912. A shipper who alleges that 
he cannot determine the liability of each car- 
rier because of their close business arrange- 
ments held not relieved from stating a cause 
of action against the initial and connecting 
carriers jointly or from proving a joint re- 
sponsildlity. — Otrlch v. St. Louis, I. M. & S. 
Ry. Co.. 144 S.W. 1109, 164 Mo. App. 444, 
adopting opinion (1911) 134 S.W. 665, 154 Mo. 
App. 429. 

App. 191.5. A petition held to state a 
good cause of action for I)r(‘ach of a carrier’s 
<-ontract to furnish cars for a cattle ship- 
nuait on a specified day. — Dalton v. St. Ixmis, 
I. M. & S. Ry. Co., 173 S.W. 77, 187 Mo. App. 
691. 

App. 1917. Petition asking damage to 
stock shipment fnun carrier's d(‘lay is sufii- 
cient if it charges faids sliowiiig unreason- 
able time consumed in transit with a gen- 
eral charge that it was a negligent delay. — 
Raker v. Rush, lt)4 S.W. 1061. 

App. 1919. Th(* d(‘f(‘nses that loss was 
caused by the <‘vil propcaisities of live freight, 
or by the act of th(‘ public enemy, or by the 
act of God, ne<*d not be ref(‘rr(‘d to in the 
petition, but should be set up in the answer. 
— Royd V. St. Jiouis Express (’o., 211 S.W. 
702. 

App. 1920. PlaiiitilT’s petition, alleging 
the loading of a hog in good condithm for 
transportation by defendant express compa- 
ny to a fixed destination and delivery <»f the 
hog dead, is not only sufficient to state a 
cau.se of action, but is sufficiently d<*finite and 
certain, so as not to be subject to a motion 
to make more definite and certain. — Rrowii- 
ing V. Wells Fargo & C»). Expre.ss, 219 S. 
W. 665. 

App. 1922. Petition for death of hogs in 
transit alleging 14 hours was a reasonable 
timo for transportation, but that defendant 
negligently handled the car while tninsport- 
ing the hogs and did not transport them in 
14 hours, and that, by reason of the negligent 
handling of the hogs, and the failure to de- 
liver them in a n*asonable time, certain of 
them died, held based on negligence both in 
the handling of the car and in delay. — (^loyd 
V. Wabash Ry. Co., 240 S.W. <SS5. 

App. 1924. Petition, alleging notice to 
defendant railroad’s station agent to furnish 


car on certain day, his assurance that It 
would be furnished thereon, failure to do so, 
and “that such delays were unreasonable,” 
etc., held sufficient, at least after verdict, to 
state cause of action for negligent failure to 
provide cars on reasonable notice of time 
they were needod.--Walt(‘rs v. Kansas City 
Southern Ry. Co., 266 S.W. 491. 

App. 1926. Complaint against carrier 
for death of hogs held grounded on common- 
law liability as insurer. — Griggs v. St. Louis 
& H. R. Co., 285 S.W. 159. 

<g==>227 (2). Annwer. 

App. 1901. In an action against a car- 
rier for loss of an animal while in transitu, 
defendant pleaded a certain contract of af- 
freightment. Plaintiff did not pretend to con- 
trovert the existence" of such contract, but 
only the legal effect claimed for it by plain- 
tiff. Jlcld, that no reply was nwessary.— 
Rowring v. Wabash Ry. ("o., 90 Mo. App. 321, 

App. RM)2. The answer, after a general 
denial. alleg(‘d a contract whereby it was tf» 
furnish cars on a c(*rtain day, in time for 
j)laintiff*s cattle to rwicli the (Uiicago market 
of a ceiiLiin other day, and alleged that the 
(*ijirs weu’e in readim^ss for plaintiff’s use in 
due time, but that plaintiff refused to take 
them. Th(‘ rei)licatlon admitttHl the contract 
as ph"adc"d in the answer. J/eJd, that the sub- 
secpu'nt pleadings did not supply the defends 
of the iK'tition so as to justify a trial on the 
tlnnu-y of an unpleaded contracd whereby de- 
fendant agrinnl to have the nirs ready at 1 a. 
m., and not for failure to furnish cars in time 
for the Chicjigo market. — Currell v. Hannibal 
iV: St. J. R. Co., 71 S.W. 113, 97 Mo. App. 93. 

App. 1906. A carrier sued for damages 
to a shipment of (*attle shipptnl under a .si)e- 
cial contraci stiimlating that it slnaild not 
Ik" liable unless a claim in writing was filed 
within a siKH ilicnl time, must, in order to avail 
itsidf of the failure of the shlpi)er to give 
notice of a claim, ideiid the same, though it 
files the contract with its answer. — McNealey 
V, Chicago. R. A- Q. Ry. Co., 95 S.W. 312, 119 
Mo. Ai>i). 200. 

App. 1908. When" the petition in an ac- 
tion against a carritu* for bre«ach of an agr(*e- 
ment t(» furnish cars at a siH'cified timi" con- 
tains a count s(*eking to recover for damages 
to the shipper from delays in transit, the de- 
f(*nse that the carrier was unable to furnish 
the cars as agreed on liecause of the press of 
busin<*ss as to su(*h count is wholly Irrelevant 
and properly strickeji. — Meriwether v. Quincy, 
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O. & K. C. R. Co., 107 S.W. 434, 128 Mo. App. 
047. 

App. 1909. Under Rev. Sit 1809, | 604 
(Ann. St. 1906, p. 631), authorizing u general 
or specific denial and requiring the statement 
of ne^^^ matter constituting a defense, a car- 
rier, when sued In tort by a shipper of stock, 
must affirmatively plead the contract of car- 
riage reiiuirlng notice of loss or injury to tlie 
stock. — I-ilbby v. St Louis, I. M. & S. Ry. 
Ca, 117 S.W. 659, 137 Mo. App. 276. 

App. 1916. In action against carrier for 
damages to an interstate shipment of hogs, 
if defendant wished to rely on defensive 
terms in written contract not pleaded by 
plaintiff, it could set up written contract to 
obtain benefit of its provisions. — Bowles v. 
Quincy, O. & K. C. R. Co., 187 S.W. 131. 

App. 1920. The carrier to be excused 
from liability for death of a hog in transit 
must plead and prove that It died from its 
own Inherent wejikness or vi<*e. — Burgher V. 
Wabash Ry. Co., 217 S.W. 854. 

^227 (2%). Reply, 

See explanatiotif page in. 

^3=>227 (8). laanea, proof, and Torlaiice. 

Sup. 1883. The petition alleged injury to 
cattle in transix>rtation by reason of defend- 
ant’s negligently causing them to be loaded 
into a defective and unsound car, and by 
reason of negligence in reloading and trans- 
IMinling them. JJeld, Unit evidence respect- 
ing the bedding in the car was improperly 
admitted. — Atchison v. Chicago, 11. 1. & P. Ry. 
Co., 80 Mo. 213. 

App. 1885. Under an allegation that, 
after plaintiff had placed cattle in defendant 
railroad company’s stock i>ens for transporta- 
tion, defendant failed to furnish cars within 
the time agreed in the contract of shipment, 
whereby plaintiff was damaged, plaintiff may 
show that the pens were in a muddy condi- 
tion, without a specific allegation of that 
f aetj — Armst rong v. Missouri Pac. Ry. Co., 17 
Mo. App. 403. 

App. 1894. Where the defense, in an ac- 
tion to recover mules shipped over defend- 
ant’s railroad, was that the freight to E. was 
the amount named in the bill of lading, and 
that by a new contract plaintiffs agreed to 
pay an additional amount as freight to their 
destination, and no mistake was alleged, the 
admission of evidence of a mistake in the bill 
of lading was error. — Scott Bros. v. Chicago 
& A. R. Co., 57 Mo. App. 345. 


App. 1894. Where the petition in an ac- 
tion for injury to cattle by reason of the 
breaking of a stock-yard fence, permitting 
them to be stampeded, alleged that plaintiff 
arranged with defendant for a compensation 
to ship the cattle, and the answer was a 
general denial, it was not error to exclude 
the bill of lading, which was given to plain- 
tiff after the cattle had escaped and were 
injured, and which was offered to escape lia- 
bility under a clause contained therein, since 
under a general denial a defense in confes- 
sion and avoidance cannot be made. — Cooke 
V. Kansas City, Ft. S. & M. R. CJo., 67 Mo. 
App. 471. 

App. 1899. A variance between a peti- 
tion charging that defendant agreed to carry 
horses from Kansas City to Indianapolis, and 
the written contract introduced in evidence, 
showing that it merely undertook to trans- 
port the stock from Kansas City to St. Louis 
and there deliver to a connecting carrier, was 
immaterial, where, under the further alle- 
gations of the petition, it clearly appeared 
that plaintiff sought only to hold defendant 
for damages done to the horses while carried 
from Kansas City to St Louis^-Cash v. Wa- 
bash R. Co., 81 Mo. App. 109. 

App. 3903. In an action by a shipper of 
live stock against a carrier, the shipix^r al- 
U^jed that the property was never m*eivod 
by him at Its destination, and w^as utterly 
lost to him. The carrier ans\vered, alleging 
that the property had been abandoned to it 
by the shipper while in transit and that it 
had forwardfHl the property to market and 
sold it on the shipper’s account, and tendei-eil 
him the pr(K*eeds. This tender was renewed 
in the pleading. Held, that issues as to 
wdiether the amount tendered was the net 
amount actually realized from the sale, and 
whether it was the amount that should have 
been realized, were not detenninable under 
(the pleadings. — Spalding v. dilcago, B. & Q. 
R. Co., 73 S.W. 274, 101 Mo. App. 225. 

App. 1906. Whore, in an action against 
a can’ier for loss of certain sheep, plaintiff 
alleged that the sheep were lost be<*ause of 
defendant’s negligence and carelessness and 
unnecessary violence in handling its trains 
carrying the sheep, but the proof showed 
that the sheep were lost from the carrier’s 
pens before their transportation was begun, 
there w'as a fatal variance. — Ficklin & Son v. 
Wabash R. Co., 92 S.W. 347, 115 Mo. App. 
633. 

App. 1906. Under the statute malting 
the initial carrier responsible for any loss 
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unstained from negligent delay In the car- 
riage of live stock, whether such carrier or 
a connecting carrier was at fault, proof that 
the delay in the transportation of plaintiff’s 
cattle arose from the negligence of a con- 
necting carrier constituted a material vari- 
ance from the petition alleging such delay 
to be that of the initial carrier. — Ingwersen 
V. St. Louis & H. Ry. Co., 92 S.W. 357, lid 
Mo. App. 139. 

App. 1907. Where, in an action against 
a carrier for delay in transportation of cat- 
tle, plaintiff alleged that the delay was the 
result of the carrier’s negligence, mere proof 
that the (transportation extended beyond a 
reasonable time was Insufflcient to charge the 
carrier with the results of such delay, in the 
absence of a showing that the delay was 
caused by the ctirrier’s negligence. — Ecton v. 
Chicago, R. & Q. Ry. Co., 102 S.W. 575, 126 
Mo. App. 223. 

Where, in an action for delay in trans- 
portation of cattle, plaintiff based his right 
to recover in his pleading on defendant’s 
negligence in delaying the train at numerous 
IK>ints, objections that the train was the 
only train on which he was allowed to ship 
them, whem in fact defendant hud other trains 
that made a faster schedule, and that the 
train did not run as fast as it should, and 
that its schedule was unreasonably slow, 
were not within the issues. — Id. 

App. 1908. A petition in an action for 
injuries to a horse while being unloaded from 
a car alleged that the platform where de- 
fendant required plaintiff to unload the horse 
was a dangerous and unsafe place to unload 
and from which to remove the horse, and 
that the injury was caused by the foot of the 
horst‘ being caught ou a spike in the track 
adjoining the platform. The evidence showed 
tliat the platform Itself was safe, but that in 
being led from the plaitform the horw* stepped 
on a projecting .spike on an adjoining track, 
and was Injured. Held, that the evidence was 
sufficient to sustain the allegations of the 
pi‘titlon and to show negligence, though the 
platform Itself was safe. — Ix>tts v. Wabash R. 
Co., Ill S.W. 138, 131 Mo. App. 270. 

App. 1909. In an action for damages to 
horses shippctl, claimed to have hoen caused 
by defendant’s negligeiu»e In handling the 
train by which some of the horses were 
thrown down and injured, evidence was im- 
properly admitted to show damage caused 
by delay at a junction point in forwarding 
the horses. — Karr v. Quincy, O. & K. O. R. 
Co., 120 S.W. Ill, 138 Mo. App. 471. 


App. 1900. Where plaintiff’s cause of ac- 
tion for dunnages for a carrier’s delay in 
tnuisiM)rtation of cattle was based entirely on 
the allegc^d breach of wirrier’s obligation to 
transport the cattle within a reasonable time, 
evidence that a portion of the delay was 
caused by the carrier’s breach of a i>arol con- 
tract to furnish cars sande<l and bedded, so 
that they might be immediately used, was 
inadmissible.— Burgher v. Wabash R. Co., 120 
S.W. C73, 139 Mo. App. 62. 

App. 1910. Where the only cause of ac- 
tion declared on in the petition was defend- 
ant railroad’s negligent failure to transport 
plaintiff’s hogs promptly, plaintiff could not 
recover for injuries to the hogs while being 
loiided or unloadc*d by defendant’s employes. 
— Hunter v. St. Louis Southwe^stern R. Co., 
120 S.W. 254, 147 Mo. App. 28. 

App. 1912. Where a shipper of live 
stock brings an action against the carrier on 
the ground of negligence, he cannot recover 
on mere proof of delay, without evidence 
of negligence. — McDowell v. Alissouri Pac. 
Ry. Co., 152 S.W. 435, 167 Mo. App. 576. 

App. 1{)17. Plaintiff could not recover 
damages caused by rough handling of stock 
shiinnent where the only negligence allegeil 
was carrier’s delay. — Baker v. Bush, 194 S 
W. 1061. 

App. 1918. In action for damages to in- 
terstate shipment of live stock, where rail- 
road coniiKiny’s liability w^as governed by 
Carmack Amendment as altered by Cummins 
Amendment of 1916, held, that plaintiff, hav- 
ing alleged company’s negligence instead of 
relying on its common-law liability as insurer, 
mii.st prove It ns alleged. — Ro])lnson v. Bush, 
200 S.W. 757, 199 Mo. App. 1S4. 

App. 1918. Where a shipj)er seeking to 
recover for injuries to live stock ba-ses his 
action on negligence of the railroad company 
instead of its liability as an insurer, he must 
prove the negligence as alleged. — Crow v. 
Bush, 200 S.W. 762. 

App. 1919. In action for unreasonable 
delay in delivery of cattle shipment, plain- 
tiffs cannot reew’er, where their evidenc<‘ 
discloses an excusing cause, though no ex- 
cusing cause was pleaded. — McMlckle v. Wa- 
bash Ry. Co., 209 S.W. 611. 

App. 1919. Where express company, 
sued for loss of hog, did not plead the de- 
fense that the loss was caasetl by the inher- 
ent viciousness of propensities of the hog, 
defendant had no right to show it or claim 
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protection from It, nnleea It appeared in the 
testimony of plaintiff. — Boyd v. St. I.ouls Ex- 
press Co., 211 S.W. 702. 

App. 1920. In an action apilnst a rail- 
road for l)rea(*h of an inseparable contract 
for the shiiMiJcnt of wittle and the fui’nishins 
of cars therefor, the cause allejjed not 
supiK)rted by evidence showing a contract 
made verlwilly over the telephone for the fur- 
nishing of cars, and a shipment contract in 
writing. — Thee v. Wabash Ry. Co., 217 S.W. 
666 . 

App. 1020. In an action agsiinst the fed- 
eral Director Geneniil of Railroads for dam- 
age to live s'tock in transit, wheix? plaintiff 
did not prove the allegation, on which he 
based recovery, that the expression in the 
contract of shipment “36-honr rt'-leaso” had a 
well-known, usual, and customary meaning 
which meaning was the liasis of his elainuHl 
cause of action, judgment for him cannot 
stand. — Bradford v. McAdoo, 210 S.W. 02, 
202 Mo. App. 412. 

App. 1022. In an action for negligent 
delay in transporting live stock to market, 
an objection that the shipper could not re- 
cover for negligence in placing the cars on a 
side tnick and leaving the cattle where they 
could not get sufficient air and ventilation, 
since the shipper’s agent saw where they 
were placed and made no complaint, held 
untenable, it being Untamount to a plea of 
estojjpcl or waiver, and, since the an.swer 
was only a general denial, the carrier tH>uld 
not be heard to urge the defense.— Needy v. 
Hines, 237 S.W. 006. 

App. 1022. Where recovery for the death 
of hogs during shipment was sought solely 
for the breach of the carrier’s common-law 
duty to deliver in as good condition as when 
received, the shipper m^ed not allege neg- 
ligence on the part of (he carrier, and is un- 
der no duty to show negligence until the car- 
rier pleads and proves facts tending to bring 
the loss within one of the exceptions to a car- 
rier’s common-law liability ; such exceptions 
being the act of God or the public enemy, the 
inh(‘rent vices, propensities, or disease of the 
animals, or the fault of the shipper, — Eris- 
man v. Wabash Ry. Co., 243 S.W. 237. 

App. 1924. Where plaintiff suing for in- 
juries to animals in transit declared on com- 
mon-law contract, and proved special con- 
tract inconsistent with common-law liability 
of defendant, there was failure of proof, and 
demurrer to evidence should have been sus- 
tained. — Morrow v. Wabash Ry. Co., 265 S. 
W. 851, 219 Mo. App. 62. 


App. 1025. In action for death of live 
stock during shipment, proof of specific acts 
of negligence not necessary under general 
allegation thereof. — Long v. American Ry. Ex- 
press Co., 274 S.W. 906, 219 Mo. App. 451. 

App. 1026. Testimony as to amount of 
shrinkage of sheep and lambs when taken by 
shipiK'r from stwk pens, put on pasture, and 
later shipped to market, held incomi)etenl. — 
Mourer v. Wabash Ry. Co., 280 S.W. 1050. 

App. 1926. Shipper in case of injury 
to animals in unaccomi)anled live stock ship- 
ment, under general charge of negligence, need 
not prove si)ecific acts. — Shaffer v. American 
Ry. Express Co., 282 S.W. 725. 

App. 1027. Court properly refused to 
require plaintiffs to Introduce contract of 
shipment which was not made part of case 
against carrier. — Morrow v. Wabash Ry. Co., 
2H9 S.W. 343. 

App. 1929. Evidence of fact, not alleged, 
that delay in shipment of cattle causetl change 
in condition, decreasing market value, held 
inadmissible. — Crowell v. St. Louis-San Fran- 
cisco Ry. Co., 11 S.W.(2d) 1055. 

^s:s>22S. — Evidenoe. 

(1). PreMninptlona and burden of 
proof III aeuernl. 

Sup. 1877. Where a contract for the 
shipment of hogs relieves the carrier from all 
liability except that caused by its negligence, 
the luirden of proving negligent on the 
carrier’s iwirt, which will entitle the shipper 
to rt'covery, is on the shipi)er. — C^irk v. St. 
Louis, K. C. & N. Ry. Co., (‘A Mo. 440. 

Sup. 1900. Under Rev. St. 1889, § 2594, 
providing that an injury to live stock, where 
two diff(‘rent kinds are vshli)ped in the same 
car, shall be presumed to result frean the 
mixeil shipment, it Ls error to instru<‘t that 
the presumption is rebutted by showing the 
failure of the carrier tx) furnish cars with 
trapdoors, as rerpiired l)y section 2599. — Pad- 
dock V. Missouri Pac. Ry. Co., 56 S.W. 453, 
155 Mo. 524. 

Cattle and hogs were shipped in a car 
which was not providc»d with trapcloors, as 
re(iulred by Rev. St. 18Si>, § 25t>0. There was 
a partition in the car, buit the hogs could get 
through it. An agent of shipper was with 
the stock, and when they got In a bunch he 
tried to get them up from the outside, and 
then asked a train man for an ax to get into 
the car, and was Informed that there was 
none. When the stock reached the destina- 
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tif)n several ho;:s wore dead, and were sold 
without notifying the carrier. Held not suf- 
ficient to rehut ithe prwumption created by 
section 2r>04 that the injury was a result of 
the mixed shipment. — Id. 

Sup. 1919. In an action against a rail- 
road for damage to a shipment of live stock, 
the in«tru(?tion that mere delay, of itself, was 
no evidence o.f negligence, without explana- 
tion and qualification of what was meant by 
mere delay, was proiK*rly refust^l, as contrary 
to Public Service (Commission Act, § 40 (R<w. 
St. 1009, § 3121, as amended by Acts 1913, p. 
177). — Cunningham v. Chicago & A. R. Co., 
215 S.W. 5. 

App. Where live stock injured In transit 
was accompanied by the owner, his agent, 
or representJitivo, the burden is on the owner 
to show the carrier’s negligence. — (1880) Mc- 
Beath v. Wabash, St. h. & P. Ry. ("o., 20 Mo. 
App. 44.5; (1912) Cunningham v. Waba.sh R. 
Co., 149 S.W. 1151, 107 Mo. App. 273; (1916) 
Kolkmeyer v. (hicago & A. R. (’o., 182 S.W. 
794, 192 Mo. A])]). 188; (^unningham v. Chica- 
go & A. R. (\)., 182 S.W. 1033; Bailey v. 
Same, 182 S.W. 1034. 

App. 1894. Where, on the day after the 
arrival of live stock, and notice to the con- 
signee of the arrival thereof, the carrier re- 
fused to d(*liver it on the tender of a certain 
ainaunt, it cannot be assunuHl that the re- 
fusal was merely bwiuse the amount ten- 
dered was not etpial to the jimount claime<l 
for freight, and not bwause it did not include 
the day's charges for f(.M*d, which the car- 
rier, with the consignee's consent, had caused 
to be given to the animals. — Scott Bros. V. 
Chicago & A. R. Co., 57 Mo. App. 345. 

App. 1895. In an action against a niil- 
road coiniwiiy for injuries to h(»gs shippeil 
over its line in a car with cattle, evidence 
examined, and held to overcome the jiresump- 
tion that the injuri(‘s resulted from such 
mixed shipment, arising from Rev. St. 1889, § 
2594, providing that, in mixed shipments, the 
shipper must assume the risks incident to 
isuch shipments. — Paddoc’k v. Missouri Pac. 
Ry. Co., 60 Mo. App. 328. 

App. 1896. In an acticui against a car- 
rier for damage to live stock, it is not suffi- 
cient for the shipper to show merely that the 
stock was delivered in good condition and 
that it was redelivered in a damaged condi- 
tion ; but he must go further, and offer some 
evidence tending to prove an injury by human 
agency, causing or concurring to cause the 


loss. — Ha nee v. Pacific Express Co., 66 Mo. 
App. 486. 

App. 1902. Evidence that it took 24 
hours to transport cattle to a certain place, 
when the usual time w'as from 13 to 15 hours, 
and that the train was delayed at more than 
one place from 2 to 4 hours, is sufficient to 
raise a presumption of the carrier’s negli- 
gence, in an action by the shipper for dam- 
ages. — Anderson v. Atchison, T. & S. F. Ry. 
(^o., 67 S.W. 707, 93 Mo. App. 677. 

App. In an action for damages from de- 
lay resulting in loss, it is not sufficient for 
plaintiffs merely to show delay, but the bur- 
den is on them to prove negligent delay. — 
(1904) M<*Crar>' v. (^hicago & A. Ry. Co., 83 
S.W. 82, 109 Mo. App. 5(57; (1906) Ratliff v. 
(juincy, O. & K. C. R. Co., 94 S.W. 1005, 118 
Mo. App. 644; (1909) Clark v. St. Joseph & 
O. I. Ry. Co., 122 S.W. 318, 138 Mo. App. 424 ; 
(1911) Lay v. Chicago, B. & Q. R. Co., 138 S. 
W. 884, 157 Mo. App. 467 ; (1913) Gregory 

V. Chicago, B. & Q. R. Co., 160 S.W. 830, 174 
Mo. App. 550; (1914) Weesen v. Missouri 
Pac. Ry. Co., 162 S.W. 304, 175 Mo. App. 374; 
(1915) Hunt. v. St. Louis, I. M. & S. Ry. Co., 
173 S.W. 61. 187 Mo. App. 639; Dalton v. 
Same, 173 S.W. 77, 187 Mo. App. 691 ; (1921) 
Netdey v. Ilint^, 227 S.W. 650, 206 Mo. App. 
621 ; (1922) Howell v. Hint»s, 236 S.W. 886 : 
Neely v. Ilim^, 237 S.W. 906; Harrison v. 
(liieago & A. R. Co., S.W. 871, 209 Mo. 
App. .526; (qoyd v. Wabash Ry. Co., 240 S. 

W. 885; (1924) Sandker v. Wabash Ry. Ck)., 
267 S.W. 957; Phillippi v. Same, 267 S.W. 
960. 

App. 1905. Where hogs w^ere lost in 
transit, it w'ould be presumed, in the ab.sence 
of proof to the contrary, that they escai>ed 
w’hile in the hands of the last coniiei:ting car- 
rier.— Jones V. St. Louis & S. F. R. Co., 91 S. 
W. 1.58, 115 Mo. App. 232. 

App. 1906. Where, in an action against 
a carrier for delay in shipping plaintiff's cat- 
tle, i)laintilT foundwl his cau.se of action sole- 
ly on defendant’s negligence in fumLshing 
cars and in transportation, the burden w^as on 
plaintiff to show that defendant was negligent 
in fact either in furnishing the cars or in the 
tran.sportatlon, and that such negligence was 
the proximate cau.se of the damage suffered. 
— Ficklin v. Wabash R. Co., 93 S.W. 861, 117 
Mo. App. 211. 

App. 1906. In an action for injuries to 
live st(K*k in shipment, prenff that the injuries 
resuitcHl from a delay caused by a wreck on 
the carrier’s road raised a presumption of 
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neglijjcenoe on the part of the carrier. — Me- 
Fall V. Wabash R. Co., 04 S.W. 570, 117 Mo. 
App. 477. 

App. 1906. In an action against a car- 
rier for damages to a shipment from the al- 
leged negligence of the carrier, the burden is 
on plaintiff to prove negligence. — Fulbright 
V. Wabash R. Co., 04 S.W. 992, 118 Mo. App. 
482. 

App. 1908. In an action against a rail- 
way for failure to provide within a reason- 
able time cars for plaintiff’s shipment of live 
stoi*k, the burden w^as on plaintiff to show 
that defendant owned and operated a railroad 
at tlie shipping iwint. — Brandon v. Atchison, 
T. & S. F. Ry. Co., 114 S.W. 540, 134 Mo. App. 
89. 

App. 1909. Proof that delay in the 
transportation of a shipment of stock was 
caused by a WTeck of the train estnblishe<l a 
prima facie case of negligence ; and the car- 
rier, to escape liability, must prove that the 
wreck w^as an unavoidable accident. — ^Thomp- 
son V. Quincy. O. & K. C. R. Co., 117 S.W 
1193, 136 Mo. App. 404. 

App. 1909. The burden is on a shipper 
who sues a carrier for injuries to one of two 
animals shipped together to show that the 
animal injured did not receive its injuries by 
reason of the vicious proi>ensities of the other 
animal, but the burden is sustaineil by vei^y 
slight proof, and may l>e established by col- 
lateral circumstances affording a reasonable 
inference of negligence on the carrier’s part, 
— Foust V. Lee, 119 S.W. 505, 138 Mo. App. 
722. 

App. 1910. In an action against a car- 
rier for delay in carrying a shipment of live 
stock, plaintiff sustains his burden of proving 
that the delay was the result of negligence by 
showing that the transportation was inter- 
rupted by a wreck on defendant’s road, with- 
out showing that the wrec*k w'as the result of 
negligence, as a wreck Is presumed to have 
resulted from negligence. — Hahn v. St. Louis, 
K. (\ & C. K. Co., 125 S.W. 1185, 141 Mo. App, 
453. 

In an action for delay in the transporta- 
tion of live stock, the burden is on the shii> 
per throughout the trial to show that the 
cause of the delay was negligence by the 
carrier. — Id. 

App. 1910. In an action against a car- 
rier for damages by delivering inferior cattle 
belonging to another to plaintiff’s consignee 
in place of those shipped by him, the burden 
is on plaintiff to show the market value of the 


cattle shipped and those delivered as his, to 
enable the jury to determine the difference 
in assessing damages. — Edwards v. Lee, 126 
S.W. 194. 147 Mo. App. 38. 

App. 1910. One suing a carrier of live 
stock for negligent loss and delay in trans- 
portation, not based on a breach of his com- 
mon-law duty as insurer, has the burden to 
prove negligence. — Decker v, Mlssfjuri Pac. 
Ry. Co., 131 S.W. 118, 149 Mo. App. 534. 

Mere proof of unusual delay in trans- 
porting live sto<*k does not of itself show neg- 
ligence, but circumstances even slightly tend- 
ing to show a negligent origin of the delay 
will 8upix>rt an inference of negligence. — Id. 

Where live stock were lost in transporta- 
tion and the circumstances are unexplainefl, 
it is presumptive evidence of the carrier’s neg- 
ligence. — Id. 

App. 1913. Shipper held to have the bur- 
den of showing that injuries to live stock not 
pointing to external violence were due to the 
carrier’s negligence, and an instruction that, 
having proved a delay in transportation, the 
burden was on the carrier to show that it was 
not the result of negligence, >vas erroneous. 
—Winslow V. Cliicago & A. R. Co., 157 S.W. 
96, 170 Mo. App. 617. 

App. 1915. Shipper of live stock held to 
have burden of establishing' negligence by af- 
firmative proof, where cause of action for de- 
lay in transportation arose indor to amcaid- 
nient of Rev. St. 190t), § 3121, by Law\s 1913, 
p. 177. — Smith v. Missouri Pac. Ry. Co., 183 
S.W. 701. 

App. 1916. Mere delay in the delivery of 
live sUx'k at destination, unless very extra- 
ordinary does not riUse inference of negli- 
gence of carrier.— Patterson v. Chicago & A. 
Ry. Co., 1K2 S.W. 1034. 

No negligence can bo imputed to a car- 
rier because of a delay overnight at a divi- 
sion point in making connection with a train 
on the carrier’s branch lino. — Id. 

App. A carrier of live stock has the bur- 
den of explaining or excusing a delay. — (1917) 
Baker v. Bush, 194 S.W. 1061 ; (1920) Schade 
V. Missouri Pac. R. Co., 221 S.W. 140, 20-4 Mo. 
App. 88. 

App. Mere proof of injury to shipment 
of live stock in transit will not make prima 
facie showing of negligent operation of train 
so as to cast burden of disproving negligence 
on carrier. — (1918) Robinson v. Bush, 200 S. 
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W. 757, 199 Mo. App. 184; (1922) Cloyd v. 
Wabash Ry. Co., 240 S.W. 886. 

App. 1919. In case of an interstate ship- 
ment of stock, questions of burden of proof 
are a matter of substance and are not con- 
trolled by the laws of the several states ; so 
a shipper urging negligent delay has the 
burden of proof, regardless of the state stat- 
ute, that being the ordinary rule. — ^Berry v. 
Chicago & A. R. Co., 208 S.W. 622. 

App. 1919. In action for delay in inter- 
state shipment of live stock, burden of prov- 
ing that delay w'as occasioned by defendant’s 
negligence w'as uiK>n plaintiff, notwithstand- 
ing Laws 1913, p 177, making proof of unrea- 
fionable delay prlina facie evidence of neg- 
ligence ; the burden of proof being a matter 
of substance, and hence governed, as to in- 
terstate shipments, by the federal laws, and 
not the state laws. — Baker v. Schaff, 211 S. 
W. 103. 

App. The carrier to be excuswl from lia- 
bility for death of an animal in transit must 
prove that it dicnl from its own inherent weak- 
ness or vice. — (1010) Boyd v. St. Louis Ex- 
press Co., 211 S.W. 702; (1020) Burgher v. 
Wabasii Ry. Co., 217 S.W. 8.14. 

App. 1020. In an action by a shipper of 
cattle for damagi^s caused by delay in transit, 
the burd(‘n wa.s upon tlu' carrier, w’here delay 
was causid by unsuccessful attempts to make 
a coupling \vitli a snowplow to show that 
the delay wa.s unavoidable. — Gilbreath v. 
Atchison, T. & S. F. R. R., 217 S.W. 630. 

App. 1020. Tn an action for failure to 
proi>erly carry and deliver live stock, the bur- 
den w'as on plaintiff shipi)er to show the in- 
juries to a cow were not inflicted by the vice 
of the animal or Its inherent vicious propensi- 
ties, and to show that the injury was caused 
through some human agency, but very slight 
proof of negligence in such resixHjt trans- 
ferred the burden to the carrier, and the fact 
could be established from collateral facts and 
circumstances affording a reasonable infer- 
ence of negligence. — Byrum v. Chicago & A. 

R. Co., 226 S.W. 91. 

App. 1921. In an action for loss and in- 
jury to hogs in transit, it was incumbent on 
plaintiffs not only to show that tlie hogs were 
kei)t in a place w^here they did not get suffi- 
cient air and ventilation on a hot day, as al- 
leged, but the carrier had some other track 
at the point Involved where they could have 
been placed without suffering from an insuf- 
ficiency of ventilation. — Howell v. Hines, 227 

S. W. 619. 


App, 1921. Under the Carmack Amend- 
ment (49 use A § 20), the burden of prov- 
ing actual negligence causing delay of an 
interstate stock shipment is on the shipper, 
and unusual delay in transporting a shii)- 
ment is not presumptive evidence of negli- 
gence. — Holland v. Hines, 234 S.W. 366. 

App. 1921. A shipper whose case against 
a carrier is based on a specific act of negli- 
gence, as failure to furnish a clean car as 
required by Rev. St. 1919, §4 10004, 10005, and 
not on the common-law liability of the car- 
rier as an insurer, has the burden of proving 
that such negligence caused or was an active 
co-operative cause in producing the damage. 
— Rhodes v. Missouri Pac. R. Co., 234 S.W. 
1026. 

App. 1921. The mere fact that hogs, ap- 
parently sound when delivered for shipment, 
arrive at their destination sick with pneumo- 
nia, raises no presumption of negligence on 
the part of the carrier. — ^Bragg v. Payne, 235 
S.W. 148. 

App. 1922. In an action by a shipper for 
damage to an unaccompanied interstate ship- 
ment of hogs, proof of delivery of the hogs 
to the shipper in good condition, and that 
some were dead on redelivery by the carrier, 
made a prima facie case for the shipper, and 
cast the burden on the carrier to show that 
the loss or injury w^as caused by the animals’ 
own vice or inherent infirmity and without 
fault on the part of the carrier. — Hartford 
Fire Ins. Co. v. Payne, 243 S.W. 357, certio- 
rari quashed (1923) State ex rel. Hartford 
Fire Ins. Co. v. Trimble, 250 S.W. 393, 298 
Mo. 418. 

App. 1922. A live stock carrier, which 
seeks to bring itself within exceptions to 
rule making such carrier liable for failure to 
deliver the live stock in a safe and sound con- 
dition, that such carrier is not liable if such 
failure w^as due to the act of God, the public 
enemy, the inherent vice or nature of the 
animal, or its vicious propensities, or the 
fault of the shipper, has the burden of prov- 
ing itself within one of such exceptions. — Sul- 
livan V. American Ry. Express Co., 245 S.W. 
375, 211 Mo. App. 123. 

Where live stock shipper bases his cause 
of action against carrier upon the negligence 
and not on the carrier’s common-law duty to 
deliver the live stock in a safe and sound con- 
dition, he must prove such negligence to re- 
cover. — Id. 

App. 1923. In an action for damages to 
an interstate shipment of live stock plain- 


Consult Pocket Part for later cases. For explanation, see i)age Hi. 


<^228(1) 


CARRIERS 


6 M D— 216 


tiff to recover must prove his charge of neg- 
ligence. — Sinclair v. Missouri, K. & T. Ry. 
Co., 253 S.W. 380. 

App. 1923. In an action against a car- 
rier for damage to live stock shipment, it is 
not sufficient for the shipper to show deliv- 
ery to carrier in good condition and retleliv- 
ery in damaged condition, but he must further 
offer some evidence tending to prove an in- 
jury by human agency causing or concurring 
to cause the loss, which evidence places the 
burden on the carrier to show due diligence. 
— Moran v. Chicago, B. & Q. R. Co., 255 S.W. 
331. 

In action involving issue as to whether 
the injury and death of horses were caused by 
their evil propensities or by the negligen(*e of 
a carrier, proof that the animals on arrival 
at destination bore evidence of external vio- 
lence did not, as charged, create i)resumi)tion 
of negligence, but it was necessary for shii)- 
per to show that such injuries were not 
brought about by the natural propensities of 
the animals, but through the rough handling 
of the train. — Id. 

App. 1923. In shipper's action against 
railroad for refusal to accept cattle for ship- 
ment on certain date pursuant to agreement 
for shipment of the cattle into other state, the 
burden was on the shipper to prtwe actual 
negligence In view of the fwleral rule. — 
Crowdis v. Quincy, O. & K. C. R. Co., 255 S. 
W. 347. 

App. 1924. If condition of animals sug- 
gests injuries from external violence during 
transportation, and evinces a condition not 
usually attendant on carriage with due cure, 
it is sufficient to repel presumption pertain- 
ing to proper vice, and to cast burden on car- 
rier of showing no negligence. — Morrow v. 
Wabash Ry. Co., 205 S.W. 851, 219 Mo. App. 
62. 

App. 1924. T'lider fedt^ral rule, burden 
is on plaintiffs, suing for negligent failure to 
furnish cars after notice of time* desir(‘d, to 
prove actual n(‘gligence in connection with 
such failure.— Walters v. Kansas City South- 
ern Ry. Co., 260 S.W. 491. 

App. 1925. Plaintiffs may plead carrier’s 
common-law liability as insurer for injuries to 
animals in interstate transit and make prima 
facie case by proving delivery to carrier in 
good condition and delivery by it in had con- 
dition. — Morrow v. Wabash Ry. Co., 270 S.W. 
1U30, 220 Mo. App. 518. 


App. 1929. One suing carrier for delay 
in interstate shipment of cattle has burden 
of showing that delay resulted from defend- 
ant’s negligence (Rev. St. 1919, § 9920). — 
Crowell v. St. Louis-San Fi*ancisco Ry. Co., 
11 S.W.(2d) 1055. 

^=>228 (2). lilmltatlon of liability. 

App. 1889. In an action by a shlpiK^r 
against a carrier for the loss of a horse, the 
defendant set up a special contract limiting 
its liability, //c/d, that whether such con- 
tract had Ijeen in fact signed at the time wffieii 
the horse was killed w’as a material fact, the 
burden of establishing which was on defend- 
ant.— Doan V. St. Louis, K. & N. W. Ry. Co., 
38 Mo. App. 408. 

App. 1894. Where the defendant, in an 
action for loss of sttM*k shipjKMl over its rail- 
road, relied on the bill of lading, which ex- 
emidtH^i it from liability for loss from certain 
causes, the burden is on the carrier to show 
that the loss was within the exception, and 
that its negligence w'as not a co-oiH*rating 
cause. — (leorge v. Chicago, R. I. & P. Ry. Co., 
57 Mo. App. 3.58, 

App. 1898. Where a eontract of shiiv- 
nient recitw that the freight rate named was 
a redu<*ed rate, in an net ion to recover for in- 
juries to cattle shipp(*d. it devolved on the 
plaintiff to show that it was not, and thiTeby 
defeat the eontract in that r(‘SiKK*tby destroy- 
ing the consideration. — Howring v. Wabash 
Ry. Co., 77 Mo. App. 250. 

App. 11K)0. AVhere, on shipment of a car- 
load of hogs, two were missing on their de‘- 
live^ry by the earrie^r, th(‘ burden e)f proe)f was 
on the carrier te> show that the* loss fell with- 
in a i)re>visie>n e‘xe‘inpting it fre)m liability in 
ee)nse*eiue‘nce* e>f the* t'seape* e)f any e>f the stock 
through the eloors and e)]K‘nings in the* eairs. 
— McKall V. Wabash R. Ce»., 94 S.W. 570, 117 
Mo. Ai)p. 477. 

App. 1990. In an ae*tion against a car- 
rier for (le‘lay in the traiisiH>rtatie>n e)f cattle, 
whe*re the contract of shipment exemi)te’el the 
carrier fremi liability eni ae*count e)f elelays, 
tlie burden w^as on jdaintiff to show that the 
unusual and injurious delays we*re the result 
of negligence, and ne)t such as we‘re unavoida- 
hle.— iBushnell v. Wabash R. Co., 94 S.W. 1001, 
118 Mo. App. 018. 

App. 1908. A contract for shipment of 
hogs reciteel that it was based on a reduced 
rate, that the rate mentioned therein was a 
reduced rate, and that in consideration of 
such reduced rate the stipulations therein con- 
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taiued were entered Into. The application for 
the contract, signed by the shipper, recited 
that he knew that the carrier had two rates 
of freight, one a higher rate, on which it ac- 
cepted shipments at the carrier’s risk, and a 
lesser rate, under which shipments were made 
on the shipi)er relieving the carrier from 
siH'cifled common-law liabilities and agreeing 
to the limitations contained in the contract, 
and that the shipi>er had (‘xercised his option 
and chosen the lesser rate. 7/f7d, that the 
contract was i>rima facie supported by a val- 
id consideration, and the shii)iH>r, to avoid it, 
must show that no consideration was in fact 
given; since the rule is that, wliile a r<K*ital 
of a consideration in a contract of shipment 
is not conclusive evidence tlier(H)f, it is jadina 
faci(‘ evidence.— Shelton v. St. Ivouis & S. F. 
li, Co., 110 S.w. (;27, i;il Mo. App. 500. 

App. ltM>S. Wliere plaintiff’s horses 
were transported under a spindal contract ex- 
empting the carrier from liability for delay, 
the burden was on jdaintiff to show that the 
delay was unnsisonabh*, and r(‘sulted from 
def(‘ndant’s negligence. — <iilb(*rt v. Chicago, 
U. 1. & I*. Ky. Co., 112 S.W. 1(X)2, V\2 Mo. App. 
im. 

App. 11K)0. An action for negligent de- 
lay in transiKU’ting live stock being in tort 
for defendant’s violation of its <*onimon-law 
duty and not on the contract of shipment, the 
l)la intiff makers out a priina facie case i)y 
proving the delay and conseiiuent loss, and 
the burden is on the defendant to show nonper- 
formance of a stipulation in the bill of lading 
re(i Hiring notl(*e of claim for damages as a 
part of its defense. — Brown v. St. Louis & S. 
F. Ry. Co., 117 S.W. 112, 1;15 Mo. Aiip. (124. 

App. 1914. The burden is on the shipi>er 
suing for damage to live stock to show that 
there was no consideration for a provision, in 
the bill of lading covering an interstate ship- 
ment, requiring notice of claim for damage to 
be given within five days after the stock is 
unloaded.-— Hamilton v. Chicago & A. U. Co., 
1(14 S.W. 24S, 177 Mo. App. 145. 

The burden is on a shipper suing for dam- 
age to live stock in interstate shipment to 
Ijrove that notice of claim for injury was giv- 
en within five days after the cattle were un- 
loaded, as rejpilred by bill of lading. — Id. 

^s>228 (8). AdmiHKlbtllty of evidence In 
ureiieral. 

Sup. 1877. Where one of several animals 
shipx)ed by plaintiff over defendant railroad 
disappeared in transit, evidence as to what 
the freight agent said to plaintiff, at the time 


he was notified of the loss, was admissible for 
the purpose of proving that the notice in writ- 
ing recpilred by the contract of shipment 
might have been waived by what was said. — 
Oxley V. 8t. I^rouis, K. C. & N. Uy. Co., 65 Mo. 
629. 

Sup. 1S7S. In an action against a car- 
rier for Injury to a shipment of mules, the 
IM'tilion averred that the train conveying the 
mules arrived at the point of Intersection 
with the connecting carrier at a certain time; 
that plaintiff, learning that the mules would 
be detained there for some time awaiting the 
train of the connecting carrier, r(M|uest(*d de- 
f(‘ndant to place the cars on the track at the 
stock iK‘n, so that he might unload and water 
and f(‘<'d them, but that defendant failed to 
do so, to plaintiff’s damage, etc. Held proper 
to receive plaintiff’s testimony that he re- 
(luested the agiuit at the point of shipment to 
teh'graph the agent at the jxnnt of intersec- 
tion that he would arrive that evening with 
two cars of mules, and to be ready to ship 
them. i)articularly in view of testimony of the 
agfuit of the connecting carrier that it was 
custonmry for the agent at the iK)int of shi^v 
ment to telegraph in such cases, and that his 
trains were held to rec^eive the shipments. — 
Dunn v. Hannibal & St. J. R. Co., 68 Mo. 268. 

Sup. 1919. In an action against a rail- 
road for damage to castrat(Hl bulls through 
delay in transit, plaintiff’s testimony, show- 
ing the difference in the weight of the cattle 
at shipping i>oint and their weight when un- 
loaded at destination, held not improi>erly re- 
ceived, as not taking into consideration the 
fa<*t that the cattle were castrated just before 
being shlppiHl. — Cunningham v. Chicago & A. 
R. Co.. 215 8.W. 5. 

App. 1885. In an action for failure to 
furnish (*ars to transport stock as agreed, ac- 
counts of sales sent by a commission merchant 
to his princii>al are not evidence of the value 
or weight of stock in the market. — Hoskins v. 
Missouri Pac. Ry. Co., 19 Mo. App. 315. 

App. 1895. In an action for injuries to 
hogs by reason of the failure to have trap 
doors in the toi) of the car in which they were 
shipped, eviden(‘e of a conversation of plain- 
tiff’s son with the trainmen, when he went to 
get an ax to chop holes in the roof, so as to 
get at the hogs, was admissible as showing 
the effort he had made toward saving the 
hogs. — I*addock v. Missouri Pac. Ry. Co., 60 
Mo. App. 328. 

App. 1898. In an action against a car- 
rier for damages on account of injuries to a 
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car load of horses, plaintiff was properly al- 
lowed to testify, respecting hla damages, as to 
the amount he paid for feeding and doctoring 
the horses after they arrived at their destina- 
tion before he could get them into salable con- 
dition. — Matney v. Chicago, R. I. & P. Ry. Co., 
75 Mo. App. 233. 

App, 190(5. In an action to recover for 
the loss of live stock shipiied, evidence of a 
conversation between the shippers and the 
claim agent of the carrier when they were 
making an effort to adjust the loss was ad- 
missii>ie to show waiver of notice of loss, 
though not to prove the loss itself. — Jonc>s v. 
guincy, O. & K. C. R. Co., 94 S.W. 733, 117 
Mo. Ai>p. 523. 

App. t907. In an action against a rail- 
road for injuries to plaintiff’s shipment of 
hogs, resulting from defendant’s wrongful ex- 
p<jsure of them during transportation to a vir- 
ulent disease, evidence that subsetiuent to the 
transiK)rtation the hogs communicated the 
disease to other hogs was admissible. — CJoun- 
cil V. St. Ixmls & S. F. R. Co., 100 S.W. 57, 123 
Mo. App. 432. 

In an action against a railroad for inju- 
ries to plaintiff’s shipment of live stock, re- 
sulting from defendant’s alleged wrongful ex- 
posure of th(^ stock during transportiition to 
a virulent disease, it was competent for wit- 
nesses for plaintiff who were in a position to 
observe the physical surroundings to state 
that the car containing plain tilTs stock could 
have been moved to and from the ix)int of its 
destination without being first switched into 
the infected district. — Id. 

App. 1909. The cause of injury to stock 
during transit may be shown from collateral 
facts affording a reasonable inference of neg- 
lig(uice.— Libby v. St. Louis, I. M. & S. Ry. Co., 
117 S.W. 639, i;T7 Mo. App. 276. 

App. 1909. In an action against a car- 
rier for breach of its common-law duty to 
transport plaintiff’s cattle within a reasona- 
ble time, the carrier was only responsible for 
delay resulting after the cattle were delivered 
to it for transportation, and hence evidence 
that the shipment w\ms delayed several hours 
because the carrier failed to furnish cars 
sanded and bedded, as it had agrewl to do, 
while plaintiff was preparing the c*ars for use, 
was inadmissible.— Burgher v. Wabash R. 
Co., 120 S.W. 673, 139 Mo. App. 62. 

App. 1911. To establish negligence it 
was proper to show that a carrier, sued for 
delay in delivering live stock, had never be- 


fore taken a train out without a shipment, 
w'hen i)art of it was loaded and the rem.ilnder 
in process of loading. — Moss v. Missouri, K. & 
T. Ry. Co., 134 S.W. 1070, 153 Mo. App. 602. 

App. 1913. In an action against a car- 
rier for delay in carrying mules, evidence as 
to the cost of placing the mules in a salable 
condition after the delay and of caring for 
them, and thereby reducing the loss to a min- 
imum, is admissible. — Wyatt v. Missouri Pac. 
Ry. Co., 158 S.W. 720, 173 Mo. App. 210. 

App. 1914. In an action for damages for 
delay of a shipment of cattle, it was proi>er to 
show the difference between the normal 
shrinkage and the actual shrinkage. — McFall 
V. Cliicago, B. & Q. R. C3o., 168 S.W. 344, 181 
Mo. Ai^. 244. 

App. 1915. Testimony of experienced 
stockmen as to what extra shrinkage d(*lay in 
shipment would produce in cattle similar to 
those couii)osing the shipment was admissible. 
—Hunt V. St. J^uis, T. M. & S. Ry. Co., 173 
S.W. 61, 187 Mo. App. 639. 

App. 1915. The action being for injuries 
to stock awaiting shipment, it was not error 
to exclude tariffs and classifications of the 
road on file with the Interstate Commerce 
Commission from evldiuice, where defcuulant 
railroad denitKl delivery of stock to it. — Read- 
ing V. Chicago, B. Q. R. Co., 173 S.W. 451, 
188 Mo. App. 41. 

App. 1916. In an action for damages to 
shipment of cattle, where there was evidence 
from which jury might find jolting, etc., evi- 
dence as to whether such jolting, etc., would 
cause cows to calve prematurely held admis- 
sible to prove a cause of the calving. — Green- 
ing V. (Thicago & N. W. Ry. Co., 183 S.W. 1121. 

App. 1916. In suit for delay in shipment 
of live stock, exclusion from evidence of so- 
called K(*hedules offered by defendant road, 
which were mere oral diri'ctions agre(*d to by 
road officials in informal I’onfereiice and sent 
in letters to various agents, held pi*oi)er. — ■ 
McFall V. St. Louis & S. F. R. Co., 185 S.W. 
1157. 

App. 3919. In action against carrier of 
stallion for failure to transport as expedi- 
tiously as roquired by statute after accept- 
ing for transportation, impiiry must be con- 
fined to ascertaining wlieth(‘r there was a 
failure to obey the statute after acceptance 
of the shipment, and the court can consider 
only evidence in relation to the movement of 
the shipment from and after it was accepted. 
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— Strother v. Atchison, T. & S. F. R. Co., 212 
S.W. 404. 

App. 1920. In an action against a car- 
rier for damages to a shipment of live stock, 
evidence by plaintiff that the cattle were in 
better condition when starting on the jour- 
ney than they were when brought from an- 
other point to the point of shipment was not 
inadmissible ; the carrier’s defense being that 
the cattle were so poor and emaciated that 
they were not physically strong enough to en- 
dure the shipment. — Cravens v. Hines, 218 S. 
W. 912. 

In action for damages to a shipment of 
live stock, evidence as to the condition of the 
cattle prior to shipment was not incompetent, 
notwithstanding that there was no allegation 
in the complaint that the cattle were in good 
condition when received for shipment; de- 
fendants having raised the issue in the an- 
f*wer. — Id. 

In action for damage to a shipment of live 
stock because of rough handling and severe 
weather, it was not error to exclude the ship- 
ping contract whereby the shipper assumed 
all risk and expense of feeding, watering, and 
caring for the shipment, in effeH*t shipping the 
cattU? at his own risk, in view of Laws 1911, 
p. l.^;.*!, providing that no carrier can by con- 
tra(‘t exempt itself from liability as a com- 
mon carrier. — Id. 

App. 1920. In action against initial car- 
rier for delay in interstate shipment which 
had been rerouted to another destination, 
evidence of a promise of a “jmssenger run” 
over the new route held inadmissible. — Miller 
V. Quincy, O. & K. C. R. Co., 22o S.W. 110» 
205 Mo. App. 4 (k1. 

In an action against an initial carrier for 
delay in transit of interstate shipment, evi- 
dence that conductor frettcnl at engiiu^er for 
lack of speed without apparent cause was ad- 
missible. — Id. 

App. 1922. In a suit against an inter- 
state carrier made liable by 38 Stat. 1197 (49 
USCA § 20(11), for the “full actual loss” sus- 
tained in case of injury to cattle, and wherein 
the measure of damages is the difference be- 
tween their market value in the condition in 
which they arrived at their destination and 
their value had they arrived in good condi- 
tion, evidence that the injured cattle did not 
fatten or respond to feed as well as did un- 
injured cattle in the same shipment, so that, 
though treated the same, they lacked 200 
pounds of making the gain they should have 


made, was admissible to support or justify 
the estimated deprecdation in value. — Carpen- 
ter V. Hines, 239 S.W. 593. 

App. 1922. In a shipper’s action for de- 
livery to the wrong consignee, it was not er- 
ror to exclude evidence showing plaintiff’s* 
experience as a live stock shipper, and his 
acquaintance with the customary require- 
ments, because these facts would tend to es- 
tablish that plaintiff Intended his caretaker 
to execute a shipping contract; the latter 
not being his agent except to accompany the 
cattle. — Montgomery v. Davis, 240 8.W. 282, 
209 Mo. App. G98. 

App. 1922. In shipper’s action for the 
death of a buffalo, due to the carrier’s neg- 
ligence, there was no error in excluding evi- 
dence as to the value of the robe which the 
carrier was not entitled to salvage, and which 
plaintiff had made from the hide, which w^as 
not shown to have any value. — Johnson v. 
American Ry. Express Co., 245 S.W. 1071. 

App. 1924. In an action for damages 
arising from shrinkage of sheep in transit, 
alleged to have been caused by defendant’s 
negligent delay In transporting them from 
Edina, Mo., to the stockyards at Chicago, 111., 
admission of testimony as to the usual time 
of arrival of such shipment of sheep in Chi- 
cago held not error, such evidence, in the ab- 
sence of any evidence by defendant in expla- 
nation of the unusual and apparently unnec- 
essary delay, and in the face of plaintiff’s 
evidence that the car w^as side-tracked at a 
certain point for 12 hours without any ex- 
planation by defendant, creating nn infer- 
ence of negligent delay, authorizing submis- 
sion of the question to the jury. — Prebe v. 
Quincy, O. & K. C. R. (3o., 200 S.W. 816. 

App. 1925. Testimony, that charges for 
treatment of cow during shipment never pre- 
sented to shipiK*r, properly admitted. — Long 
V. American Ry. Express Co., 274 S.W. 90(), 
219 Mo. App. 451. 

App. 1926. Rule of proof of negligence 
by circumstances in case of injury to unac- 
companied live stock shipment held unaffect- 
ed by contract requiring proof of negligence. 
— Shaffer v. American Ry. Express Co., 282 
S.W. 725. 

As tending to prove negligence in Injury 
to animals in unaccompanied live stock ship- 
ment, evidence of other shipment under like 
conditions, without Injury, is admissible. — 
Id. 
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App. 1027. In action apainst railroad 
for damage to stock shipment, exclusion of 
shipping contract not signe'd by plaintlflf held 
not error. — Ilillen v. Wabash I{y. Co., 204 S.W. 
439. 

Evidence that shipper ordered car for 26 
animals held admissible, in action for dam- 
age to shipment, where overloading of car 
was issue. — Id. 

In action for damage to stock shipment, 
evidence of condition of stm^k after arrival 
at destination and before delivery to con- 
signee held admissible. — Id. 

App. 1027. Agreement by course of deal- 
ing as to time to be consumed on poultry ship- 
ment held inadmissible to prove carrier’s 
liability for unreasoiiabh* dtday under bill of 
lading providing for transportation with “rea- 
sonable despatch.” — Parsons v. Chicago, B. 
& g. R. Co., 300 S.W. 324. 

(4>. L.tinltn«lon of liability. 

Sup. 1000. In an action against a car- 
rier, where stwk is shipiK'd under a special 
contract, evidence of the carrier’s course of 
business and the rate charg(‘d other iiersons 
is only admissible to show the shipiier’s 
knowUKlge of the legal and spe<*ial rates. — 
Paddock v. Missouri Pac. Ry. Co., 00 S.W. 
403, 100 Mo. 024. 

App. 1K04. In an action against a car- 
rier for loss of cattle shipped over its rail- 
road, the bill of lading is admissible in evi- 
dence to show the limitations of defendant’s 
liability it contains.— George v. (’.hicago, R. 
1. & P. Ry. Co., 07 Mo. App. 308. 

£==>228 (6>. Weiicbt and unlHolency of evi- 
dence In general. 

Sup. 1884. Where delay in the transpor- 
tation of live stock occurred during exces- 
sively hot weather, and the attention of the 
trainmen w^as called more than once to the 
suffering condition of the animals, and no 
excuse is shown for the delay, the judgment 
for damages for injuries to the cattle will 
not be disturbed. — Ball v. Wabash, St. Li. & 
P. Ry. Co., 83 Mo. 574. 

App. 1886. In an action against a rail- 
road company for failure to ship stock when 
requested, testimony by plaintiff that he 
thought he could have made a certain sum 
if he had been allowed to ship the sto<*k was, 
in the absence of evidence as to the price of 
the stock at the place of shipment and the 
destination, insufficient on which to calculate 


damages. — Birney v. Wabash, St. L. & P. Ry. 
Co., 20 Mo. App. 470. 

App. 1886. In an action against a car- 
rier for damages on account of injuries to 
live stock, evidence held sufficient to show 
that defendant was operating the railroad 
over which the shipment was made, and that 
it w^as notified of the loss in the manner and 
within the time stipulated in the contract. — 
Reynolds v. St. Louis, I. M. & S. Ry. Co., 22 
Mo. App. 609. 

App. 1802. In an action against a rail- 
way company for damages to stock transport- 
ed by the company and injured during the 
transportation, evidence examined, and held 
to require the setting aside of a verdict 
against the company on the ground that the 
evideiu'e clearly shows that the injury com- 
plained of was due to the shipper overload- 
ing the car. — Walton v. Kansas City, Ft. S. & 
M. Ry. Co., 49 Mo. App. 620. 

App. 1892. Where, in an action against 
a carrier for negligence in the transportation 
of poultry, plaintiff gave evidence to show 
that it was shipped in good condition, prop- 
erly cooped, in suitable weather, and that 
after a comparatively short run the carrier 
delivered the poultry with more than one- 
third of it dead, and the death rate was ex- 
traordinary and the cause of death was not 
shown ; i»laintiff had made out a prlma facie 
case. — Hance v. Pacific Express Co., 48 Mo. 
Ai)p. 179. 

App. 1894. Though a carrier is not an 
iiisun*r of live stock shipments against dan- 
ger arising from the natural propensities of 
vitality of the freight, and the shipper must 
show that the animal was injured by the car- 
rier’s negligence, evidence of the shipper that 
it was delivered apparently physically sound; 
that the loading, which the contract imposed 
on the shiiiper, was properly done, and the 
animal idaceil in a car by itself ; that during 
the transit, which was only 30 miles, the 
train was reiieatedly jerked with unnecessa- 
ry viohmce; that on redelivery it had fresh 
abrasions, and was lame and stiff, and did not 
recover freedom of motion for several months, 
— is sufficient to show the injury was caused 
by the carrier’s negligence. — Crow v. Chicago 
& A. R. Co., 57 Mo. App. 135. 

App. 1894. In an action against a car- 
rier of live stock for injuries to the stmk 
resulting from their having been unloaded at 
the end of the line of the carrier as an in- 
itial carrier, and placed in stockyards infect- 
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ed with Texas fever, and kept there over 
night before the connecting carrier continued 
the transportation, evidence examined, and 
held to show that the Hto(‘k was placed in 
the stockyards at the instigation of the offi- 
cers of the connecting carrier, relieving the 
Intial carrier of the damages resulting there- 
from. — Smith & Elliott v. Missouri, K. & T. 
By. Co., 58 Mo. App. 80. 

App. 1894. Evidence of delivery to a 
carrier of a certain number of cattle, and 
of its delivery at destination of two less, with 
the value thereof, makes out a prima facie 
case for recovery by the shipper. — George v. 
Chicago, R. 1. & P. Ry. Co., 57 Mo. App. 358. 

App. 1895. In an action for nonperform- 
ance of a contract to transport cattle, evi- 
dence examined, and held to show that no con- 
tract of through shipment was made, and 
that defendant delivered the stock at the 
destination given in a bill of lading in good 
order ; and hence a demurrer to the evidence 
should have been sustained. — Holloway v. 
Wabash R. Co., 62 Mo. App. 5.3. 

App. 1896. In an action against a rail- 
road company for breach of an alleged con- 
tract, whereby defendant agreed to furnish 
three cars, and to recdvc and ship therein 
plaintiff’s stock at 1 p. m. on the Sth of March, 
plaintiff testified that on the 7th of Marcli he 
told defendants' agent that lie wanted to ship 
three cars of slock the next day, and that on 
the Hth of March he ordered three cars from 
defendant to ship cattle in, the order being 
made at 11 o’clock in the morning; and the 
station agent testified that on the morning 
of the Sth plaintiff inquired when a train 
could be had for him, and that, being told 
that a loaded train was due at 1:12, he said, 
“That will fix me.” Ildd, that there was no 
evidence to sustain the alleged contract. — 
Gann v. Chicago Great Western Ry. Co., 65 
Mo. App. 670. 

App. 1896. In an action against a car- 
rier for loss to chickens shipped by plaintiff, 
in addition to proof of the delivery of the 
chickens in apparently healthy condition 
and that over one-third of them died during 
the transit, plaintiff showed by disinterested 
dealers and shippers of poultry that such a 
death rate was, under the circumstances, un- 
precedented, thus furnishing some evidence 
that the chickens must have been Improperly 
or negligently handled by defendant. Held 
sufficient to support a recovery against de- 
fendant. — Hance v. Pacific Express Co., 66 
Mo. App. 486. 


App. 1899. In an action for damages 
alleged to have resulted to plaintiff by rea- 
son of a failure to carry two cars of live 
stock with diligence, so that they arrived too 
late for the market of the day they should 
have arrived, the evidence, though conflicting, 
hold sufficient to show that the delay was 
not attributable to storm. — Eads v. Orcutt, 79 
Mo. App. 511. 

App. 1809. In an action for injuries to 
live stock in transit, evidence, though circum- 
stantial, held sufficient to authorize the jury 
to find that the stock was injured, not by its 
own inherent vi(*es, but by the careless man- 
agement of tln» car or train. — Cash v. Wa- 
bash R. (\)., 81 Mo. App. 109. 

App. 1899. In an action for Injuries to 
live slock shipi)ed over defendant’s road, 
where defendant claims that there was no 
evidence showing that a yardmaster had au- 
thority to bind it by assurances of a better 
run, on plaintiff objecting to going any fur- 
ther with his stock, there was sufficient prima 
facie evidence of his authority, it appearing 
that he was in charge of all trains at that 
point, and that plaintiff had shipped cattle 
ove'r defendant’s road prior to this, and knew 
this man to be the same who had always as- 
suiiKHl authority over its trains, since it 
would have been an easy matter for defend- 
ant t(» show that the man was not the agent 
plaintiff claimed him to be, if such was the 
fact. — Minter v. Ghicago, R. I. & P. Ry. Co., 
82 Mo. App. 130. 

App. 1901. On an issue as to whether 
an agent or employe* of a carrier closed the 
side doors of a box car containing a ship- 
ment of stock, while standing in its yards at 
Galesburg, 111., thereby causing a loss from 
suffwation and overheating, it api)eared that 
they were open for a space of two feet on 
either side, when examined at three different 
stations between Rock Island, the point of 
shipment, and Galesburg, and that they were 
open, too, when the latter place was reached 
and the car put on a siding, where it re- 
mained for 1% hours, during which interval 
no one observeil it, so far as disclosed. At 
the end of that time a person in charge of the 
shipment went to look at the stock, found the 
doors closed, opened one, and hot steam off 
the animals poured out. They were as wet, 
he said, “as if they had swam the river, and 
some of them were down.” lie said, also, 
that the doors were hard to move. Besides 
this, there was evidence tending to prove that 
the company had a rule that no one but em- 
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ploy^s were permitted in the yards. Held 
insufficient to authorize an inference that 
an employd shut the doors. — Schureman v. 
■Chicago, B. & Q. Ry. Co., 88 Mo. App. 183. 

App. 1903. In an action for damages to 
a car load of hogs, caused hy delay en route, 
held, that the evidence was sufficient to show 
that plaintiff's hogs were damaged hy the de- 
lay. — McCrary v. Missouri, K. & T. Ry. Co., 
74 S.W. 2, 99 Mo. App. 518. 

App. 1903. In an action to recover for 
the transportation of a jack, where damages 
for the death of the jack as a result of plain- 
tiff’s negligence was set up as a counterclaim, 
evidence showing that the jack was in good 
health when received by plaintiff ; that plain- 
tiff’s route agent permitted the jack to re- 
main down in the crate in which it was 
placed ; that jacks, if allowed to remain down 
In a crate, become paralyzed in their legs, 
and will die If not soon relieved ; and that 
the jack died the day of coming to its desti- 
nation— was sufficient to show that plaintiff’s 
negligence in permlttting the jack to re- 
main down directly contributed to its dis- 
ease and death. — Pacific Exp. Co. v. Emer- 
son, 74 S.W. 132, 101 Mo. App. 62. 

App. 1903. In an action against an ini- 
tial carrier for Injury to cattle in transit, 
the evidence examined, and held to sufficient- 
ly disclose negligence. — 101 Live Stock Co. v. 
Kansas City, M. & B. R. Co., 75 S.W. 782, 100 
Mo. App. 674. 

App. 1904. Evidence that a delay in a 
shipment of stock was caused by a defective 
engine was sufficient to show negligence of 
the carrier though the train crew worked 
faithfully to put the engine in order. — Mc- 
Crary V. Chicago & A. Ry. Co., 83 S.W. 82, 
109 Mo. App. 567. 

App. 1906. In an action by a shipper for 
•damages to live stock, the intervention of hu- 
man agency, causing or concurring in causing 
the injuries, must be shown, but it may be es- 
tablished by circumstantial evidence. — Griffin 
V. Wabash R. Co., 91 S.W. 1015, 115 Mo. App. 
549. 

App. lilOO. Where the time ordinarily 
consumed in the entire transportation of stock 
between certain points was not more than six 
hours, evidence that 20 hours were consumed 
In such transportation was sufficient to sus- 
tain a finding of negligence on the part of the 
carrier, in the absence of proof explaining a 
portion of such delay. — Ficklin v. Wabash R. 
Co., 93 S.W. 861, 117 Mo. App. 211. 


App. 1906. Though mere delay is not 
evidence of negligence in transportation, 
where the fact of delay is supplemenU^ by 
evidence of the cause, it may show that it was 
negligence. — Wright v. Chicago, B. & Q. Ry. 
Co., 94 S.W. 555, 118 Mo. App. 392. 

App. 1906. In an action against a car- 
rier for damages caused by delay in the trans- 
portation of cattle, evidence held sufficient to 
show that the delays were due to overloading 
of the train.— Ratliff v. Quincy, O. & K. C. R. 
Co., 94 S.W. 1005, 118 Mo. App. 644. 

App. 1908. In an action for breach of 
contract to furnish cars, evidence considered, 
and held sufficient to show that plaintiff en- 
tered into the several verbal contracts with 
defendant’s agent as di*clared on. — Meriweth- 
er V. Quincy, O. & K. C. R. Co., 107 S.W. 434, 
128 Mo. App. 647. 

App. 1908. Evidence held to warrant a 
finding that one of plaintiff’s horses tliat died, 
and the other two that became sick and de- 
preciated in value, contracted their disea s(»s 
as the result of the negligence of defendant 
carri(*r in failing to properly care for them 
during delay in transportation. — Gilbert v. 
Chicago, R. I. & P. Ry. Co., 112 S.W. 1002, 132 
Mo. App. 697. 

Though evidence of mere delay is not suf- 
ficient to supi)ort an inference of the carrier's 
negligence, additional circumstances, though 
only slightly tending to show negligent origin 
of unusual delay, will supjwrt an inference of 
negligence. — Id. 

App. 1908. Evidence held to show that 
animals were injured during transportation 
by each of two connecting carriers. — Holland 
V. Atchison, T. & S. F. Ry. Co., 114 S.W. 61, 
133 Mo. App. 694. 

While delay in transportation of animals 
does not alone show negligence of the carrier, 
if becomes a probative force when connected 
with other evidence. — Id. 

App. 1908. In an action for failure to 
furnish cars for plaintiff’s shipment of live 
stock from a point in Texas, in which the own- 
ership of the railroad at that point was in is- 
sue, evidence that a conductor on such road 
gave to a passenger at a point in Texas a re- 
ceipt for fare purix)rting to be issued by de- 
fendant company was not alone sufficient to 
raise an inference of ownership in defendant. 
— Brandom v. Atchison, T. & S. F. Ry. Co., 114 
S.W. 540, 134 Mo. App. 89. 

In an action against the Santa F4 Rail- 
road Company for failure to furnish cars for 
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plaintiff’s shipment of live stock from a point 
in Texas, folders of the Santa F6 System, 
showing affirmatively that the point was on 
the line of the Southern Kansas Kailway Com- 
pany, a distinct corporation, though a part of 
the Santa F6 System, did not tend to show 
ownership in the Santa F6 Company at such 
point. — Id. 

App. To recover for a delay in the ship- 
ment of live stock, the shipper must prove 
that the delay was caused by the negligence of 
the carrier, and mere proof of delay will not 
support an inference of negligence. — (1909) 
Clark V. St. Joseph & G. I. Ry. Co., 122 S.W. 
318, 138 Mo. App. 424; (1012) McDowell v. 
Missouri Pac. Ky. Co., 152 S.W. 435, 167 Mo. 
App. 570; (1913) Hickey v. Chicago, B. & Q. 

R. Co., 100 S.W. 24, 174 Mo. App. 408 ; (1915) 
Sikes v. St. Louis & S. F. R. Co., 170 S.W. 255, 
190 Mo. App. 181 ; (1923) Sinclair v. Missouri, 
K. & T. Ry. Co., 253 S.W. 380. 

App. 1909. Where a carrier took 31 
hours to transport stock which usually re- 
quired but 8 or 10 hours, and the stock shrank 
and arrived too late to be placed on the mar- 
ket, which declined, one of the animals being 
so crlppl(*d as to be practically valueless, a 
priina facie case of negligence was made out. 
— Libby v. St. Louis, I. M. & S. Ry. Co., 117 

S. W. <150, 137 Mo. App. 270. 

A shipper of stock must prove that an 
animal received by the carrier in good condi- 
tion, and delivered at destination in an in- 
jured condition, received its injuries through 
some cause other than the animals’ proix'r 
vice, but very slight proof of the negligence of 
the carrier is sufficient to require the carrier 
to show its freedom from negligence. — Id. 

App. 1000. Evidence in an action against 
a carrier for injuries to a horse shipped on de- 
fendants’ boat held to show that the horse 
when received by defendants was in good con- 
dition.— Foust V. Lee, 110 S.W. 505, 138 Mo. 
App. 722. 

Where it is sought to enforce the com- 
mon-law liability of a carrier for injuries to 
animals during shipment, a prima facie case 
of negligence arises from showing that the 
animals were wounded as by external vio- 
lence during transit. — Id. 

App. 1909. In an action for delay in 
shipping cattle, a finding for plaintiff for the 
loss from the decline in the market between 
the time his cattle should have arrived and 
did arrive could not be sustained, where he 
did not show at what price he sold the cattle, 
but only proved the highest market price on 


the two dates, as neither the court nor Jury 
may indulge in speculation or inference to 
supply an indispensable fact in the proof. — 
Dawson v. Quincy, O. & K. C. R. Co., 122 S.W. 
335, 138 Mo. App. 365. 

Nor could plaintiff recover for loss occa- 
sioned by the stale appearance of the cattle 
caused by such negligent delay, where it was 
not shown that the cattle were rendered stale 
by the delay, or that plaintiff on that account 
was compelled to sell them for a less price 
than otherwise should have been received. 
—Id. 

App. 1910. Proof of delay in a shipment 
of cattle accompanied by proof that the delays 
were caused by a shortage of coal and because 
of a sudden and extraordinary press of busi- 
ness, justified an inference of negligent delay, 
where the carrier knew, when it contracted 
for the shipment, of the conditions, and did 
not stipulate against delay on account there- 
of or notify the shipper of their existence. — 
Holland V. Chicago, R. 1. & P. Ry. Co., 123 S. 
W. 987, 139 Mo. App. 702. 

App. 1910. In an action against a carri- 
er for damages for delivering Inferior cattle 
to plaintiff’s consignee in place of those 
shipped by plaintiff, evidence held to sustain 
a finding that some of the cattle delivered to 
the consignee as plaintiff’s were not shipped 
by him.— Edwards v. Lee, 120 S.W. 194, 147 
Mo. App. 38. 

App. 1910. In an action for damages to 
jacks resulting from contracting pneumonia, 
evidence held insufficient to show that the dis- 
ease was contracted because of the negligent 
delay of the carrier or while the jacks were 
being transported. — Gillespie v. Louisville & 
N. R. Co., 129 S.W. 277, 144 Mo. App. 508. 

App. 1910. On October 5th, a shipper of 
cattle told the live stock agent of the carrier 
at the point of destination that he would re- 
quire cars on the 15th, and the agent stated 
that it would be all right and another demand 
was made on the agent at the point of ship- 
ment of the 13th, to w^hicli he consented. 
Cars were not furnished until a month after 
such date and in an action for damages, the 
petition alleged that the delay of defendant — 
referring to the failure to deliver cars on the 
15th — w^as an unreasonable delay. Held, that 
a contention that there was no evidence which 
could be considered of an unreasonable delay 
on the theory that no delay after the 15th 
could be considered was without merit, the 
failure of defendant’s agents to complain of 
the time given and their acceptance of the 
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order justifying a conclusion that the time 
was reasonable. — Baker v. St. Louis & S. F. R. 
Co., 120 S.W. 436, 145 Mo. App. 180. 

App. Evidence held to show negligent 
delay in carrying live stock. — (1011) Moss v. 
Missouri, K. & T. Uy. Co., 134 S.W. 1070, 153 
Mo. App. 602 ; Lay v. Chicago, B. & Q. K. Co., 
138 S.W. 884, 157 Mo. App. 467; (1013) Muir 
V. Missouri, K. & T. Ry. Co., 154 S.W. 877, 
168 Mo. App. 542 ; Wyatt v. Missouri Pac. Ry. 
Co., 1.58 S.W. 720. 173 Mo. App. 210; Gregory 

V. Chicago. & B. & Q. R. Co., 160 S.W. 830, 174 

Mo. App. .550: (1010) McMickle v. Wabash 

Ry. Co., 200 S.W. 611; (1020) Gilbreath v. 
Atchison, T. & S. F. R. R., 217 S.W. 636; 
(1021) Holland v. Hines, 234 S.W. 366; (1022) 
Miller v. Quincy, O. & K. C. R. Co., 240 S.W. 
475. 

App. In an action for injuries to stock in 
transit, evidence for plaintiff held siifticleiit 
to establish a priina facie case. — (1011) Mc- 
Kinstry v. ("hicago, R. I. & P. Ry. (^o., 1.34 S. 

W. 1061. 153 Mo. App. ,546; (1012) Cunning- 
ham V. Wabash R. Co., 140 S.W. 1151, 167 Mo. 
App. 273. 

App. 1011. Evidence held not to show 
that a connecting carrier of live stock was 
guilty of negligent delay in transporting the 
same. — Otrich v. St. Louis, I. M. & S. Ry. Co., 
134 S.W. 665, 154 Mo. App. 420, opinion 
adopted (1012) 144 S.W. 1190, 164 Mo. App. 
444. 

App. 1012. Proof of a few hours delay in 
the delivery of a shipment of live stock is not 
proof of the carrier’s negligence, entitling the 
shipiKT to recover for delay. — Ridgeway v. 
Missouri, K. & T. Ry. Co., 143 S.W. 532, 161 
Mo. App. 260. 

App. 1012. In an action for the death of 
hogs ill a stock pen, evidence held to sustain 
a finding of a delivery to the railroad com- 
pany. — Reading v. Chicago, B. & Q. R. Co., 145 
S.W. 1166, 165 Mo. App. 123. 

App. 1913. In an action against a carri- 
er for the injuries to a shipment of fat hog.s, a 
delay of from 34 minutes to 2 hours in com- 
mencing transiiortation because a passenger 
train which the stock train ordinarily met at 
the point of shipment was late did not give 
rise to an inference of negligence. — Winslow 
V. Chicago & A. R. Co., 157 S.W. 96, 170 Mo. 
App. 617. 

App. 1913. Mere proof of unusual delay 
in transporting live stock will not authorize 
an Inference of negligence by the carrier ; but 
circumstances raising a fair inference of neg- 


ligent delay are sufllcient. — Gregory v. Chi- 
cago, B. & Q. R. Co., 160 S.W. 830, 174 Mo. 
App. 550. 

App. 1914. In an action against a carri- 
er for damages caused by delay in a shipment 
of cattle, evidence held to show that such de- 
la3' was not the proximate cause of the failure 
of the shipment to reach the market. — McFall 
V. Chicago, B. & Q. R. Co., 168 S.W. 341, 181 
Mo. App. 142. 

App. 1914. A delay of nearly double the 
usual time for a shipment of live stock for im- 
mediate sale establislii»s, under Rev. St. 1909, 
§ 3121, as amended by Laws 1913, p. 177, a 
prlma facie case of negligent delay. — Rlddler 
v. Missouri Pac. Ry. Co., 171 S.W. 632, 184 Mo. 
App. 709. 

App. 1915. Evidence held to support a 
finding of loss to the shipper by shrinkage in 
the weight of cattle shipped, but insufficient 
to supiwrt recovery on account of a decline 
in market price. — Hunt v. St. Louis, I. M. & S. 
Ry. Co., 173 S.W. 61, 187 Mo. App. 639. 

Slight evidence of negligence is sufficient 
to support a finding that a carrier’s delay in 
transjiortation of live stock was unre^asonable. 
—Id. 

App, 1915. Evidence merel.v that one of 
a shipment of cattle was injured, so it could 
not. for a week, stand up, and eight or ten 
others were bruised, and made no improvt*- 
ment for ten days, is Insufficient as to the 
proper amount of damages. — Ball v. Lusk, 175 
S.W. 238, 189 Mo. App. 2t>7. 

App. 1915. Evidence held insufficient to 
show that the loss in market value of cattle 
shipiHHl arose solely bec*auso they got too 
much water when wintered by plaintiff's at a 
station en route. — Kent v. Chicago, B. & Q. R. 
Co., 176 S.W. 1105, 189 Mo. App. 424. 

App. 191,5. Verdict held, under evidence, 
not to award recovery for hogs dying after 
shipment had passed beyond defendant’s line. 
•— Botts V. St. I.^uis & H. Ry. Co., 177 S.W. 
746. See Carriers, 2,30(13) in tills Digest. 

App. 1915. In action against carrier of 
live stock for escaiie of stock from a iien, evi- 
dence held to justify a finding that the carrier 
knew that the stock would be placed in the 
pen, and that the pen was unsafe. — ^Humph- 
reys V. St. I»uis & H. Ry. Co., 178 S.W. 238, 
191 Mo. App. 710. 

App. 1915. In action against railroad for 
damage to shipment of mules in transit, evi- 
dence, both direct and inferential, held suffl- 
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dent to show eansal connection between the 
road’s neglljfent failure to sand the bottom of 
the car and the injury the mules did to them- 
selves when thrown down, being incited to 
kick and bite. — Blair Horse & Mule Co. v. St. 
Joseph & G. 1. Ry. Co., 180 S.W. 412. 

App. 1015. Evidence held to warrant in- 
ference that delay in transporting and unload- 
ing shipment of hogs after arrival at terminal 
was due to negligence and not to unusual flood 
of business. — Smith v. Missouri I*ac. liy. Co., 
183 S.W. 701. 

App. 1010. Proof that plaintiff’s shiiv 
merit of cattle was delaye<l for some time at 
a division point and did not arrive at the des- 
tination until alMiut ten hours later than the 
usual time will not, without anything el.se, es- 
tablish lu'gligent delay. — ("unningham v. Chi- 
cago & A. R. Co., 182 S.W. 1033; Bailey v. 
Same, 182 S.W. 1034. 

App. 101 G. Evidence that a carrier’s 
stock pen was muddy, that cattle were com- 
pelled to drink muddy water, had difiiculty in 
getting sufticient water, and could be fed only 
by throwing the hay uixm the ground, without 
showing injury, do(»s not sustain an action 
against the carrier. — PatttTson v. Chicago & 
A. Ry. Co., 182 S.W. 1034. 

App. lOlG. Where horses were trans- 
port(‘d over two dilTereiit lines of railroad, 
proof that, wlu*n received, they were injured, 
and that one of them died from such injury, 
will not supiKirt a joint judgment against both 
railroad c*oiri panics. — Jones v. Louisville & N. 
R. Co., 182 S.W. 10G4. 

App. 11)10. Under Laws 1013, pp. 177, 
178, delay in shipment of live stoc*k prima fa- 
cie establishes the carrier’s negligence. — Ris- 
sler v. Missouri Pac. Ry. Co., 183 S.W. G7G. 

App. 1916. In suit for delay in shipment 
of cuttle, letter from road's suix'rintendent of 
freight loss admitting that a claim was tiled 
concerning the shipment, treating matter as 
though notice had been given in proper time, 
livid sufficient evidence of notice in due time, 
— McFall V. St. Louis & S. F. R. Co., 185 S.W. 
1157. 

App. 1916. In action for damages for 
hogs condemned by government inspector, evi- 
dence that hogs were overheated in defendant 
carrier’s pen l)efore being loaded and shipi>ed 
which failed to connect overheating with con- 
demnation held insufficient to sustain verdict 
for plaintiff. — MeSpadden v. Lusk, 186 S.W. 
731. 


App. 1917. In action for damage to stock 
shipment caused by carrier’s delay, evidence 
held sufficient to render carrier liable for ex- 
traordinary shrinkage.— Baker v. Bush, 194 
S.W. 1061. 

App. 1918. Where shipper of live stock 
alleged that railroad company was guilty of 
negligent delay in transiwrtation, shipper, 
while having burden of proving such negligent 
delay, need not establish it by direct evidence. 
—Robinson v. Bush, 200 S.W. 757, 199 Mo. 
App. 184. 

App. 1918. Evidence held sufficient to 
support a flnding that a steer shipi>ed over 
defendant’s road died through negligence of 
defendant. — Akeman v. Wabash liy. Co., 201 
S.W. .590. 

App. 1919. In an action by a shipper of 
fat cattle, where his shipment, which origi- 
nated on a branch line, was held at a junction 
IK)int for about two hours, evidence held in- 
sufficient to show that the delay was negli- 
gent.— Berry v. Chicago & A. R. Co., 208 S.W. 
622. 

Where a shipment of stwk is interstate, 
the state statute cjinnot be relicMl on to make a 
prima facie case of negligent delay ; the mat- 
ter Indng governed by the rules of decision in 
force in the federal courts. — Id. 

In an action for damages for the death of 
fat steers, evidence held to warrant a finding 
that the steers died from being placed at a 
point in railroad yards, on a hot day, where 
they could not get air. — Id. 

App. 1919. In action against railroad for 
having failed to transport a stallion as re- 
quircM^l by a Kansas statute which called for 
a speed of 15 miles an hour exclusive of par- 
ticular stops and causes mentioned, evidence 
held to justify flnding that transportation was 
not effcKrted as expeditiously as required, and 
that, after acceptance of stallion for shipment, 
the railroad was not prevented from trans- 
porting expeditiously by unavoidable acci- 
dents or snow conditions. — Strother v. Atchi- 
son, T. & S. F. Ry. Co., 212 S.W. 404. 

Evidence held to sustain finding that de- 
lay and slowness of transportation after stal- 
lion was accepted for shipment caused and 
enabled a slight cold it contracted to develop 
into pneumonia which caused its death. — Id. 

In an action against a railroad for death 
of a stallion caused by failure to transport as 
expeditiously as required by a Kansas statute, 
slight evidence is sufficient to maintain the 
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8hl{^r’s burden of proof as to the cause of 
death to make a case for the Jury. — Id. 

App. 1020. In action for breach of ship- 
ment contract requiring shipper to deliver to 
carrier’s freight claim agent within 10 days 
of time live stock is removed from cars any 
claim for damages, testimony that written 
claim was made and sent to the freight agent 
within such time, that he acknowledged re- 
ceipt of the same, and that the documents had 
been lost, furnished sufficient prima facie 
proof.— Thee v. Wabash Ry. Co., 217 S.W. 566. 

App. 1020. In an action for damages to 
a shipment of live stock because of rough 
handling and severe weather, evidence held 
to support finding that the carrier was negli- 
gent. — Cravens v. Hint's, 218 S.W. 912. 

App. 1920. In an action for damages for 
delay of a shipment of hogs, where the cause 
of the delay and the facts surrounding it were 
wholly within the carrier’s knowledge, plain- 
tiffs needed to prove defendant’s negligence 
only by circumstances lu'cessary to raise a 
slight inference of negligence on defendant’s 
part.—Baker v. Schaff, 221 S.W. 743. 

App. 1920. While one suing for damages 
for alleged negligent delay of an interstate 
shipment of sheep is required to not only show 
a delay, but also that the same was ii(*gligent, 
a delay shown under such circumstances as 
to raise even a slight inference of lU'gligence 
is sufficient. — Moore v. Chicago, B. & Q. It. Co., 
223 S.W. 1079. 

In an action for damages for delay in in- 
terstate shipment of sheep, evidence on the 
part of the plaintiff held sufficient to sustain 
the burden upon him to show some negligence 
on the part of the carrier in addition to delay. 
—Id. 

App. 1921. Evidence held insufficient to 
establish prima facie negligent delay in ship- 
ment of cattle. — Neeley v. Hines, 227 S.W. 650, 
206 Mo. App. 621. 

App. 1921. In an action for damages due 
to delay in delivering a shipment of cattle 
from a iK)int in Missouri to a iwint in Illinois, 
mere proof of delay will not establish prima 
facie the negligence of the carrier, for Rev. 
St. 1919, 8§ 9926, 1(M49, ns to prima facie proof 
of negllgen(*e, are inapplicable ; the shipment 
being Interstate, so that the liability of the 
carrier is governed by the rules of decision in 
force in the federal courts. — ^Bland v. Chicago 
& A. R. Co., 232 S.W. 2:^2. 

App. 1921. In an action for injuries to 
a stallion from bums while in a palace horse 


car, evidence held sufficient to warrant a find- 
ing that defendant violently Jolted or Jarred 
the car and caused a lantern to fall therein 
and started the fire. — Ray v. Wabash Ry. Co., 
232 S.W. 268. 

In an action for damages to plaintiff’s 
stallion from bums while in a palace horse 
car in freightyards, evidence held sufficient to 
warrant finding by the Jury that the Jarring 
and Jolting of the car which caused the fire 
was caused by the car l>eing struck by an en- 
gine and that such striking W'as an act of 
negligence. — Id. 

App. 1921. While it may be that, in an 
interstate case, a cause of action can be stat- 
ed in the petition for loss of live stock based 
merely on the carrier’s common-law liability, 
this merely enables plaintiff to make a prima 
facie case without affirmatively showing how 
the shipment was damaged, and when the evi- 
dence is all in, if there is no presumption 
against the carrier or it Is manifest that the 
loss was not influenct'd, aff(H*ted, or brought 
about by any failure of the carrier to iX'rform 
its duty, there can be no liability. — Bragg v. 
Payne, 235 S.W. 148. 

App. 1922. In action for delay in an in- 
terstate shipment of hogs, mere proof of de- 
lay was not sufficient to make out a prima 
facie case, but it was necessjiry to prove some 
negligence in conn(H‘tion with the delay. — 
Howell V. Davis, 236 8.W. 889. 

Where delay in transportation of an in- 
terstate shipment of hogs occurred when ship- 
pers were not on the train, so that the causes 
of the delays were within the carrier’s exclu- 
sive knowh'dge, the shippers could establish a 
prima facie case of negligence by proof of cir- 
cumstances raising a slight Inference of neg- 
ligence. — Id. 

App. 1922. In action for negligent de- 
lay in transiwrting a shipment of live stock, 
where the shipper was not present at the point 
where the delay occurred, and the cause of the 
delay and the facts surrounding it were whol- 
ly within the carrier’s knowledge, the shii>per 
was retiuired to prove negllg(*nce only by 
showing facts and circumstanc*es sufficient to 
raise a reasonable inference of negligence on 
the part of the carrier. — Neely v. Hines, 237 S. 
W. 906. 

In an action for negligent delay in trans- 
porting live stock, facts and circumstances as 
shown in plaintiff’s evidence held to create a 
situation from which an Inference of negli- 
gence on the carrier’s part reasonably could 
be drawn. — Id. 
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App. 1022. In an action for damages 
from delay in an Interstate shipment of live 
stock, resulting in shrinkage and loss from a 
declining market, it is not sufficient for plain- 
tiffs to make out a case of mere delay, but the 
burden is on them to prove negligent delay; 
and whore the causes of the delay and facts 
surrounding them are wholly within the de- 
fendant’s knowledge, plaintiffs need to prove 
defendant’s negligence only by circumstances 
raising a slight inference of negligence. — Har- 
rison V. Chicago & A. R. Co., 239 S.W. 871, 209 
Mo. App. 520. 

In an action for damages from delay in 
shipment of live stock, evidence showing sev- 
eral unusual and unexplained train delays at 
different points held sufficient to make out a 
l)rlma facie case of negligence ; the causes of 
delay being i)eculiarly within the currier’s 
knowledge. — Id. 

App. 1922. In an action for negligent 
failure to deliver a shipment of cattle to 
the consigiuH? as per contract, evidence held 
to justify a finding that defendant’s agent was 
eorrec'tly instructed as to the name of the con- 
signee, and that all elements nwessary for a 
binding verbal contract existed. — Montgomery 
V. Davis, 240 S.W. 282, 200 Mo. App. 698. 

App. 1922. That there was a delay of 
10 or 12 hours in transit, and that on arrival 
8 of the shipment of 87 hogs were dead, and 
that this was an unusual number, held not 
enough, without more, to show that they died 
iHHfause of the delay or because of negligent 
handling of the car. — Cloyd v. Wabash Ry. 
Co., 240 S.W. 885. 

App. 1922. In an action for death of a 
hog in transit, evidence held sufficient from 
which the jury might have inferred negli- 
gence on part of the carrier in properly car- 
ing for it. — Hrownlng v. Wells Fargo & Co. 
Express, 243 S.W. 190. 

App. 1922. A shipper’s prima facie case 
for loss of hogs in transit made by proof of 
delivery to a carrier in good condition and 
death of some of them when delivered by 
the carrier was not overcome by evidence that 
they died from congestion of the lungs; it 
not appearing that was the sole cause of 
death. — Hartford Fire Ins. Co. v. Payne, 243 
S.W. 357, certiorari quashed (1923) State ex 
rel. Hartford Fire Ins. Co. v. Trimble, 250 
S.W. 393, 298 Mo. 418. 

App. 1923. Where a shipper, suing for 
damages for alleged negligent delay in an 
interstate shipment of cattle, failed to show 


affirmatively that the delay was caused by 
any negligence of defendant, but contented 
himself with showing that there was a delay 
caused by the bursting of a flue pipe of the 
engine, which had been examined before It 
left the roundhouse, the evidence did not war- 
rant a verdict for plaintiff, the burden of 
proving negligence being a matter of sub- 
stance and resting on plaintiff.— -Mason v. 
Chicago & A. R. Co., 247 S.W. 243. 

App. 1923. In action for negligent delay 
in shipment of a carload of cattle, evidence 
of a market report showing that heifers of 
similar kind to those shipi>ed sold at $11.50 
and $12 per hundredweight on December 16, 
and that the cattle shipped by plaintiffs sold 
the next day for $11, was evidence of a de- 
cline in the market.— Marsh v. Davis, 251 S. 
W. 390. 

App. 1923. In shipper’s action against 
railroad for refusal to accept cattle on cer- 
tain date pursuant to agreement, requiring 
shiijper to drive cattle back to the farm in a 
snowstorm, evidence held insufficient to show 
the railroad was negligent in not notifying 
shipper, before he left home with the cattle, 
that they would not be received because of 
snowstorm making transportation impossible. 
— Crowdis v. Quincy, O. & K. C. R. Co., 255 S. 
W. 347. 

In shipper’s action against railroad for 
delay in shipment for cattle following refusal 
to accept cattle on a certain date pursuant to 
agreement to accept them on such date for 
shipment into other state, because of snow- 
storm making it appear that cattle could not 
be transported on such date, evidence held 
insufficient to show the railroad was guilty of 
negligence in refusing to accept cattle on such 
date. — Id. 

App. 1924. Verdict for plaintiff, in ac- 
tion for damages caused by negligent delay 
in transporting hogs, which might have con- 
tracted disease which caused damage, as re- 
sult of conditions other than delay, held based 
solely on conjecture. — ^Argenbright v. St. 
Louis & S. F. Ry. Co., 267 S.W. 74, 218 Mo. 
App. 633. 

App. 1924. Evidence held Insufficient to 
show ultimate delay at destination of shii>- 
ment of live stock, or that such ultimate de- 
lay >vas negligent.— Sandker v. Wabash Ry. 
Co., 267 S.W. 957 ; Phillippl v. Same, 267 S.W. 
060. 

App. 1925. Jury’s calculation as to dam- 
ages from shrinkage of cattle held justified 
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by evidence. — Xiph v. Cbicnjyo, R. I. & P. Ry. 
Co., 276 S.W. 1038, 220 Mo. App. 760. 

App. Proof of delivery of live stock to 
carrier In good condition and carrier's deliv- 
ery in bad condition makes prlmn facv case. — 
(1926) Griggs v. St. Louis & H. R. Co., 285 S. 
W. 150; (1927) Morrow v. Wabash Ry. Co., 
280 S.W. 343 ; Dillen v. Wabash Ry. Co., 294 
S.W. 439. 

App. 1926. Petition charging that car- 
rier failed to deliver part of shipment of hogs 
held not sustained by proof that plaintiff’s 
shipment had become interchanged with 
smaller shipment, which was sold as his. — 
Carr v. St. Louis-San Francisco Ry. Co., 284 
S.W. 184. 

App. 1920. Slight circumstances suffice 
to show that delay in shipment of cattle was 
caused by carrier’s negligence, but mere proof 
of unusual delay is insufficient to show negli- 
gence. — Crowell V. St. Louis-San Francisco 
Ry. Co., 11 S.W.(2d) 1055. 

^=>2:28 «S). Limitation of liability. 

App. 1885. Where a contract for the 
shipment of live stock provided that no claim 
for loss or damage should Ik^ allowed unless 
written notice, verified by affidavit, should be 
given to the general freight agent within five 
days after the removal of the stock from the 
cars, evidence that the shipper stiw a certain 
person with reference to a loss, and was told 
by him to sell the animals and make out a 
claim, which would be paid, if the cjirrier 
was at fault, was insufficient to show a waiv- 
er of the terms of the contract, In the alisence 
of any evidence that the person seen was a 
general freight agent or had any i)ower to 
bind the carrier. — Brown v. Wabash, St. L. 
& P. Ry. Co., 18 Mo. App. 568. 

App. 1994. In an action for injuries to 
beef cattle by delay in transit, evidence that 
they were valued at $50 a head at M., and sold 
at an average of $52.03 at East St. Louis, was 
insufficient to show that the cattle were un- 
dervalued, by reason of which a lower freight 
rate was secured than plaintiff would other- 
wise have been compelled to pay. — Rice v. 
Wabash R. Co., 80 S.W. 974, 106 Mo. App. 371. 

App. 1995. In an action against a car- 
rier for damages to a shipment of live stock, 
evidence considered, and held not to show 
that a reduced charge for carriage was 
agreed to as consideration for a stipulation 
liquidating damages, in case of injury. — 
Keyes-Marshall Bros. Livery Co. v. St. Louis 
& H. R. Co., 87 S.W. 553, 113 Mo. App. 144. 


A recital in a bill of lading that the ship- 
ment was carried at a special rate, in consid- 
eration of a stipulation liquidating damages 
In case of injury, was insufficient alone to 
show a carriage at a reduced rate. — Id. 

App. 11K)6. In an action against a car- 
rier for delay in transporting cattle, evidence 
held to show that plaintiff made a claim for 
damages within 10 days after the unloading 
of the stock. — Ratliff v. Quincy, O. & K. C. R. 
Co., 94 S.W. 1005, 118 Mo. App. 644. 

App. 1908. Where the contract of ship- 
ment re<*ite8 that a named rate is a nnluced 
rate in consideration of an agreed valuation 
of the freight in the event of loss, it wdll be 
accepUnl prima facie as stated.— Hancock v. 
Chicago & A. Ry. Co., Ill S.W. 519, 131 Mo. 
App. 401. 

App. 1910. Weight of the evidence in an 
action on a live stock shipment contract hvhl 
to show^ that the carrier had more than oiu* 
rate In force, as hearing on the question of 
consideration for a contract limiting liability. 
— McElvaln v. St. Louis & S. F. R. C’o., 131 S. 
W, 730, 151 Mo. App. 126. 

App. 1015. While owing to the limita- 
tions on its liability, negligence of a carrier 
of live stock must l>c» sbowui, it may be estab- 
lished by circumstantial evidence. — Botts v. 
St. Louis & H. Ry. Co., 177 S.W. 740, 191 Mo. 
App. 070. 

Evidence held to w^arrant a finding that a 
carrier of hogs was negligent. — Id. 

App. 1915. In an action for injuries to 
a shipment of mules, evidence held sufficient 
to support a verdict for plaintiff on the the- 
ory that he gave the written notice of injury 
required by his contract wdth defendant rail- 
road through the latter’s agent noting down 
the injuries upon oral notice thereof and re- 
porting them. — McElvain v. St. Louis & S. 
F. R. Co., 180 S.W. 1018. 

App. 1922. In an action for damages to 
an interstate shipment of horses, evidence 
held sufficient to justify the court’s finding 
that the shipment was understood and in- 
tended to he a through shipment, so that the 
initial carrier was liable under the (Carmack 
Amendment (49 USCA § 29) for damage 
caused by its own or any connecting carrier’s 
negligenoe.— Whiteside v. Chicago, M. & St. P, 
Ry. Co., 239 S.W. 150. 

App. 1928. Evidence, as to express 
charged on horses held to support judgment 
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for actual value of Injured horse (Hepburn 
Act, as amended by Act March 4, 1015, and 
Act Aujr. 9, lOlG [40 USCA § 20]).— Hunter 
V. American Ry. Exiiress Co., 4 S.W.(2d) 847. 

Evidence that plaintiff’s employee signed 
shipping contract as attendant with his knowl- 
edge livid not sufficient to limit recovery to 
released value therein (H(‘pburn Act, as 
amended by Act March 4, 1015, and Act Aug. 
9, 191G [40 USCA § 201).— Id. 

^=>229. — Damages. 

Instructions, see post, ®=»230. 

(1). Klemenia of damage. 

App. 189.5. In an action under Rev. St. 
1889, § 2.51M). for damages for injuries to hogs 
by n'ason of failun* to have trap doors in the 
car in which they were sliipped, the iietition 
need not make claim for the attorney's fee al- 
lowed by the statute, since tin* costs f<dlow 
the Judgnamt. — Paddock v. Missouri Pac. Ry. 
Co., GO Mo. App. 328. 

App. 1898. The cost of doctoring and 
f<‘(‘ding an injured car load of horses, so as 
to g('t them into marketalde condition after 
reaching their destination, is a proiKu* ele- 
nnmt to be considered in determining the 
amount of damages. — Matney v. Chicago, R. 
1. & P. Ry. Co., 75 Mo. App. 233. 

App. 1901. In an action against a car- 
rier for n(‘gligent delay in the transportation 
of cattle, wlH‘re th(‘ <‘vidence showed that the 
market did not close until 3 o’clock of the 
day of th<‘ arrival of the cattle, and the cat- 
tle were at the market at 12 o’clock of that 
da 35 the jury, in con.sidering the <iuestion ot 
damag<\s, on the ground of loss on the cattle 
by ditference in market price or market value, 
should only take into consideration the mar- 
ket price of the cattle on their arrival at the 
market, and their price at the time they 
should have arrived there if there had bet»n 
no delay in transportation. — Perry v. Chicago, 
R. I. & P. Ry. Co., 89 Mo. App. 49. 

App. liH)4. In an action against a rail- 
road company for delaying a shipment of cat- 
tle, it appearetl that the cattle were “feeders” 
bought for resale; and plaintiff, who was an 
(experienced cattleman, testified that when 
they arrived they looktMl gaunt, had lost 30 or 
35 pounds more in weight than they would 
have, had they not been delayed, and w’cre 
not in a salable condition when they arrived, 
as they had been when they were shipped. 
Held, that the damages were not so uncertain 
and speculative as to be impossible of ascer- 


tainment. — Hendrix v. Wabash R. Co., 80 S. 
W. 970, 107 Mo. App. 127. 

Where cattle shipiK^d by plaintiff were 
delayed by n(*gligence of defendant, the ex- 
pense incurred by plaintiff in furnishing ex- 
tra feed is a part of his damages. — Id. 

App. 1909. A shipper of cattle is enti- 
tled to recover compensation for the actual 
loss on account of the negligent delay of the 
carrier, which loss may consist of deprecia- 
tion in market value, of lo.ss in weight, and of 
loss on account of the stale appearance of the 
animals. — Dawson v. Quincy, O. & K. C. R. 
Co., 122 S.W. 335, 138 Mo. App. 3G5. 

App. 1910. Where a carrier, being un- 
able to carry the shipment of live stock be- 
cause of a wreck on its road resulting from 
its n(‘gligence, returned the stock to the ship- 
pt‘r. and he employed another carrier to take 
the shipment to its destination with reason- 
able (^xpeilition, the defaulting carrier is lia- 
ble for a(*tual loss, such as shrinkage in 
weight of the animals, dcndine in the market, 
and (‘xpense incurred on account of the re- 
shipment. — Hahn v. St. Louis, K. C. & C. R. 
Co., 125 S.W. 1185, 141 Mo. App. 453. 

App. 1910. In an action for damages for 
delay in furnishing cars and transporting a 
shipment of cattle, tlie shrinkage of the cat- 
tle becaue of such delays and the falling off 
of the market price in the meantime were 
properly considered in estimating damages 
sustainwl. — l)e Lisle v. St. Louis & S. F. R. 
1 ^ 0 ., 129 S.W. 252, 149 Mo. App. 8. 

App. 1913. In an action against a carri- 
er for breach of a contract to furnish a stock 
car for ijlaintiff’s mules, plaintiff held only 
(’iititled to riK’over for any expense incurred 
ill driving the mules from the station back to 
the fann from which they had been driven for 
loading, and any depreciation of value inci- 
dent to such drive. — Howell v. St. Louis & H. 
Ry. Co., 153 S.W. 578, 171 Mo. App. 92. 

App. 1915. Interest held not recoverable 
before judgment, where the- action was ex 
delicto against a carrier for Injuries to hogs 
awaiting shipment. — Reading v. Chicago, B. 
& Q. R. Co., 173 S.W. 451, 188 Mo. App. 41. 

App. 1915. Where live stock is lost by 
escaping from a defective railroad pen, in- 
terest on value of stock lost from date of the 
filing of suit is recoverable. — Humphreys v. 
St. I^uis & H. Ry. Co., 178 S.W. 233, 191 Mo. 
App. 710. 
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Ap|K 1920. Where the shipper of live 
stock In Interstate commerce, under 45 US 
CA § 71, requested extension of time of con- 
finement from 28 to 36 hours, and the car- 
rier agreed, a lawful contract resulted which 
gave rise to a cause of action In the ship- 
per if violated by the carrier, with result- 
ing damages through unloading the cattle 
too early nt disease-infected yards midway 
in the transit. — Bradford v. McAdoo, 210 S. 
W. 92, 202 Mo. App. 412. 

App. 1921. If railroad negligently de- 
layed shipment of cattle, the damage to the 
cattle sustained by reason of being placed in 
the sun and in a badly ventilated place in 
railroad yard while waiting to be moved 
would 1)0 recoverable as an item of the dam- 
ages, regardless of whether the railroad was 
negligent in the placing of the cattle at such 
particular place in its yards. — Neeley v. 
Hines. 227 S.W. 650, 206 Mo. App. 621. 

App. 1923. While contract of shipment 
of stock obligated plaintiff to pay feed bill at 
unloading station, such a provision would not 
prevent the plaintiff from recovering the 
amount of feetl bill paid toy him, which be- 
came due as the result of carrier's negligence, 
and which arose by reason thereof, on the 
theory that the carrier could not contract 
against the result of its own negligence. — 
Johnson v. Wabash Ry. Co., 251 S.W. 719. 

i@=»220 (2). Bleaaare of damasea la 
general. 

Sup. 1877. Where, in an action against 
a carrier for delay in transporting hogs, it 
api>eared that there was an unusual shrink- 
age, plaintiff was entitled to recover the dif- 
ference between the usual shrinkage and 
that which actually happened. — Sturgeon v. 
St. Louis, K. C. & N. Ry. Co., 65 Mo. 569. 

Sup. 1879. In a suit against a carrier 
for delaying a shipment of live stock, the 
measure of damages was the difference In 
market price when the stock did arrive and 
the price when they would have arrived, but 
for the delay, and the difference between the 
actual and the usual shrinkage ; and evidence 
of the price when they were sold should 
have been admitted. — Glascock v. Chicago & 
A. U. Co., 69 Mo. 589. 

App. 1886. In an action against a rail- 
road company for damages for failure to ship 
stock, the measure of damage is the differ- 
ence between the market value of the prop- 
erty at the destination to which it was to be 
carried at the time it would have arrived 


there and its value at the same time at the 
place from which it was to have l)een carried. 
— Birney v. Wabash, St. L, & P. Ry. Co., 20 
Mo. App. 470. 

App. 1886. In an action against a rail- 
road for failing to have cars ready to receive 
a shipment of cattle at the time agreed, the 
measure of damages is the difference l)e- 
tween their market value at their destination 
at the time they should have arrived and 
their value at the same time at the point of 
shipment. — Gelvin v. Kansas City, St. J. & 
O. B. Ry. Co., 21 Mo. App. 273. 

App. 1895. Where the cattle market de- 
clined during a delay in shipment of cattle 
over defendant’s railroad, defendant Is not 
liable for damages for the loss caused by such 
decline.— Vaughn v. Wabash Ry. Co., 62 Mo. 
App. 461. 

App. 1896. Damage resulting to the 
shipper of live stock, occasioned by the fail- 
ure of the carrier to receive and transport it, 
is the difference in price of the stock when it 
ought to have been delivered and when It was 
actually delivered at the place of destination, 
unless it is shown that the shipper might 
have procured transportation over another 
road. — Wilson v. Missouri Pac. Ry. Co., 06 
Mo. App. 388. 

App. 1897. A carrier of live stock, fail- 
ing to deliver stoc’k received by it for trans- 
portation on the day it should have been 
delivered, is liable for Interest on the value 
of the property from the day it should liavo 
been delivered. — Lachner v. Adams Express 
Co., 72 Mo. App. 13. 

Where live stock dies during transporta- 
tion bec*nuse of the negligence of the carrier, 
the measure of damages is the value of the 
proiMTty at the place of destination, less the 
agrewl charge for carriage, where there is 
a market value of the property ; and, where 
there is no market value, proof of the value 
of the property may be fixed by witnesses. 
—Id. 

App. 1897. Where a carrier violates its 
contract to ship live stock at a certain time, 
the measure of damages against the carrier 
is the difference in the market price at 
the place of destination, between the time 
when the shipment should have reached such 
destination had the shipment been made ac- 
cording to the terms of the contract and the 
time when it did reach such diMstination, to- 
gether with the damages sustained by reason 
of any shrinkage in the weight of the stock 


This Digest Is compiled on the Key-Number System. For explanation, see page iil. 




6MD-~231 


CARRIERS 


<i=» 229(2) 


and physical injury occasioned by reason of 
the nonshipment at the time specided in the 
contract. — (vann v. Chicago Great Western 
lly. Co., 72 Mo. App. 34. 

App. 1900. Where a carrier, transport- 
ing cattle, negligently permitted them to be 
delayed, whereby they arrived at a time of 
day when the market was closed and the 
shipper was compelled to hold them over, the 
measure of damages was the difference in the 
reasonable market value of the cattle in that 
market on the day when the cattle arrived 
and the reasonable market value of cattle on 
the next day. — Glasscock v. Chicago, R. I. & 
P. R.v. Co., 80 Mo. App. 114. 

App. In an action for damages caused 
by delay in transiwrting cattle the difference 
in the market value of the cattle at the place 
of destination, at the time they should have 
aiTivt*tl, and the time they did arrive, is the 
measure of damages. — (1902) Sloop v. Wabash 

R. Co.. 07 S.AV. 950, 93 Mo. App. 005 ; (1910) 
Rennet t v. Chicago, R. I. & P. Ry. Co., 131 

S. W. 770, 151 Mo. App. 293; (1913) Muir v. 
]Missourl, K. & T. Ry. Co., 154 S.W. 877, 108 
Mo. App. 542. 

App. 1904. In an action against a rail- 
road company for delay in shipping cattle, 
plaintiff was entitled to recover what he i)aid 
for extra feed because of the delay, and the 
difference between the value of the cattle in 
the condition they were in when delivered, 
and the condition they would have been in 
had tlu* delay not occurred. — Hendrix v. Wa- 
bash R. Co., 80 S.W. 970, 107 Mo. App. 127. 

App. 1910. In an action against a car- 
rier for damages by delivering inferior cattle 
to plaintiff's consignee' in place of those shii)- 
piwl by idaintiff, the measure of damages was 
the difference in the market value per hun- 
dredweiglit or head at destination between 
the cattle shipped and those delivered as 
plaintiff’s.— Edwards v. Lee, 126 S.W. 194, 147 
Mo. App. 38. 

App. 1922, The measure of damages to 
cattle injured in an Interstate shipment, as 
to which Act Cong. March 4, 1915 (38 Stat. 
1197), makes the carrier liable for the “full 
actual loss” sustainetl, is the difference in 
their market value in the condition in which 
they arrived at their destination and their 
value had they arrived in good condition. — 
Cariwnter v. Hines, 239 S.W. 69J1. 

App. 1924. Measure of damages result- 
ing from delay in shiimient and applicable 
for damage's resulting from unreasonable de- 


lay in furnishing stock cars, as provided by R. 
S. 1919, § 9925, as amended by Laws 11^1, 
p. 268, is the difference in the market price 
at the place of destination when the shipment 
should have arrived and when it did arrive, 
plus the expense incurred because of the de- 
lay* — Morrison v. •St. Louis-San Francisco Ry. 
Co., 264 S.W. 449. 

App. 1924. Difference between market 
Milue at point of delivery, of animals Injured 
during shipment, and their value when de- 
livered to carrier, is not proper measure of 
damages, and evidence of market value be- 
fore injury is iiiiadniissible. — Morrow v. Wa- 
bash Ry. Co., 265 S.W. 851, 219 Mo. App. 62. 

Measure of damages for injury to ani- 
mals during transixortation Is difference he- 
tw(*en value at point of destination in dam- 
aged condition and value if uninjured. — Id. 

Where Injured animals never reachcHl des- 
tination intended, measure of damages for 
their injury was difference between tludr val- 
ue In damaged condition where delivered and 
what their value would have been if deliv- 
ered at time and place originally contemplat- 
ed, less any unpaid freight. — Id. 

Where mules c'onsigned to New Orleans 
were injured and unloaded at Ikist St. Louis 
and kept there for several weeks to rc^condi- 
tion, and then reshii3ped to New Orleans, 
measure of damages for their injury was dif- 
ference betwenm value when they should have 
been delivered and when actually delivered, 
plus cost of reconditioning and expense of re- 
shipment, h'ss any luipaid freight. — Id. 

App. 1924. The measure of damages to 
live sttH'k from negligent delay in transport- 
ing is the difference between the fair market 
value of the cattle at destination and time of 
arrival, in the condition in which they did 
arrive, and their value had they arrived in 
good condition. — Sandker v. Wabash Ry. Co., 
207 S.W. 957; Phillippi v. Same, 267 S.W. 
960. 

App. 1925. Measure of damages for de- 
lay in furnishing stock cars stated. — Warner 
V. St. I-iOiiis-San Francisco Ry. Co., 274 S.W. 
90, 218 Mo. App. 314; Williams v. St. Louls- 
San Francisco Ry. Co., 274 S.W. 935, 217 
Mo. App. 662. 

App. 1925. Shipper of animals held en- 
titled to difference between market value of 
entire shipment at destination in good condi- 
tion and sale price at way point, though only 
part of animals were injured. — Morrow v. 
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Wabash Ry. Co., 276 S.W. 1030, 220 Mo. App. 
518. 

^s»220 (8). Special damage dependent on 
knowledge of circninatancen. 

See ewplanatioUf page tit. 

^=>220 (4). Connectlnir carriers. 

App. 1908. Where a carrier contracted 
with plaintiff to carry hops to Kansas City 
and deliver them to a connecting carrier for 
shipment to a commission company at anoth- 
er point, and the carrier unloaded the hogs 
at Kansas City where they had to be sold 
because of a stock quarantine which pre- 
vented their reshipinent after being unloaded, 
}>laintiff was damaged by the breach of the 
contract unless he realized as much by the 
sale in Kansas City as he would have real- 
izecl from the expected sale at destination, 
notwithstanding the prosi»ectlve buyer had 
agree<l not to claim damages b(‘cause of the 
nondelivery of the hogs. — Wilson v. St. Louis 
& S. F. R. Co., 108 S.W. 012, 129 Mo. App. 347. 

^r»220 (5). Amomit awarded. 

App. 1888, In an action against a car- 
rier for injury to chickens, an averment in 
tho iK'tltion that the injury complained of 
was the result of the car in which the chick- 
ens were loaded being violently thrown 
against another car in Kansas City, did not 
confine plaintiff, in the damages recoverable 
to the chickens actually killed in Kansas City, 
or preclude him from recovering for those 
which died on the road to their destination 
as a result of the collision. — Kain v, Kansas 
City, St. J. & C. B. R. Co., 29 Mo. App. 53. 

App. 1903. In an action against a car- 
rier for delay in a shipment of live sto<*k, the 
court instructed that the measure of dam- 
ages was the difference between the market 
price when the cattle arrl^^d at their desti- 
nation and that when tliey should have ar- 
rived, and the difference between the shrink- 
age of weight actually sustained and that 
which would have taken place had there 
been no delay. The weight of the cattle was 
not shown. All that appeared was the 
amount of shrinkage, which, at the price the 
cattle brought, would have made the amount 
of that item of damages $28. Held, that a 
verdict of $100 was conjectural and excessive. 
— Helm V. Missouri Pac. R. Co., 72 S.W. 148, 
08 Mo. App. 419. 

App. 1915. In an action against a rail- 
road for damages to five carloads of mules in 
transit through defendant’s failure to sand 
the floor of the cars, so that the mules were 


thrown down repeatedly and Incited to kick 
and bite, verdict for $900 held not excessive. 
— Blair Horse & Mule Co. v. St. Joseph & O. 
I. Ry. Co., 180 S.W. 412. 

App. 1920. Where plaintiff shipper of 
live stock shows that the value of the injured 
cow was $00 when received by defendant rail- 
road, and proves an expenditure of $2 for care 
of tho cow prior to its death after its arrival 
at destination, verdict for plaintiff shipper 
against defendant railroad for $05 is exces- 
sive by $3. — Byruiii v. Chicago & A. R. Co., 
226 S.W. 91. 

App. 1921. In an action against a rail- 
road company for damages for the conver- 
sion of a shipment of 218 breeding ewes, 
which as a result was sold for slaughter, the 
award of .$2,125 held, under the evidence, not 
exce.ssive. — McXeill v. Wabash Ry. Co., 231 
S.W. (M9, 207 Mo. App. 101. 

App. 1924. A verdict for $800 against an 
express coinpan 5 ’^ for loss of a jack kllltxl in 
transit held not ex<‘esslve, in view of testi- 
mony that it was reasonably wHirth from $1,- 
000 to $1,300 at the place of destination. — 
Ward V. American Ry. Express Co., 259 S.W. 
514. 

App. 1020. Judgment for shippers held 
excessive to amount of claim for extra feed, 
where there was no evidence of its reason- 
ableness. — Mourer v. Wabash Ry. Co., 280 
S.W. 1050. 

(^230. — Trial. 

See ante, ®=>200. 

^=»230 <1). QneBtlons for Jury’ In irmernl. 

Sup. 1923. Evidence that shipper of 
hogs ordered on Novemiber 12 three stock 
cars, to be delivercHi for loading on Novem- 
ber 1.S, held ample for submission of that issiie 
to jury.— Howell v. Hines, 249 S.W. 924, 298 
Mo. 282. 

App. 1893. In an action against a car- 
rier for breach of c*ontract for the shipment 
of stock, held, under the evidence, that the 
issue as to the authority of defendant’s local 
agent to make the contract in question should 
have been submitted to the jury.— Handley 
V. Chicago, R. I. & P. Ry. Co., 55 Mo. App. 
499. 

App. 1895. In an action for damages for 
brench of a verbal contract to furnish cars 
and receive and ship cattle on a certain day, 
the question whether the plaintiff proved the 
verbal contract was an issue of fact to be sub- 


This Digest is compiled on the Key-Number System. For explanation, see page 111. 



6MD— 238 


CARRIERS 


230 ( 1 ) 


mlttod to the jury under the evidence and in- 
structions, and hence a demurrer to the evi- 
dence was properly overruled. — Miller v. Chi- 
cago & A. Ry. Co., 02 Mo. App. 252. 

In an action for damages for breach of 
a verbal contract to furnish cars and receive 
and ship cattle on a certain day, evidence as 
to the making of the contract examined, and 
held sufficient to go to the jury. — Id. 

App. lOOfi. In an action for failure to 
furnish cars for plaintiff’s shipment of live 
stock, evidence held insufficient to carry to 
the jury the question of defendant’s owner- 
ship of the road at the point of shipment. — 
Brandom v. Atchison, T. & S. F. Ry. Co., 114 
a.W. 540, 134 Mo. App. SO. 

In an action against a carrier for failure 
to furnish cars for plaintiff’s shipment of live 
stock, if the ownershij) of the railroad is not 
disputed, mi^ager evidence of ownership will 
suffice to carry that (luestion to the jury ; but 
if the fact is disputi'd, plaintiff must furnish 
comi>etent evidence of sufficient evidentiary 
strength to raise a debatable issue. — Id. 

App. 1015. In an action for damages to 
a shipment of live stock, evidence that plain- 
tiff did not knowingly sign an agreement re- 
leasing certain damages and imposing other 
burdens, which barred any recovery, held in- 
sufficient to go to the jury. — (%)x v. St. Louis 
& S. F. R. Co., 174 S.W. 127, 1S8 Mo. App. 515. 

App. 1015. Whether a conversion by car- 
rier of shipment of horses was waived by the 
shipper, depending on knowledge and inten- 
tion, held, on eviden(*e not conclusive, a ques- 
tion for the jury.— People’s State Savings 
Bank v. Missouri, K. & T. Ry. Co., 17H S.W. 
202, 102 Mo. App. (114. 

App. 101(5. Evidence in suit for damages 
for carrier's negligence in transiwrtation of 
cattle held to raise a question for the jury. — 
(Treeiiing v. Chicago & N. W. Ry. Co., 183 S. 
W. 1121. 

App. 1021. Where an owner of breeding 
ewes, which had l»een delivered by carrier to 
the wrong yards, where they were slaugh- 
tered, accepted the proceeds of their sale, he 
did not waive as a matter of law his right of 
action against the carrier which made the 
misdelivery, but the question should be sub- 
mitted to the jury.--McNeill v. Wabash Ry. 
Co., 231 S.W. (540, 207 Mo. App. 161. 

App. 1021. Plaintiff, suing for death of 
hogs in transit, alleging as cause negligent 
failure to furnish clean cars, hcld^ by evi- 


dence as to condition of hogs when delivered 
to carrier, weather conditions, amount of dust 
and filth in car, and testimony of veterinarian 
as to what effect such an amount would have 
on hogs in a car, to make out a case for the 
jury. — Rhodes v. Missouri Pac. R. Co., 234 
S.W. 1026. 

App. 1922. In an action for negligence 
in failing to furnish a stock car within a 
reasonable time after notice, evidence that 
car was not furnished until three days after 
notice held insufficient to take the case to 
the jury, in absence of evidence that a car 
could have been obtained earlier, and in the 
absence of a showing as to the particular 
facts and circumstances making such three- 
day delay n(‘glig(iice, in view of Rev. St. 1919, 
§§ 9913, 10147.— Howell v. Hines, 236 S.W. 886. 

App. 1923. In an action against a rail- 
road for injuries to horses sustained when 
they became prostrate because of logs pro- 
truding out of door, and were injured by 
other horses in same shipment, question 
whether injuries were caused by a defective 
door of the car, as claimed by shipper, or by 
the vicious proi>ensities of the horses, as 
claimed by the railroad, held for jury. — Mo- 
ran V. Chicago, B. & Q. R. Co., 255 S.W. 331. 

App. 1924. In an action Iby shipper 
against railroad company, under Rev. St. 1919. 
§ tK>25, as amended by I.4iws 1921, p. 268, for 
failure to furnish stock cjirs without unrea- 
sonable delay, whore cars were not furnished 
for over a month after being ordered, the de- 
ftmse being that dcHfendant’s service and (?(iuli>- 
ment had been impaired about 25 i)er cent, 
by strike, in absence of stipulation relating 
to delay from the strike, the question of de- 
fendant's liability was for the jury. — Morri- 
son V. St, I>ouis-Siin Francisco Ry. Co., 264 
S.AV. 449. 

App. 1924. In action for unreasonable 
delay in furnishing cars for loiiding of cattle, 
whether delay of 30 days in furnishing cars 
was an “unreasonable delay” which is de- 
fined in Sess. Acts 1921, p. 268, as any delay 
exceeding 24 hours from date cars are re- 
quirwl to be furnishtKi shipper for shipping of 
live stock, and in view of prior car orders 
which carrier was requlrcMl to fill first, under 
Itev. St. 1919, § 9985, held for jury. — Fewel v. 
St. liouis & S. F. Ry. Co., 267 S.W. 960. 

App. 1926. Carrier’s evidence in action 
for damages to animals In transit held not 
to require that demurrer to evidence be sus- 
tained.— Morrow V. Wabash Ry. Co,, 276 S. 
W. 1030, 220 Mo. App. 518. 
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App. 1926. Wlicthor dollvory of ship- 
ment of hops by carrier to oonimlssion com- 
pany was made by placing? them in unload- 
ing chute controlled by stockyards company 
held question for jury. — Carr v. St. Louis-San 
Francisco Uy. Co., 284 S.W. 184. 

App. 1027. Whether shipper of cattle to 
Chicaffo was entitled to benefit of Kan.sas 
City market held for jury, in view of ambi- 
guity in contract and evidence in explanation 
thereof. — Bailey v. St. Louis & S. F. By. Co., 
290 S.W. 6:50. 

App. 1927. In action against railroad 
for damage to stock shipment, case held for 
jury. — Dillen v. Wabash By. Co., 294 S.W. 
439. 

App. 1928. Shippers, having made prima 
facie case against carrier for damages to 
animals shipped held entitled to have jury 
pass on question. — Morrow v. Wabash By. 
Co., G S.W.(2d) 62S. 

(2). — — Care of iitook awaiting 
tranaportutlon or delivery. 

App. 1891. In an action against a rail- 
road for the negligent killing of a horse ship- 
ped by plalntifl‘, held, that the evidence was 
sufficient to make a case for the jury on the 
question whether, in lojiding the horse on 
defendant’s car, the stockyards company, 
whi(‘h loaded the horse, had acted as the 
agent of the plaintiff or the agent of defend- 
ant. — Doan V. St. Ixiuis, K. & N. W. By. Co., 
43 Mo. App. 450. 

In an action against a railroad for negli- 
gence in loading a hor.se on a car, whereby 
till? animal was injured, evidence held suffi- 
cient to make it a case for the jury whether, 
at the time of the Injury, there was a writ- 
ten contract of shipment. — Id. 

App. 1906. In an action for delay in the 
tran.sixirtation of plaintiff’s cattle, evidence 
that defendant’s agent assured plaintiff that 
cars were at hand, knowing that plaintiff 
would act on such assurance and drive his 
cattle to the pens for shipment, coupled with 
the facts that no cars were available, and 
that the forwarding of the shipment was de- 
layed thereby, was evidence of the carrier’s 
negligence sufficient to authorize submission 
of such issue to the jury. — Ficklin v. Wabash 
B. Co., 93 S.W. 8G1, 117 Mo. App. 211. 

App. 1912. Whether a shipper of hogs 
was guilty of contributory negligence in plac- 
ing them in a poorly ventilated stock pen held 
for the jury. — Beading v. (3iicago, B. & Q. B. 
Co., 145 S.W. IIGG, 165 Mo. App. 123. 


App. 1914. In an action against a rail- 
road company for the death of hogs after de- 
livery to the consignee, the question whether 
the consignee was negligent in imme<liately 
driving them home from the railroad pens 
where they could not be watered held, under 
the evidence, for the jury. — Bilby v. Chicago, 
B. & Q. B. Co., 171 S.W. 39, 184 Mo. App. 644. 

App. 1915. In an action for injuries to 
hogs awaiting shipment, question whether 
there was delivery and acceptance of the stock 
by the carrier held for the jury. — Beading v. 
Chicago, B. & Q. B. Co., 173 S.W. 451, 188 Mo. 
App. 41. 

Plaintiff’s contributory negligence in 
placing the stock in certain pens held for the 
jury. — Id. 

Condition of carrier’s pens held for the 
jury. — Id. 

App. 3915. In an action for damage to 
cattle from their escape from defendant rail- 
road’s receiving pens, issues of whether the 
cattle W(‘re normal or wild, and whether the 
defendant road’s inms were reasonably se- 
cure, held for the jury under the evidence. — 
Hardesty v. Atchison, T. & S. F. By. Co., 179 
S.W. 725. 

App. 1910. In an action for damages to 
hogs alleged to have been caused by over- 
heating in carrier’s pen before shipment, 
whether the hogs were placed in pen an un- 
reasonably early time before shipment reliev- 
ing carrier of relation of insurer held for 
jury. — MeSpadden v. Lusk, 186 S.W. 731. 

App. 1922. Evidence that the loss to a 
shipment of hogs resulted while the cars con- 
taining them were on a side triacdc at the idace 
of destination 'l)efore they were placed in a 
I)osition for unloading, 'vvitli evidence Iby an 
agent of the consignee that the carrier was 
notified of the situation in time to place the 
cars for unloading sooner, held not to show 
as a matter of law that the carrier had fully 
dis(4mrged its common-law duty, so as to en- 
title it to a directed verdict. — Erisman v. Wa- 
tbash By. Co., 243 S.W. 237. 

^=>230 (3). — Delay- in transportation. 

Sup. 1919. In an action against a rail- 
road for damage to, and shrinkage in weight 
of, cattle in transit, it was for the jury to say 
whether the railroad had discharged its bur- 
den, under Public Servic*e Commission Act, 
§ 40, to show delay in transit was not caused 
by its negligence. — Cunningham v. Chicago & 
A. B. Co., 235 S.W. 5. 
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App. In an action a^nlnat a carrier for 
nefflif?ently delaying a fdiiiwnent of live stock, 
evidence hvld sufficient to go tx> the jury on 
the (luestlon whether the delay was negli- 
gent. — (1899) Hamilton v. Wabash R. Co., 80 
Mo. App. 597 ; (190S) Vencill v. Quincy, O. & 
K. C. R. Co., 112 S.W. 1030, 132 Mo. App. 722; 
(1910) Holland v. Chicago, R. I. & P. Ry. Co., 
123 S.W. 9S7, 139 Mo. App. 702 ; (1913) Win- 
slow V. Chicago & A. R. Co., 157 S.W. 96, 170 
Mo. App. 017 ; (1914) McFall v. Chicago, B. & 
Q. R. Co., 1G8 S.W. 341, ISl Mo. App. 142 ; Mc- 
Fall V. Chicago, B. & Q. R. Co., 108 S.W. 344, 
181 Mo. App. 244 ; (1915) Sikc^ v. St. Ix>uis & 
S. F. R. CO., 176 S.W. 255, 190 Mo. App. 181; 
(1917) Baker v. Bush, 194 S.W. 1001 ; (1920) 
Jordan v. Chicago, B. & Q. R. Co., 226 S.W. 
1023, 206 Mo. A'pi). 56; (1924) Jackson v. Chi- 
cago, R. I. & P. Ry. Co., 205 S.W. 847. 

App. 1902. In an action by a dipper 
ag^iinst a railway company for failing to carry 
cattle to their destination within a reasonable 
time, as agreed, plaintiff proved that the cat- 
tle were loaded into tlliree cars, which, to- 
gether with four cars of cjittle belonging to 
another shipi>er, were hauled on a special 
train, arriving in Chicago the following morn- 
ing at about 7 o’clock ; that the cars carry- 
ing plaintiff’s cattle were detached from the 
train somewhere on tlie road, and did not 
rc^acli the Chicago stock yards until after 10 
o’cl(K.*k that day ; that it re<]uired some time 
to get the shipment into condition to be of- 
fercHl for sale; that, though the market re- 
mained open until 3 in the afternoon, he could 
not find a buyer, and wa.s comindled to carry 
them over, at a considerable outlay, to the fol- 
lowing morning; that the market declined 
about 20 cents i)er hundred 'between the day 
of their arrival and the following day. Held, 
tliat the question of defendant’s exercise of 
due diligence was for the jury. — Sloop v. Wa- 
bash R. Co., 67 S.W. 956, 93 Mo. App. 605. 

App. 1903. In an action against a car- 
rier for delay in carriage of cattle, the evi- 
dence examined, and held to make a question 
for the jury whetlier the delay had been oc- 
casioned by an unavoidable “car famine.” — 
(^linn V. Chicago & A. Ry. Co., 75 S.W. 375, 
100 Mo. App. 576. 

In an action against a carrier for delay 
in carriage of cattle, evidence considered, and 
held sufficient to take the ease to the jury on 
the Issue whether the delay was unreasonable 
and whether the shrinkage and depreciation 
in the cattle was occasioned thereby. — Id. 

App. 1004, In an action against a carric»r 
for delay in delivering live stock, where the 


contract did not provide within what time the 
transportation should be completed, and there 
was evidence that tlic^ siKH;ial train in which 
the shipment was made, under ordinary con- 
dlllons, should have arrived in time for the 
market the morning following the day of ship- 
ment, the question of defendant’s exercise 
of due diligence was a mixed one of law and 
fact, which was pwiper for the .lury. — Sloop 
V. Wabash R. Co., 84 S.W. Ill, 117 Mo. App. 
204. 

App. 1906. In an action against a car- 
rier for damages occasioned by delay in the 
transportation of cattle, hidd a question for 
the jury whether the delay was justified. — 
Pulbright v. Wabash R. Co., 94 S.W. 992, 118 
Mo. App. 482. 

App. 1906. In an action against a car- 
rier for delay in the transportation of cattle, 
held, that the question whether the delays 
arose from negligence was one for the jury. 
— -Bushnell v. Wabash R. Co., 94 S.W. 1001, 
118 Mo. App. 618. 

App. 1908. Where, in order to recover 
for damages to a shipment of mules, it must 
be shown that the carrier delayed shipment 
for an unreasonable time, the question of the 
unroitisona bioness of the time is for the jury. — 
Wernick v. St. Ijouis & S. F. R. Co., 109 S.W. 
1027, 131 Mo. App. 37. 

App. 1909. A carrier must transport 
stock within a reasonable time, and where 
unreasonable delays occur without just cause 
the carrier’s negligence is for the jur>\— Lib- 
by V. St. Louis. 1. M. & S. Ry. Co., 117 S.W. 
659, 137 Mo. App. 276. 

App. 1909. Whether a carrier, guilty of 
delay in a shipment of stock heciiuse of a 
wreck on route, showed that the wreck was 
the result of una\^)idable accident, and was 
therefore not liable for the delay, held for the 
jury. — Thompson v. Quincy, O. & K. C. R. Co., 
117 S.W. 1193, 136 Mo. App. 404. 

App. 1910. Evidence held to raise for the 
jury the question whether the wreck w'hich 
caused the delay in the shipment of live stock 
was the rc*sult of negligence. — Hahn v. St. 
l/ouis, K. C. & C. R. Co., 125 S.W. 1185, 141 
Mo. App. 453. 

App. 1910. Whether a delay of jO to 13 
hours in tlie transi>ortation of live stock by 
a connecting carrier was beyond its iK)wer to 
prevent, or because it did not transport the 
stock by the first available train, held, under 
the evidtmee, for the jury. — Wilburn v. Wa- 
bash R. Co., 129 S.W. 484, 148 Mo. App. 692. 
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App. 1014. When a delay in a s^hipnient 
of live stock has occurred at several points 
en route, some of which are unexplained, the 
question of negligence is for tlie jury. — Mc- 
Fall V. Chicago, B. & Q. 11. Co., 168 S.W. 341, 
181 Mo. App. 142. 

App. 1014. Even though the circum- 
stances raise only a slight inference of negli- 
gence, this is sufficient to carry to the jury an 
action for damages for delay in a shipment of 
cattle.— Mcl^ll v. Chicago, B. & Q. R. Co., 168 
S.W. 344, 181 Mo. App. 244. 

App. 1015. In the transportation of live 
stock, unreasonable delays at points en route 
wholly unexplained raise a prinia facie In- 
ference of negligence sufficient to tiike case to 
the jury. — Hunt v. St. Louis, I. M. & S. Ry. 
Co., 173 S.W. 01, 187 Mo. App. 030. 

App. 1015. Whether the delay in the 
transportation of stock was unrea.sonable, so 
as to render the carrier liable for the injury 
to the stock, held under the evidence for the 
jury.— Sikes v. St. I^uis & S. F. R. Co., 176 
S.W. 255, 100 Mo. App. 181. 

App. 1015. Slight proof held sufficient to 
make question for jury as to negligence re* 
spw'ting delay in transportation, and proof 
that another carload of live stock was un- 
loaded four hours earlier supported an in- 
ference of negligence. — Smith v. Missouri 
Pac. Ry. Co., 183 S.W. 701. 

App. 1016. In action against succeeding 
carrier for damages to interstate shipment 
of hogs because of delay in delivery, whether 
an understanding between shipper and de- 
fendant, that shipment should be subject to 
delay because of bridge being out, was made 
before defendant acceirttnl shiimient for tnins- 
portatlon held for jury. — Bowles v. Quincy, O. 
& K. C. R. Co., 187 S.W. 131. 

App. 1018. In action against railroad 
company for injuries to shipment of live stock, 
held, under Acts 1013, p. 177, amending Rev. 
St. 1009, § 3121, question whether railroad 
company was guilty of negligent delay in 
transportation of shipment of live stock was 
for jury. — Robinson v. Bush, 200 S.W. 757, 
199 Mo. App. 184. 

App. 1018. In an action against a rail- 
road company for damages for injuries to a 
fftiipment of live stock, evidence of delay held 
sufficient under Laws 1013, p. 178, to take the 
case to the jury. — Crow v. Bush, 200 S.W. 762. 

App. 1020. Where repeated delays oc- 
curring en route during a shipment of live 


stock are unexplained by the carrier, or where 
an explanation is attempted and falls, the 
question of negligence is for the jury. — Bak- 
er v. Schnflf, 221 S.W. 743. 

In a shipment of hogs, where plaintiff 
showed an unusual delay of 8% hours In a 
109-mile run, which should have required 6 
hours, and another delay of 4 hours and 25 
minutes in an 8-mile run, which should have 
taken about 3 hours, a prima facie ease for 
negligent delay on defendant’s part was made 
out, justifying the submission of the issue to 
the jury. — Id. 

App. 1921. In an action for damages for 
delay in delivering an interstate shipment of 
cattle, evidence held insufficient to carry to 
the jury the question whether the delay was 
due to the carrier’s negligence, the shipper 
merely s^howing that the delay was (K*ea- 
sioned by the breaking of a wheel of the re- 
frigerator car, while the carrier’s evidence 
showed that the delay was not the result of 
negligence. — Bland v. Chicago & A. R. Co.. 
232 S.W. 232. 

App. 1922. In an action for negligent de- 
lay in transporting hogs, ocvnirriug when the 
shippers were not on the train, so that the 
causHvs thereof were within the carrier’s ex- 
clusive kuowlevlge, nigligence held for the 
jury. — Howell v. Davis, 236 S.W. 889. 

In an action for negligent delay in a ship- 
ment of hogs, held tlwit the shippers were not 
contributorily negligent, as a mattK^r of law, in 
not retiuesting that the hogs l>e removed to a 
ipr(>i)er place after having bc^en placed on a 
siding where there was no ventilation and not 
the ppopw air, in absence of a showing that 
the .‘hiipijers’ agent knew the liogs would have 
to remain at such iK)int longer tlian an hour, 
or that the carrier pemiittt*d them to make 
suggestions, or would have heeded them if 
made. — Id. 

App. 1922. In an action for negligent de- 
lay in tranKiK)rting live stock, evidence of 
negligence in placing the cattle on a siding 
in the hot sun, when they could have l>een dis- 
lX)sed of so as to have better ventilation, held 
sufficient to take the case to the jury. — Neely 

V. Hines, 237 S.W. i)06. 

App. 1925. Whether strike of shopmen 
causing delay to Interstate shipment of live 
stock was unavoidable held for jury. — War- 
ner V. St. Louis-San Francisco Ry. Co., 274 S. 

W. 90, 218 Mo. App. 314. 

Whether delay to intrastate shipment of 
live stock was caused by strike of shuiunen 
held for the jury. — Id. 
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App. 1927. Mere unexplained delay of 
six or seven hours from point in Indiana to 
point near New York City of poultry ship- 
ment Iveld insufficient to make prima facie 
case of carrier’s negligence for jury.— Parsons 
V. Chicago, B. & Q. K. Co., 300 S.W. 324. 

To show that carrier’s delivery of inter- 
state poultry shipment was not made within 
reasonable time, shipper must adduce some 
proof of carrier’s negligence to make case 
for jury. — Id. 

(4). — Care o£ atoolc in traniilt. 

Sup. 1S77. Where a contract of carriage 
for the shipment of hogs re(iuires the shipper 
to set» tihat the cars are safely and properly 
fastened, .so as to prevent the escai^e of hogs, 
th(» quwtion whether the duty so iniiK>so<l on 
the shipi>er has been performcKl is for the jury. 
— Clark v. St. Ix)uis, K. C. & N. Ry. Co., 64 
Mo. 440. 

Sup. 1S7.S. Failure of a shipper of mules 
to notify the carrier to put his cjir on the 
track by the st(K*k pens, so that he might un- 
load, feed, and water them w'lhile awaiting 
the car of a coniu'cting carrier, until after 
the engine pulling the train had left, would 
not d(*f(‘at his rt*covery as matter of law; 
the* evid(‘nce showing that the engine only 
remain(*d some 15 or 20 minutes, and it ai>- 
pearing that imiiKHliately on arrival the shii>- 
per left the train to incpilre alK>ut the train of 
tile coniuH'ting line, and, learning that it had 
gone, then made his demand. — Dunn v. Hanni- 
iMil & St. J. R. Co., (kS Mo. 2(kS. 

App. 1SS9. In an action ])y a shipjier 
against a cjirrier for the loss of a horse, de- 
fendant gave evidence tending to show that 
the acting fonanan of defendant oihuuhI the 
end door or window of the car in which the 
h()rs(» had hinm plactMl, that this end door or 
window was an aperture coininenciiig about 
half way np from the bottom of the car, IS 
indite wid(' and 30 inches high ; that after the 
horse had bwn placixl in the car, and the side 
door securely fasteiuHl, and this ai>ertiire 
opened to give it ventilation, the fortunan 
hK'konod to the engineer to move the car for- 
ward for the purpose of attaching it to the 
train; that when the engine startetl forwaixl 
with the car the horse became frightened, and 
jurniK'd through this small aiiKTture upon the 
track, and was run over and killwl. i/c/d, 
that it was a (iiiestion for the jury whether 
the horse got out of the car in that way, and, 
just in so far as ujjon ordinary human ex- 
perience it was improbable that a horse of 
that size could so escai>e, the defendant is 


relieved from the imputation of negligence 
in moving the car with the horse loose in it 
and the aperture open, and defendant was en- 
titled to an Instniction to that effect.— Doan 
V. St. Louis, K. & N. W. Ry. Co., 38 Mo. App. 
408. 

App. 1894. Where the defense in an ac- 
tion for negligence in shipping a jack was that 
notice of the Injury was not given within five 
days, as re<iuired by the shipping contract, 
but the evidence showed that within three 
days notice was given to the local agent, that 
the local agent Informed the general agent 
within five days and requested plaintiffs to 
wait a few days to see the extent of the in- 
jur.v, and that plaintiffs wrote to the general 
agent and received a reply that the claim was 
In the hands of the local agent for informa- 
tion and would receive prompt attention. It 
w'as sufficient to defeat a demurrer to the evi- 
dence.— Crow V. Chicago & A. R. Co.^ 57 Mo. 
App. 1.35. 

App. 1897. Evidence, In an action 
against a carrier for its failure to carry safe- 
ly live stock delivered to it for transjwrta- 
tion, examined, and held to require the sub- 
mission to the jury of the question of the car- 
rier’s negligence. — Lachner v. Adams Express 
Co., 72 Mo. App. 13. 

App. 1901. In an action against a car- 
rier for loss of an animal in transitu, a de- 
murrer to plaintiff’s evidence was properly de- 
nied, where plaintiff had four witnesses, who 
adduced evidence tending to show that de- 
fendant negligently operated its train of cars, 
and that such negligence was the proximate 
cause of the loss; their testimony not being 
in opposition to obvious physical facts. — 
Bowring v. Wabash Ry. Co., 90 Mo. App. .324. 

App. 1904. Proof that horses were in 
good physical and serviceable condition when 
received by a railway company for shipment, 
that in course of transportation a casualty 
ensued, that when rescued the horses hore 
marks of the accident, and subsequently they 
were and continued in unserviceable shape, 
unmanagonhle, and consequently reduced in 
value, established a prima facie case for the 
jury as to the liability of the company. — 
Keyes-Marshall Bros. Livery Co. v. St. I^uis 
& II. Ry. Co., 80 S.W. 53, 105 Mo. App. 55(3. 

App. 1907. In an action against a rail- 
road for injuries to plaintiff’s shipment of 
hogs through defendant’s wrongful exposure 
of them during transportation to a virulent 
disease, the question whether cholera germs 
could have been transmitted by contact or ex- 


Consult Pocket Part for later cases. For explanation, see page lii. 



^ 230 ( 4 ) 


CARRIERS 


6MD— 288 


halation was one for the Jury. — Council v. 
St. L^ouis & S. F. R. Co., 100 S.W. 67, 123 Mo. 
App. 432. 

App. 1916. In action against carrier for 
damage to interstate shipment of hogs, where 
there was evidence that hogs had become very 
warm by piling up in car, and then were un- 
loaded into pens over protest of plalntifTs 
agent, question as to disease from which hogs 
died, or what caused it, held for jury. — 
Bowles v. Quincy, O. & K. C. R. Co., 187 S.W. 
131. 

App. 1918. In action against railroad 
company for injuries to shipment of live 
stock, question whether company was guilty 
of negligent operation of train transporting 
stock held for jury. — Rol)lnson v. Bush, 200 
S.W. 757, 199 Mo. App. 184. 

App. 1919. Evidence held sufficient to 
take to the jury the question of a railroad 
company’s negligence in placing cars contain- 
ing fat cattle at a point where the cattle 
could not obtain air; it appearing that the 
cattle might have l>een placed at another 
point while waiting to be carried on their 
journey. — Berry v. Chicago & A. R. Co., 208 S. 
W. 022. 

App. 1920. In an action against a car- 
rier for injuries to a jack shipped to plain- 
tiff by a third i)erson, which, when unloaded, 
was lame and subseiiuontly died, evidence 
held to make the question of defendant’s neg- 
ligence one for the jury, — Schade v. Missouri 
Pac. R. Co., 221 S.W. 146, 204 Mo. App. 88. 

App. 1920. In an action against a rail* 
road for failure to proi)erly carry and deliver 
a shipment of live stock, whether there was 
negligence on the part of defendant railroad, 
in view of disclosure by the evidence that 
three or four cows in the shipment were in a 
weakened condition when received by it, hc^ld 
tor the jury under the evidence. — Byrum v. 
Chicago & A. R. Co., 226 S.W. 91. 

App. 1922. In an action for death of 
hogs in transit, evidence as to whether the 
hogs died from congestion of the lungs 
brought on bj^ inherent weakness held to pre- 
sent a question for the jury. — Hartford Fire 
Ins. Oo. V. Payne, 243 S.W. 367, certlonirl 
quashed (1923) State ex rel. Hartford Fire 
Ins. Co. V. Trimble, 250 S.W. 393, 298 Mo. 
418. 

App. 1923. In an action toy a shijjper 
for value of hogs which dltd in transit, evi- 
dence tending to show that the cause of death 
was the overheated condition of the hogs. 


brought about by the carrier’s failure to pro- 
vide them with water or to place water in 
the car, held sufficient to make the question 
of the carrier’s negligence one for the jury. — 
Stallings v. MlssouH Pac. 11. Co., 251 -S.W. 
143. 

App. 1923. In action for injuries to 
shec?) in shipment, plaintiff’s evidence held 
sufficient to warrant submitting to the jury 
the question of whether defendant was guilty 
of negligence in not complying with 45 US 
CA §§ 71-74, relative to care of stock. — John- 
son V. Wabash Ry. Co., 251 S.W. 719. 

App. 1923. In action for injuries to live 
stock shipment, evidence that animals were 
in good condition when delivered to the car- 
rier but were skinned up and in a maimed 
condition when delivered at the point of des- 
tination, and that a partition which was se- 
curely put in place during the transportaition 
was down on arrival of animals at another 
point, held sufficient to raise an inference of 
negligence in the management of the train, 
making the qiic^stion one for the jury. — Moran 
V. Chicago, B. & Q. R. Oo., 255 S.W. .331. 

App. 1924. Evidence of injured condi- 
tion of animals, indicating external violence 
during transiwrtation, held sufficient to go to 
jury on (lut^tioii of defendant carrier’s negli- 
gence.— Morn >w V. Wabash Ry. Co., 265 S.W. 
851, 219 Mo. App. 62. 

App. 1925. Evidence held sufficient to 
go to jury on question of carrier’s negligence 
for death of cow during shii>ment. — Long v. 
American Ry. Express Co., 274 S. W. 906, 219 
Mo. App. 451. 

App. 1920. Evidence of negligent Injury 
to unaccompanied live stock shipment held to 
make question for trier of facts. — Shaffer v. 
American Ry. Bxi>ress Co., 282 S.W. 72.j. 

^=>2.10 (rs>. l^lmifntlon of Itablllly. 

Sup. 1882. In an action against a carrier 
of live stock, evidence examined, and held to 
justify the court in submitting to the jury 
the question of the negligence of the carrier, 
rendering it liable, notwithstanding its con- 
tract relieving it from its conmion-law liabil- 
ity. — Dawson v. St. Louis, K. C. & N. Ry. Co., 
70 Mo. 514. 

App. 1915. Though the notice of injury 
to a shipment, arriving at destination August 
1st, was dated August 6th, testimony of the 
shipper that he delivered It the day of the 
arrival, or the next morning, raises a ques- 
tion for the jury as to its having been given 
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In the time required by contract. — Ball v. 
Lusk, 175 S.W. 238, 180 Mo. App. 297. 


(<l). — - lilabllltr of eonneetlns 
carrier. 

App. 1900. Plaintiff contracted for the 
carriage of horses over the line of a carrier, 
and also over the line of a connecting carrier, 
and paid the first carrier the entire transpor- 
tation charges. The connecting carrier did 
not know of the payment of such charges, and 
refused to deliver the horses until his charges 
wore paid ; and plaintiff brought action 
against the connecting carrier for conversion. 
Held, that whether the first carrier was the 
agent of defendant in contracting for the car- 
riage over the latter’s line was a question of 
fact for the Jury. — Shewalter v. Missouri Pac. 
By. Co., 84 Mo. App. 589. 

App. 1903. In an action against a rail- 
road company for injury to cattle, caused by 
delay of the connecting carrier in forwarding 
the cattle from the point of intersection with 
defendant’s road, plaintiff’s evidence, showing 
that the contract of shipment made with de- 
fendant’s agent provided in express terms for 
a through shipment to a point on the inter- 
secting lino, was suftici(*nt to su])mit the issue 
of the terms of the cojitract to the jury. — 
Faulkner v. Chicago, K. I. & P. By. Co., 73 
S.W. 927, 99 Mo. App. 421. 

In an action against a railroad company 
for injury to cattle caused by delay of the 
connecting carrier, plaintiff’s evidence show- 
ing previous contracts made with defendant’s 
station agents for shipment of cattle to points 
on connecting lines, which contracts had been 
carried out by dt*fendant, was, in the absence 
of knowb'dgc* by jda intiff that defendant’s 
agents \^•er(* forbidden to enter into such con- 
tracts, sutllcienl to submit the issue of agent’s 
authority to enter into the contract to the 
jury.— Id. 

<Ss»230 (7). Inatrnctlons. 

Sup. 1883. Whether the liability of 
plaintiff was that of a common carrier, as 
contradistinguished from that of a forwarder, 
was determinable by the facts, and the facts 
upon which the liability of plaintiff as a com- 
mon carrier were predicated should have been 
stated in the instruction, so that the triors of 
the fact could determine whether such facts 
had been established by the evidence. It 
mokes no difference in this respect that the 
cause was tried by the court without the in- 
tervention of a jury. — St. Louis, K. C. & N. 
By. Co. V. Cleary, 77 Mo. G34, 46 Am. Bep. 13. 


App. 1894. Where the evidence showed 
that plaintiffs, to whom mules were shipped, 
did not tender the freight until the day after 
their arrival, an instruction on the hypothesis 
that they demanded the mules and tendered 
the freight on the day of arrival was errone- 
ous. — Scott Bros. V. Chicago & A. R. Co., 57 
Mo. App. 345. 

App. 1896. In an action against a car- 
rier to recover damages for the breach of a 
verbal contract to receive and ship cattle, the 
undisputed evidence showed that defendant’s 
station agent who made the contract was au- 
thorized to receive and forward freight, and 
that the making of the contract in question 
was within tho scope of his apparent author- 
ity, and it was not shown that plaintiffs had 
knowledge of the fact, if it was a fact, that 
he was acting beyond his authority. Held, 
that it was not prejudicial error for the court 
to direct the jury to the effect that the evi- 
dence was sufficient to establish the authority 
of defendant’s agent to make the contract, as 
the jury under a proper instruction could not 
have found otherwise. — Wilson v. Missouri 
Pac. By. Co., 66 Mo. App. 3SS. 

App. 1897. Plaintiff shipped a car of 
stock over defendant’s road, billed to the Na- 
tional Stockyards in East St. Louis, and the 
stock was carried by defendant to the Union 
Stockyards in St. Louis, where it was deliv- 
ered to a commission firm doing business 
there and sold in that market and the pro- 
ceeds remitted to plaintiffs. In an action to 
recover for the loss incident to defendant’s 
failure to deliver the stock at East St. Louis, 
two plaintiffs te.stified that, if the sheep in 
such car load of stock had been sold in East 
St. liouis, they would have sold for $1 more 
on the 100 pounds, and that tho hogs in the 
car U)ad would have sold for 10 per cent, more 
per 100 pounds than the imrties were able to 
get at the yards in St. Louis. Held, that the 
evidence justified an instruction that plain- 
tiffs were entitled to recover whatever dif- 
ference, if any, there was between what the 
stock sold for at the T'nlon Yards at St. Louis 
and what the same would have sold for on the 
same day at the National Yards in East St. 
Louis. — Tandy v. Wabash B. Co., 68 Mo. App. 
431. 

App. 1921. In a suit by a live stock ship- 
per against a carrier for breach of an oral 
agreement to furnish cars, failure to instruct 
as to the meaning of the term “oral contract” 
held not error. — Thee v. Wabash By. Co., 233 
S.W. 959, 208 Mo. App. 200. 

App. 1922. All acts of a shix)x)cr do not 
relieve a carrier from liai)ility, and hence 
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an instruction that a carrier, sued for loss of 
a hoir, should not be held liable if its death 
was due to an act of plaintiff shipper, was er- 
roneous, as excusing the t*arrler from liability 
if its death w^is due to any act of the shipiier. 
— Browninjr v. Wells Fargo & Co. Express, 
243 S.W. 100. 

App. 1023. In an action against a rail- 
road for injuries to live st<x*k shipment, i)eti- 
tion containing a general allegation of negli- 
gence on the part of the railroad held to au- 
thorize instnietion ns to negligence in failing 
to furnish a safe car. — Moran v. Chiciigo, B. 
& Q. R. Co., 255 vS.W. 331. 

In an action for injury and death of 
horse during transportation an instruction 
that it was defendant’s duty to furnish a car 
that was reasonably safe and suitable, and 
that such duty reqnirtHl not only that it 
should he safe as originally furnished but also 
that it should l>e kept so and that its appur- 
tenances should 1)0 so attended as to render 
the inclosure by the car siife, held erroiu*ous, 
in that it was an abstract proposition mis- 
leading to jury. — Id. 

App. 1024. In an action for iinrmson- 
ablo delay in furnishing cars for loading of 
stock, instruction that carrier would be liable, 
if it “unreasonably delayed in furnishing” 
such cars, held to include defens(» that delay 
was caused by shopmeirs strike, and testi- 
mony in supiK)rt thertnif. — Fewel v. St. Louis 
& S. F. Ry. Co., 207 S.W. 960. 

App. 1925. Instruction permitting re- 
covery for failure to furnish cars contracted 
for held erroneous. — Williams v. St. Louis- 
San Francisco Ry. Co., 274 S. W. 935, 217 Mo. 
App. 662. 

App. 1927. Instruction that shipper of 
cattle, under contract, was entitled to benelit 
of particular market held improi)or. — Bailey 
V. St. Louis & S. F. Ry. Co., 290 S.W. 630. 

Instruction i)ermitting shipper of cattle 
to recover loss from forced sale on Chicago 
market through breach of contract held not 
erroneous*. — Id. 

^s>230 (8). — — Delay in tranHportatlon. 

Sup. 1876. Instructions in an action 
against a carrier for injury to live stock 
caused by delay in transportation approved. — 
Tuggle V. St. Louis, K. C. & N. Ry. Co., 62 Mo. 
425. 

App. 1885. Where the delivery of live 
stock by a carrier was delayed from the 21 st 
to the 23d of December, an instruction that 


the measure of damages was the difference in 
the value of the stock “between” the 2lRt and 
the 23d of December was not erroneous, as 
being likely to mislead the jury into believing 
that the value of the goo<l8 on the 22d of De- 
cember might be taken as the basis for the 
assessment of damages, though the evidence 
showed that the price of st(H*k was higher on 
the 22d than on the 23d. — Armstrong v. Mis- 
souri Pac. Ry. Co., 17 Mo. App. 403. 

App. 1895. Whore a contract for ship- 
ment of cattle provided the carrier’s liability 
should cease when it delivered the cars con- 
taining the cattle upon the tracks of the 
stockyards, but the evidence showed that the 
carrier, when cattle were consigned to the 
stockyards, always delivered them at the 
chutes with its own engines, cars, and crew, 
though only on signal from the stockyards 
people, and the delay complained of was part- 
ly before and partly after reaching the stock- 
yards tracks. Instructions which directed a 
verdict for defendant, based upon such pro- 
vision, without reference to whether the de- 
lay was the fault of defendant, were prop- 
erly refused. — Blanchard v. Chicago & A. Ry. 
Co., 60 Mo. App. 267. 

App. 3903. In an action against a car- 
rier for delay in a shipment of live stock, an 
instruction asked by plaintiff that if the jury 
found that defendant had promised to furnisli 
plaintiff a car on the day therein nam(‘d, and 
faih'd to keep its promise, then they should 
find for plaintiff, would have been wtdl enough 
if it bad gone furth<*r and submitted the 
lK)ints raised by the (*vidence of defendant. — 
Helm V. Missouri Pac. Ry. Co., 72 S.W. 148, 
98 Mo. App. 419. 

App. 1910. In an action for delay in 
transporting live stock because of a wreck 
on defendant’s road, an instruction that “it 
devolv«*d on defendant to show * ♦ ♦ 

that said wreck was unavoidable and occur- 
red without any negligence on tht* part of de- 
fendant,” satisfies the rule that defendant 
was re(iuired only to show that the wreck was 
unavoidable by the exercise of reasonable 
care. — Hahn v. St. Louis, K. C. & 0. R. Co., 
325 S.W. 1385, 141 Mo. App. 453. 

App. 1916. In action against succeeding 
carrier for damages to an interstate shipment 
of hogs, instruction which told jury that, bt^ 
fore verdict for plaintiff could be returned, 
they must find that defendant failed to trans- 
port hogs in reasonable time, and that by rea- 
son of said failure hogs were injured so that 
some of them died, was not improper. — 
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Bowles V. Quincy, O. & K. C. R. Co., 187 S.W. 
131. 

App. 1917. In action for damage to 
stock shipment caused by carrier’s delay, in- 
structions as to damages should have defined 
shrinkage for which plaintiff could recover; 
some shrinkage naturally occurring on such a 
shipment.— Baker v. Bush, 194 S.W. 1001. 

App. 1922. In an action for delay in a 
shipment of hogs, in which there was evi- 
dence of minor delays which w’cre explained 
and were not unusual, an instruction in favor 
of idaintiffs if the hogs w^re “negligently de- 
layed” without informing jury what was 
meant by words “negligently delayed” hvJd 
(‘rroneous. — Howell v. Davis, 23G S.W. 889. 

App. 1922. In an action for negligent 
delay in transporting live stock, an instruc- 
tion as to the burden of proving negligent de- 
lay, and that proof of d(*lay alone was not 
Milhcieiit to establish negligence, but author- 
izing the jury to infer ii(‘gligenee from facts 
and circumstances proven in evidence, was 
(‘rroneous, wlu're the jury wen* not told what 
facts and circumstances constituted negli- 
gence. — Neely v. Ilines, 237 S.W. 

App. 192.3. In action for negligent delay 
in shipment of a carload of catlU*, wdiero thcTe 
w’as but one delay provwl. which def(*ndant 
exi>lained in a manner consistent with the 
('xercise (^f due care on its iiart, an instruc- 
tion submitting geiuTally the matter of delay 
was not misl(‘ading, in that it did not point 
out or define what would (Nuistitute negligence 
or any facts n(‘cessary to be found to convict 
dc’ifc'ndunt thereof. — Marsh v. Davis, 2ol S.W. 
31K). 

App. 1924. Where shipi)ing contract pro- 
vidcHl that carrier was not bound to transport 
cattle by any particular train or for a imr- 
tfcular market or otherwise than with rea- 
sonable (lispat(di, but should have right in case 
of physical necessity to forward them by any 
carrier or route between shij>ping point and 
destination, instruction that it was duty of 
carrier to transport cattle in usual and cus- 
tomary manner and route hchl not wurninted 
by evidence. — Sandker v. Wabash Ry. Co., 2(17 
S.W. 057; Phllllppi v. Same, 2G7 S.W. 9(10. 

<@=>230 (9). — Care of atock by carrier. 

App. 1885. Though a contract for the 
shipment of cattle provided that claims for 
injury to the cattle would not be allowed un- 
less made within five days from the time that 
the cattle were removed from the cars, an in- 
struction that the shipper could not recover 


for injuries to (he cattle, where he failed to 
make a claim therefor within the five days, 
“unless it further appears from the evidence 
that defendant received plaintiff’s claim in 
some other manner than that specified, with- 
in five days, and at the time made no objec- 
tion to the manner in which it received notice 
thereof,” was not erroneous. — Potts v. Wa- 
bash, St. L. & P. By. (k)., 17 Mo. App. 394. 

App. 1887. Where, in an action for dam- 
ages for injuries to stock shipped over de- 
fendant’s railroad, there was evidence of the 
value of the cattle on the market in the con- 
dition they were in on thedr arrival at theii 
destination, and what they would have been 
\vorth had they arrived with only the ordi- 
nary damage resulting from shipment, and 
the evidence also tended to show that the 
stock sufTered some injury from overloading 
and other causes for which deftmdant was not 
liable, an instruction stating that the meas- 
ure of damages was the difference between 
the value of the stock if it had arrived in 
good condition and what it was worth when 
it arrived in the injured condition was er- 
roneous, as allowing damages for injuries for 
wdiich defendant was not responsl})le. — .lones 
V. C’hicago & A. R. (’o., 28 Mo. App. 28. 

Where, in an action for damages for In- 
jurii‘s to slock shipped over defendant's rail- 
road, there was (‘vicbmee sliowing the amount 
the cattle w(*re worth on the market in the 
(M)ndition they were in on tlaur arrival at the 
plac(* of destination, and what they would 
have b(*i*ii worth had they arrived with only 
th(‘ ordinary damage resulting from ship- 
mtMit, an instruction stating that, if the jury 
found any damage was done to the cattle 
through defendant's n(‘gHg(uice, they should, 
in arriving at the damage, find what the cat- 
tle would have been worth in the market if 
th(*y had arrived at their d(*stlnation in good 
c<indition, and what they were worth when 
th(‘n arrived in the condition as shown by evi- 
dence, was not erroneous for failing to limit 
the r(‘covery to that part of the damage whi(‘h 
resulted from the injury for which defend- 
ant was liable. — Id. 

App. 1889. In an action by a shipper 
against a carrier for the loss of a horse dur- 
ing shipment, held, that an instruction leav- 
ing it to the jury to say whether the rate paid 
by plaintiff for freight charges w^as less than 
the usual and reasonable rates for carrying 
horses of that character was erroneous, in 
that it injected an element into the case 
w^hich was not presented by the evidence. — 
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Doan V. St. Louis, K. & N. W. Ry. Co., 88 Mo. 
App. 408. 

App. 1801. In an action against a car- 
rier for negligence in the transportation of 
live stock, the submission of an instruction 
predicated on defendants haying failed to 
provide any stopping place along the route 
where the animals could be fed and watered 
was error, where negligence in that respect 
was neither charged in the petition nor 
brought out by the evidence. — Wolfert v. 
IMttsburg, C. & St. Im Ry. Co., 44 Mo. App. 
330. 

In an action against a carrier for negli- 
gence in the shipment of live stock, plaintiff, 
in order to be entitled to the benefit of Rev. 
St. r. S. § 4386, requiring railroads to feed 
and water cattle every 28 hours, should sub- 
mit an apt instruction to that end. — Id. 

App. 1895. In an action for injuries to 
hogs resulting from the car In which they 
were shipi>ed not having trap doors in the 
roof, an instruction tliat, if the hogs died 
from o'sx^rlaying or suffocation, it was by 
the ftiult of defendant in not furnishing a 
suitable and proiR'r car, w’as erroneous, in 
that it assumes that, had there bwn trap 
doors, the person accompanying the hogs 
could have siui‘ee<l(*d In keeping the hogs 
from smothering. — Paddock v. Missouri Pac. 
Ry. Co., 60 Mo. App. 328. 

App. 1897. An instruction in an action 
against a carrier for failing to carry safely 
live stock delivered to It for transiK)rtation, 
imixwing on the carrier the duty of exercis- 
ing all reasonable diligeaice for the safety of 
the stock, i.si not erroneous, when read in con- 
nection with other instructions which declare 
that the carrier was only re<iuired, while 
truiLsporting live stock, to exercise such care 
as w'ould be exercised by a prudent man in 
the treatment of his own proi>erty. — Lachner 
V. Adams Express Co., 72 Mo. App. 13. 

An instruction, in an action against a 
carrier for failing to carry safely live stock 
delivered to it for transportation, which au- 
thorizes interwt from the date of the com- 
mencement of the suit, instead of from the 
date the propt^rty should have been delivered 
ait the place of destimition, though erroneous, 
is not prejudicial to the carrier. — Id. 

App. 1903. In an action to recover for 
the transportation of a jack, where damages 
for the (loath of the jack as a result of 
plaintilTs negligence were set up as a coun- 
terclaim, error in refusing an Instruction that 


plaintiff was not liable on the counterclaim 
If the jack died from pneumonia or lung trou- 
ble, and his position in the crate in which he 
was placed did not produce or aggravate the 
disease so as to oause his death, was cured by 
instructions that plaintiff was not liable un- 
less the disease was caused by plaintiff’s neg- 
ligence, and that the burden was on defend- 
ant to prove that negligence, and that it 
caused the disease of which the jack died. 
— ^Pacific Exp. C3o. v. Emerson, 74 S.W. 132, 
101 Mo. App. 62. 

App. 1908. In an action against a car- 
rier for injuries ito cattle during transporta- 
tion, a rcHiiiest to charge that, when the car- 
rier placed the cars at the unloading plat- 
forms in a position to be unloaded and 
delivercHi the billing to stockyards company, 
“provided it used reasonable diligence in 
transporting them thereto,” it performed ev- 
ery act reciuired of It as a carrier to com- 
plete the delivery, and was not liable for 
damages resulting from a sul>sequent delay, 
causcHl either by the failure of the stock- 
>'arda company to jwst on the bulletin board 
the arrival of the stock, or the consignee to 
receive it promptly, wias properly modificnl 
by adding the words quoted to distinguish be- 
tween damages arising after delivery at the 
stoerkyards and those arising on ac(?ount of 
negligence of the defendant during trans- 
portation larfore arrival. — Ratliff v. Quincy, 
O. & K. C. R. Co., 110 S.W. 606, 131 Mo. App. 
iia 

App. 1909. Where a petition alleged that 
horses wei-e Injured hy defendant’s careless- 
ness, In that other horses w’ere penult ted 
to trample upon horses which were down on 
the (!oor, and the latter kicked and injured 
the either horses which w^cre also knocked 
down and tramided upon, an instruction au- 
thorizing a recovery if soane of plaintiff’s 
horses were injured hy l>eing knocked down, 
thrown, or falling down upon the floor, etc., 
was (‘rroneous as auithori^ug a recovery on a 
different theory than that alleged. — Rarr v. 
Quincy, O. & K. C. R. Co., 120 S.W. ill, 138 
Mo. App. 471. 

App. 1910. In an action against a car- 
rier for damages by breach of the contract 
of shipment an Instruction that If defendant 
did not deliver the cattle to the consignee in 
good condition, being prevented only by the 
act of God or the public enemy, and plaintiff 
sustained damage by reason of such failure, 
the carrier was liable, was erroneous as mak- 
ing it liable, though prevented from deliver- 
ing the cattle by act of God or the public 
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enemy. — Edwards v. Lee, 12G S.W. 191, 147 
Mo. App. 38. 

App. 1911. In an action against a car> 
rier for injuries to mules In transit, an in- 
struction that the burden was on plaintiff to 
show that the injuries to the mules were the 
direct result of defendant’s negligence, and 
were not the result of some other cause or of 
the vicious propensities of the animals, was 
too vague, in that it did not inform the jury 
what act of the defendant would constitute 
negligence, if any, and, in the absence of any 
other instruction 8i)ec‘iti(*ally defining the imr- 
ticular facts which would constitute negli- 
gence or carelessness justifying the recovery, 
was reversible error. — Cornett v. Chicago & 
A. R. Co., 138 S.W. 51, 158 Mo. App. 330. 

App. 1915. An instruction In action 
against a carrier for loss of stoc*U escaping 
from pens held erroneous as imposing too 
high a burd(‘n on carrier. — Hunipbreys v. St. 
Ivoiiis & H. Ry. Co., 178 S.W. 233, 191 Mo. 
App. 710. 

App. 1921. In an action hy the shippers 
of hogs for injuries there^to in transit, the 
trial eourt erred in giving plaintiffs’ instnic- 
tion submitting to the jury the question 
whether otlier cars shutting out air from the 
shipnuuiit wer(‘ placi*d n(‘ar the hogs on a 
side traek, there Inung no evidence of such 
placing of other ears, testimony that ‘‘ordi- 
narily yon will find lofs of box «irs there” 
not constituting evidence such cJirs were prt»s- 
eiit at the time. — Howell v. Ilines, 227 S.W. 
(519. 

App. 102.5. Instruction ns to carrier’s 
failure to proi»erly attend to sick and injured 
eow held warranted under the evidence. — 
Long V. American Ry. Express Co., 274 S. 
W. 900, 219 Mo. App. 451. 

App. 192.5. Instruction submitting neg- 
ligence of carrier in surrounding plaintiff’s 
( attle with other trains of ears held justified 
by evidence. — Nigh v. Chicago, R. I. & P. Ry. 
Co., 270 S.W. 10.3S, 220 Mo. App. 700. 

App. 1928. Instruction authorizing re- 
covery against carrier, though finding dam- 
ages were eause<l hy vleions proin^nsitles of 
stoi*k and owner’s negligence, held erroneous. 
— Morrow v. Wahasli Ry. Co., 289 S.W. 343. 

^;=:>2:t0 (10). Limitation of liability. 

App. 1870. Where the eonfrnct of car- 
riage betwt^n a railroad and the shlpi)er of 
live stock relieved the carrier from liability 
from loss or damage, save from the carrier’s 


ow’n carolcss'u'ss or neglect, an Instruction 
that if, by reason of delay, the cattle were 
exposed to Injury and were Injured, plaintiff 
w^as entitled to recover, unless defendant had 
shown that the delay was ciiused hy ol)struc- 
tions of the road or failure of machinery, 
which could not have been prevent I'd by due 
care, was proi)er.^ — Lupe v. Atlantic & P. R. 
Co.. 3 Mo. App. 77. 

App. 1894. W’hile an instruction that 
the sjKKdal contract for the shijmicnt of a 
jack was not bindiiig on plaintiff, unless in 
consideration of the stipulations in the con- 
tract defendant agreed to carry the jack for 
less than the usual or reasonable rate, or 
plaintiff reetdved some advantage which he 
would not have rec*oived, but for entering 
into such contract, W’as too broad, the lim- 
itation of damages only being not binding on 
plaintiff in the absonee of consideration, yet, 
where the (‘vidence show’ed that the other 
parts were complied with, the giving of the 
instruction wais not prejudicial. — ('row v. 
Chicago & A. R. Co., 57 Mo. App. 135. 

App. 1894. A niilrcmd, by contract, pro- 
vided against Its lial)ility for loss or damage 
after it had deliverwl cars containing cattle 
on the track.s of the stock-j^ards company. 
Its trainmen ran the switch engine over tlie 
tracks of the stock>\ards ccwnimny. and in 
an action by the shipi)er for damages for 
delay the evidence tended to show that th(‘ 
delay complaiiKd of occurred on the tracks 
of the stock-yjirds company. Held, that the 
railroad company w’as not entitled to an in- 
struction unconditionally exempting it from 
liability for such delay, and it was not err')r 
to nudify it by inserting a (|uali!lcation as 
to defeiidaiit’s iiegIig»Mice. — T^'ornird v. Chi- 
cago tV: A. K. Co., 57 Mo. App. 300. 

App. P.K)1. Tn an action against a car- 
ri(T for the loss of an aninuil wijile in 
transitu, defendant sei up contract of af- 
freightment, stating that the rate charged 
w":is a special one, and in consideration tliere- 
of the carrier's liability w^as limited, but 
there w’as extiinsic evidence showing that the 
rate charged w’as in fact the ivgul;ir one. 
ITeld, that an instruction which told the jury 
that, if it found that the rate chargenl plain- 
tiff W’as the “only rate^” and the usual sebtd- 
iile rate e-barg(d every one for a like sliip- 
ment, then such rate w’as not a reduced rate, 
was erroneous in oxpre.ssion. — Bowring v. 
Wabash Ry. Co., 90 Me>. App. 324. 

App. 19:)3. In an action against a cjir- 
rier for delay in a shipment of live stoe'k. d »- 
fendant w’as entitled to an instruction that If 


Consult Pocket Part for later cases. For explanation, see page iii. 




«=» 230 ( 10 ) 


CARRIERS 


6M1>-^ 


plaintiff entered into a written contract with 
defendant for the transix)rtation of his cattle, 
and by the terms thereof it was provided that 
the shipment was not to be made within any 
specific time, nor in time for any particular 
market, then defendant was only liable for 
unreasonable delay. — Holm v. Missouri Pac. 
Uy. Co., 72 S.W. 148, 98 Mo. App. 419. 

App. 1913. Where a contract for an In- 
terstate shipment of mules limits the liabil- 
ity for injury to the proiKirtion of the agreed 
valuation, an instruction that the jury must 
accept the agreed valuation and asse.ss the 
damage caused by delay in those proiwrtlons 
only was proper. — Wyatt v. Missouri Pac. Ry. 
Co., 168 S.W. 720, 173 Mo. App. 210. 

App. 1919. In action by Intrastate ship- 
per of a stallion in Kansas, under the declared 
valuation on which the rate was based, an in- 
struction was erroneous which submitted to 
the jury the question of whether the ahipi>er 
knowingly accepted the reduced rate based on 
the declared value; the shlpi)er’s knowledge 
of the lawful rate being conclusively pre- 
sumed by Kansas law, which controlled. — 
Strother v. Atchison, T. & S. F. U. Co., 212 S. 
W. 404. 

App. 1924. In an action against an ex- 
press company for loss of a jack killed In 
transit, an instruction limiting defendant’s ex- 
emptions from liability to the inherent vice or 
vicious pr(»penslties of the jack held not erro- 
neous, where no other exemptions, such as 
those arising from an act of Cod or the puib- 
lic enemy, or the shipper’s fault, were Invoked 
by defendant. — Ward v. American Ky, Ex- 
press Oo., 269 S.W. 614. 

<@=3230 <11). Lilablllty of connecting 

carriers. 

App. 1900. In an action against a con- 
necting carrier for conversion because of its 
refusal to deliver horses carried by it until 
its compensation was paid, such comiiensa- 
tion having been iiaid to the first carrier with- 
out defendant’s knowledge, the Instructions 
reviewed, and held to be correct. — Shewalter 
V. Missouri Pac. Ry. Co., 84 Mo. App. 589. 

^=3230 (12). — Damages. 

App. 1896. In an action for damages for 
the breach of a verbal contract by which de- 
fendant undertook to receive and ship several 
car loads of cattle on a certain day, the peti- 
tion alleging the provision in the contract to 
the effect that plaintiff’s cattle were to be 
shipped on the day named, so as to be on the 
Kansas City market on the next day, suffi- 


ciently Imparted the information that the cat- 
tle were designed for sale in that market, and 
therefore warranted an Instruction that, in 
estimating the damages, the jury should take 
into consideration the variance in the value 
of the cattle in Kansas City between the time 
they should have reached there and the day 
of their arrival. — Wilson v. Missouri Pac. Ry. 
Co., 66 Mo. App. 388. 

App. 1906. Where, in an action against 
a carrier for delay in transporting live stock, 
the right to recover was predicated on the 
fact that there had been an unreasonable de- 
lay, an instruction authorizing an award as 
damages of the difference in value between 
the value of the live stock in the condition 
that they were in when delivered, and the 
value had they been delivered “withcul de- 
lay,” was not objectionable for failing to ad- 
mit the word “reasonable” before the words 
“without delay.” — Farmers’ Bank of Lad- 
donia v. Wabash R. Co., 95 S.W. 286, 119 Mo. 
App. 1. 

An Instruction, in an action for delay in 
transporting live stock, which limits the re- 
covery to damages resulting from loss by 
shrinkage and loss of a better market, is not 
Inconsistent with an instruction denying a 
right to recover for Ciittle Injured in the trans- 
I)ortation. — Id. 

App. 1916. In action for damages to 
shipment of cattle, where there was no evi- 
dence of injury to a bull, instruction allowing 
damages to the extent of his valuation under 
the shipping contract held erroneous. — Green- 
ing V. Chicago & N. W. Ry. Co., 18.3 S.W. 1121. 

App. 1924. Where, in an action against 
a carrier for damages based on shrinkage in 
weight of sheep alleged to have been caused 
by defendant’s neglig<mt delay in transport- 
ing shipment, plaintiff’s claim for damages 
was based on the allegation that 50 lambs 
were damaged by being trampled and In bad 
condition. Instruction that, if the delay cause<l 
more culls, jury could allow for the extra 
culls, held not to re<iuire reversal on the the- 
ory the instruction was broader than the 
pleadings, since, if the lambs were in bad 
condition, they would be culled. — Prebe v. 
Quincy, O. & K. O. R. Co., 260 S.W. 816. 

App. 1024. In an action by shipper 
against a carrier for damages for unreason- 
able delay in furnishing cars, where there 
was no evidence to support a verdict of ^100 
on a certain count, an instruction authorizing 
a recovery not exceeding $100 on that count 
was erroneous as being broader than the evi- 
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dence. — Morrison v. St. Louis-San Francisco 
liy, Oo., 204 S.W. 440. 

App. 1924. Where, in shipper’s action 
for damajjes to cattle, three of which died, 
evidence showed that death of one o*f them 
was not attributable to the fault of defend- 
ant, instruction authorizinpr recovery for 
death of three cattle was 'broader than the 
evidence. — Sandker v. Wabash Ky. Oo., 267 
S.W. 0o7. 

App. 1925. Evidence hcM to justify in- 
4Struction as to necessity of shipper of cattle 
to hold over for day or two to make up shrink- 
a^re sustained during transit. — Nigh v. Chi- 
cago, li. I. & L\ Ky. Co., 276 S.W. 1068, 220 Mo. 
App. 766. 

App. 1925. Instruction on measure of 
damages for injuries to live stock held not 
erroneous. — Morrow v. Wabash Ky. Co., 276 
S.W. KKU), 220 Mo. App. 51S. 

Instruction authorizing damages for in- 
jury to animals sold at way point, without 
finding that injuries nm*ssitated sale, held 
erroneous. — Id. 

App. 1927. In action against carrier for 
Injury to stock shipment, instruction as to 
measure of damages held not misleading, 
confusing, and incomplete. — Dillen v. Wabash 
Ky. Co., 294 S.W. 469. 

(13). Verdict and flndlnffs. 

App. 1915. In an action for the death of 
hogs in shipment, the v^^rdict held, under the 
evidence, not to award a recovery for hogs dy- 
ing after shipment had laissed beyond defend- 
ant's line. — Kotts v. St. r.<ouis & 11. Ry. Co., 
177 S.W. 746, 191 Mo. App. 676. 

^==>231. — Judgment. 

App. 1910. Under Rev. St. 1899, § 5222, 
as amended by I^iws 1905, p. 54 (Ann. St. 
190t>. p. 2718), authorizing a shipper suing for 
injury to freight to join as defendants the 
original carrier and all connecting carri«»rs, 
and to recover from the carrier through whose 
negligence the loss was sustained the amount 
thereof, a shipi)er of live stock who sues the 
initial and connecting carriers jointly for 
damages occasioned by a delay in transiwrta- 
tion may only recover from the carrier re- 
sponsible for the delay. — Wilburn v. Wabash 
R. Co., 129 S.W. 4S4, 14S Mo. App. 692. 


XV. OABRIAGE OF PASSENGERS. 

Who are common carriers, see ante, ®»4. 


«=»234 

(A) RELATION BETWEEN CARRIER AND 
PASSENGER. 

Disobedience of rules of carrier as ground for 
ejec*tion, see post, ^659. 

Rules of carrier in respect to jmssenger’s bag- 
gage, see i)Ost, ^»689. 

Rules of carrier in resi)ect to performance of 
contract of transportation, see post, ^267. 

^=:>233. Nature of the relation. 

See explanation^ page Hi, 

^=»234. What law gOTerns. 

Sup. 1914. A contract whereby a car- 
rier is released for all damages for injuries 
received by a jmssenger through carelessness 
of th(* carrier, made absolutely void under the 
law of a sister state, where the passenger was 
injuriKl, will not l)e given any eifec*t by the 
courts of Missouri, in an action by the pas- 
senger for the injuries. — Wentz v. Chicago, B. 
& Q. R. ('o., 168 S.W. 1166, 259 Mo. 450, Ann. 
C^as. 1916B, 317. 

App. 1905. A contract by a railroad to 
carry a passenger and baggage from a point 
in Illinois to a point in Missouri, when made 
in Illinois, is an Illinois contract, governed 
by the laws of that state, and is not affected 
by Rev. St. 1899, § .5222, making a carrier lia- 
ble for the loss of property caused either by 
its own or some wnnecting carrier’s negli- 
gence. — Hubbard v. Mobile & O. Ry. Co., 87 S. 
W. 52. 112 Mo. App. 459. 

App. 1910. A contract of carriage evi- 
denced by a ticket is governed by the law of 
the state where made. — Robert v. Chicago & 
A. R. Cx>., 127 S.W. 925, 148 Mo. App. 96. 

App. 1915. Where the negligence of a 
carrier occurrcHl in Missouri, the law of Mis- 
souri governs the rights of the parties. — Coy 
v. St. Ix)Uis & S. F. R. Co., 172 S.W. 446, 186 
Mo. App. 408. 

App. 1916. In a passenger’s action for 
loss of baggage, where the c*ontract of car- 
riage as contained in her transportation was 
made in a foreign country, but there was no 
evidence as to the law of such foreign coun- 
try, the law of the former governs. — Drozin- 
ski V. Hamburg- American Line, 181 S.W. 
1164, 196 Mo. App. 60. 

App. 1924. Where relation of carrier 
and passenger existed between one accom- 
panying interstate shipment of stock as care- 
taker and defendant, held, that right of care- 
taker to rtoovor for personal injury and his 
duty to give notice of such injury was gov- 
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erned by the common law and not by federal 
statutes (such as 49 TJSCA § 20), relative to 
claims arising from interstate shipments of 
proi)orty. — Edmondson v. Missouri Pac. R. 
Co., 204 S.W. 470. 

App. 1928. Duty of caretaker accom- 
panying interstate shipment of cattle to give 
notice of personal injury was determined un- 
der common law, federal statutes being inap- 
plicable (49 USCA § 20). — Edmondson v. Mis- 
souri Pac. R. Co., 8 S.W.(2d) 103. 

^s»235. Who are carriers. 

Sup. A street railroad company is a 
common carrier of passengers for hire. — 
(1903) Jackson v. Grand Ave. Ky. Co., 24 S. 
W. 192, 118 Mo. 199 ; (1904) Redmon v. Met- 
ropolitan St. Ry. Co., 84 S.W. 26, 185 Mo. 1, 
105 Am. St. Rep. 558. 

Sup. Persons operating elevators in 
buildings are carriers of passengers.— (1904) 
Goldsmith v. Holland Rldg. t^o., 81 S.W. 1112, 
182 Mo. 597 ; (1905) Ilensler v. Stix, 88 S.W. 
108, 113 Mo. App. 162. 

Sup. 1909. A company engaged in oper- 
ating and managing an oilice building, and in 
connection therewith operating a passenger 
elevator for the use of tenants and others, is 
a common carrier of pass(‘ng(*rs. — C'ooper v. 
(’entury Realty Co., 123 S.W. 848, 224 Mo. 709. 

App. 1910. A company engagcHl in the 
livery luisiness does not hold itself out to 
serve any and all per.sons, but operates only 
under a si)ec*ial contract, and deals with such 
IKjrsoiis only as it chooses, and is in no sense 
a common carrier. — Trout v. Watkins I,i/ery 
& Undertaking Co., 130 S.W. 136, 148 Mo. 
App. 621. 

App. 1913. A taxicab coniiainy in the 
business of trarisi>orting persons for hire from 
one part of the city to another, and holding 
itself out to carry oik* and all, is a common 
carrier of passengers. — Nan IIfH*fen v. Co- 
lumbia Taxicab Co., 162 S.W. 694, 179 Mo. 
App. 591. 

App. 1922. Where a taxicab company 
s(*nt a taxicab in charge of a chaiitTeur to car- 
ry people for undertakers, and in so doing he 
was to some extent under direction of a funer- 
al dlrc*ctor but It did not surrender complete 
control, it w’as a common carrier as to a pas- 
senger therein, and was liable for a negligent 
injury to her. regardless of w’ho i)aid for the 
service. — Rurke v. Shaw Traiisf(*r Co., 243 S. 
W. 449, 211 Mo. App. 353, certiorari quashed 
(Sup. 1923) State ex rel. Shaw Transfer Co. v. 
Trimble, 250 S.W. 384. 


^»236. Duty to reeelTe and tranipoH 
paaiensei'a. 

(1). lu a^iiernl. 

Sup. 1913. A street car company acting 
as a public carrier for passengers is required 
to carry without discrimination all who pre- 
sent themselves. — Nolan v. Metropolitan St. 
Ry. Co., 157 S.W. 637, 250 Mo. 602. 

App. 1903. The right to railway passen- 
ger carriage Is not confined to Iversons who* 
are physically sound, but is open, within a 
reasonable degree, to those ailing and infirm. 
—Mathew v. Wabash R. Co., 78 S.AV. 271, 115 
Mo. A])p. 468, judgment affirmed (1905) Wa- 
bash R. Co. V. Mathew, 20 S. Ct. 752, 199 U. 
S. 605, 50 L. Ed. 329. 

App. 1910. A street railroad had the 
right to refuse to carry passengers on cars 
during their )>fissage between the barns and 
the Hues where they were to be put in serv- 
ice. — Hermann v. St. Joseph Ry. Light, lle.at 
& Power Co., 129 S.W. 414, 144 Mo. App. 147. 

(2). ActloiiH for fallare to farniaU 
trunMportntlon, 

See explanation, page in. 

^=»237. Who are passengers. 

Commencement and termination of relation, 
see iH)st, €=>247. 

Persons other tlian passengers to whom car- 
rier is liable for injuries, see pt)St, €=»2S2. 

€=^238. — In general. 

Sup. 1895. Without a contract for car- 
riagi* on one part shown, and an accei)tanee 
on the part of the other, either exju-e.ss or im- 
plied, the r(*lation of imssenger and carrier 
can never exist.— Schaefer v. St. I^mis & S. 
Ry. Co., 30 S.W. 331, 128 Mo. 64. 

Sup. 1990. Where plaintiff, wlio was a 
newsl)oy, and in the liubit of jumping on de- 
fendant’s street cars to sell his iwiK*rs, was 
injured by being struck by the tongue of a 
wagon, while selling i)ap(‘rs on the footboard 
of a moving car, an instruction that the serv- 
ants of defendant were bound to exercise a 
high degree of eare to prevent injuring the 
plaintiff was proi>erly refused, since lie was 
not entitled to the rights of a passenger, and 
defendant was bound to exercise only ordi- 
nary care to prevent injuring him. — Padgitt 
v. Moll, 60 S.W. 121, 159 Mo. 143, 52 L. R. A. 
854, 81 Am. St. Rep. 357. 

Sup. 1900. Where one engaged in mov- 
ing the effects of a tenant from a building 
was, according to custom, riding on a freight 
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elevator, the relation of passenger and car- 
rier existed between him and the owner of 
the building who was liable for injuries sus- 
tained by such person through the negligence 
of the operatives of the elevator. — Orcutt v. 
Century Bldg. Co., 99 S.W. 1062, 201 Mo. 424, 

8 L. R. A. (N. S.) 929. 

Sup. 1910. A “passenger” is one who en- 
ters the vehicle of the carrier with the inten- 
tion of paying, in money, the usual fare for 
his transportation, or who is supplied with a 
ticket or pass entitling him to ride to a given 
point. — Powell V. St. Louis & S. F. R. Co., 129 
S.W. 903, 229 Mo. 246. 

Sup. lOin. Where plaintiflP entered the 
defendant’s train by the right expressed on 
the face of a valid ticket, the relation of pas- 
senger and carrier e.vistod between them. — 
I'ergiison v. Missouri Pac. Ry. Co., 177 S.W. 
616. 

Sup. 1920. Relation of passenger to car- 
rier can only be created by contract, either 
express or imi)lietl. — Banks v. Kansas City 
Kys. Co., 217 S.W. 488, 280 Mo. 227. 

Sup. 192S. Husband boarding train to 
assist who was passenger, held to have 

status of “invitee,” if not i>assenger.— -Lewis 
V. Illinois Cent. R. Co., 3 S.W.(2d) 371, 319 Mo. 
233. 

App. 1S80. In an action against a street 
railroad coiniMiny for lan-sonal iiijnrios, it ap- 
IKaired that plaintiff had dismounted from 
om* of defendant's cars and was passing over 
a junction for the puriwse of entering another 
car, it w’as defendant’s custom, as plaintiff 
knew, tliat the junction should l)e kept free 
fr(»m cars passing in one direction until those 
]>assing in the other direction had left it. 
But, nevertheless, he was struck by a car go- 
ing in the opposite direction to the one from 
which ho lind alighted. JJeld, that plaintiff 
was a iTJissenger, at least in so far that he 
Avas entitled to protwtion while passing over 
the tracks.— Burbridge v. Kansas City Cable 
R. Co., 36 Mo. App. 669. 

App. 1003. The right of a person to car- 
riage as a passenger on a street car rests on 
a contract, the essential Ingredients of which 
are that the person must signify his intention 
to take passage cither by words or conduct, 
and the car man must assent by words or con- 
duct to his becoming a passenger.— O’Mara v. 
St. Louis Transit Co., 76 S.W. 680, 102 Mo. 
App. 202. 

App. 1008. The relation of passenger 
and carrier is dependent on the existence of a 


contract, either express or implied. — Canaday 
V. United Rys. Co. of St. Louis, 114 S.W. 88» 
134 Mo. App. 282. 

App. 1909. If plaintiff got upon the plat- 
form of a street car when it had stopped to 
allow passengers to get aboard, with the In- 
tention of taking passage thereon, he was a 
passenger. — Scott v. Metropolitan St. Ry. Co., 
120 S.W. 131, 138 Mo. App. 216. 

App. 1913. Where a traveler enters a 
taxicab, which is the vehicle of a common 
carrier, the relation of passenger and carrier 
is established. — Van Hoefen v. Columbia 
Taxlcob Co., 162 S.W. 694, 179 Mo. App. 591. 

App. 1914. One having and showing a 
ticket, when struck by the brakeman, denying 
his right to enter, held to be a passenger. — 
Winston v. Lusk, 172 S.W. 76, 186 Mo. App. 
381. 

App. 1915. To make one a passenger, 
undertaking on his part to travel in convey- 
ance and acceptance of him by the carrier, 
held essential, but the acceptance may be im- 
plicMl from the circumstances. — ^Lindsay v. 
St Louis & H. Ry. Co., 178 S.W. 276. 

App. 192.5. One who rides in elevator 
in a public office building is not a mere li- 
censee or trespasser, but is a “passenger” for 
hire, and operator must exercise highest de- 
gree of care for his safety. — Williams v. 
Short, 268 S.W. 706, 219 Mo. App. 99, trans- 
ferred from Supreme Court (1924) 263 S.W. 
200 . 

App. 1927. Relationship of passenger 
and carrier depends upon existence of con- 
tract of carriage. — Thomas v. St. Louis-San 
Francisco Ry. Co., 293 S.W. 1051. 

C=>239. Payment of fare. 

Payment of fare to avoid ejection, see post, 
<S=>35S. 

Sup. 1895. A charge declaring one to he 
a passenger who attempted to get on a car, 
with the intention of paying his fare when 
called upon, without qualification as to the 
time, place, or manner of such attempt, is er- 
roneous. — Schaefer v. St. Louis & S. Ry. Co., 
30 S.W. 331, 128 Mo. 64. 

Sup. 1900. A newsboy who Jumps on a 
street car without signaling it to stop, for 
the purpose of selling papers, and jumping off 
again, is not a passenger so ns to charge the 
companj" with special care to avoid injuring 
him, though he intondwl to pay fare if the 
conductor asked him ; it appearing that the 
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conductor did not see him, and that the grip- 
man, who had no authority to grant or refuse 
him pt'rniission to ride, tried to eject him. — 
Earning v. Metropolitan St. Ky. (-o., 57 S.W. 
26S, 157 Mo. 477. 

Sup. 1905. In an action against a street 
railroad company where it appeared that de- 
fendant received plaintiff as a public car- 
rier, and he was being carried as a iwissen- 
ger when he was injured, it was not error to 
instruct a finding for plaintiff if the jury 
found, among other facts, that defendant re- 
ceived plaintiff as a passenger to be carried 
for hire, though there was no evidence that 
plaintiff paid his fare, or that fare was de- 
manded. — Reynolds v. St. Louis Transit Co.. 
88 S.W. 50, 189 Mo. 408, 107 Am. St. Rep. 300. 

Sup. 1914. Where a railroad comiMiny 
engaged an attorney to act as it?. lo(*al coun- 
sel, and gave him an annual imss in considera- 
tion of his ngrc'omont not to ac<*ept any case.s 
against the company, the attorney, though 
using the pass on his own business, was a 
passenger, and the railroad comittiiiy cannot 
escape liability for damages for his wrongful 
death under an agretmient that it should not 
be liable for any injuries siistainwl by its 
negligence. — Powell v. Union Pac. R. Co., 104 
S.W. 028, 255 Mo. 420. 

Sup. 191t). Where one boards a street 
car intending to bi*c‘ome a iiassenger, the con- 
ductor making no obji'ction, and thus implied- 
ly accepting him as a passenger, it is imma- 
terial that he has not paid his fare. — ('bap- 
man V. Kansas City Rys. Co., 217 S.AV. 2JK). 

App. 1900. In an action by a luisseiiger 
on defendant’s train for per.sonal injuries rt^- 
sultiug from the negligent stopping of the 
train so as to throw ])laintiff forward against 
a stove or woodbox, it is immaterial whether 
plaintiff at the time was riding fnn' by the 
liermission of the conductor, or whether he 
was authorized to permit her to ride free, 
since his failure to colhvt fare did not dis- 
charge defendant from its obligation to use 
due care toward her as a passenger. — Dor- 
sey V. Atchison, T. & S. F. Ry. Co., 83 Mo. 
App. 528. 

App. 1901. A passenger is one who en- 
ters the vehicle of the carrier with the inten- 
tion of paying in money the usiial fare for 
his transportation, or who is supplied with a 
ticket or pass entitling him to ride to a given 
point. — Holt V. Hannibal & St J. R. Co., 87 
Mo. App. 203. 


App. 1902. A person riding on a free 
pass over a railroad sustains the relation of 
passenger to the railroad company, and is en- 
titled to sue for Injuries occasioned by its 
negligence. — Young v. Missouri Pac. Ry. Co., 
93 Mo. App. 207. 

App. 1903. Where a small child rides in 
a train in charge of an older person, for whom 
fare has been paid, no fare having been paid 
for the child because not recpiired in such 
ca.ses by the custom of the carrier, the child 
is a i>assenger. — Rawlings v. Wabash R. Co., 
71 S.W. 534, 97 Mo. App. 515. 

Where a child was put on the train with 
an older sister without a ticket, it is rea- 
sonable to presume that the child was a pas- 
.senger in good faith, esi>ec*ially as no objec- 
tion was made to him as a passenger for want 
of prepayment of fare, and no demand and re- 
fu.sal to make such payment was shown. — Id. 

App. 1907. Where one boards a railroad 
train without any intention to pay fare for 
his transportation, he does not lH‘c*om(‘ a pas- 
senger.— Cates V. Quincy, O. & K. C. Ry. Co., 
102 S.W. 50, 125 Mo. App. 334. 

App. 1910. If one enters a car in good 
faith honestly, but mistakenly, Ixdit'ving in 
his ticket, he is a passenger from the time 
he tenders his fare, and is entitled to all of 
the lndnlgenc(»s which the law accords jran*- 
sons in that relation. — Short v. St. Louis, & 
S. F. R. Co., 130 S.W. 488, 1.50 Mo. Apj). ,3.59. 

App. 1913. Where one takes i)assage on 
the conveyance t>f a common carrier with a 
purpose to beat his way, he is a mere tres- 
IMisser, and is not entitl(*d to the care and pro- 
tection due a pas.senger. — Fornoff v. (Columbia 
Taxicab (^o., I(i2 S.W. (;t)9, 179 Mo. App. 020. 

App. 1915, A pas.senger, who for a ttan- 
pf)rary puri)o.se of his own enters into a Pull- 
man car forming a part of the train without 
paying extra fare, remain:’, a passenger, en- 
titled to protection as such. — Siegel v. Illi- 
nois Cent. R. (’o., 172 S.W. 420, 18(i Mo. App. 
645. 

App. 1928. Acceptance of any compen- 
stition from pas.senger for carriage crcat(‘s re- 
lation of carrier and passenger. — Alexander v. 
St. T.ouis-San Francisco Ry. Co., 2 S.W. (2d) 
165, 221 Mo. App. 271. 

^^240. — Employ^! of carrier. 

Sup. 1865. The second clause of Rev. 
Code 1855, p. 647, § 2, giving damages for the 
death of a passenger on a railroad, caused by 
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an Injury resulting from a defect therein, ap- 
plies only to those who stand strictly in the 
relation of passengers. And a person who 
has been employe<l on the railroad, and whose 
employment has not ceased, but who is tem- 
porarily onl of work, is not necessarily a 
passenger when he rides in the baggage car 
on a privat,(» errand of his own and imys no 
fare, and is regardcKl by all parties as riding 
as employ^. — Higgins v. Hannibal & St. J. R. 
Co., 30 Mo. 418. 

App. 190n. A laborer employed to work 
on the tracks of a street car company, who 
travels on the company’s car on a laborer’s 
fret' pass to the i)lace vvliere he is ordennl to 
work, is a passenger, entitled to the i)rot(H*tion 
of a passenger.-— Haas v. St. Louis & S. Ry. 
Co., 90 S.W. 1150, 111 Mo. App. 700. 

App. 1005. Employes using a freight ele- 
vator in the employer’s building in going to 
and from their work, inst(‘ad of the ampie 
stairway.s provide<l, are not passengers. — 
Kapi>ea v. Rrown Shoo (.’o., 90 S.W. 1158, 110 
Mo. App. 154. 

App. 1907. Plaintiff, who was employed 
by defendant railroad company as tool house 
foreman, was also reciuirtKl to assist in clear- 
ing away wrecks. A wreck having occurred, 
plaintiff, after linishing his labor, was di- 
rw'ted by his foreman to take passage in the 
caboose of one of defendant’s freight trains 
for headquart(»rs, and while seatwl in such 
car he was injured in a rear-end collision. 
U that plaintiff while riding on the car 
was not a passenger, but still retainefl his 
relation as defendant’s servant, as to whom 
d(*fen(lant was only bound to exercise ordi- 
nary care. — St. Clair v. St. Louis & San Fran- 
cisco R. Co., 99 S.W. 775, 122 Mo. App. 519. 

— Employfil of others oarried 
under oontraot with carrier. 

See post, •=»307. 

Postal employr*s while engaged in the per- 
formance of their duties on trains are passen- 
gers. 

— Sup. 1800. Mellor v. Missouri Pac. Ry. Co., 

1(1 S.W. 849, 105 Mo. 455, 10 L. R. A. 3(1; 

(1927) Scheipers v. Missouri Pac. R. Co., 

298 S.W. 51 ; 

App. 1913. Farmer v. St. Louis, I. M. & 

S. Ry. Co., 161 S.W. 327, 178 Mo. App. 

579. 

Sup. 1894. A imrter of a palace car, 
whose duties are to collect fares and wait on 
passengers in such car, is entitled to the rights 
of a passenger, in respect of the careful run- 


ning and management of the train. — Jones v. 
St Ix)uis S. W. Ry. Co., 28 S.W. 883, 125 Mo. 
666, 26 L. R. A. 718, 46 Am. St. Rep. 514. 

App. 1906. The fact that one had a pri- 
vate arrangement betwt‘en a railroad com- 
pany and himself whereby he could ride on 
freight trains did not render the road’s rela- 
tion to him other than that of a common car- 
rier.— Cardner V. St. Louis & S. F. R. Co., 93 
S.W. 917, 117 Mo. App. 138. 

App. 1913. A niilway mail clerk is a 
“l)as.seng(T,” within Rev. St. 1999. g 5425, giv- 
ing a right of action for the death of a pas- 
senger caused by the negligent operation of 
railroad trains.— -Lasa ter v. St. Louis, I. M. & 
S. Ry. Co., 160 S.W. 81<S. 177 Mo. App. 534. 

^:»242. — Shipper! and their agent! 
accompanying chipment. 

Ejection, see post, •=>356(2). 

App. 1901. A carrier's contract to deliv- 
er plaintiff's cattle, and the taking of plaintiff 
aboard its cars as its passiuiger to accompany 
them to their dt^tination, is an implied con- 
tract to deliver plaintiff safely. — Jones v. St. 
Louis & S. F. R. (^o., 89 Mo. App. 653. 

•==>243. — Conveyance! and place! not 
proper for paeeenger!. 

Sc*e post, •=>317. 

Invitation or actiuiescenee of carrier’s em- 
ployees, see post, ©=>244. 

Sup. 1887. The fact that the train in 
fault was a freight train, on w^hich, under 
the rules of the company, passengers w^ere not 
permitted to ride, does not render the pt*rson 
injured any the loss a pas.seng^er, when, at 
the time he bought his ticket, he had no 
knowledge of such rules, and took the train 
under the instructions of an agent of the com- 
pany, w’hose duty it was to direct passengers 
as to what trains they should enter. — McGee 
V. Missouri Pac. Ry. Co., 4 S.W. 739, 92 Mo. 
208, 1 Am. St. Rep. 706. 

Sup. 1889. Though a train, which ran 
regularly on w’oek days as a mixed freight 
and passenger, W’as running specially on Sun- 
day, in charge of the usual conductor, and 
deceased could not of right have demanded to 
be carried as a passenger on that day, and 
neither paid nor was asked to pay fare, yet 
if the comijany, through its conductor, per- 
mitted deceaseil to ride, it assumed the same 
duties towards him as if he had been a regu- 
lar passenger thereon. — Wagner v. Missouri 
Pac. Ry. Co., 10 S.W. 486, 97 Mo. 512, 3 L. R. 
A. 156 ; Zuendt v. Same, 10 S.W. 491. 
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Sup. 1891. Plaintiff was injured by be- 
ing thrown from defendant’s street car while 
standing on the platform. Hcldj that while 
it was plaintiff’s duty to place himself in a 
safe position on the car, and in remaining out- 
side he assumed the risks, yet the fact of his 
riding on the platform did not sever his re- 
lation of passenger to defendant. — Wlllmott v. 
Corrigan Consol. St. Ry. Co., 17 S.W. 490, 106 
Mo. 535. 

Sup. 1894. Deceased, on a Sunday, took 
a sent in a caboot^ of n construction train on 
which the conductor had no authority to take 
passengers. It was made up as the regular 
week day trains, there being no otlier car for 
Ijassengers, and was manned by the Siimo 
crew. The advertisement in the pjiiK»rs only 
mentioned trains on week days and \\a.s silent 
as to trains on Sundays, but it was not shown 
that dc'ceased had ever ami the advertise- 
ment. The road master testified that on the 
preceding S.aturday one of the deceased, for 
himself and the others, who lived with him, 
asked i permission of him to go on the Sunday 
train, but was told that passengers were pro- 
hibited on it. It was not shown that this re- 
fusal was communicated to the others. The 
conductor made no objection to the presence 
of deceased or others in the caboose, but 
when the tntin Itroke down, and it was neces- 
sary to droi) the caboose, and go on wiUi the 
flat and box cars only, he told them to get 
off, as there would be no way for them to get 
back; but, on their saying that they would 
take the chances of returning, he said no 
more; but at a station further on he told 
them that if they were back in 20 minutes 
the^’ would not be left. No fare was tendered 
or asked. HcM, that the evidence would not 
support a finding that they were passengers. 
— Berry v. Missouri Pac. Ry. C/O., 25 S.W. 229, 
124 Mo. 223. 

App. 1806. Plaintiff, having in his pos- 
session a ticket issued by defendant, came to 
defendant’s station to take a train. When 
he arrived at the station he found the train 
standing at the jilatform. The steps and plat- 
form of the forward cars being crowded, 
plaintiff pas.sed along the platform beside the 
train until he came to the last car but one. 
Entering this car, he also found it crowded, 
and thereuixm took np a position on the plat- 
form of such car. Held, that idaintlff was a 
imssenger. — Choate v. Missouri Pac. Ry. Co., 
67 Mo. App. 105. 

App. 1901. Where, in an action against 
a carrier for injuries, the uncontradicted evi- 
dence shows that the party Injured was stand- 
ing on the back platform of the car, that while 


handing the conductor a silver dollar for the 
purix>se of paying his and another's fare, and 
while he was waiting for his change, he was 
by a sudden jerk of the car hurled therefrom 
into the street, the jury is properly instructed 
that such iierson was a passenger. — Muth v. 
St. Louis & M. R. R. Co., 87 Mo. App. 422. 

— Xnvitation op aoquiesoenoe 
of oarrier*! employ6i. 

Sup. 1880. A person boarded a freight 
train on which passengers were allowed to 
be carried. He boarded the train without the 
permission or knowledge of the miduetori 
but the conductor, on becoming aware of the 
l)erson’s presence on tlie train, suffered him 
to remain. Held, that such person was enti- 
tled to the protection of a passenger. — Sher- 
man V. Hannibal & St. J. R. Co., 72 Mo. 62, 37 
Am. Rep. 423. 

Sup. 1886. IVhere deceased got on the 
car mendy for the puri)ose of riding a 
short distance, and then jumping off, without 
any intention of paying his fare, and did not 
pay fare nor offer to pay it, he was not a 
passenger, even though the driver knew he 
was on the ear, unless the driver eonseiited 
to his t>eing and remaining on. — Mnehlliausen 
V. St. U>nis R. (^o., 2 S.W. 315, 91 Mo. 332. 

Where it api)ears that deeeascxl had not 
paid any fare at the time of the injury, yet if 
he w^as on the ear with the knowUnlge and 
l>ermission of defendant’s employ(i in charge, 
then deceased was a pissenger, and entitled 
to the same cure and protection as if he had 
paid his fare. — Id. 

Sup. 1889. In an action against a rail- 
road comiKiny for injury alleged to have 
occurred while plaintiff was riding as pas- 
senger in defendant’s caboose attached to a 
freight train with the consent of the conduc- 
tor, it caimot l)e said that defendant owed 
plaintiff no duty, though lie was there against 
defendant’s nik^s. — Whiteiiead v. St. Louis, 
I. M. & S. Ry. Co., 11 S.W. 751, 99 Mo. 263, 6 
L. R. A. 409. 

In an action for an injury against a rail- 
road company, it appeared that plaintiff was 
injured while riding, with the consent of the 
conductor, in defendant’s caboose attached to 
a freight train. Held, that the consent of 
the conductor, who had entire charge of the 
train, to plaintiff’s riding thereon, was with- 
in the Bcoiie of his authority, so as to render 
defendant liable for the injury, if it resulted 
fi-om the lack of ordinary care on the part of 
defendant’s servants, though the conductor 
was forbidden to carry passengers on that 
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traia, and though plaintiff was permitted to 
ride without payment of fare. — Id. 

Sup. 1802. A boy six years old was in- 
'vlted on a street car by the conductor, and 
in alighting was injured because of the neg- 
ligence of the latter. Ht ld^ that tlie coini*any 
was liable in damages for such negligence, 
.though the boy ixiid no fare. — Buck v. Peo- 
ple’s Street-Railway & Electric Light & Pow- 
er Co., 18 S.W. 1000, 108 Mo. 170, aflirming 
Judgment (1801) 46 Mo. App. JTio. 

Where a small boy becomes a free passen- 
ifcr on a street car, by consent of the driver 
in charge, the street railway company is 
Jvound to exercise towards him the same care 
as towards other i)assenger8. — Id. 

Sup. 1006. A contract by a brakeman of 
n freight train to allow a ixTson to ride on 
the train in consideration of his rendering 
assistance in the loading and unloading of 
freight was outside the scope of the brake- 
man’s authority, not binding the railroad 
company, and the person so riding was a tres- 
lMiss(‘r. — O’Donnell v. Kansas City, St. L. & 
C. H. (’o., 05 S.W. 106, 107 Mo. 110, 114 Am. 
St. Rej). 753 ; Doyle v. Same, 05 S.W. 200. 

Sup. 1021. One who was thrown to the 
imvcment by the giving way of a handhold 
when boarding a street car after it left its 
usual stopping place, without invitation or 
knowledge on the iwrt of the stiwt car em- 
ploy(n*s, and in the al^seiice of a custom of 
so boarding, was not a ixisstmger. — Galloway 
V. Kansas City Rys. Co., 2:i3 S.W. 3S5. 

App. 18S1. The mere fact that a car- 
rier’s servant violates his duty, and Invites 
a i)erson to ride fret‘, will not operate to de- 
IH'ive the person so riding of an action for 
<lamage.'^, If he is injurt*d through sueh serv- 
ant’s iiegligeiiee. — Siegrist v. Ariiot, 10 Mo. 
App. 107. 

App. 1886. A mother, who allowed her 
minor child to ride on a freight tnilii, know- 
ing that it was such and that It was contrary 
to the rules of the company to iK'rmit i>as- 
sengers to ho carried on such train, could not 
rwover for the child's death on the theory 
that the invitation to ride extended by a 
hrakeman was in the course of his employ- 
ment. — Whitehead v. St. Louis, I. M. & S. Ry. 
Co., 22 Mo, App. 60. 

App. 1801. It is within the scope of the 
employment of the driver of a street car, who 
also acts as conductor, to receive passengers 
on the car and let them off ; and a boy, rid- 


ing on the car with such driver’s consent and 
at his invitation, is a ijassenger, regardless of 
whether he is a pass(*ijg^*r for hire or a fi*ee 
passenger. — Buck v. People’s St. Ry., Electric 
Light & Power Co., 46 Mo. App. 555. 

App. 1903. It apr>earing that plaintiff 
was directed by the station agent to board the 
train, the fact that it was a freight train, not 
carrying passengers, did not make plaintiff a 
trespasser. — Alhin v. Chicago, R. I. & P. Ry. 
Co., 77 S.W. 153, 103 Mo. App. 308. 

App. 3907. A hoy boarding a street car 
with the consent of the gripman in charge 
thereof, who had no authority to grant the 
hoy permission to ride on the car, is a tres- 
passer, and not a pjissenger. — Drogmund v. 
Metropolitan St. Ry. Co., 98 S.W. 1091, 122 
Mo. App. 154. 

App. 1910. Where a former employ^ of 
a railroad asked permission to ride on a 
freight train knowing that it was against 
the rules, and was refust'd and succeixled by 
collusion with the conductor in getting ix*r- 
inission to ride on the freight train, he was 
a trwpasser, and not a iwssenger. — Youinaiis 
V. Wabash R. Co., 127 S.W. 595, 143 Mo. App. 
393. 

App. 1912. One who is i)ennltted by the 
conductor to ride on the bumi^er of a street 
car because of its crowded condition is a pas- 
Rcngor. — Kirkpatrick v. Metropolitan St. Ry. 
Co., 143 S.W. 8C5, IGl Mo. App. 515. 

App. 3912. Plaintiff, hoarding defend- 
ant's freight train, and giving the conductor 
an amount less than the regular fare, does not 
become a passenger. — ^leDonald v. St. Louis 
& S. F. R. Co., 140 S.W. 83. 165 Mo. App. 75. 

App. 1012. One permitlid by the eiigi- 
n(»er to ride on the hack of the engine held 
not a lawful ixissenger without rowanl, with- 
in Civ. C(Hle Cal. § 2096, but merely a tre.s- 
I>asser, so that the defendant’s only liability 
was to exercise ordinary care to prevent in- 
juring him after discovery of his ]>eril. — Rob- 
erts V. Southern Pac. Co., 150 S.W. 717, 166 
Mo. App. 639. 

^=s> 245 , _ Pleading. 

Sup. 1889. Where a person Is i>ormlttod 
to take a caboose for the pun>ose of trans- 
portation by the consent of those agents in 
charge of tlie train, he is presumcKl to he there 
of right, and it is not neces-sarj^ that ho 
should set out the rules of the company and 
allege a compliance therewith. — Whlt(‘head 
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V. St Louis, I. M. & S Ry. Co., 11 S.W. 751. 
90 Mo. 283, 6 L. R. A. 409. 

Sup. 1900. An allegation in a petition 
against a street railway company for injuries, 
that plaintiff boarded a car with the intention 
of becoming a passenger, is not equivalent to 
an allegation that he was a passtaiger, since 
the law does not concern Itself with mere in- 
tent not evidenctHl by an outward act. — Rain- 
ing V. Metropolitan St. Ry. Co., 57 S.W. 208, 
157 Mo. 477. 

Sup. 1913. Facts by which the relation 
of carder and passenger was brought about 
need not be pleaded in a complaint for inju- 
ries to a passenger. — Nolan v. Metroiiolitan 
St Ry. Co., 157 S.W. 037, 250 Mo. 002. 

App. 1{K)9. In a passenger’s injury ac- 
tion plaintiff iniLst alh»ge that he was a pas- 
senger. — Scott V. MetroiKilitan St. Ry. Co., 120 
S.W. 131, 138 Mo. App. 190. 

— Evidenee. 

Sup. 1900. Where deceased, at the time 
of a <*ollision, was in the coach uschI by di*- 
fendant railroad for the puriK)se of traus- 
iwrting imssengers, his n^sidence being at a 
distant jioint where his family was, and the 
train having started to carry such pasvsengers 
as were on to other iioints of destination along 
its line, the presumption was that deceased 
was lawfully in the cmch. — Anderson v. Mis- 
souri l»ac. Ry. Co., 93 S.W. 394, 190 Mo. 442, 
113 Am. St. Rep. 748. 

Sup. 1913. Evidence of injuries to a per- 
son while attempting to board a car hcM 
sufficient to show acceptance of plaintiff’s 
offer to become a passenger, though the place 
was not one where passengers were usually 
received. — Nolan v. Metropolitan St. Ry. Co., 
157 S.W. 037, 250 Mo. 602. 

App. 1906. In an action against a street 
railroad company for injuries rmdved by an 
alleged passenger, evidence examined, and 
held insufficient to support a verdict because 
of the eviden(*e .showing that plaintiff was not 
a i>assenger at the time he was injured, but 
that he was injured while attempting to 
board a car while in motion. — Lehnick v. Met- 
ropolitan St. Ry. Co., 94 S.W. 990, 118 Mo. 
App. oil. 

App. 1915. Evidence held to show rela- 
tion of carrier and passenger, though i>erson 
thrown from passenger caboose of freight 
train and killed boarded the caboose at some 
distance from the station. — Lindsay v. St. 
Louis & H. Ry. Co., 178 S.W. 270. 


^»247« Commenoement and terminatioii 
of relation* 

^=»247 (1). In general. 

Sup. 1913. When one has availed him- 
self of the facilities affordiKl by a carrier of 
passengers by entering upon the necessary 
and convenient use of them, the relation of 
carrier and passenger exists. — Nolan v. Met- 
ropeditan St. Ry. Co., 157 S.W. 637, 250 Mo. 
002 . 

Sup. 1914. Where a contract between a 
railroad company and a shipiK*r of stock and 
household goods required the shipiM^r to ride 
at all times in tin* caboose, the shii>i>t*r, when 
riding in the freight car contrary tc) the con- 
tract, was not a i>ass(*nger and could not rt^ 
cover for injuries occasioned by an unusually 
hard coupling. — Scrivner v. Missouri I'ac. Ry. 
Co., 109 S.W. 83, 260 Mo. 421. 

Sup. 1920. The act or intent of a person 
desiring to become a pusseng(‘r is not suffi- 
cient to create the relation ; .some act of the 
company indicating an acceptance of the per- 
son as a passenger being necessar>'.— Ranks 
V. Kansas City Rys. Co., 217 S.W. 488, 280 
Mo. 227. 

Sup. 1922. A contract between a street 
railwa}' and an inli‘nding pas.senger is created 
where he indicates his puriK)se to take pas- 
sage* on a car, and the operator indicaUes his 
acceptance of the projK)S(*d i>asseng(‘r in some 
manner, such as stopping the car. — Malonoy 

V. United Rys. Co. of St. Louis, 237 S.W. b09. 

App. 1910. A passenger who buys a tick- 
et at a station, and who before reaching it no- 
tified the conductor of his intention to go be- 
yond it, does not cease to bt* a passenger, 
where he leaves the train at the station to 
comply with the rule of the carrier to buy 
a ti(*ket before taking jiassage on a train and 
with the request of the conductor that he 
purchase a ticket at the station.— Ilarkless v. 
(Chicago, R. I. & P. Ry. Co., 132 S.W. 29, 151 
Mo. App. 463. 

App. 1910. A customer in a store, invit- 
ed to use the elevator to visit the desired 
floor, is a passenger ui>on stepping forward 
to enter the cage. — Anderson v. American 
Sash & Door Co., 182 S.W. 819. 

App. 1919. That an aged and Infirm ptis- 
senger did not get off a railway coach with 
the other iwissengers, but waited five minutes 
for assistance before attempting to alight 
alone, did not deprive him of his status as a 
passenger. — Turner v. Wabash R. Co., 211 S. 

W. 101. 
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App. 1927. Relationship of ‘Carrier and 
passenger*’ begins when prospective passen- 
ger is accepted and puts himself within car- 
rier’s control in proper place for transporta- 
tion with Intention to use transportation 
facilities. — Thomas v. St. Louis-San Fran- 
cisco Ry. Co., 293 S.W. 1051. 

Relationship of passenger and carrier 
may i»e implied from circumstances without 
necessity of formal act. of presentment to 
carrier or acceptance. — Id. 

^59247 f2). Golnfp to or awaiting; train. 

Sup. 1920. Person who, intending to go 
east on elevatwl railway, mounted stairway 
to station for use of west-going imssengers, 
and was Injured by west-bound train whiie 
crossing platform to station for use of east- 
going passengers, for which there was a sep- 
arate stairway, was not a iKissenger at time 
of injury, having been in no imsition to be 
acceptcHl as a [jasseiiger at such time. — Banks 
V. Kansas City Rys. (’o., 217 S.W. 48K, 280 Mo. 
227. 

When one is in a station or on a idatform, 
intending to take passage, and a street car 
comes up and stops at that station, or its 
platform, there has been an acceptance of the 
passtaiger, and an implh*d contract for car- 
riage, thus cr(*atiiig the relation of imssenger 
and carrier. — Id. 

App. 19011 Where plaintiff was at de- 
fendant’s d(*iK)t for the puriKJse of taking a 
train, and, though he had purchased no ticket, 
was crossing an intervening track for the pur- 
pose of boarding a train with the intention of 
paying his fare thercMin, he was entitled to 
the measure of care due a passmiger. — Albin 
v. (Chicago, R. 1. & P. Ry. C-o., 77 S.W. 153, 
103 Mo. App. 308. 

App. 1905. Where i>laintiff, with certain 
other excursionists, engaged an ordinary pas- 
senger ear for transix)rtation to another city 
and return, with the right to use the car 
while on the switch, awaiting return, plain- 
tiff was not a iMissenger in going to the car, 
for her own accommodation, as it was stand- 
ing on the switch some time before it was 
due to leave on its return trip. — Archer v. 
Union Pac. Ry. Co., 85 S.W. 934, 110 Mo. App. 
349. 

App. 1914. Where plaintiff was assault- 
ed by defendants’ ticket agent when endeav- 
oring to Induce him to return plaintiff’s 
change for ticket purchased, plaintiff was a 
passenger to whom the carrier owed a duty 
of protection from, unlawful assaults by em- 


ployes.— Bledsoe V. West, 171 S.W. 622, 186 
Mo. App. 400. 

App. 1918. One who purchases a ticket 
at 11 a. m. for a train leaving at 6 p. m., who 
intends to stay in the station to keep warm, 
is not a passenger, and may be ejected. — 
Thomas v. Bush, 2(K) S.W. 301. 

App. 1923. Though relation of carrier 
and passenger is contractual, if plaintiff as- 
sumed position immediately in rear of other 
pas.seiigers boarding str(‘et car, in ample time 
to board it and giv<* conductor an opi>ortunity 
to see him with intention of becoming a pas- 
senger, the contractual relation was created, 
and he became entitUKl to all rights of pas- 
senger, though he was not at usual stopping 
place when car stopi)ed. — Detchemendy v. 
Wells, 253 S.W. J.50. 

App. 1924. Plaintiff, who was to be 
transiK)!!!^! free of charge in caboose as care- 
taker of his cattle shli>ped over d(*fendant’s 
line, held to have become passenger as soon 
as plaintiff arrived at depot ready to board 
train and before he started to go to caboose 
for that puri>ose.- Edmondson v. Missouri 
Pac. R. Co., 204 S.W. 470. 

App. 1927. Person who went on railroad 
station to take passage on train for which he 
had ticket in his poss(»ssion held “pas.s(‘nger.” 
— Tliomas v. St. Louis-San Francisco Ry. Co., 
293 S.W. 1051. 

^=:9247 (3). Sianallnsr car or train to atop 
and boarding same. 

Sup. 1895. The rear car of an electric 
railway train was just pjissing over the fur- 
ther crosswalk at a street crossing, at which 
the city ordinance recpiired it to stop for 
pas.sengers, and was running three miles an 
hour, when i da in tiff came on the street. 
Plaintiff, intending to board the train, ran to- 
wards the motor car, but was not seen by the 
conductor until within 10 feet of the car. 
There was no slacking of speed or other act 
showing any intention on the part of the con- 
ductor or mot or man to accept him as a ixjs- 
senger. Held, that by his attempt to board 
the train he did not become a passenger so as 
to require of the railway company the high- 
est degree of care to avoid injuring him. — 
Schepers v. Union Depot R. Co., 29 S.W. 712, 
126 Mo. 665. 

Sup. 1898. An electric car on an elevat- 
ed railroad had stopped at a station to re- 
ceive p«issengers. While it was standing still 
deceased stepped on the step of the car for 
the purpose of getting on the car as a passen- 
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ger. Heldr, that he was entitled to all the pro- 
tection of a passenger, and hence defendant 
was negligent in suddenly starting the car be- 
fore di*ceased could enter It. — Barth v. Kan- 
sas City Elevated Ry. Co., 44 S.W. 778, 142 
Mo. 535. 

Sup. 1005. One who attempts to enter a 
street car for the purpose of taking passage, 
when it stopiHHl for him on signal, is a pas- 
senger, though he saw no conductor or motor- 
man on the car. — Devoy v. St. Louis Transit 
Co., 91 S.W. 140, 192 Mo. 197. 

Sup. 1912. A person in the act of getting 
up n a street car is a pjissenger. — Benjamin 
V. Metropj.lltan St. Ry. Co., 151 S.W. 91, 245 
Mo. 598. 

Sup. 1913. A street car c<mipany may 
extend permission to become a imssenger in 
any way calculated to notify the i>a8senger 
of that fact, without bringing its car to a 
dead stop. — Nolan v. Metropolitan St. Ry. Co., 
157 S.W. 637, 250 Mo. 002. 

One who attempts to enter a car which 
has been slowinl down by the motorman upon 
his signal to a speed of two miles per hour 
becomes a passenger. — Id. 

Sup. 1917. It is not necessary that per- 
son should have hold of rail or have foot on 
step of car to be regardid as “imssenger,” but 
will be so regarded while carefully attempt- 
ing to step upon platform. — (iunn v. United 
Rys. Co. of St. Louis, 193 S.W. 814, 270 Mo. 
-517, L. R. A. 1917D, 1131. 

Sup. 1917. If there is definite resiKmse 
by motorman to signal to stop at place where 
cars do not usually stoi>, and car is slowed 
down, so that attempt to board it may safely 
be made, and is made, one becomes imasenger. 
— Vrooman v. Harvey, 197 S.W. 118. 

If signal is given, and motorman sees it 
and stops, It is presumed that stopping is in 
answ(‘r to signal, that invitation is given, and 
contract complete. — Id. 

Sup. 1919. Where one intending to 
board a street car was permitted to enter 
the car, intending to pay his fare and be 
carried, such i>erson was a i>assenger, not- 
withstanding that subsequently the conductor 
informed him that the car was going to the 
barn, and kicked a bundle which he carried 
off the car p’atform. — (^hapman v. Kansas 
City Rys. Co., 217 S.W. 290. 

Sup. 1920. One who has a ticket for 
transi)ortotion by train, and is waiting at the 


railway station to take passage on the train, 
and is injured while attempting to board 
train, is a “passenger” to w’hom the railway 
employes owe duty of high degree of care. — 
May v. Chicago, B. & Q. R. Co., 225 S.W. 660, 
284 Mo. 508. 

Sup. 1927. Contract of carriage was 
complete when intending passenger accepted 
conductor’s invitation to board car standing 
with doors open.— -Erny v. Wells, 293 S.W. 
119, 316 Mo. 798. 

App. 1891. Where a freight train which 
stopped at flag stations on signals in order to 
take on passengers was so signaled to stop, 
and plaintiff endeavored to board the train 
while it w’as in motion, the train having slow- 
ed down, the relation of passenger and car- 
rier existed. — Murphy v. St. Ix)uis, I. M. & S. 
R. Co., 43 Mo. App. 342. 

App. 1903. Where one standing at the 
right place to take passage on a street car 
signals the motorman, telling him he wants 
to get on, and in obedience thereto it is stop- 
l)ed or slow’ed dowm to let him on, and he at- 
tempts to board it, w^hile doing which the car 
is started forw’ard quickly, injuring him, his 
rights are those of a imssenger, though he 
was negligent in getting on. — O’Mara v. St. 
Louis Transit Co., 76 S.W. 080, 102 Mo. App. 
202 . 

App. 1904. A person becomes a passen- 
ger on a street car by a contract, express or 
Implied. lie may bei’ome one in attempting 
to get on a car at a place provided for that 
purpose and where people are exi>ected to 
take passage, though his attempt fails ; but a 
man does not become a passenger by making 
such an attempt at a place where he is not 
expected and when the carmen are ignorant 
of his presence. — Mct’arty v. St. T-fOuis & S. 
Ry. Co., 80 S.W. 7, 105 Mo. App. 596. 

App. 1904. A passenger in alighting 
from a street car had put her feet on the sur- 
face of the ground, but while she stood there, 
before she had taken a step, and while she 
was still holding on to the car, the soil 
(Tumbled under her feet and let her into a 
ditch. Held, that the relation of passenger 
and carrier was still intact when she fell, and 
that the liability of the street railroad com- 
pany was to be tested by the degree of high 
<^re required of carriers of passengers. — 
MacDonald v. St. Louis Transit Co., 83 S.W. 
1001, 108 Mo. App. 374. 

App. 1905. Where persons are lined up 
In the attitude of waiting ^or a car on a plat- 
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form constructed by a street railway com- 
pany for convenience of passengers in getting 
on and off cars, this is notice to a motorman 
of their desire to board his car ; and, he hav- 
ing turned off the power, applied the brake, 
and checked the car for the apparent purpose 
of taking on passengers, one of such persons 
has the right to assume that he is invited to 
board the car, so that, in his attempt to do so, 
the relation of passenger and carrier exists 
between him and the company, though the 
power had been turned off and the brake ap- 
plied for some other puri)ose, not communicat- 
ed to those waiting for the car. — Si)encer v. 
St. Louis Transit Co., 86 S.W. 593, 111 Mo. 
App. 65.3. 

App. 1911. Where a hotel elevator for 
the accommodation of guests stops at a floor 
and the door is opened for the rec*ep(ion of 
l>assengers, the relation of carrier and pas- 
senger l)egins the moment tlie latter starts to 
enter the car and brings himself within the 
range of its possible activities. — (Chambers v. 
Kupper-Henson Hotel Co., 134 S.W. 45, 154 
Mo. Api). LM9. 

A guest at a hotel approached the passen- 
ger elevator with the intention, recognized by 
the operator, of becoming a passenger. The 
operator, who had started up, stopped and 
return<‘d to the floor for the sole puri>ose of re- 
ceiving the guest and his companions. The 
el(*vator door was not entirely closed when the 
desc ent began and the oi>erator opened it and 
si opined the cur at the proper place to admit 
passe iigers. Held, that the relation of car- 
rier and passenger began wh(*n the car was 
returned and stopp(‘d at the floor and when 
th(» elevator door was oi>ened by the operator 
and the guest started to enter in front of the 
door. — Id. 

App. 1911. The attempt of one to board 
a slowly moving street car after it had left 
the usual stopping place, and was starting to 
run over a viaduct used exclusively for street 
car traffic, did not create the relation of pas- 
senger and carrier in the absence of any in- 
vitation extended to him by the company to 
board the car, and the company owed him no 
other duty than that of using ordinary care to 
avoid injuring him after it discovered or 
should have known his peril. — Mathews v. 
Metroi)olltan St. Ry. Co., 137 S.W. 1003, 156 
Mo. App. 715. 

App. 1912. While one may not create the 
relation of imssenger and carrier between him- 
self and a street railway company by merely 
attempting to board a moving car, the rela- 


tion may be found to have been created by 
plaintiff having signaled an approaching car, 
and by the car having immediately slowed 
down until it practically stopped at its 
usual stopping place, where he attempted 
to board it. — Palfrey v. United Rys. Co. of 
St. Louis, 142 S.W. 773, 162 Mo. App. 470. 

App. 1912. One becomes a street car pas- 
senger the Instant he starts to board a car, 
and it then becomes the duty of the operators 
of the car not to start it until he has been giv- 
en a reasonable opportunity to reach a place 
of comparative safety. — Conway v. Metro- 
IK)litan St. Ry. Co., 142 S.W. 1101, 161 Mo. 
App. 81. 

App. 1913. A street car company im- 
pliedly invites persons at a regular stopping 
place to enter the car when it stops, and the 
relation of carrier and i)assenger begins at 
the time such person indicates his acceptance 
of such invitation. — JMelds v. Metropolitan St. 
Ry. Ck)., 155 S.W. 845, 160 Mo. App. 624. 

App. 1914. One who, at an elevated sta- 
tion where the street railway company main- 
tained a sign warning persons not to board 
moving cars, attempting to board a car in mo- 
tion, the gates of which w’ere ixirtly shut, is 
not a passenger. — Speaks v. Metropolitan St. 
Ry. Co.. 106 S.W. 864, 179 Mo. App. 311. 

App. 1915. If a carrier sipilfies a will- 
ingness to rec*elve a passenger at a particular 
point, and the passenger undertakes to board 
the train there, there is an invitathm and ac- 
ceptance of him as a passenger. — Lindsay v. 
St. Louis & H. Ry. Co., 178 S.W. 276. 

Where a carrier had long received and 
jiermitted passengers to debark from passen- 
ger caboose of freight train wherever it hap- 
pened to stop, held, that such place was not 
an improi)er place to board the train. — Id. 

Where the holder of a ticket boards a 
train at the usual place for the reception of 
passengers, the relation of carrier and passen- 
ger exists, though she has not entered the car. 
—Id. 

App. 1928. One boarding bus, with In- 
tent to secure passage, held passenger, irre- 
spective of regular stopping place. — Hayward 
V. reople’s Motorbus Co. of St. Louis, 1 S.W. 
(2d) 252. 

(4). Reachlnn: dentinntlon and leav- 
luir train o-r carrier** prcinlHeH. 

Sup. 1896. A passenger, after alighting 
at his destination, ceases to be a passenger 
when he undertakes to cross the train to the 
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opposite side from the depot, to see the en- 
gineer on private business, and cannot recover 
for injuries caused by his striking a box on 
the baggage-car platform over which he at- 
tempted to recross. — Hendrick v. Chicago & A. 
H. Co., 38 S.W. 207, 136 Mo. 548. 

Sup. 1006. A passenger who has pur- 
chased a ticket to a certain point, but who, on 
reaching such point, decides to go further, 
need not, in order to preserve his protection as 
a passenger, alight from the train and then 
re-enter, nor expressly notify the conductor of 
his purpose to t*ontinue his journey. — Ander- 
son V. Missouri Pac. Ry. Co., S.W. 304, 190 
Mo. 442, 113 Am. St. Rep. 748. 

Sup. 1924. A pjLssonger remains such un- 
til he has alighted from carrier’s vehicle, and 
while alighting carrier owes him duty of a 
very high degree of care. — Lackey v. ^Missouri 
& K. I. Ry. Co., 264 S.W. 807, 303 Mo. 260. 

App. 1903. Where, as a passenger was 
descending from a stret4 car, the conductor 
pii.shed him off, and at the same moment called 
on a iK)liceman to arrest him, he had not 
ceased to be a passenger when the order to 
the policeman was given, so as to release the 
company from liability if the arrest was 
wTongful. — Grayson v. St. Ixniis Transit Co., 
7i S.W. 730, 100 Mo. App. 60. 

App. 1903. A passenger’s contract for 
carriage on an electric car covers the ])erlod 
needed for safely alighting therefrom, during 
w’hich she is entitled to be shown the highest 
degree of care. — Fillinghain v. St. Ix>uis 
Transit Co., 77 S.W. 314, 102 Mo, App. 573. 

App. 1905. Defendant’s street car con- 
ductor committed an unprovoked assault on 
plaintiff, w'ho was an old man, as he was en- 
deavoring to alight, and pushed or threw him 
from the car. Plaintiff’s umbrella remained 
on the platform, and when he attempted to get 
it the conductor kicked him in the groin, 
whereuiwn plaintiff hit the wnductor with the 
umbrella, and the latter then followed plain- 
tiff to the street and beat him. Held, that the 
assault was continuous, and that the relation 
of carrier and passenger had not entirely 
ceased when plaintiff was klcked.—Flynn v. 
St. Louis Transit Co., 87 S.W. 560, 113 Mo. 
App. 185. 

App. 1905. The relation of carrier and 
passenger continues until the time the latter 
leaves the train, so that it is the duty of the 
earner, not only to safely carry the passenger, 
but, when his destination is reached, to keep 
the train stationary while he is alighting. — 


Nelson v. Metropolitan S*. Ry. Co., 88 S.W. 
1119, 113 Mo. App. 702. 

App. 1912. Where a passenger alighted 
from a train, and left the depot platform in 
safety, after checking his baggage in the de- 
pot and obtaining a che(*k therefor, the rela- 
tion of carrier and passenger terminated, and 
the carrier became a W’arehouseman with the 
duty to allow the passiuiger access to the de- 
pot to remove his baggage and to see that no 
obstructions w’ore in or on the station or plat- 
form. — Reynolds v. St. Louis Southwestern 
Ry. Co., 142 S.W. 1097, 162 Mo. App. 618. 

App. 1913. The relation of carrier and 
pas.seiiger continues until the passenger has 
alighted from the car, and therefore the ob- 
ligation of high care obtains until the pas- 
senger has left the carrier’s vehicle in safety. 
— (h-aig V. United Rys. Co. of St. Louis, 158 
S.W. 390, 175 Mo. App. 616. 

App. 1913. Where the servants of a taxi- 
cab c()mpany held a passenger ])risoner even 
after he had alighted, and refused to allow 
him to remove his grip until he had i>Jiid an 
excessive fare, the relation of passiuiger and 
carrier existtnl during the entire time. — Van 
Iloefen v. Columbia Taxicab Co., 162 S.W. 
6iH, 17i> Mo. App. 591. 

App. 1913. Where a passenger in the 
taxicab of a common carrier enters a saloon 
to procure change to imy the driver, the re- 
lation of i>assenger and carrier continues un- 
til the driver is paid off, and the carrier is 
liable for the acts of its driver in assaulting 
the passenger while he is attempting to pro- 
cure change. — Fornoff v. Columbia Taxicab 
Co., 162 S.W. 699, 179 Mo. App. 620. 

App. 1919. Where passenger, after leav- 
ing train and while on platform, was re- 
quest etl by brakeman to help in unloading of 
heavy Imrrel from car, railroad was not lia- 
ble, by reason of the relation of carrier and 
passenger, for injuries sustained while giving 
such assistance. — Shaffer v. St. Ix>uis & S. F. 
Ry. Co., 208 S.W. 145, 201 Mo. App. 107. 

^=:»247 (S). Changrlngr cars or learlnv train 
temporarily. 

App. 1910. A temporary departure by a 
passenger from the train for any good or rea- 
sonable cause, without intent to abandon 
transportation, does not end the relation of 
carrier and passenger. — Austin v. St. Louis & 
S. F. R. Co., 130 S.W. 385, 149 Mo. App. 397. 

A passenger on a freight train who, at the 
request of the conductor, alighted from the ca- 
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boose to assist In the savlnjjj of property en- 
dangered by a wreck of a part of the train did 
not tliereby cease to be a passenger, and the 
carrier owhhI him the duty to protect him 
from injury while alighting and of informing 
him of the dangers of his act, and where the 
conductor invited the passenger to leave the 
calK)ose while in a dangerous position known 
to him and unknown to the passenger, and the 
passenger w’as injured in consequence, the 
carrier was liable. — Id. 

App. 1013. Where a passenger in the 
taxlcal> of a common carrier entered a .saloon 
to procure change to pay the chauffeur for 
that part of the journey widch had already 
been inadcN the r(*Iation of carrier and imis- 
senger still existed ; the pa.ssenger not yet 
having reached his destination. — Fornoff v. 
(\)lumlua Taxicab Co., 1G2 S.W. GOi), 170 Mo. 
Apj). t520. 

App. Itni. Where [daintlff rode to the 
end of a street car line, and the conductor re- 
moved the troll(‘y, rendering the car dark, 
plaintiff did not lose his status as a passenger 
l»ecaus<* h(» stopiK'd on the platform until the 
car was relighted, — Sterneman v. Springfield 
Traction Co., 1G3 S.W. 25S, 178 Mo. App. G4. 

^=^3248. Rules of carrier. 

As to taking up i)asseugt‘rs, see post, ^»287. 

Sup. 1872. A regulation by a railroad 
ooint)any forbidding comluctors from pa.ssing 
any one on half-fare tickets, unless those ex- 
hibiting them should carry a permit from the 
proiK'r otfleer of the road to travel in that 
manner, hvld to be rea.soiiable. — Goetz v. Han- 
nibal & St. J. K. Co., 40 Mo. 472. 

App. 1S90. In an action for personal in- 
juries received by plaintiff while riding on de- 
fendant’s train in charge of live stock, it ap- 
peared by plaintiff’s evideiic»e that the stock 
was shipi)ed upon a written contract con- 
tiTined on a printed form used by defendant, 
and that such contract was signed by plaintiff. 
The paper was beaded in large print, “In- 
structions to agents and shippers,” Among 
such instructions in plain legible type were 
the following: “For rules governing the pas- 
sage of men in charge of live stock, see spe- 
cial instructions. Parties so passing must 
ride in the caboose attached to the train car- 
rying stock.” Held, that it was immaterial 
whether the Instruction to agents and ship- 
pers was formally a part of the contract. 
It was a reasonable regulation of the con- 
tract, of which plaintiff was bound to take 
notice. — Tuley v. Chicago, B. & Q. By. Co., 41 
Mo. App. 432. 


App. lOOO. A rule requiring a passenger 
either to produce a ticket or pay cash fare is 
reasonable. — Bolles v. Kansas City South- 
ern By. Co., 115 S.W. 459. See Carriers, 

255 in this Digest. 

App. 1910. A passenger is entitled to 
reasonable opiwrtunity to comply wdth a car- 
rier’s regulation. — Cathey v. St. I.fOuis & S. P. 
U. Co., 130 S.W. 1.30, 149 Mo. App. 134. 


(B) FABES, TICKETS, AND SPECIAL 
CONTRACTS. 

Contributory negligence of person accompany- 
ing shipment of live stock as affected by 
provisions of contract, see post, C=»331 (3). 
Ejection of passenger holding transfer to con- 
necting line, see iK)st, ^373. 

Failure to procure ticket as ground for ejec- 
tion, see post, ^»354-;358. 

Limitation of lial)ility for loss of baggage, see 
lK>st, ®=>405(3). 

Limitation of liability for personal injuries, 
see ante, <S=»18iyt and post, ®»307. 
l*aym(‘nt of fare as cre>ating relation of car- 
rier and passeuger, see ante, ^239. 
I'aynient of fare to avoid ejection, see post, 
®»358. 

Performance of contract, see post, ^262- 
279. 

Regulation as to sale of tickets, see ante, 
1-22. 

Buies of carriers, see ante, ^248. 

^=^2484^. Riglit of carrier to oompensa- 
tioa. 

Sup. 1893. The declaration of Const. 
1875, art. 12, $ 14, that railways within the 
state are public highways does not authorize 
one to ride on a train without payment of 
fare, and in defiance of the regulations of the 
company. — Farber v. Missouri Pac. By. Co., 22 
S.W. 631, 116 Mo. 81, 20 L. R. A. 350. 

^=»249. Amoant of fare. 

App. 1910. A “reduced rate” given by a 
carrier must be one fixed lower than another 
rate which is offered to the public, and the 
sale of a return trip ticket at a price less than 
two single trip fares is not a reduced rate. — 
Robert v. Chicago & A. B. Co., 127 S.W. 925, 
148 Mo. App. 96. 

^=:»250. Payment of fare. 

See explanatiorit page Hi, 

^=s>251. Acte and etatements of acants 
or eniploy6s. 

App. 1910. Where a carrier sold plain- 
tiff a ticket to a certain point, the agent stat- 
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Ing that the company sold no tickets to a 
transfer point further on where plaintiff de- 
sired to go, but that plaintiff would be carried 
to the transfer point and allowed to alight 
there, and he was permitted by the conductor 
to continue on his journey as a passenger until 
he reached such transfer point without addi- 
tional fare, there was a contract of carriage 
to such transfer point. — Cornell v. Chicago, K. 
I. & P. Ry. Co., 128 S.W. 1021, 143 Mo. App. 
598. 

In making a contract of carriage, a ticket 
agent is the “carrier conwration,” as Is the 
conductor on the train in carrying the contract 
out. — Id. 

$==>252. Sale of tickets. 

Damages, sec post, $=>382(6). 

App. 1885. Where a railroad company 
runs an ample number of passenger trains, 
and furnishes agents and depot facilities for 
the purchase of tickets for transiH)rtation on 
such trains, it is not the duty of the comimny 
to furnish the same facilities for the purchase 
of tickets for passage on its freight trains, 
though It occasionally i)ermits passengers to 
ride on freight trains, but rcciuires that pas- 
sengers on such trains shall first provide them- 
selves with tickets. — Jones v. Wabash, St. L. 
& P. Ry. Co., 17 Mo. App. 158. 

$=:>253. Nature and effect of ticket in 
general. 

(1). In general. 

App. 10()5. Where plaintiff bought a 
ticket to a certain station in a certain city, 
and her l)aggage was checked to the same 
place, and both she and it were deposited by 
the railroad at that place, and there was no 
evidence that the railroad’s line ended else- 
where, the contract of carriage would be 
deemed a through one to that station and city. 
—Hubbard v. ISIobile & O. Ry. Co., 87 S.W. 52, 
112 Mo. App. 459. 

App. 1910. A railroad ticket for trans- 
portation, paid for at the ordinary rate. Is not 
a contract within itself, but a mere evidence 
of contract, which the law creates and which 
lies behind the ticket. — Cornell v. Chicago, R. 
I. & P. Ry. Co., 128 S.W. 1021, 143 Mo. Ai^. 
59a 

(@=>258 (2). Tranaferabllfty. 

Sup. 1903. It Is competent for a railroad 
to issue si)ecial tickets, based on reduced rates, 
and to make them nontransforable, and valid 
only in the hands of the original purchaser; 
and such tickets may be limited or unlimited 
as to time or occasion, and the original pur- 


chaser thereof cannot assign or transfer them, 
or any rights whatever thereunder, to any 
third person. — Schubach v. McDonald, 78 S. 
W. 1020, 179 Mo. 163, 65 L. E. A. 136, 101 Am. 
St. Rep. 452, error dismissed 25 S. Gt 797, 196 

U. S. 644, 49 L. Ed. 632. 

$=»253^Ib. Pauses. 

Ejection of passengers, see post, $»356(2). 
Interstate carriers, see ante, $»32(1). 
Iiimitation of liability, see post, $=>307(2). 

Sup. 1924. Free railway pass given to 
minor as one of family of carrier’s employee, 
held mere gratuity without consideration. — 
Pinnell v. St. Louls-Sati Francisco Ry. Co., 
263 S.W. 182, 41 A. L. R. 1092, certiorari de- 
nied (1924) 45 S. Ct. 123, 200 U. S. 023, 09 
L. Ed. 473. 

App. 1908. Whore a drover’s pass on 
which plaintiff claimed a right to ride recited 
that it was lssu(‘d, subject to “tlie following 
contract,*’ the first provision of which de- 
clared that It was good only for continuous 
train passfige commencing on the date 
punched in the margin, and plaintiff did not 
begin his journey until tlie day succtH'ding 
that date, the ticket did not entitle plaintiff to 
ride thereon. — Randolph v. Quincy, O. & K. C. 
R. Co., 107 S.W. 1029, 129 Mo. App. 1. 

Where plaintiff was given a drover’s pass 
covering return transportation, it would be 
presumed, in the ul).sence of evidence to the 
contrary, that plaintiff could read, and it was 
his duty to read the pass and make himself ac- 
cjuainli*d with and comply with its conditions. 
—Id. 

App. 1920. Melon shipper, injured while 
closing peddling car door, held not to have 
violated Rev. St. 1919, § 9927, by shipping one 
of two cars shipped in name of another who 
accompanied it; railroad agent having had 
knowledge of ownership of shipment. — Rooney 

V. St. Louis-San Francisco Ry. Co., 280 S.W. 
153, 220 Mo. App. 273. 

$=:>254. Conditioni in tioketi. 

^3^254 (1 >. In general. 

Sup. 1905. A provision in a railroad 
ticket that, in case of an error on the part of 
the carrier’s agent, or a question of doubt be- 
tween the holder and the conductor, the pas- 
senger should pay the conductor’s claim, take 
his receipt, and report to the general passen- 
ger agent, was unreasonable and void. — Cher- 
ry V. Chicago & A. R. Co., 90 S.W. 381, 191 Mo. 
489, 2 L. R. A. (N. S.) 695, 109 Am. St Rep. 
830. 
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8up. 1014. That a contract between a 
railroad company and a shipper of household 
goods and live stock required the shipper to 
feed and water the stock does not avoid other 
provisions of the contract requiring the ship- 
per to ride in the calwose at all times the 
train Is in motion. — Scrivner v. Missouri Pac. 
Ry. Co., 160 S.W. Si, 200 Mo. 421. 

App. 1884. A person purchased a limit- 
ed ticket from Council Bluffs to Chicago. The 
conductor of the train took up his ticket and 
gave to him a train check, which provided that 
it was good only for continuous passage on 
regular passenger trains, and must be used 
before the specified time. This che<;k was sold 
to a broker at St. Ix)uis and purchased from 
the broker by plaintiff. Held, that plaintiff 
was not entitled to passage from St. Louis to 
Chicago; the condition as to continuous pas- 
sage referring to a continuous passage of the 
l)asscnger to whom it was Issued. — Walker v. 
Wabash, St. L. & P. Ry. Co., 15 Mo. App. 333. 

App. 1009. Where a iwissenger iwys full 
fare f(»r a ti('ket, it is not regarded as the con- 
tra(‘t between him and the cjirrler, but as a 
mere token (hereof, and in such cases the law 
Itself tixes the terms of the contract which 
controls the relationship of the ptirties ; but, 
where the ticket purports on its face to ex- 
l)ress a contract, and its conditions and re- 
strictions, at variance with the conditions the 
law would imiM»se, are supiK)rted by a consid- 
eration, the ticket itself is the contract of 
transiH)rtation, and its reasonable and lawful 
conditions and restrictions will be enforced by 
the courts.-' Ix\vser v. Chicago, B. & Q. R. Co., 
119 S.W. 1(K)S, 138 Mo. App. 34. 

The third clause in a return ticket over 
different lines requirtnl the purchaser to begin 
the return trip on the date stamped on it by 
the validating agent, and to kwp on traveling 
till he arrived at his destination, allowing 
thri^' days for the trip, which it appeared 
would be consumed in traveling over the route 
called for. Another clause provided that it 
was subject to the stop-over regulations of the 
line over which it read. Held, that this 
meant that the other clauses of the contract, 
Including the third, were subordinated, and 
made subject to it; and, by complying with 
the stop-over regulations in such case, the pur- 
chaser had the right to stop off on his return 
trip, and would not be required to complete 
the journey in three days. — Id. 

^=9254 (2). Time limitation In general. 

App. 1882. Where a limited ticket is is- 
sued “not good for passage after’' a certain 


number of days from its date, the passenger 
need not have completed his Journey by that 
date. It is sufficient that he has commenced 
it.— -Evans v. St. Louis, I. M. & S. Ry. Co., 11 
Mo. App. 463. 

^=9254 (3). BITect of expiration of time 
limit In ar^ueral. 

Sup. ItKXS. The condition in a railroad 
ticket sold at a reduced rate that it will not 
be good for return passage unless the holder 
identities himself as the original purchaser to 
the ticket agent at destination on any day 
within the limit of 21 days from date of sale, 
and that it will then be good for continuous 
return i>assage, which shall be commenced on 
date of execution, as punched in the right- 
hand margin, is binding, so that the purchas- 
er having, on arriving at her destination, two 
days after purchase of the ticket, been iden- 
tifie<l by the ticket agent at that place, who 
then attested her signature and dated it as of 
that date, the ticket is not good for a return 
passage commoiiclng several days thereafter, 
though within the limit of 21 days. — Boling v. 
St. I.ouis & S. F. R. Co., 88 S.W. 35, 189 Mo. 
219. 

^=9254 (4). Fanlt of «*arrler and nnreaaon- 
ulile Itinttatlona. 

See explanation, page Hi, 

^=9234 (5). Slflrnlnir and Btampinir bjr 
airent. 

See explanation, page Hi, 

^=9234 (O). Notice and acceptance of con- 
dition*. 

Sup. 1905. The fact that one buying 
what she knew was a special-rate railroad 
ticket did not read it does not relieve her of 
the effect of a stipulation, plainly printed on 
its face, that return passage should be com- 
menced on the date that she was Identified, 
and the ticket was stumped and punched for 
return passage. — Boling v. St. Louis & S. F. 
R. Co., 88 S.W. 35, 189 Mo. 219. 

App. 1883. A purchaser of a special ex- 
cursion ticket, containing stipulations requir- 
ing the purchaser to identify himself as the 
original purchaser, and signed by the original 
purchaser and the agent of the company sell- 
ing the ticket, is estopped from denying that 
he did not know the contents of the ticket. — 
Cloud V. St. Louis, I. M. & S. Ry. Co., 14 Mo. 
App. 136. 

^=9234 (7). Forfeiture and remedies In en- 
forcement thereof. 

Sup. 1903. If any person buys a special 
nontransferable ticket, and sells it to a third 
person, to be used by him, the railroad can 
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invoke the aid of equity to cancel the contract 
because of the fraud thus i)erpetrated ; or, if 
the ticket is used by another, it can sue for 
damages for the breach of the contract. — 
Schubach v. McDonald, 78 S.W. 1020, 170 Mo. 
103, 65 L. R. A. 136, 101 Am. St. Rep. 452, 
error dismissed 25 S. Ct. 797, 196 U. S. 614, 49 
I* Ed. 632. 

Sup. 1906. A limited ticket provided 
that it must be used for a continuous passage 
“going,” commencing date of sale as stampc»d 
on back, and provided that before returning 
the passenger must have his return ticket val- 
idated at the starting point, and it would then 
be valid for passage to arrive at original start- 
ing point not later than the extreme limit in- 
dicated by punch mark on the margin. The 
ticket was Issued from Fresno, (^al., to Phila- 
delphia, limited to August 11, 1900, and con- 
tained a further provision that the ticket is- 
sued on exchange order from Eastern Gate- 
way to Philadephia and return will be good 
for continuous iwssage to leave Philadelphia 
not later than June 26, lOlK). livid that, as a 
continuous trip returning would not take from 
June 26th to August llth, the holder of the 
ticket did not forfeit his entire ticket by not 
pursuing a continuous journey returning. — 
Cherry v. Chicago & A. R. Co., 00 S.W. 381, 
191 Mo. 489, 2 L. R. A. (N. S.) 605, 109 Am. 
St. Rep. 830. 

^=92254 (8). 'Waiver of condition*. 

See explanation^ page Hi. 

^=3255. Exhibition and surrender of 
tickets. 

App. 1892. A conductor must have prop- 
er evidence of the right of the passenger to 
ride, and the passenger must produce a proper 
ticket, or else pay the conductor for his car- 
riage. — Woods V. Metropolitan St. Ry. Co,, 48 
Mo. App. 125. 

App. 1909. A rule requiring a passenger 
either to produce a ticket or pay cash fare is 
reasonable. — Bolles v. Kansas City Southern 
Ry. Co., 116 S.W. 459, 134 Mo. App. 696. 

App. 1910. Regulations of a carrier of 
imssengers, such as requiring exhibition of 
tickets before entrance to coaches, must not 
only be reasonable In themselves, but they 
must be administered in a reasonable manner, 
and so as to inflict no unnec*essary injury or 
inconvenience upon passengers. — Cathey v. 
St. Louis & S. F. R. Co., 130 S.W. 130, 149 Mo. 
App. 134. 

^=92 56. Extra fares. 

See explanation, page Hi, 


^9257. ExoesaiTe aad unauthorised 
charges* 

See explanation, page ttt. 

^=»258. Speolal eontraots for trauspoi>> 
tation. 

Sup. 1874. Where a written contract for 
the transportation of trooiis did not expressly 
provide for their subsistence, hvld. that parol 
evidence was admissible to establish a sub- 
sequent oral agreement flxing a price there- 
for. — Van Stucldiford v. Ilazlett, 56 Mo. 322, 
328. 

Sup. 1905. Preixiratory to a national 
convention, defendant issued a circular letter 
to ticket agents, providing for a flnal reluni 
limit of June 27, 1960, without stoi>-over. 
Thereafter the chairman (►£ a passiaiger as- 
sociation, to which defendant l)t‘longed, is- 
sue<I a consultation letter to all its members, 
informing them that a wrtain railroad com- 
iwny Intended to issue convention tickfds goml 
for 60 days, and called for a vote, whereupon 
defendant’s general passenger agent informed 
the secretary of the association that he might 
record the vote of defendant with the major- 
ity. Some of the members objected to the 60- 
day limit, hut thereafter withdrew thdr ob- 
jection, whereuiK>n such S(H*retary issued a 
circular letter announcing that the 60-day 
proposition had b(‘en adopted, livid, that de- 
fendant should bo held to have constmted to 
such proiK)sition, without the nwessity of a 
resubmission after the withdrawal of the ob- 
jections. — (Uierry v. Chicago & A. R. Co., tK> 
S.W. 381, 191 Mo. 4S9, 2 L. R. A. (N. S.) 695, 
109 Am. St. Rep. 830. 

Where defendant carrier agr(*ed to a prop- 
osition for the issuancv of 60-day convention 
excursion tickets, and permitted such tickets 
to be issued by agents to the jmblic g(*m*rally, 
it could not refuse to accept a ticket so lssm‘d 
because it had not filed its acceptance thcu’eof 
with the Inter.state Commerce Commission, as 
reciuired by law. — Id. 

App. 1896. A contract by a street rail- 
road company to carry a picnic party “round” 
to a certain point without change is not a con- 
tract to carry them there and back without 
change. — Dillon v. Lindell Ry. Co., 64 Mo. 
App. 418. 

App. 1913. Under Rev. St. 1909, § 3122, 
requiring a carrier of live stock to jmss the 
shipiK‘r in consideration of the latter giving 
the stock necessary care, and releasing the 
carrier from liability therefor, a shipper need 
not enter into additional obligations to obtain 
a pass, and any additional conditions in the 
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pass are without force. — Chom 7. Missouri, 
K. & T. Ry. Co., 153 S.W. 1060, 168 Mo. App. 
518. 

App. 1919. Where defendants, explain- 
ing that they were getting up an excursion for 
(?(‘rtalri societies, induced plaintiff interstate 
carrier to publish a spetdal tariff at a certain 
rate providing 400 i>asscngers were transport- 
(*d, and dc'posited .$50 as evidence of their good 
faith, they are not liable for any deficiency 
arising under the tariff, in the absence of a 
contract by them guaranteeing the number of 
passengers carri(*d. — St. Tiouis Ehs'tric Termi- 
nal Ry. Co. V. Ruechel, 213 S.W. 177. 

C=:>259. Transportation by connectingE 
carriers. 

Duties of connecting carritTs in performance 
of contract, see p(»st, ^270. 

Sup. 100.5. Defendant sold a ticket over 
its road and other roads to (’. and return, 
providing that in selling the ticket it acted as 
agent, and was not resismsible beyond its line, 
and that tbe return passage must be com- 
menced the day that the i>asscnger identified 
herself to the ticket agent tit C., and he 
punclKMl the ticket. Held, that the ticket 
agent at C. was not the ag(‘nt of d(*fendaiit, 
so as to make it r(*spoiisibh* for Ids mistake in 
juinching it on her arrival, and t(‘lling her that 
she could use it on a lal<*r day. — Doling v. St. 
I^uis & S. F. R. Co., 88 S.W. 35. 189 Mo. 219. 

Sup. 1005. Where an agent of a connect- 
ing line, who issued a through ticket to plain- 
tiff over dcf(‘nda Ill’s railroad, had prcvioimly 
so acted, and his action in limiting such tick- 
ets had always been acceded to by defendant 
in order to obtain a share of the busine.ss, and 
defendant’s in’ojiortionate iKirt of the cost of 
plaintiff’s ticket must have bt^en received by 
defendant, and was retained prior to plain- 
tiff’s offer of the return iKirtion of his ticket 
for transportation within the time limit si)e<‘i- 
litHl therein, defendant was bound by the act 
of such issuing agent in limiting the ticket, 
whether he was a general or a mere special 
agent. — (Cherry v. Chicago & A. R. Co., 90 S.W. 
381, 191 Mo. 489, 2 L. R. A. (N. S.) 605, 109 
Am. St. Rep. 8;i0. 

App. 1877. Railroad corporations have 
authority to contract for the transiKirtation of 
passengers and goods beyond their own lines 
and hoyond the limits of their respective 
states ; such power lielng Implied in their gen- 
eral cor^xirate powers. — Wyman v. Chicago & 
A. R. Co., 4 Mo. App. 35. 

App. 1883. A stipulation In an excursion 
passenger ticket, sold at a special rate, which 


requires the passenger to identify himself to 
an agent of one of the connecting carriers Is 
a reasonable condition. — Cloud v. St. Louis, 
I. M. & S. Ry. Co., 14 Mo. App. 136. 

An excursion ticket calling for passage 
over connecting lines stipulated that the pur- 
chaser of the ticket would, before his dei)ar- 
tiire on the return trip, identify himself as the 
original purchaser by writing his signature on 
the hack of the contract in the presence of the 
authorized agent of the carrier at the com- 
mencement of the return trip. Held, that 
train conductors of connecting carriers could 
not waive the stipulation as to the purchaser 
identifying himself as the original purchaser 
in the manner siiecified, so as to bind any oth- 
er connecting carrier. — Id. 

A ticket calling for pas.sage on several 
connecting lines is a contract of each one of 
the competing carriers, so far as It relates to 
the transit over the road of such carrier, and 
therefore any waiver of the stipulations in the 
ticket by an agent of one of the connecting car- 
riers is not binding on any other connecting 
carrier. — Id. 

^==>260. Actions for fares or obarees. 

8ee exidanatiorit page Hi, 

^:=9261. Redemption of tickets and re« 
payment of okarses* 

explanation, page Hi, 

(C) PERFORMANCE OF CONTRACT OF 
TRANSPORTATION. 

^=»262. Duties as to transportation in 
general. 

Sup. 1895. While it is the duty of a rail- 
road company to keep its stations and ap- 
proaches thereto in good condition, and to 
provide safe and convenient means of en- 
trance and departure, and it is the duty of 
passengers to occupy the premises so pro- 
vided for their use while waiting for trains, 
and, in going to and from the depot, offices, 
platforms, and trains, to use the ways and 
means provided for that purpose, this does not 
affect the liability of a carrier in a case where 
it has wholly neglected to provide a suitable 
depot or platform, and has left its patrons 
to stand in the open weather in midwinter 
without shelter or platform. — Eichhorn v. 
Missouri, K. & T. Ry. Co., 32 S.W. 993, 130 
Mo. 575. 

Sup. 1915. Carrier held bound to carry 
female passenger to destination without un- 
necessary delay, to afford her the necessary 
and usual facilities for her comfort during 
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the Journey, and to treat her with civility. 
— Ferguson v. Missouri Pac. Ry. CJo., 177 S.W. 
616. 

App. 1886. By the terms of the contract 
between a passenger and a carrier, the pas- 
senger is entitled to careful transportation 
and to kind consideration and courteous 
treatment by the carrier. — Randolph v. Han- 
nibal & St. J. Ry. Co., 18 Mo. App. 609. 

App. 1908. Failure to carry safely is 
a breach of the obligation imposed by the 
contract creating the relation of passenger 
and carrier. — Canaday v. United Rys. Co. of 
St. Ix)uis, 114 S.W. 88, 134 Mo. App. 282. 

^s»263. Ferformaaoe of special contract. 

See explanaiiont page tit. 

^=»264. Route, time, and means of 
transportation. 

Sup. 1888. A railroad company was un- 
der no obligation to receive or transport pas- 
sengers on a special train, running at the 
time for the particular purposes of the road, 
and not for the convenience of the travel- 
ing public, for whom trains were provided 
only on week days ; but it is its privilege to 
do so, and if it did receive a person on its 
special train as a passenger, for the purpose 
of transportation from one place to anoth- 
er, it assumed toward him the same duties 
as if he had been a passenger, traveling on 
the same train on its regular trips, the pas- 
senger assuming no risks on this trip other 
than on a regular one, except such as were 
necessarily incident to the character of the 
train and the purposes for which it was being 
run. — Wagner v. Missouri Pac. Ry. Co., 10 S. 
W. 486, 97 Mo. 612, 3 L. R. A. 156. 

App. 1884. Where a person purchases 
of a railroad company a ticket from one point 
to another, and enters on the journey, the 
company is obliged to carry him only in the 
event that he continues on its vehicle until 
the transit is ended. — Walker v. Wabash, St. 
L. & P. Ry. Co., 15 Mo. App. 333. 

App. 1900. It is the duty of a carrier to 
transport a passenger within a reasonable 
time. — Green v. Missouri, K. & T. Ry. Co., 97 
S.W. 646, 121 Mo. App. 720. 

^=»265. ReoeiTing and taking np passen- 
gers. 

App. 1915. A carrier, stopping its train 
to receive passengers, impliedly invites them 
to board the train, and the Invitation con- 
tinues so long us the train remains standing. 


— Iba V. Chicago, B. & Q. R. Co., 176 S.W. 
491, 186 Mo. App. 718. 

^=:»266. Aocommodatlons during transit. 

See €3Dplanation, page Hi, 

^=»267. Rules of earrier. 

Disobedience of rules as ground for ejection, 
see post, 4=>350. 

In respect to passenger’s baggage, see post, 
«3=»389. 

Sup. A railroad company, being a car- 
rier, may use separate trains for freight and 
passengers, and may exclude freight from one 
and passengers from the other. — (1889) White- 
head V. St. Ix)uis, I. M. & S. Ry. Co., 11 S.W. 
751, 99 Mo. 263, 6 L. R. A. 409 ; (1903) Farber 
V. Missouri Pac. Ry. Co., 22 S.W. 631, 116 
Mo. 81, 20 L. R. A. 350. 

App. 1908. A carrier may properly pro- 
vide reasonable rules and regulations for the 
seating of passengers. — McLain v. St. Louis & 
G. Ry. Co., Ill S.W. 835, 131 Mo. App. 733. 

A contract of carriage is subject to all 
reasonable rules and regulations then in force, 
and a passenger accepts either the express or 
implied undertaking of carriage, with the un- 
derstanding that he will conform to such reg- 
ulations of the carrier with respect to the 
transportation as are appropriate and reason- 
able.— Id. 

In the absence of any rule of a carrier 
to the contrary, a passenger has the right 
to remain in the seat iirst selected by him on 
entering a car, and cannot rightfully be re- 
moved to another by the conductor, though 
there are many vacant seats in the car, and 
the conductor had been occupying the scat 
selected just before the passenger entered the 
car. — Id. 

App. 1917. Under universal transfer or- 
dinance, street railroad’s rule of refusing to 
issue to passenger, boarding car of one line 
where it crosses another, transfer to the oth- 
er line at another point where the lines 
cross, is enforceable, where by transferring 
the passenger is not taking a substantially 
shorter route. — Curren v. United Rys. Co. of 
St. Louis, 196 S.W. 50, 197 Mo. App. 397. 

^s:»268. Stopping over at intermodimte 
points. 

See ewplanaiiorif page Hi. 

^=»269. Changes and transfers to oon« 
ueoting lines. 

Regulation, see ante, ^^12(10). 

Statutory regulations, see ante, ^15. 
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App. 1884. A regulation requiring a 
transfer check is not unreasonable, and a 
passenger must comply with the conditions 
thereof to entitle him to passage, even when 
the charter of the railway company provides 
for passage over two of its lines for one fare. 
— Percy v. Metropolitan St. Ry. Co., 68 Mo. 
App. 75. 

^=»270. Duties of oonneotiniC carriers. 

Sup. 1905. The acceptance of a railroad 
ticket by one of the connecting carriers over 
whose lines it provides for passage does not 
require another of such carriers to accept 
it, the time for using it having expired. — 
Boling V. St. Louis & S. F. R. Co., 88 S.W. 35, 
189 Mo. 219. 

App. 1805. Rev. St. § 2588, authorizes 
railroad (•( inpanies to contract with each oth- 
er in any manner not inconsistent with the 
scope, object and purpose of their creation 
and management, and where they make con- 
tracts to carry beyond the limits of their own 
line they thus become liable for the acts and 
neglects of the others in no sense under their 
control, and the company so hound cannot de- 
fend on the ground of ultra vires. — Cherry v. 
Kansas City, Ft. S. & M. Ry. Co., 61 Mo. App. 
303. 

^=9271. Carrrins to and stopping at 
destination. 

Sup. 1852. If a boat expressly contracts 
to land a passenger at a particular place, 
with knowledge of the danger attending it, 
such danger will be no defense to an action 
for damages for nonfulfillment of the con- 
tract. — Porter v. The New England, 17 Mo. 
290. 

Sup. 1875. In a suit against a railroad 
company for failing to carry plaintiff to its 
original 1 depot, where it appeared that the 
company had abandoned its old deiwt for one 
half a mile short of that terminus, the ques- 
tion whether defendant had been guilty of a 
violation of the statutory requirements in 
failing to retain its old depot as a point of 
departure, and arrival of its passenger trains 
is a question that cannot be raised in such a 
suit. — Martindale v. Kansas City, St. J. & 
C. B. R. Co., 60 Mo. 608. 

In an action against a railroad company 
for failure to carry a passenger to its original 
depot, where it appeared that the company 
had abandoned its old depot for one half a 
mile short of that terminus, the running of 
the trains uniformly to the new depot since 
the change, will be considered as a usage of 


the company, in reference to which plaintiff 
must be considered to have contracted, es- 
pecially where he knew of the change at the 
time of procuring his ticket. — Id. 

Sup. 1881. A passenger negligently car- 
ried past her station, but suffering no physical 
Injury in consequence, cannot recover for anx- 
iety or suspense, or for exposure to danger 
caused by the starting of the train before 
she had time to dismount. — Trigg v. 8t. Louis, 
K. C. & N. Ry. Co.. 74 Mo. 147, 41 Am. Rep. 
305. 

Sup. 1903. The rule laid down in a num- 
ber of adjudicated cases resp€‘ctiug steam 
railroads that, where a passenger is wrongful- 
ly ejected from a train at a place between 
stations, the carrier is liable for injuries that 
may result to him while walking back to its 
station on the railroad track, cannot bo ap- 
plied so as to hold a street railroad company 
liable for Injuries received by a person in 
slipping on an icy sidewalk while he was 
walking back to his home after being negli- 
gently carried beyond his usual stopping 
place. — Haley v. St. Ijouis Transit Co., 77 S. 
W. 731, 179 Mo. 30, 64 L. R. A. 295. 

Sup. 1920. In performance of contract 
to carry passenger safely to destination, car- 
rier must use the utmost care that very pru- 
dent men employ in performing the contract 
of carriage with like means of transporta- 
tion.— Gott V. Kansas City Rys. Co., 222 S.W. 
827. 

Sup, 1923. It is the duty of carriers to 
stop trains for the discharge of jmssengers at 
the platforms provided therefor. — Payne v. 
Davis, 252 S.W. 57, 298 Mo. 645. 

App. 1897. Where an employ 6 of a street 
railroad, whose sole duty was to take the 
registry of cars as they came in, and to sig- 
nal the conductors when to start out, and to 
send and receive telephone messages, misdi- 
rects a passenger as to which car to take to 
arrive at her destination, and the passenger 
takes the car as directed, although told by 
the conductor of the car that it would not 
pass her destination, the company cannot be 
held liable for a breach of contract to carry 
the passenger to a certain place. — Dillon v. 
Linden Ry. Co., 71 Mo. App. 631. 

App. 1903. A carrier Is liable for inju- 
ries to a passenger owing to his having been 
carried by his station. — Rawlings v. Wabash 
R. Co., 71 S.W. 534, 97 Mo. App. 515. 

App. 1903. Where a passenger on a 
railroad train has been carried by her sta- 


Consult Pocket Part for later cases. For explanation, see page ill. 




«=»271 


CARRIERS 


6MD— 204 


tlon, the fact that the conductor did not know 
of her presence on the train does not excuse 
the carrier. — Rawlinjys v. Wabash R. Co., 71 
S.W. 535, 97 Mo. App. 511. 

App. 1900. At an intersecting street, 
plaintiff, a passenger, was offered a transfer 
to another ear, which was at hand, ready to 
carry him to his destination, four blocks* 
north, but plaintiff refused the transfer, stat- 
ing that If he had known the car was not 
going to his place of destination, as indicated 
thereon, before he boarded it, he would have 
taken another car; the car being transferred 
en route to another track in order to make 
up lost time. Held, that there was no action- 
able breach of the carrier’s contract to trans- 
port plaintiff to destination. — Dryden v. St. 
IjOuIs Transit Co., 96 S.W. 1044, 120 Mo. App. 
424. 

^=> 272 . Diicharging: and aetting down 
passengers. 

Injuries received in act of alighting, sec post, 
<S=>303. 

Sup. 1883. Gen. St. 340, § 29, requiring 
passenger trains to stop at junctions with 
other roads, has no application to passengers 
other than those who desire to transfer from 
a train on one of the roads to a train on the 
other. A passenger whose destination is not 
such junction may take the chance of such a 
stoppage, if there are others on the train who 
desire to transfer ; but the company owes him 
no duty to stop there for his accommodation. 
— liOgan V. Hannibal & St. J. R. Co., 77 Mo. 
663. 

Sup. 1890. In the absence of any rule, 
regulation, or custom to discharge passen- 
gers from freight trains different from those 
applicable to passengers on regular passen- 
ger trains, a railroad company incurs the 
duty of transporting a passenger safely to the 
place where its passengers are usually re- 
ceived and discharged in the course of its 
business, at the station of his destination, and 
a conductor, in re(iuiring a passenger to get 
off a freight train at a distance from the 
station to which he had paid his fare, was 
guilty of a breach of this duty. — (1889) Adams 
V. Missouri Pac. Ry. Co., 12 S.W. 637, 100 Mo. 
555, judgment modified on rehearing 13 S.W. 
509, 100 Mo. 555. 

Sup. 1920. A carrier’s contract safely to 
transport pas.senger to her destination is not 
performed until she has been discharged from 
car at a reasonably safe place. — Gott v. Kan- 
sas City Rys. Co., 222 S.W. 827. 


App. 1880. If plaintiff, when he alighted 
from a train, was advised that he had been 
carried beyond the depot and that there was 
a culvert between the point where he alighted 
and the depot, his injury by falling into the 
culvert would not be the proximate result of 
defendant’s negligence. — Winkler v. St. Louis, 

I. M. & S. Ry. Co., 21 Mo. App. 99. 

Plaintiff was carried some 250 feet be- 
yond defendant’s depot, and got off on a dark 
night, supi>osing, according to his testimony, 
that he was at the depot, lie walked back 
along the track, the only available route, and 
fell through a trestle. Held the proximate 
result of defendant’s negligence. — Id. 

App. 1001. If a carrier’s agents lead a 
passenger to Ixdieve that he is at the station, 
whereas in fact he is not, the fact being that 
the train has passed the station about a mile, 
and the night is dark, and such passtuiger, by 
reason of the representations, is Induced to 
leave the train, the carrier is guilty of neg- 
ligence. — Atkinson v. Pacific Ry. Co., 90 Mo. 
App. 489. 

6=:»273. Action! arising; ont of breach of 
contract. 

®=>274. Nature and form. 

Sup. 1875. In a suit against a railroad 
company for failing to carry plaintiff to its 
original depot, where it appeared that the 
company had abandoned its old d(‘i)ot for 
one a half mile short of that terminus, the 
question whether defendant had been guilty 
of a violation of the statutory rwiuirements 
in failing to retain its old depot as a point 
of departure and arrival of its passenger 
trains is a question that cannot be raised in 
such a suit. — Martindale v. Kansas City, St. 

J. & C. B. K. Co., 60 Mo. 508. 

App. 1906. In an action against a car- 
rier, the petition alleged that plaintiff was 
accepted as a passenger, whereupon it iK'came 
the duty of defendant to transport plaintiff 
with reasonable dispatch, but that defendant 
failed in such regard, whereby plaintiff was 
detained in the course of transi>ortation a cer- 
tain number of hours, and that the car in 
which plaintiff was being transported had no 
heating contrivance, that the weather was in- 
tensely cold, and the car locked so that plain- 
tiff could not get out, and that plaintiff while 
so detained suffered from the coldness of the 
weather whereby he was injured, etc. Heldf 
that the gravamen of the complaint was not 
failure to furnish a proper car, but a breach 
of duty in not transporting without unneces- 
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sary delay. — Green v. Missouri, K. & T. Ry. 
Co., 97 S.W. 646, 121 Mo. App. 720. 

^==>274^1^. — Jnrisdiotion and venue* 

t^ee ewplanationt page Hi, 

^=i:>275. — — Pleading. 

Sup. 1S78. riaintiflPs’ petition averred 
that one of the plaintiffs, a married woman, 
and her two infant children, were received by 
defendant in its passenj'iT train at K., to he 
carried to V. ; that on arrival at B., a sta- 
tion 10 miles from V., defendant forcibly 
ejected plaintiff from the train, to her dam- 
ape, etc. The answer was a peneral denial. 
Jlcfd, that testimony as to defendant’s repu- 
lations with repard to the train stoppinp at 
V. was inadmissihh*. — Hicks v. llunnihal & 
St. J. R. Co., OS Mo. 329. 

Sup. 1SS3. A passenper w^as informed 
by the station apent that a certain train 
would stop at her station. The train was a 
throuph train, whi<*h did not stop at that sta- 
tion. that her petition for damapes 

should have count (‘d on the neplipent ini.s- 
statement of the station apent, and not on the 
refusal of th(» conductor to stop. — Marshall v. 
St. Louis. K. C. & N. By. Co., 7S Mo. 610. 

App. ltM)7. In an action apainst a street 
railway for carryinp jdaintilf, a passenper, be- 
yond her destination, an alh'patlon in the 
petition that plaintiff was a stranper in the 
city was not material to h(*r ripht of recov- 
ery. — Ih'iidersoii v. ^Metropolitan St. Ry. ("o., 
1(K) S.W. 1111, VSi Mo. App. 666. 

^=>276. — Evidenoe. 

(1). PreMuinpilonn and burden of 
proof. 

Sup. 1910. A constant traveler on a line 
of railroad is presumptively charpeable with 
knowl(*dpe of the points at which trains on 
the line will stop. — Powell v. St. Louis & S. 
P. R. Co., 129 S.W. 9(«, 229 Mo. 246. 

^=9276 (2). Admlfiiilblllty of evidence. 

ISee explanation, page Hi. 

^s»270 (3>. Welsrht and snfllciency’. 

App. liM)7. In an action apainst a rail- 
road for failure to afford plaintiff a rea- 
sonable opportunity to leave the train, evi- 
dence held insufficient to sustain a charge of 
incivility on the part of the conductor. — 
Smith V. St. Louis & S. F. R. Co., 106 S.W. 
108, 127 Mo. App. 53. 

App. 1914. In an action for damapes for 
mistreatment of a woman by a carrier’s con- 


ductor, evidence held sufficient to support a 
verdict for plaintiff as to what occurred. — 
Cook V. Lusk, 172 S.W. 81, 186 Mo. App. 288. 

©=9277. — Damaeei. 

©=277 (i). Element* and meaanre of dam- 
aaew in general. 

Sup. 1881. A passenper neglipently car- 
ried past her station, but subjected to no in- 
civility or boflily injury, can only recover for 
inconvenience, loss of time, labor, and ex- 
pen.se of travelinp back. — Tripp v. St. Louis, 
K. C. & N. Ry. Co., 74 Mo. 147, 41 Am. Rep. 
305. 

App. 1877. A painful and protracted Ill- 
ness r(‘sultinp in permanent injury to the 
health of a i)assenper in an omnibus is not the 
natural and proximate conse<iuence of her 
having been made to pet off before the end of 
her trip in a fre<iuented street of a populous 
city on a dry cold winter day, wffiere she was 
not apparently in bad health, wuis w^ell clad 
and in company with an intimate friend, near 
hotels and street raihvays; and for such in- 
jury to her health occasione<i by her having 
exposed herself to the cold by w^alkinp home 
she could not recover from the proprietor of 
the omnibus. — Francis v. St. Louis Transfer 
Co.. 5 Mo. App. 7. 

App. 1887. Where a passenger w’ho w^as 
forcibly ej(N:*(ed from defendant’s train went 
out into the storm and staid out in it during 
th(* entire night, leaving the shelter of the 
station and neglecting the shelter of the farm 
houses along his route, the damages thus 
sustained he inflicted upon himself, and for 
them he has no right to recover. The fact 
that he had no money with him was no jus- 
tiii<*ation for such conduct under the proof. — 
Corrister v. Kansas City, St. J. & C. B. R. 
Co., 2.5 Mo. App. 619. 

App. IStkj. Plaintiff wras compelled to 
alight with her baggage a mile and more from 
her stopiung place. Being a girl of 14 she 
w’as very much frip^litened from fear of 
tramps, and ran all the wmy, and as a result 
W’'us ill up to the time of the trial. Held, that 
an instruction authorizing a re<*overy for 
mental distress and fright, unaccompanied by 
physical injury, w^as erroneous. — Strange v. 
Missouri Pac. Ry. Co., 61 Mo. App. 586. 

App. 1898. Where plaintiff was put off 
defendant's train before arriving at her des- 
tination, her act in subsequently surrendering 
her ticket and requiring defendant to refund 
to her a certain amount was no release of 
damages already resulting, and no bar to an 


Consult Pocket Part for later cases. For explanation, see page iii. 




«=^ 277 ( 1 ) 


CARRIERS 


eMD— 266 


action thorefor. — Spry v. Missouri, K. & T. 
Ry. Co., 73 IMo. App. 203. 

App. 1003. Where a child is carried 2r»0 
yards beyond his station, and put oflf without 
any injury, and there is no malice or inhu- 
manity on the carrier’s part, he may not re- 
cover for sickness owing to his having fallen 
down in the mud and become wet and fright- 
ened w^hile going from the train to the station. 
—Rawlings v. Wabash R. Co., 71 S.W. 534, 07 
Mo. App. 515. 

App. 1007. In an action against a rail- 
road for failure to afford plaintiff a reason- 
able opportunity to leave the train, and thus 
compelling her to ride to the next station, the 
measure of damages is such amount as will 
reasonably compensate her for actual incon- 
venience, loss of time, and labor of returning 
from the next station to her original destina- 
tion.— Smith V. St. TiOuls & S. F. R. Co., 106 S. 
W. 108, 127 Mo. App. 53. 

App. 1908. Plaintiff, who was a stran- 
ger on defendant’s road, and entitled to pas- 
sage to M., was told by defendant’s servants 
to get off at D., which was five miles distant 
from M. Plaintiff alighted as directed, and 
did not discover his mistake until after the 
train had left, when he was compelled to w'alk 
to M. through mud and rain. Held, that 
plaintiff was entitled to recover compensji- 
tory damages only. — Moss v. Missouri Pac. 
Ry. Co., 107 S.W. 422, 128 Mo. App. 385. 

App. 1009. A passenger injured by l>eing 
misled to alight at night in a ditch beside a 
track, containing water, w^is entitled to have 
the jury consider the place where she alight- 
ed, the condition of the >veather, and sick- 
ness and suffering, if any, caused thereby. — 
Dye v. Chicago & A. R. Co., 115 S.W. 407, 135 
Mo. App. 254. 

(S;=:>277 (2). Nominal or aabMtantlal dam* 
nire«. 

See explanation, page Hi. 

^ss>277 (3). Mental •afferlnar. 

App. 1895. Plaintiff was compelled to 
alight with her baggage a mile and more 
from her stopping place. Being a girl of 14 
she was very much frightened from fear of 
tramps, and ran all the way, and as a result 
was ill up to the time of the trial. Held, that 
an instruction authorizing a recovery for 
mental distress and fright, unaccompanied 
by physical injury, was erroneous. — Strange 
V. Missouri Pac. Ry. Co., 61 Mo. App. 586. 

App. 1899. A passenger was carried be- 
yond the station of her destination, and sub- 


seijiiently put off the train, making it neces- 
sary for her to walk back half a mile to the 
^taUon. The evidence in an action by the 
passenger tended to prove that the passen- 
ger’s sickness was the result of fright, worry, 
and overtaxation of strength. Jlcld, that the 
passenger was not entitled to recover dam- 
ages for mental suffering, mental anguish be- 
ing an element of damage only when connect- 
ed wdth a bodily injury contemporaneously 
resulting from the negligence complained of. 
— Deming v. Chicago, R. 1. & P. Ry. Co., 80 
Mo. App. 152. 

^=»277 (4). Special damaare dependent on 
knowledire of clrcamNtances. 

App. 1901. Where a passenger by mis- 
representations of the carrier’s agents was 
Induced to leave the train believing that it 
was at a station when in fact it was not, the 
fact that he was induced to leave the train at 
a place w^hich was infested with thieves and 
robbers does not give him a right of action 
against the carrier for loss by being robbed, 
in the absence of evidence showing that the 
carrier’s agents had actual knowledge of the 
reputation of the locality. — Atkinson v. Pa- 
cific Ry. Co.. 90 Mo. App. 489. 

<^=>277 (5). ESxemplary damaves. 

Sup. 1878. Plaintiff and her two infant 
children had tickets for transportation on 
defendant’s train. The conductor in violent, 
unbei’oming, and Insulting language threat- 
ened to ej(*ct her from the train and sent a 
brakeman to execute the threat, which he dl<l 
by taking one of the children and carrying it 
ofl', thus forcing i)laintiff to follow with the 
remaining child. JJrfd to w’arrant the allow- 
ance of punitory damages by the jury. — Hicks 
V. Hannibal & St. J. R. Co., 68 Mo. 329. 

App. 1898. The facts attending a refus- 
al to permit a passenger to board a train go- 
ing to his d(‘stination, where he expected to 
visit his brother, then about to die, being 
insufficient in law to show a wanton or ma- 
licious tort, the right to claim punitive dam- 
ages thus excluded could not arise on the su- 
peradded disappointment and mental distress 
occasioned thereby. — Barnett v. Chicago & A. 

R. Co., 75 Mo. App. 446. 

App. 1906. Evidence in an action for 
carrying a passenger beyond his station held 
to authorize a finding that it was done will- 
fully, intentionally, and without lawful ex- 
cuse, so as to justify the granting of exem- 
plary damages. — Harlan v. Wabash R. Co., 94 

S. W. 737, 117 Mo. App. 537. 
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App. 1914. Where a woman gave the 
conductor her ticket and he made her pay a 
second time, threatened to put her off the 
train, and maliciously used insulting language 
to her, she was entitled to punitive damages. 
— Cook V. iusk, 172 S.W. 81, 186 Mo. App. 
288. 

App. 1916. Where the servants of a car- 
rier excluded plaintiff from the train in good 
faith believing him to be intoxicated, though 
he was not, the carrier is not liable for puni- 
tive damages. — Davis v. Chicago, B. I. & P. 
By. Co., 182 S.W. 826, 192 Mo. App. 419. 

In an action for punitive damages for 
wrongfully excluding plaintiff from its train 
and in procuring his arrest on a false charge, 
'‘malice” means intentional doing of a wrong- 
ful act in a reckless manner. — Id. 

^ssy!t77 (O). CxceMalve damaares 

Sup. 1881. Where a female pas.senger 
was negligently carried past her station, but 
subjected to no insult or incivility, and re- 
turiK'd the same evening on a hand car, a ver- 
dict for $1,000 was excessive. — Trigg v. St 
Louis, K. 0. & N. By. Co., 74 Mo. 147, 41 Am. 
Bep. 305. 

Sup. 1883. A passenger was carried be- 
yond her station some 10 miles and piild $1.50 
for a conveyance back and lost a few hours 
time. Ife/d, that a verdict for $1,000 was ex- 
cessive. — Marshall v. St. Louis, K. C. & N. By. 
Co., 78 Mo. CIO. 

App. 1885. Where the conductor of de- 
fendant’s train willfully and wantonly re- 
fused to admit plaintiff to the train, and 
thereby exposed plaintiff to loss of time and 
great inconvenience on a disagreeable and wet 
night, in consequence of which he was obliged 
to pursue his journey on a second class train 
tilled with “niggers and drinkers and ruffi- 
ans,” a verdict for $100 was not excessive. — 
Brassfleld v. Hannibal & St. J. By. Co., 19 
Mo. App. 651. 

App. 1898. The mere refusal to permit 
the holder of a ticket to board a passenger 
train going to his destination does not war- 
rant the allowance of punitive damages. — 
Barnett v. Chicago & A. B. Co., 75 Mo. App. 
446. 

App. 1903. A passenger on a railroad 
train was carried beyond her station, and, 
after leaving the train and in her efforts to 
leave the station, fell between the slats of the 
cattle guard, which she was compelled to 


cross, and received an abrasion of the skin 
on her legs and a bruise on her thigh. She 
fell down once or twice at other places, and 
by the time she reached the station was thor- 
oughly wet. At the time it was very dark. 
Held, that a verdict for $125 was not ex- 
cessive. — Bawlings v. Wabash B. Co., 71 S.W. 
535, 97 Mo. App. 511. 

App. 1906. A verdict for $5 actual dam- 
ages for carrying a passenger 20 miles be- 
yond his station, requiring him to wait two or 
three hours at night till he could be carried 
back, is not excessive. — Harlan v. Wabash By. 
Co., 94 S.W. 737, 117 Mo. App. 537. 

App. 1907. In an action against a rail- 
road for failure to afford plaintiff a reasona- 
ble opportunity to leave the train at the sta- 
tion, the evidence showed that she left the 
train from the rear end, being some distance 
from the dcix)t, and then re-entered in order 
to ride to the depot, and intending to require 
the conductor to let her off on the station 
platform, in consequence of which act she 
was carried to a station three miles distant, 
and compelled either to wait four hours for 
a train back, to walk back, or take a carriage. 
It was about midnight, the station was light- 
ed, the weather was pleasant and the roads 
good. Held, that a judgment for $100 was 
excessive. — Smith v. St. Louis & S. F. B. Co., 
106 S.W. 108, 127 Mo. App. 53. 

App. 1908. Where a passenger was noti- 
fied to alight at night at a station five miles 
distant from the destination to which he was 
entitled to be carried and was compelled to 
walk to such destination through mud and 
rain, but there was no case made for exem- 
plary damages, a verdict allowing him $300 
was excessive, and will be reduced to $200. — 
Moss V. Missouri Pac. By. Co., 107 S.W. 422, 
128 Mo. App. 385. 

App. 1914. In an action by a woman 
against a railroad for damages for mistreat- 
ment by the conductor, a verdict of $250 ac- 
tual and $500 punitive damages was not ex- 
cessive. — Cook V. Lusk, 172 S.W. 81, ISO Mo. 
App. 288. 

App. 1916. Where the defendant railroad 
company wrongfully excluded plaintiff from 
its train and swured his arrest under a false 
charge of intoxication, so that he was incar- 
cerated for almost a day, when the prosecu- 
tion was dropped, an award of $1,520 punitive 
damages is not excessive. — Davis v. Chicago, 
B. I. & P. By. Co., 182 S.W. 826, 192 Mo. App. 
419. 
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C=>278. Trial. 

^278 (1). aaestlons for Jary. 

App. 1896. Whore plaintiff entered de- 
fendant’s street car on the distinct assurance 
of defendant's agent that it would take her 
to a designated point without change, there 
was sufficient evidence of a contract to re- 
quire submission to the jury in an action by 
plaintiff for damages for refusal to carry her 
without change. — Dillon v. Lindell Ky. Co., 64 
Mo. App. 418. 

App. 1908. A passenger on a railroad 
train was carricnl several hundred feet be- 
5'ond her station, and, after leaving the train, 
and in her efforts to reach the station, fell 
between the slats of a cattle guard, which 
she w’as comixdled to cross, and received abra- 
sions of the skin on her legs and a bruise on 
her thigh. She fell down once or twice at 
other places, and by tlie time she reached 
the station was thoroughly wet. At the time 
it was very dark. Held, in an action against 
the carrier, that whether her injured ft'elings 
were connected with the bodily injury so as 
to entitle her to damages for such feelings 
was for the jury. — Uawllngs v. Wabash R. 
Co., 71 S.W. 535, 97 Mo. App. 511. 

App. 1906. In an action against a car- 
rier for injuries to a passenger riding on a 
freight train, owing to alleged negligent delay 
in transiKirtation and consequent exi>osure to 
cold, the question whether there was negli- 
gent delay held one for the jury. — Grwn v. 
Missouri, K. & T. Ry. Co., 97 S.W. 646, 121 
Mo. App. 720. 

App. 1907. In an action against a street 
railway for carrying a passenger beyond her 
destination, evidence held to warrant the sub- 
mission to the jury of the question whether 
or not plaintiff was negligently carried to 
defendant’s car barn. — Henderson v. Metro- 
politan St. Ry. Co., 100 S.W. 1111, 123 Mo. 
App. 666. 

<@59278 (2). Instructlona. 

App. 1S98. A petition for injuries by a 
jMissenger alleged that defendant carried 
plaintiff to a point short of her destination, 
where it announced that it was necessary for 
her to leave the train, about onc-half mile 
from depot or station, in the midst of various 
railroad tracks and switches, in a place filled 
with mud and water, when a storm was rag- 
ing, and failed to give her any directions as to 
where she should go for shelter ; that plaintiff 
was a stranger in the vicinity, and that she 
was compelled to walk along the tracks to the 
depot, in consequence of which her health 


was permanently injured. The court in- 
structed for plaintiff that if defendant’s train 
stoj-ped while a heavy storm was raging at 
a place where there were no reasonable ac- 
commodations for jiassengers, though at a 
place where such trains usually 8topi)ed, and 
plaintiff was re<iulred by defendant to leave 
the train at that place in the rain and mud, 
distant from any reasonable accommodations, 
and that by reason thereof she was made 
sick, she should recover. Held, that the in- 
struction did not present a theory at variance 
with that of the i)etitlon. — Spry v. Missouri, 
K. & T. Ry. Co., 73 Mo. App. 203. 

App. 1907. Where, in an action against 
a street railway for carrying plaintiff, a pas- 
senger, beyond her destination, one allegation 
of the petition was that defendant failed to 
put plaintiff off at Nineteenth and F. streets, 
while another allegation named Nineteenth 
and V. streets, and one of defendant’s own 
instructions w^as that, if plaintiff was put off 
at Nineteenth and V. streets, defendant was 
not liable, an instruction directing a verdict 
for failure to put plaintiff off at the latter 
corner, was not misleading; all the testimony 
showing that plaintiff was to be put off at 
Nineteenth and F. streets. — Henderson v. 
Metropolitan St. Ry. Co., 100 S.W. 1111, 123 
Mo. App. 666. 

IVliere, in an action against a street rail- 
way for carrying plaintiff, a passenger, be- 
yond her destination, the petition alleged 
that plaintiff was carried to defendant’s car 
barn, an instruction authorizing a recovery, 
if plaintiff was carrierl beyond her destina- 
tion to another and distant iwirt of the city, 
was not erroneous. — Id. 

Plaintiff’s evidence being that she was 
carried to defendant’s car barn, which was 
ten bloc‘ks distant, and defendant’s evidence 
being that plaintiff was put off only one block 
from her destination, the instruction was not 
subject to the rule that an Instruction, which 
of Itself covers the whole case and authorizes 
a finding for either party, must not exclude 
from the consideration of the jury any ma- 
terial issue 8upi>orted by substantial evidence 
on either side. — Id. 

App. 1928. Requested instruction for 
railroad, in action for misdirecting passenger, 
limiting passenger’s recovery to loss of time, 
expense and nominal damages, held erront'ous- 
ly refused under evidence. — Evans v. Wabash 
Ry. Co., 12 S.W.(2d) 767. 

^=9278 (3). Verdict and flndlnve. 

See explanation, page iiu 
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«=>279. — Costs. 

Ree ewplanatiorif page iii, 

(D) PERSONAL INJURIES. 

Contributory nefclii^ence of person injured, 
see post, ^323-349. 

Ejection of passengers and intruders, see 

IK)st, ^=>350-386. 

Negligent carrying of passenger beyond des- 
tination, see ante, ^»271. 

Who are passengers, see ante, ^237-246. 

C=»280. Core required and liability of 
carrier in general. 

Admissibility of evidence, see post, ^317. 

<^=:»280 Cl). Care required iu aeneral. 

A carrier of passengers must exercise 
the highest degree of care for their safety. 

— Sup. 1914. Wentz v. Chicago, B. & Q. R. 
Co., KiS S. W. 1100, 259 Mo. 450, Ann. 
(^as. 191 6B, 317 ; (1925) Brindley v. Wells, 
271 S. W. 48, 308 Mo. 1 ; 

App. 11K)3. Tillman v, St. Louis Transit 
(^o., 77 S. W. 320, 102 Mo. App. 553; 
(1908) Wills V. Atchison, T. & S. F. By. 
Co., 113 S. W. 713, 133 Mo. App. 025; 
(1909) ^lartln v. Missouri Pac. By. Co., 
119 S. W. 444, 137 Mo. App. 094; (1910) 
Cooke V. Springfield Traction Co., 129 S. 
W. 205. 144 Mo. App. 451; (1919) Bur- 
kett V. Missouri Pac. B. Co., 208 S. W. 
104; (1924) Cecil v. Wells, 259 S. W. 844, 
214 Mo. App. 193. 

A carrier of passengers is not an insurer, 
but is bound to highest degree of care. 

—Sup. 1890. Furnish v. Mi.ssouri Pac. By. 
C^o., 13 S. W. 1044, 102 Mo. 438, 22 Am. St. 
Bep. 781; (1912) StnulYcr v. Metropoli- 
tan St. By. Co., 147 S. W. 1032, 243 Mo. 
305 ; 

App. 1905. Hamilton v. Metropolitan St. 
By. Co., 89 S. W. 893, 114 Mo. App. 504; 
(1908) Canaday v. United Rys. Co. of St. 
Louis, 114 S. W. 88, 134 Mo. App. 282; 
(1910) Bice V. Chicago, B. & Q. By. Co., 
131 S. W. 374, 1.53 Mo. App. 35; (1913) 
Craig V. United Bys. (^o. of St. Louis, 158 
S. W. 390, 175 Mo. App. 61(5. 

A carrier of passengers is bound to exer- 
cise the utmost care, diligence and foresight 
which capable railroad men would use in 
similar circumstances, or the utmost care 
and skill which prudent men use and exer- 
cise in a like business. 

— Sup. 1908. Kirkpatrick v. Metropolitan St. 
By. Co., 109 S. W. 682, 211 Mo. 68. 


App. 1912. Richardson v. Metropolitan St. 

Ry. Co., 147 S. W. 1126, 166 Mo. App. 162. 

Sup. 1866. It is the duty of a carrier of 
passengers to exercise extraordinary care and 
caution, and it is liable for injuries to a pas- 
senger caused mediately or immediately by 
its negligence, if the passenger was not guilty 
of any contributory negligence.— Huelsen- 
kamp V. Citizens’ R. Co., 37 Mo. 537, 90 Am. 
Dec. 399. 

Sup. 1878. Pas.senger carriers bind them- 
selves to carry safely those whom they take 
into their coaches as far as human care and 
foresight can go— that is, for the utmost care 
and diligence of very cautious persons; and 
they are responsible for any, even the slight- 
est, negllgenc'e. — I^mon v. Chanslor, 68 Mo. 
340, 30 Am. Rep. 799. 

Sup. A carrier is not an insurer of the 
safety of its passengers. — (1882) Gilson v. 
Jackson County Horse By. Co., 76 Mo. 282; 
(1885) Leslie v. Wabash, St. L. & P. Ry. Co., 
88 Mo. 50 ; (1926) Bond v. St. Louis-San Fran- 
cisco Ry. Co., 288 S. W. 777, 315 Mo. 987. 

Sup. 1882. Where a passenger is on the 
track of a railroad under such circumstances 
as do not create any duty on the part of the 
railroad company toward him beyond that of 
not willfully injuring him, it is unnecessary 
to consider whether the company was guilty 
of mere negligence. — Henry v. St. Louis, K. C. 
& N. By. Co.. 76 Mo. 288, 43 Am. Rep. 762. 

Sup. 1884. While a carrier is not an in- 
surer of (he safety of passengers, it is bound 
to exercise due care and vigilance to safely 
transport them. — Dougherty v. Missouri Pac. 
R. Co., 81 Mo. 325, 51 Am. Rep. 239. 

Sup. 1885. A conductor of a railway train 
is not required to exercise judicial functions 
and pass upon the case of every prisoner 
transported over the road by authorized offi- 
cers. — Jackson v. St. Louis, I. M. & S. By. 
Co., 87 Mo. 422, 56 Am. Rep. 460. 

Sup. 1888. An instruction that, in the 
transportation of passengers, the carrier must 
exercise the utmost human foresight, skill, 
and care, states the degree of care reciuired 
of the carrier too broadly. — Dougherty v. Mis- 
souri R. Co., 11 S.W. 251, 97 Mo. G47, revers- 
ing judgment on rehearing 8 S.W. 900, 97 Mo. 
647. 

Sup. 1890. A railroad company is liable 
to a passenger for slight negligence, and is 
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bound to furnish a reasonably safe and suffi- 
cient track, rolling stock, and service so far 
as can be provided by the utmost human skill, 
diligence, and foresight, which is such skill, 
diligence, and foresight as is exercised by a 
very cautious person ; but it does not insure 
safety. — Furnish v. Missouri Pac. Ry. Co., 13 
S.W. 1044, 102 Mo. 438, 22 Am. St. Rep. 781. 

Sup. 1891. The degree of care required 
of a carrier towards its passengers is pro- 
portionate to the nature and risks of the 
business, and is such as would ordinarily be 
exercised by persons of great care and pru- 
dence under similar circumstances. — O’Con- 
nell V. St. Louis Cable & W. Ry. Co., 17 S.W. 
494, 106 Mo. 482. 

Sup. 1893. In an action for injuries sus- 
tained on a cable railway car, an instruction 
excusing the defendant if the liability of the 
grip shank to break or the insufficiency of the 
brake was cither not known to the defendant 
or was such as could not have been known 
by the utmost practicable care, was errone- 
ous, in the misuse of the word “or” for “and” ; 
for it cannot be contended that the mere want 
of knowledge of the insufficiency of the grip 
or brake would relieve the defendant. — Sharp 
V. Kansas City Cable Ry. Co., 20 S.W. 93, 
114 Mo. 94. 

Sup. 1894. An instruction imposing on a 
carrier of passengers the duty of exercising 
such a high degree of care as would be exer- 
cised by very prudent persons under like 
circumstances, and making the carrier liable 
for even the slightest neglect to use such care, 
if such neglect caused injury to a passenger, 
and if he exercised ordinary care at the time 
of the injury, makes a carrier only liable for 
neglect to use such a degree of care as would 
bo used by very prudent persons under like 
circumstances, and is proper. — Bischoff v. 
Peoples Ry. Co., 25 S.W. 908, 121 Mo. 216. 

Sup. 1895. The obligation of a steam 
railway carrier to its passengers, is, as far as 
it is capable by human care and foresight, to 
carry them safely, and it is responsible for 
all injuries resulting to its passengers from 
any, even the slightest, neglect.— Clark v. Chi- 
cago & A. R. Co., 29 S.W. 1013, 127 Mo. 197. 

Sup. 1895. Carriers of passengers, not 
being insurers of their safety, are not re- 
sponsible where all reasonable care, skill, dil- 
igence, prudence, and foresight have been em- 
ployed. — Hite V. Metropolitan St. Ry. Co., 31 
S.W. 262, 130 Mo. 132, 51 Am. St. Rep. 555, 


rehearing denied 32 S.W. 33, 130 Mo. 132, 61 
Am. St. Rep. 655. 

Sup. 1901. In an action against a car- 
rier for injuries, a charge requiring of de- 
fendant such care and foresight as is “rea- 
sonably practicable” is sufficient, and should 
not retpiire of defendant “the utmost prac- 
ticable human skill, diligence, and foresight.” 
—Feary v. Metropolitan St. Ry. Co., 62 S.W. 
452, 162 Mo. 75. 

Sup. 1904. The care which a carrier 
owes to its passenger is of a very high de- 
gree, but is not the utmost care that human 
imagination can conceive. — Magrane v. St. 
Louis & Suburban Ry. Co., 81 S.W. 1158, 183 
Mo. 119. 

Sup. A carrier owes to a passenger the 
highest degree of care that a prudent person 
experienced in that business usually or can 
practicably exerclse.“-(1912) Benjamin v. 
Metropolitan St. Ry. Co., 151 S.W. 91, 245 Mo. 
598; (1914) Powell v. Union Pac. R. Co., 104 
S.W. 628, 255 Mo. 420. 

Sup. 1912. A common carrier of passen- 
gers is re(|uired to provide a reasonably safe 
track and roadbed, and to or)erate its train 
with careful employes. — Norris v. St. Ta)u1s, 
I. M. & S. Ry. Co., 144 S.W. 783, 239 Mo. 695. 

Sup. 1917. Carriers must exercise the 
greatest vigilance in preserving i>eace and 
protecting passengers from disturbances 
which will cause injury to them by reason 
of fright or panic. — Hendrix v. United Rys. 
Co. of St. Louis, 193 S.W. 812. 

Sup. 1920. Carriers are required to ex- 
ercise the highest practicjil care for the safe- 
ty of their passengers.— May v. Chicago, B. 
& Q. R. Co., 225 S.W. 660, 2S4 Mo. 508. 

Sup. 1923. Undertaker who contracts to 
transport persons to and from a funeral in an 
automobile even though not a public or com- 
mon carrier, is under the same obligation to 
carry passenger safely as if he had been a 
public or common carrier under Law^s 1911, 
p. 3.30, § 12, siibd. 9, relating to motor vehicles. 
— Mahany v. Kansas City Rys. Co., 254 S.W. 
16, 29 A. L. R. 817. 

App. 1877. Degree of care required of 
common carriers of passengers. See llader- 
leln V. St. Louis R. Co., 3 Mo. App. 601, memo- 
randum. 

App. 1881. A livery stable keeper while 
engaged in the gratuitous service of carrying 
performers to and from an entertainment giv- 
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en for charitable purposes was not a public 
or common carrier, and consequently the 
strict care and diligence which the law ex- 
acts of public carriers of passengers does not 
furnish the measure of his liability, but he 
was nevertheless bound to use that degree of 
care which a prudent man, having due regard 
for his social obligations, would have be- 
stowed. — Siegrist v. Arnot, 10 Mo. App. 197. 

App. 1891. Carriers must treat their 
passengers with resi)ect and endeavor to pro- 
tect them from injury or insult. — Eads v. Met- 
ropolitan Ry. Co., 43 Mo. App. 530. 

App. 1892. In an action against a rail- 
road for injuries to a passenger, defendant 
could not complain of an instruction to the 
effect that it was bound to exercise reason- 
able care, and that reasonable care meant 
such care as a prudent man would exercise 
under the circumstances. — Wilburn v. St. 
Louis, I. M. & S. Ry. Co., 48 Mo. App. 224. 

App. 1898. In an action against a car- 
rier for personal injuries, an instruction stat- 
ing that a carrier is required to exercise a 
high degree of care such as would have been 
exercised by very careful and skillful railroad 
employes is not objectionable as requiring too 
high a degree of care. — Posch v. Southern 
Electric R. Co., 70 Mo. App. 001. 

App. 1890. The obligation of a railway 
carrier to its pissengers Imposes on it the ex- 
ercis(» of human care and foresight to carry 
them safely, and It is responsible for all in- 
juries resulting to its i)assengers from any, 
even the slightest, neglect. — Chouquettc v. 
Southern Electric Ry. Co., SO Mo. App, 515. 

App. 1901. In an action against a car- 
rier for damages for injuries, an instruction 
that the degree of care which the law reiiuires 
of defendant in the operation of its cars for 
carrying passengers, and the degree of care 
which it was the duty of defendant’s employes 
to use in the management of the car on which 
plaintiff was riding at the time of the acci- 
dent, is the highest degree of care which could 
ordinarily be expected of very prudent per- 
sons under the like or similar circumstances 
is proper. — Muth v. St. Louis & M. R. R. Co., 
87 Mo. App. 422. 

App. 1902. A carrier of passengers must 
exercise the highest degree of care of a pru- 
dent person in view of the circumstances, and 
this duty extends to assisting passengers in 
getting on and off cars. — Young v. Missouri 
Pac. Ry. Co., 93 Mo. App. 207. 


App. 1903. Carriers must use the utmost 
care, skill, and vigilance to carry passengers 
safely.—Fillingham v. St. Louis Transit Co., 
77 S.W. 314, 102 Mo. App. 573. 

App. 1905. A carrier of passengers, ei- 
ther steam or street railway, is required, so 
far as it is capable by the exercise of a very 
high degree of care, to carry them safely and 
is resi)onsible for all injuries resulting from 
even the slightest negligence on its part. — 
Brod V. St. Louis Transit Co., 91 S.W. 993, 
115 Mo. App. 202. 

App. 1905. A common carrier of passen- 
gers is required, so far as it is capable by 
human care and foresight, to carry its pas- 
sengers safely, and is responsible for all in- 
jury resulting to them from the slightest neg- 
ligence on its part, but it is not, either in re- 
spect to the equipment it provides for the 
carriage of passengt'rs or as to its manage- 
ment of that equipment when carrying them, 
an insurer of their safety. — Evers v. Wiggins 
Ferry Co., 02 S.W. 118, 116 Mo. App. 130. 

App. 1906. A carrier of passengers is 
bound to exercise the care a very prudent per- 
son would exercise under similar circum- 
stances. — (lilroy V. St. Louis Transit Co., 92 
S.IV. 1152, 117 Mo. App. 663. 

App. 1909. A carrier of passengers is 
bound to e.vercise extraordinary diligence or 
care in performing all of the duties imposed 
by that relation.- -Croshong v. United Kys. 
(’o. of 8t. Louis, 121 S.W. 1084, 142 Mo. App. 
718. 

App. 1910. A carrier owes the highest 
degree of care that a very cautious, comi)e- 
tent, and prudent person would exercise un- 
der the same or similar circumstances to pro- 
tect its passengers from injury. — Brady v. 
Springfield Traction Co., 124 S.W. 1070, 140 
Mo. App. 421; Austin v. St. Louis & S. F. R. 
Co., 130 S.W. 385, 149 Mo. App. 397. 

App. 1910. What is required of a carrier 
in the performance of its duties to use proper 
care for the safety of its imssengers depends 
in a given case on the facts thereof, and not 
on the common practice of the carrier. — 
Brady v. Springfield Traction Co., 124 S.W. 
1070, 140 Mo. App. 421. 

App. 1910. Where a passenger on a 
street car, though not at his destination, is 
passing from the platform down the stei>s 
with the knowledge of the motorman or con- 
ductor while the car is in motion, it then be- 
comes their duty to exercise a high degree of 
care in the management of the car, so that the 
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passenger will not be thrown therefrom by 
any extraordinary movement of the car. — 
Ely V. Southwest Missouri R. Co., 125 S.W. 
833, 141 Mo. App. 708. 

App. 1910. A carrier of passengers Is 
not an insurer, but must exercise the utmost 
care and diligence of a cautious person so as 
to safely transport them. — Johnson v. St. Jos- 
eph Ry., Light Heat & Power Co., 128 S.W. 
243, 143 Mo. App. 376. 

App. 1912. A chauffeur of a sight-seeing 
automobile which carried passengers held to 
owe them the highest degree of care. — McPad- 
den V. Metroi)olitan St. Ry. Co., 143 S.W. 884, 
161 Mo. App. 652. 

App. 1913. Mall clerk assumes risk inci- 
dent to his transportation though carrier is 
required to exercise toward him same high 
degree of care generally imposed in favor of 
passengers. — Farmer v. St. Louis, 1. M. & S. 
Ry. Co., 161 S.W. 327. See Carriers, ®=>282 
in this Digest. 

App. 1014. A carrier of passengers is 
held to the highest degree of care in ojk* rating 
its cars, and can only relieve itself from liabil- 
ity for injuries sustained in a derailment by 
showing that the accident was inevllable, and 
could not have been prevented liy luimau fore- 
sight. — Patterson v. Springfield Traction Co., 
163 S.W. 955, 178 Mo. App. 250. 

App. 1915. A common carrier of passen- 
gers is bound to provide for their safety so far 
as human care, skill, and foresight can do so. 
— Siegel V. Illinois Cent. R. Co., 172 S.W. 420, 
186 Mo. App. 645. 

App. 1921. It is the duty of a common 
carrier to use the “utmost care, skill, and dili- 
gence” to transiKirt its jmssengers, which 
means the care, skill, and diligence that a 
cautious man in similar employment would 
use. — Link v. Atlantic Coast Line R. Co., 233 
S.W. 834. 

App. 1926. Carrier must exercise every 
reasonable and practicable precaution for 
safety of its passengers. — Whitlow v. St. 
Louis-San Francisco Ry. Co., 282 S.W. 525, 
certiorari quashed (1927) State ex rel. St. 
Louis & S. F. R. Co. v. Daues, 290 S.W. 425. 

App. 1928. Carrier is not liable to pas- 
senger, in absence of legal fault or breach 
of legal duty. — Bennett v. St. Louis-San 
Francisco Ry. Co., 7 S.W.(2d) 1028. 

^s»280 (2). Statates impoMliiir liability'. 

See explanation^ page Hi, 


^280 (3). Liability of mireet railroad 
oompanieM. 

A street car company is bound to exer- 
cise the highest care and skill for the safety 
of passengers that a prudent man would ex- 
ercise in a like business and under like cir- 
cumstances. 

— Sup. 1>91. Willmott V. Corrigan Consol. 
St. Ry. Co., 17 S.W. 490, 106 Mo. 535, af- 
tirmiiig judgment by court in banc 16 S.. 
W, 500, 106 Mo. 535; (1904) Redmon v. 
Metroiwlitan St. Ry. Co., 84 S.W. 2fi, 185 
Mo. 1, 105 Am. St. Rep. 558; (1907) Schloe- 
mer v. St. Louis Transit ("o., 102 S.W. 
565, 204 Mo. 99; O'Gara v. St. Louis 
Transit Co., 103 S.W. 54, 204 Mo. 724, 
12 L. R. A. (X. S.) 840, 11 Ann. Cas. 850 ; 

App. 1903. Heyde v. St. I/ouis Transit Co., 
77 S.W. 127, 102 Mo. Ajip. 537; (liK>5) 
Nelson v. Metropolitan St. Ry. Co., 88 S. 
W. 1119, 113 Mo. Apj). 702; (1917) Cool- 
ey V. Dunham, 195 S.W. 1058, 196 Mo. 
App. 399. 

A street car company is obliged to use 
the utmost care to carry passengers saf(*ly. 

— Sup. 1894. Bischoff v. Peojile's Ry. Co., 25 
S.W. 90S, 121 Mo. 216; 

App. 1894, Powers v. Union Ry. Co., 60 
Mo. App. 481. 

Sup. 1893. StnH-'t car companies are car- 
riers of passengers, and must be held to the 
.same degree of care in preventing injury to 
their passengers as is deinandid of other raii- 
ways ill carrying iiassengia-s, that is to say, 
the utmost care and skill which prudent men 
would use and exercist* in like business and 
under similar circumstances. — .lackson v. 
(iraiid Avenue Ry. Co., 24 S.W. 192, 118 Mo. 
199. 

Sup. 1899. A stri‘et railway comiiany, in 
the transiiortation of passengers, must use 
the utmost degree of care and skill for their 
protection in the iireparatiini and manage- 
mmit of the in(‘ans of conveyance. — Swenmey 
v. Kan.sas City Cable Ity. Co., 51 S.W. 682, 
150 Mo. 385. 

Sup. 1S)08. In an action by a passenger 
for injuries from the overturning of a car, 
where there was evidence that the tracks 
were not in a proper condition, defendant re- 
quested an instruction that a carrier of pas- 
sengers is not obliged to foresee and provide 
against casualties which were not known to 
occur before, and which may not reasonably 
bo expt»ctod, and that, if a carrier availwl 
himself of the best known and most extensive- 
ly used safeguards against danger, he has 
done all the law reiiuires, and his liability is 
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not to be ascertained by what appears, for the 
first time after the disaster, to be a proper 
precaution against these occurrences; that 
the defendant and its agents, etc.. In the man> 
agement and operation of its cars, were by 
the law retpiired to exercise only such care 
and prudence as was reasonably i)racticable, 
and if plaintiff was injured as the result of 
some occurrence, which careful and prudent 
men in the situation of defendant’s agents 
would not reasonably have expected, then the 
occurrence was an accident, and defendant 
was not liable ; that the mere fact that an ac- 
cident occurred, and plaintiff was injured, 
doc's not of itself entitle plaintiff to recover, 
and if defendant’s servants exercised all the 
care and prudence that w(‘re reasonably prac- 
ticable under all the circumstances, and the 
ac(*ident hapiTC'iied without iK'gligence on their 
part, then plaintiff could md recover under 
any circumstances. JlvlU, that the r<H|uests 
were propc^rly refused, as not imposing a suf- 
ficiently high degn‘e of can‘ upon the <*arrier. 
— Kirkpatrick v. Metropolitan St. Uy. Co., 
109 S.W. 682, 211 Mo. 68. 

Sup. 1909. It is the duty of a street rail- 
way company to (‘xercisc* that high degree of 
care for the safety of passengers that a very 
car(‘fnl person wouhl use* under like circum- 
st*mc(*s. — (Jardner v. Metropolitan St. Ky. Co., 
122 S.W. KMjS. 22;i Mo. .‘Ml, IS Ann. Cas. 1166. 

Sup. 1922. A strwt railway owes to its 
passengers a high degrtn* of care.--Wal<|uist 
r. Kansas City It.vs. (\»., 2;i7 S.W. 19a. 

Sup. 192o. Intent in (Uiacting vigilant 
watch ordinance stated. — Tooiney v. WelLs, 
276 S.W. 64, 910 Mo. 696. 

App. 1S91. A stri'et railway owes to a 
passenger the duty to exc*reise the highest 
lK)ssil>le degree of eare and vigilance in the 
conduct and inanagenn'iit of its cars in every 
particular, with a vi<‘w to his safety. — lUiek 
V. Peoi)le*s St. Ky., Electric Light & Power 
Co., 46 Mo. App. 500 . 

App. 1894. An instruction in an action 
for ix'rsonal injuries received in a stnx't rail- 
road accident, that defendant is re<inired to 
exercise the utmost practicable skill, care, 
knowletlge, and foresight, insi>ecti()n and ex- 
amination of its road, roadbed, track, cars, 
etc., is erroneous in recpiiring too great a dc'- 
gree of care; it being re<iulred to exercise 
the utmost care and skill which prudent men 
are accustomed to use under similar clrcum- 
stancos, and not the utmost degree of care 


which the human mind can attain or is capa- 
ble of inventing. — Jacquin v. Grand Ave. Ca- 
ble Co., 57 Mo. App. 320. 

App, 1895. In an action for personal in- 
juries to a passenger on a street railway, an 
instruction that it was the railway company’s 
duty to exorcise the highest practicable care, 
caution, and diligence to transport plaintiff 
is not erroneous as imposing too great a de- 
gree of eare. — Powers v. Union Hy. Co., 60 
Mo. App. 481. 

App. 1897. Street car companies like or- 
dinary railroad coriwrations owe to their pas- 
sengers more than ordinary care for safe car- 
riage ; they are bound to exercise a very high 
degree of care or “the very highest degree of 
care of a very prudent ixrson.” — Parker v. 
Metropolitan St. Uy. Co., 69 Mo. App. 54. 

App. 1902. In an action against a street 
railway company for injury to a passenger 
due to the siiddcm stopping of the car, an in- 
struction that if “the said accident could 
have been prevented hy the exercise of the 
utmost human skill, diligence, and foresight 
on the part of defendant’s employes.” defend- 
ant was liable, was erroneous, because imiK)S- 
Ing too high a degree of care. — Freeman v. 
Metrop()lilan St. Uy. (’o., 68 S.W. 1057, 1060, 
95 Mo. App. i)4, 314. 

App. 1J)94. A street railroad owes to its 
pa.ss(‘ngers u v(‘ry high degr(‘e of care and 
foresight. — Snidc'r v. (’hicago & A. Uy. Co., 
83 S.W. 530, 108 Mo. App. 2.34. 

App. ltM)4. The obligation of a street 
railroad to a i)asseng('r is not that of an in- 
surer of his safety, hut it is incumbent on it 
to ex(*rci.se a high d(‘grec of care and vigi- 
lance, hy permiltiug him a reasonable time 
to hoard tin* car, and hy safely transiK)rting 
him. — Maggioli v. St. Ix>iiis Tran.sit Co., 83 S. 
W. 1026, 108 Mo. App. 416. 

App. 1907. Where a street car pas.sen- 
ger paid his fare and received a transfer, and 
on hoarding another car presented the trans- 
fer nniiuitilated entitling him to ride as a 
passenger to his destination, the carrier and 
its servants were bound to safely carry him 
to his destination if they could do so hy the 
exercise of the high degree of care of careful 
railroad employes under the same or like cir- 
eiim.stances. — Carmody v. St. I.«ouis Transit 
Co., 99 S.W. 495, 122 Mo. App. 338. 

App. 1908. The failure of a railroad 
company to exercise reasonable care to avoid 
a collision with a street car at a crossing did 
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not excuse the street railway company's fail- 
ure to exercise the highest degree of care to 
protect its passengers. — Wills v. Atchison, T. 
& S. F. Ry. Co., 113 S.W. 713, 133 Mo. App. 
625. 

App. 1911. A street railway company, as 
a carrier of passengers. Is not an Insurer of 
their safety, but must exercise the highest 
degree of care. — Augustus v. Chicago, R. I. & 
P. Ry. Co., 134 S.W. 22, 153 Mo. App. 572. 

App. 1914. A street railroad company, 
as a common carrier, Is charged with the duty 
of exercising the highest degree of care for 
the safety of Its passengers, and Is liable in 
damages for the slightest negligence In the 
performance of this duty. — Agnew v. Metro- 
politan St. Ry. Co., 165 S.W. 1110, 178 Mo. 
App. 119. 

App. 1917. A carrier, the steps of whose 
street car are covered with snow and ice, is 
required to use, not ordinary care, but a high 
degree of care. — Bate v. Harvey, 195 S.W. 
571. 

^=»2RO (4). lilablllty of owner of elevator. 

Operators of passenger elevators must 
use the highest degree of care consistent with 
the practical operation. 

— Sup. 1903. Luckel v. Century Bldg. Co., 76 

S.W. 1035, 177 Mo. COS ; (1904) Goldsmith 

V. Holland Bldg. Oo., 81 S.W. 1112, 182 

Mo. 597 ; 

App. 1906. Becker v. Lincoln Real Estate 

& Building Oo., 93 S.W. 291, 118 Mo. App. 

74 ; (1912) Howard v. Scarritt Estate Co., 

144 S.W. 185, 161 Mo. App. 552. 

Sup. 1900. It is the duty of the owner of 
a building maintaining an elevator for the 
carrhige of passengers to use the highest de- 
gree of practicable care which prudent men 
would observe In like circumstances, and he Is 
bound to use the utmost care in the choice 
and maintenance of machinery and applianc- 
es, and is liable for the negligence of an op- 
erator, irrespective of the degree of care ex- 
ercised in his employment. — Lee v. Publish- 
ers: George Knapp & Co., 56 S.W. 458, 155 
Mo. 610. 

Sup. A carrier by elevator is not an In- 
surer, but is reciuired to exercise the highest 
degree of care. — (1903) Becker v. Lincoln Real 
Estate & Building Co., 73 S.W. 581, 174 Mo. 
246; (1904) Goldsmith v. Holland Bldg. Co., 
81 S.W. 1112, 182 Mo. 597. 

Sup. 1903. Persons operating elevators 
for raising and lowering persons in buildings 


are carriers of passengers, and subject to the 
same rules applicable to other carriers of 
passengers, requiring that they use extraordi- 
nary care In and about the operation of such 
elevators, so as to prevent Injury to persons 
therein. — Becker v. Lincoln Real Estate & 
Building Co., 73 S.W. 581, 174 Mo. 246. 

Sup. 1916. That the elevator shaft doors 
causing the injury were operated In the usual 
and customary way that this and other simi- 
lar elevators and doors were operated held 
not necessarily to relieve defendant from lia- 
bility. — Howard v. Scarritt Estate Co., 184 S. 
W. 1144, 267 Mo. 398. 

Sup. 1917. Owner and operator of pas- 
senger elevator is required to exercise utmost 
care and skill which prudent men would use 
and exercise In like business under similar 
conditions. — McCardle v. George B. Peck Dry 
Goods Co., 195 S.W. 1034, 271 Mo. 111. 

Sup. 1928. Defendant held subject to 
highest care in operating and maintaining ele- 
vator, as to invitee, injured by fall therefrom, 
establishing prima facie case. — Roberts v. 
Schaixjr Stores Co., 3 S.W.(2d) 241, 318 Mo. 
1190. 

App. 1005. In an action for Injuries to 
a passenger by the operation of an elevator, 
the court should have charged that defend- 
ants were liable for slight negligence on the 
part of their employ^ in charge of the eleva- 
tor.—Hensler v. Stlx, 88 S.W. 108, 113 Mo. 
App. 162. 

App. 1911. A carrier of passengers by 
elevator must use the utmost care and skill 
in the choice and maintenance of the machin- 
ery and appliances and the selection of opera- 
tives. — Chambers v, Kupper-Benson Hotel 
Co., 134 S.W. 45, 154 Mo. App. 249. 

^=:»280 (6). IJalilllty am to pamienffers on 
freiwlit or mixed traInM. 

A railroad company undertaking to carry 
passengers for hire upon Its freight trains 
owes them the same duty as to care which 
the law exacts of it as to passengers trans- 
ported on passenger trains, the only differ- 
ence being that the passenger on a freight 
train assumes those dangers or perils which 
are necessarily incident to that mode of con- 
veyance. 

— Sup. 1887. McGee v. Missouri Pac. Ry. 

Co.. 4 S.W. 739, 92 Mo. 208, 1 Am. St. 

Rep. 706 ; (1889) Whitehead v. St. Louis, 

I. M. & S. Ry. Co., 11 S.W. 751, 99 Mo. 

263, 6 L. R. A. 409; (1901) Walt v. Oma- 
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ha, K. C. & E. R. Co., C5 S.W. 1028, 1C5 

Mo. 012 ; 

App. 1890. Tuley v. Chicago, B. & Q. Ry. 

Co., 41 Mo. App. 432 ; (1900) Fullerton v. 

St. Louis, I. M. & S. Ry. Co., 84 Mo. App. 

498. 

Though passengers riding on a freight 
train must be deemed to have assumed all 
the risks usually and reasonably incident to 
travel on such train, the carrier owes such 
passengers the same high degree of care to 
protect them from injury ns if they were on 
a passenger train ; its duty being modified 
only by the nature of the train and necessary 
difference In its mode of operation. 

— Sup. 1908. Tinkle v. St. Louis & S. F. R. 

Co., 110 S.W. lose, 212 Mo. 445; 

App. lOOS. ITowk V. Chicago, B. & Q. Ry. 

Co., 108 S.W. 1119, 130 Mo. App. 658; 

Mitchell V. (Chicago & A. Ry. Co., 112 S. 

W. 291, 132 Mo. App. 143; (1910) Tick- 

ell V. St. Ix)uls, I. M. & S. Ry. Co., 129 

S.W. 727, 149 Mo. App. 648. 

App. 1900. In an action to recover for 
injuries received by plaintiff wliile a ptis- 
songer on defendant’s freight train, an in- 
struction that it was “the duty of defendant 
to use the utmost care and skill which pru- 
dent men would use and exercise in like busi- 
ness and under like circumstances to safely 
transport plaintiff to his destination” does 
not Impose a greater duty of care on defend- 
ant than is re(pilred by law.— Fullerton v. St. 
Louis, 1. M. & S. Ry. Co., 84 Mo. App. 498. 

App. Although the responsibility of a 
railroad for the safe transportation of pas- 
sengers on a freight train is not restricted or 
lessened, and the same degree of care is re- 
quired in the management of .such a train 
when carrying pas.sengers as in the oix»ra- 
tion of a train exclusively for pas.senger serv- 
ice. yet a passtmger on a freight train is 
charged with knowledge of and assumes the 
hazards Inherent in that mode of travel. — 
(1902) Erwin v. Kansas City, Ft. S. & M. Ry. 
Co., CS S.W. 88, 94 Mo. Ai)p. 289; (1903) Port- 
ucliek V. Wabash R. Co., 74 S.W. 368, 101 Mo. 
App. 52. 

App. A railway carrying passengers on 
its freight trains is retpiired ro exerci.se the 
same care as to them as in operating an ex- 
clusively passenger train. — (1902) Erwin v. 
Kansas City, Ft. S. & M. Ry. Co., 68 S.W. 88, 
94 Mo. App. 280; (190.5) Young v. Missouri 
Pac. Ry. Co., 84 S.W. 175, judgment affirmed 
88 S.W. 767, 113 Mo. App. 636. 

App. 1906. The fact that a passenger is 
riding on a freight train does not relieve the 


carrier of liability for Injuries to him owing 
to negligent delay in transi>ortatlon. — Green 
V. Mls.souri, K. & T. Ry. Co., 97 S.W. 646, 121 
Mo. App. 720. 

App. 1907. Where a railroad undertook 
for hire to carry a person as a passenger on a 
freight train, it was retiuired to use the same 
degree of care as was retiulre<l in the opera- 
tion of its regular passenger trains ; the pas- 
.seiiger submitting himself to the inconven- 
ience and danger necessarily attending that 
mode of conveyance. — Bussell v. Quincy, O. & 
K. C. R. Co., 102 S.W. 613, 125 Mo. App. 441. 

App. 1909. While i>{isspngers on a mixed 
train cannot expect all the conveniences fur- 
nished on regular pa.ssenger trains, the car- 
rier must exercise as high care for their safe- 
ty as is compatible with the management of 
such trains. — Leach v. St. Louis & S. F. R. 
Co., 118 S.W. 510, 137 Mo. App. 300. 

App. 1911. A carrier of pas.sengers on 
its regular passtmger train or mixed train or 
freight train must exercise a high degree of 
care for the safety of its passengers, except 
in so far as the duty is modifitHl by the cir- 
cumstance of the different character of the 
train, and a pa.ssenger does not take the risk 
of a carrier's negligen(*e in breaching the obli- 
gation of high care for his safety. — Allison v. 
St. Louis & II. Ry. Co., 137 S.W. 896, 157 Mo. 
App. 72. 

A passenger on a mi.xed or freight train 
assumes the risks usually attendant on such 
trains and ordinarily incident to their move- 
ment and management, but he does not as- 
sume the risk of the carrier's negligence in 
breaching the obligation of high care for his 
safety. — Id. 

App. 1912. A railroad company hrhJ 
liable for injuries to a passenger in a freight 
car cau.s(Hl by negligence of switchmen. — 
Richmond v. Missouri Pac. Ry. Co., 144 S.W. 
168, 162 Mo. App. 422. 

App. 1916. I*nssengers carried in a mix- 
ed train are entitled to be carried with as 
high a degree of safety as is compatible with 
the management of such a train. — Kissmlller 
V, St. Louis & H. Ry. Co., 187 S.W. 573. 

App. 1919. The degree of care as to pa.s- 
sengers required of carrier is the same, re- 
gardless of the character of train, but as to 
wdiat facts will raise an inference of negli- 
gence differs in the case of passenger trains 
and freight trains.— Burkett v. Missouri Pac. 
R. Co., 208 S.W. 104. 
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^s»a80 (6). Cure required im to pammcngerm 

ridinar in placeM not denlarned for 
them. 

Sup. 1801. Plaintiff was injured by be- 
ing thrown from defendant’s street car while 
standing on the platform, held, that while 
it was plaintilf’s duty to place himself in a 
safe position on the car, and in remaining 
outside he assumed the risk, yet the fact of 
his riding on the platform did not sever his 
relation of passenger to defendant, and he 
had a right to the same care of defendant 
that he would have been entitle<l to if he had 
taken a seat inside the car. — Willmott v. Cor- 
rigan Consol. St. Ry. Co., 16 S.W. 500, 106 Mo. 
5il5, judgment affirmed by court in banc 17 S. 
W. 490, 106 Mo. 6;15. 

Sup. 1891. A carrier is not liable for 
failure to take steps to avert injury from one 
who has negligently placed himself in danger, 
where it has not omitted to discharge any du- 
ty towards such j^erson. — Carroll v. Interstate 
Rapid-Transit Co., 17 S.W. 889, 107 Mo. 65:1. 

Sup. 1903. A street railway company as- 
suming to carry a passenger standing on the 
steps of the platform of the car, outside of 
the gate, and on the side next to the other 
track, on which cars run in the opixisite di- 
rection, is chargeable with the duty of carry- 
ing him safely in that position, if it can be 
done by that high degree of care which the 
law requires the company to observe towards 
its passengers. — Parka v. St. Louis & S. Ry. 
Co., 77 S.W. 70, 178 Mo. 108, 101 Am. St. Rep. 
425. 

Sup. 1904. Where a passenger is permit- 
ted to stand on the platform of a cur, there is 
imposed on the carrier the duty of handling 
the car with increased care, in view of his ex- 
posed position. — Magrane v. St, Louis & S. 
Ry. Co., 81 S.W. 1158, 183 Mo. 119. 

App. 1910. Where decedent elected to 
ride on the platform of a street car when 
there was plenty of room inside, and was 
thrown from the car and killed before it 
reached decedent’s transfer point, the test of 
the carrier’s liability is not the rule of care 
requiretl of a passenger who is leaving the 
car at his destination, but the care required 
as to passengers at other points along the 
line.— Ely v. Southwest Missouri R. Co., 125 
S.W. 833, 141 Mo. App. 708. 

App. 1917. Street car company which 
permits passengers to ride upon steps of car 
is charged with higher degree of care owing 
to increased danger, and is to be held liable 
for even slight negligence. — Cooley v. Dun- 
ham, 195 S.W. 1058, 196 Mo. App. 399. 


App. 1918. Where a man standing on 
the step outside the line of street car was ac- 
cepted as a passenger, carrier had the duty 
of exercising the high degree of care reciuired 
by their relations, and commensurate with 
the circumstances. — Smith v, Kansas City 
Rys. Co., 204 S.W. 675. 

^280 (7). Care a« to paKaenvera who do 
not pay fare. 

Sup. 1922. That a passenger, while rid- 
ing on defendant’s railroad, was not an em- 
ployee and not authorized to receive or use 
the free pass on which he was riding, did not 
relieve the carrier who had accepted him as 
a passenger from using the same degree of 
care toward him as toward other passengers. 
—McGrath v. Payne, 245 S.W. 1061. 

^=:»280 (8). lilahllity aa to persona aecom- 
panylnir stock. 

App. 1909. A shipper of stock was re- 
quired by his contract to look after it, includ- 
ing the fastening of the car door. While the 
car was on a side track en route, he went to 
look after his stock, but, instead of returning 
to the caboose, where he was supposed to 
stay, remained in the car all night. A colli- 
sion oc*(Mirred during the night which injured 
him. Ueldy that the carrier’s employes had 
the right to assume that he would not quarter 
himself in the car, and the company owed him 
no duty except not to injure him purposely. — 
Fusselman v. Wabash R. Co,, 122 S.W. 1137, 
139 M(». App. 198. 

App. 1921. Rev. St. 1919, § 9938, requir- 
ing carrier to furnish caboose for the trans- 
portation of attendant of live stock, does not 
require railroad to take caboose along with 
the live stock car to the unloading chute. — 
Vulgamott V. Hines, 229 S.W. 394. 

App. 1928. Shipper riding on emigrant 
car with stock held not trespasser, though 
sons were riding without authority (Rev. St. 
1919, §§ 9927, 10444). — Lincoln v. St. Louis- 
San Francisco Ry. Co., 7 S.W.(2d) 460. 

^@=9281. Care au to periona under disabil- 
ity. 

Sup. 1890. In an action for personal in- 
juries received by plaintiff, a youth nine 
years old. In alighting from defendant’s cable 
cars, the court properly instructed that, if the 
jury found plaintiff was a passenger on de- 
fendant’s car, and that defendant’s agents 
and servants in charge of the car knew at 
what iK)int he wished to alight, and that, 
when they reached said point, they did not 
stop long enough to permit plaintiff, acting 
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with reasonable rare and diligence for one of 
his years, to alight In safety, and that by rea- 
son thereof plaintiff, in attempting to alight, 
was thrown from said car, and injured, then 
he is entitled to recover. — Uidenhour v. Kan- 
sas City enable Ry. Co., 14 S.W. 760, 102 Mo. 
270, affirming judgment 33 S.W. 889, 102 Mo. 
270. 

The fact that a passenger is evidently 
very young is a circumstance that must be 
taken into consideration by a carrier in the 
discharge of its duty to stop the car a suffi- 
cient length of time to give the passenger rea- 
sonable opportunity to alight in safety. — Id. 

Sup. 1912. If the conductor of a street 
car should have realized that a sudden start- 
ing of the car would throw down and injure a 
corpulent lady of 57 y(*ars who was entering 
the car, and she was accordingly thrown 
down and injured, the railroad company was 
liable. — Renjamin v. Metropolitan St. Ry. Co., 
151 S.W. 91, 245 Mo. 598. 

App. 1895. Where the attendant of an 
Intending i)assi*nger told the brakeman that 
the passenger was old and blind and asked 
him to put her on the train, whereupon the 
brakeman took hold of her and upon the at- 
tendant starting to follow with her baggage 
was told by the brakeman to get off, a con- 
tention that plaintiff’s instruction, making it 
the duty <if the hrakeman to conduct her to a 
seat after he knew she was old and blind, 
were erroneous for the reason that she had 
an attendant, making such service by the 
brakeman unnecessary, cannot be sustained. 
— Hanks v. Chicago & A. Ry. Co., 00 Mo. App. 
274. 

An instruction that, where an intending 
passenger on a railroad was old and blind and 
this fact was made known to defendant’s 
brakeman, it was his duty to conduct her to a 
seat, and if the train was started before the 
brakeman attempted to conduct her to such 
seat and she was thrown from the train in 
eonso<|uence the verdict should be for plain- 
tiff, was correct ; it being the duty of the car- 
rier to exercise greater care in case the pas- 
senger is old and intirm. — Id. 

App. 1910. Where an old lady in an 
enfeebled condition boarded a street car, the 
conductor who had watched her was negli- 
gent in giving a signal to start the car before 
she had hud a reasonable time in which to 
take a seat, rendering the railroad liable for 
injuries sustained to her by being throw’n 
against the side of a seat by the starting of 
the car. — Brady v. Springfield Traction Co., 
124 S.W. 1070, 140 Mo. App. 421. 


App. 1910. If a common carrier accepts 
a passenger known to be sick or enfeebled, it 
is bound to exercise for his safety a degree of 
care commensurate with the responsibility 
assumed, which would be such a degree of 
care as is reasonably necessary to protect the 
passenger from Injury, in view of his physi- 
cal condition. — Trout v. Watkins Livery & 
Undertaking Co., 130 S.W. 136, 148 Mo. App. 
621. 

App. 1912. That a passenger was in a 
weakened condition in consequence of illness 
will not prevent a rcH!overy for injury result- 
ing from the failure of the carrier to provide 
the car with reasonably sufficient heat for a 
person in ordinary health. — Roark v. Mis- 
souri Pac. Ry. Co., 147 S.W. 499, 363 Mo. 
App. 705. 

App. 1933. Where a carrier’s agents 
and servants have notice that a passenger’s 
physical condition is such as to re<iuire as- 
sistance to him in alighting from the car, 
and request for such assi.stance is made, it 
is its duty to render such assistance as is 
necessary to protect him from injury, though 
such notice was received after he had been 
accepted as a passenger. — Layne v. Chicago & 
A. R. Co., 157 S.W. 850, 175 Mo. App. 34. 

App. 1915. A carrier owes to a passen- 
ger in ill health the highest degree of care. — 
(iillogly v. Dunham, 174 S.W. 118, 187 Mo. 
App. 551. 

^=>282. Persons to whom earrier is lia* 
Me. 

Affecting sufficiency of evidence as to negli- 
gence, see iwst, ®=>318. 

Care as to persons accompanying passengers, 
see iK)st. ^=>.304. 

Who are passengers, see ante, ^237-246. 

Sup. 1875. Want of ordinary care on the 
part of railway employt^s, causing injuries to 
a person who was at the train to meet or part 
from a pa.ssenger, will render the railway 
company liable, although the ijerson injured 
was not hinis(‘lf an employe or passenger. — 
Doss V. Missouri, K. & T. R. Co., 59 Mo. 27, 
21 Am. Rep. 371. 

Sup. 1878. A gratuitous passenger may 
recover from a carrier for injuries occasioned 
hy its gross negle<‘t. — Lemon v. Chanslor, 68 
JVIo. 340, 30 Am. Rep. 799. 

Sup. 1892. A boy six years old was in- 
vited on a street car by the conductor, and 
in alighting was Injured because of the neg- 
ligence of the latter. Jleldy that the company 
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was liable in damafiT^s for such negligence, 
though the boy paid no fare. — Buck v. Peo- 
ple’s Street-Railway & Electric Light & Pow- 
er Co., 18 S.W. 1090, 108 Mo. 170, affirming 
judgment (1801) 46 Mo. App. 555, 

Sup. 1803. Where a i)ersun Intentionally 
hid himself on a car, knowing that he would 
not be permitted to ride if his presence was 
discovered, the railroad company owed him 
no duty of care by reason of any special re- 
lation assumed or existing between him and 
the company, save that it would not will- 
fully or recklessly Injure him after discov- 
ering him on the train. — Farber v. Missouri 
Pac. Ry. Co., 22 S.W. 631, 116 Mo. 81, 20 L. 
R. A. 356u 

Sup. 1001. In an action for injuries to 
a person riding on a freight train it was no 
defense that plaintiff was guilty of forgery, 
by reason of the fac-t that he was riding on 
a mileage ticket issued to another, and that 
he signed such other’s name to the part de- 
tached by the conductor in payment of his 
fare, where it appeared that the owner of 
the ticket authoriiscd plaintiff to so sign his 
name. — Merrielees v. Wabash R. Co., 63 S.W. 
718, 163 Mo. 470. 

Sup. 1002. Unless the damages com- 
plained of in an action to recover damages 
for the death of one killed in a railroad 
wreck arise out of a failure to perform a 
legal duty to the person injured, there is 
110 cause of action. It is not necessary that 
the duty be owing to the i>ersoii in particu- 
lar, but it is sullicieiit if it be owing to a 
class which embraces him, or to the public 
where he is concerned. — Feehnck v. Missouri 
Pac. U. Co., 66 S.W. 065, 167 AIo. 206. 

Sup. 1018. Mere fact that, when pro- 
spective pas.seiiger on freight train tres- 
passed on i^rt of right of way not intended 
for his use, he was not ejected, did not make 
him iiivitcn to go into same place second 
time, espi^cially where dangerous condition 
was obvious. — Ilainiltoii v. Pryor, 201 S.W. 
550, L, R. A. 10180, 212. 

App. IKSl. If a person by fraud or 
stealth gets upon a carrier’s vehicle without 
the knowledge of the carrier or his servant, 
and is either killed or injured through the 
negligence of the carrier or his servant, no 
action can be maintained for such death or 
Injury. — Siegrist v. Arnot, 10 Mo. App. 197. 

App. 1801. Where a freight train which 
stopped at flag stations on signals in order 
to take on passengers was so signaled to stop. 


and plaintiff endeavored to board the train 
while it was in motion, the train having 
slowpfl down, the relation of passenger and 
carrier existed. — Murphy v. St. Louis, I. M. 
& S. R. Co., 43 Mo. App. 342. 

App. 1900. The general duty of a car- 
rier to run its train with care does not be- 
come a duty to a particular person until he 
is in a position to have the right to complain. 
— Fusselman v. Wabash R. Co., 122 S.W. 1137, 
139 Mo. App. 198. 

App. 1010. If the relation of passen- 
ger and carrier has censed to exist, the 
liability of the carrier for the act of the 
servant in assaulting a passenger no longer 
exists. — Neuer v. Metropolitan St. Ry. Co., 127 
S.W. 669, 143 Mo. App. 402. 

App. 1910. A carrier is bound to exer- 
cise the same degree of care with reference 
to preventing injury to a postal clerk em- 
ployed on its trains as it is bound to exercise 
with reference to passengers. — Dunlap v. 
C’hicagc, R. I. & P. Ry. Co., 129 S.W. 262, 
145 Mo. App. 215. 

App. 1911. A street car company main- 
taining a viaduct exclusively for street car 
traffic, and maintaining a sign 92 feet away 
from the end of the viaduct to warn tres- 
passers, need not anticipate that a i>t‘rson not 
a passenger will attempt to ride on the car 
after it has started to run over the viaduct, 
and to hang onto the car until he is struck by 
a part of the sign, since it owes no duty to 
such person other than that of not wanton- 
ly or negligently Injuring him after the dis- 
covery of his peril. — Mathews v. Metropoli- 
tan St. Ry. Co.. 137 S.W. 1003. 156 Mo. App. 
715. 

App. 1912. Where plaintiff was riding 
on defendant's freight train with consent of 
its conductor, defendant was bound to exer- 
cise only ordinary care for his safety. — Mc- 
Donald V. St. Louis & S. F. R. Co., 146 S.W 
83. See Railroads, ^276(4) in this Digest. 

App. 1913. A shipper of live stock who 
accompanied it, and was advised that it 
W'ould be nwessary to pass over railroad 
yard.s to board the caboose at the distant 
point it was placed, was not a trespasser in 
going from tin' station to board the caboose, 
and it was the duty of the carrier to use rea- 
sonable* care to make the premises reason- 
ably safe. — Chorn v. Missouri, K. & T. Ry. 
Co., 153 S.W. 1060, 168 Mo. App. 518. 

App. 1913. A mail clerk assumes the risk 
of injuries incident to his transportation in 
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a mall car, though the carrier Is required to 
exercise toward him the same high degree 
of care generally imposed in favor of pas- 
sengers. — Farmer v. St Louis, I. M. & S. 
Ry. Co., 161 S.W. 327, 178 Mo. App. 579. 

App. 1914. One who boards a moving 
street car contrary to the street railway com- 
]>any’s express rules is not a i)a8senger, and, 
though he bo in a position of danger, the 
street railway comiwiny’s servants are bound 
only to use ordinary care to avoid injuring 
him after discovering his peril. — Siieaks v. 
MetroiK)litun St. Ry. Co., 166 S.W. 864, 149 
Mo. App. 311. 

App. 1021. Whore the conductor makes 
a sudden, unprovoktHi, willful, and malicious 
assault on one riding on roar of street car, 
without warning, and without affording him 
an opportunity either to pay his fare or to 
leave the car in safety, the injured person 
is entitled to recover, regardless of whether 
or not the relation of passenger and carrier 
exists. — Lainpe v. United Rys. Co. of St. 
Louis, 2.32 S.W. 240, 200 Mo. App. 357. 

^3:9283. Acts or omissioiis of carrier** 
employ^!. 

Admissibility of evidence, see post, ^317. 
Contributory iiegligeiuv, see iX)St, ®»336. 
Damages, see post, €=»319(3). 

Ej(‘ction of passengers and intruders, see post, 
03.52. 

Instructions, see post, 0321. 

Proximate cause of injury, see post, 0305. 
Questions for jury, see post, 0310, 320(2). 
Suliiciency of evidence, see post, 0318. 
Termination of relation of carrier and pas- 
senger, see ante, 0247, 282. 

(1). Who are employ^*. 

App. 1011. A railway company la liable 
for assault upon a passenger by its operator, 
though incidentally he worked as operator for 
an independent telegraph company, and 
though the passenger called to send a private 
message. — Roberts v. Wabash R. Co., 134 S.W. 
SO, 153 Mo. App. a3S. 

App. 1912. A railroad company was lia- 
ble for an assault committed by an employ^ 
acting as a special policeman charged with 
the duty of enforcing the company’s rules, 
and receiving all his compensation from the 
company. — Hedge v. St. Louis & S. F. R. Co., 
145 S.W. 115, 164 Mo. App. 201. 

App. 1019. Where n street railway com- 
pany was the only company having the right 
to operate cars in a city, the fact that the 


motorman and conductor of an interurban 
railway were in the latter’s general service 
did not prevent them from being the servants 
of the street railway In operating a car of the 
interurban railway over the street railway’s 
city tracks under an operating agreement be- 
tween the companies to that end, which agree- 
ment was pursuant to ordinance as to such 
operation. — Wilcox v. Kansas City Western 
R. Co., 213 S.W. 156, 201 Mo. App. 510. 

^s»283 (2). For what act* of employfi car- 
rier liable In veneral. 

Sup. 1890. A railroad company is liable 
for Injuries sustained by a passenger in jump- 
ing from a moving train, to which he is im- 
pelled by fear of injury to life or limb, in- 
duced by the conductor joining with others in 
simulated threats to rob the passenger, bind 
him, and throw him from the train. — Spohn 
V. Missouri Pac. Ry. Co., 14 S.W. 880, 101 Mo. 
417. 

Sup. 1895. Where the brakeman sta- 
tioned at the brake in the cupola of a caboose 
car, and so able to see up and down the track, 
on a signal for “Down brakes,” excitedly and 
recklessly calls to the passengers in the car to 
“Jump !” “Jump for your lives !” the company 
is liable for injuries to persons jumping from 
the moving train, though there is no real dan- 
ger, and it is not one of the brakeman’ s duties 
to warn passengers of danger. — MePeak v. 
Missouri Pac. Ry. Co., 30 S.W. 170, 128 Mo. 
617. 

Sup. 1897. A railroad company, while 
running a mixed train, is answerable for 
damages resulting to a passenger from jump- 
ing from the train on account of the negligent 
and terrifying acts of one of its brakemen, 
made in the car in which he was being carried, 
and from which he might reasonably infer 
that a wreck of the train was imminent, 
though such brakeman had no express duty to 
perform In or about such car, or in the direc- 
tion of passengers, and no real danger was 
imminent. — Ephlaud v. Missouri Pac. Ry. Co., 
37 S.W. 820, 137 Mo. 187, 35 L. R. A. 107, 59 
Am. St. Rep. 498, rehearing denied 38 S.W. 
926, 137 Mo. 187, 35 L. R. A. 107, 59 Am. St. 
Rep. 498. 

App. 1885. For the abuse, mistreatment, 
and injury of and to a passenger by a conduc- 
tor the railroad corporation is as much liable 
as if done by its organized board of directors. 
— Randolph v. Hannibal & St. J. Ry. Co., 18 
Mo. App. 609. 

App. 1895. Plaintiff, who was riding in 
a box car with stock which he was shipping, 
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went to the caboose and asked the conductor 
for some oil to till his lantern, which was nec- 
essary to enable him to care for the stock. 
The conductor told him to come to the cal>oose 
at the next stop and he would pive it to him, 
and in so doing, in the dark, he fell into a 
culvert and was injured. livid, that plaintiff 
was entitled to recover, the conductor acting 
in the line of his duty in directing plaintiff to 
come to the caboose, and, knowing it was dark, 
should not have stopped the train over the 
culvert. — Nurse v. St. Louis & S. F. liy. Co., 
01 Mo. App. 07. 

App. 1897. It is the duty of a brakeman 
on a mixed train to assist in stopping the 
train, whether an ordinary stop or for the 
purpose of averting an accident, and if in the 
performance of such duty he willfully and 
maliciously terrorizes and injures i)assengers, 
the carrier is lial)le. — Epliland v. Missouri 
Pac. Ily. Co., 71 Mo. App. r»97. 

App. 1(K)3. Where a street car conduc- 
tor, a(‘tiug within the scope of his employ- 
ment, commits a malicious tort against a pas- 
senger, the cfimpany is lialde to the same ex- 
tent as an individual would be. — Grayson v. 
St. Louis Transit Co., 71 S.W. 730, 100 Mo. 
App. 00. 

App. 11K)9. The inference that a car re- 
pairer negligently puslunl up a car door which 
he had been requested to repair by the shipper 
accompanying the car, whereby it W'as cau.sed 
to fall on the shipper and injure him, is un- 
w^arrantable, where it does not appear that it 
was unnecessary to lift the door to see how it 
could be repaired, or that it w^as unskillfully 
lifted. — Jones v. St. Louis, I. M. & S. Uy. Co., 
116 S.W. 4, 135 Mo. App. 408, 

App. 1912. A railroad company held lia- 
ble for the intentional acts of its switchmen 
in the performance of their duties as such. — 
Richmond v. Missouri Pac. Ry. Co., 144 S.W. 
168, 102 Mo. App. 422. 

App. 1913. Where a traveler enters a 
taxicab, which is the vehicle of a common car- 
rier, the relation of pas.senger and carrier is 
established, and the carrier becomes bound to 
protect him, not only from Insult and as.sault 
by outsiders, but from its own servants. — Van 
Hoefen v. Columbia Taxicab Co., 102 S.W. 
694. 179 Mo. App. 591. 

App. 3913. A passenger is entitled to de- 
corous treatment from the carrier, and it is 
liable if its servants as.sault or insult him. — 
Fornoff v. Columbia Taxicab Co., 102 S.W. 
699, 179 Mo. App. 620. 


App. 1910. Where passenger on platform 
was reciuested by brakeman to help in lifting 
a barrel, conductor was not required to forbid 
I)as.senger to give such help where there was 
no Inherent danger in the work and no reason 
to anticipate danger. — Shaffer v. St. I.oiiis & 
S. F. Ry. Co., 208 S.W. 145, 201 Mo. App. 107. 

(8). Asnaalt or personal violence. 

Sup. 1893. The relation of carrier and 
passenger places the former under the obliga- 
tion to carry the pas.senger safely and i)roper- 
ly, and treat him respectfully, and it is bound 
to protwt him from violence and insults by its 
servants. — Farber v. Mis.souri Pac. Ry. Co., 22 
S.W. 631, 116 Mo. 81, 20 L. R. A. 350. 

Sup. 1004. An instruction that if plain- 
tiff’s intestate, who died from injuries in- 
flicted by the conductor of a street (air, jiiilled 
the conductor off the car the latter was en- 
titled to strike deceased in resistance thereof, 
and if de(*eas(‘d succeeded in pulling thc» con- 
ductor from the car, and then engaged in a 
physical conflict wdth him, the conductor was 
entithnl to resi.st any assault that dec£‘as(*d 
made on him, and, even if the conductor did 
more than was necessary to resist such as- 
sault and in doing so shot deceased, the car- 
rier was not liable for its conductor’s conduct, 
was proper. — O’Brien v. St. I.»ouis Transit Go., 
84 S.W. 939, 185 Mo. 263, 105 Am. St. Ui‘p. 
592. 

An instruction that, though the conductor 
voluntarily followed deceased from the car, 
and thereafter engaged in a physical (‘onflict 
w’ith him, and as a ri*sult ther(»of dec(‘a.sed 
was .shot by the conductor, yet such voluntary 
act of the conductor was no part of his duty 
as conductor, and defendant was not liable for 
the conseiiuences thereof, was erroneous. — Id. 

An Instruction that if deceased, ju.st be- 
fore alighting from the car, called the conduc- 
tor vih* names, and .struck him, and the con- 
ductor, In resenting the insult and ri'pelling 
the assault, struck deceased, and dc'ceased 
dragged the conductor from the car, and was 
shot in a fight which ensucnl on the ground 
away from the car, from which shooting de- 
ceased died, plaintiff was not entitled to re- 
cover, was proper. — Id. 

An instruction that if deceased struck the 
conductor before the latter had made any as- 
sault upon him, and a fight ensued on the 
street, off the car, during which the conductor 
shot and killed deceased, defendant was not 
liable, was erroneous; for if after striking 
the conductor, deceased attempted to get off 
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the car, and the conductor held and beat him, 
and then followed him off the car, and killed 
him, the carrier would be liable. — Id. 

Sup. 1908. That a passenger brought on 
the altercation in which he was shot and 
killed by the conductor in charge of defend- 
ant’s street car will not preclude a recovery 
against the carrier under Rev. St. 1899, § 2804, 
for the passenger’s death.— O’Brien v. St. 
Louis Transit Co., 110 S.W. 705, 212 Mo. 50, 
15 Ann. Cas. 86. 

Sup. 1919. Though conductors of rail- 
way cars, both street and steam, cannot law- 
fully assault a passenger, their position and 
employment do not deprive them of the right 
of self-defense; and, if wrongfully assaulted, 
they have the same right of self-defense ac- 
corded to the ordinary citizen. — Wiard v. 
Dunham, 210 S.W. 873. 

Sup. 1022. If a person on a car is as- 
saulted and wantonly injured by conductor 
it would not matter as resiM*cts the carrier’s 
liability whether he was a i)jisseng(‘r or not. 
—State ex rel. Tnltc'd Rys. Co. of St. Louis 
v. Allen, 240 S.W. 117. 

App. 1884. Repelling assault by passen- 
ger. See Hayes v. St. Louis R. Co., 15 Mo. 
App. .584, memorandum. 

App. 1003. A carrier is liable where 
plaintiff, after a street car had stopped for 
tlie puri»ose of receiving passengers, and while 
still, or slowly moving, attempted to get on, 
and was violently and without provocation 
assaulted by the conductor, causing idaintiff 
to fall from the car, whereby he sustained 
injuries. — Strauss v. St, Louis Transit Co., 
77 S.W. 156, 102 Mo. App. 644. 

App. 1903. The carrier is not liable to a 
passenger for assault and battery, who, from 
having assaulted the conductor, and using a 
crowl)ar in a threatening manner, is Injured 
in a street car by the conductor, using such 
force only as necessary to rei^el the assault. — 
Ickenroth v. St. Louis Transit Co., 77 S.W. 
162, 102 Mo. App. 597. 

App. 1004. Where a conductor, while en- 
gaged in the service of a street railway com- 
pany, in charge of one of its cars, willfully 
assaulted a passenger, the company, though 
a corporation, is liable therefor. — O’Donnel v. 
St. Louis Transit Co., 80 S.W. 315, 107 Mo. 
App. 34. 

App. 1907. Offensive language by a 
street car passenger will not justify the con- 
ductor in assaulting him, however insulting 


or opprobrious, though evidence thereof may 
be given in mitigation of damages. — Mitchell 

V. rnited Railways Co., 102 S.W. 661, 125 
Mo. App. 1. 

App. 1908. Where a railway brakeman, 
while looking after the train, assaulted a pas- 
senger whom he found in a freight car in- 
stead of in the passenger coach w’here he 
should have been, the assault was committed 
within the scope of the brakeman’s employ- 
ment, and the carrier was liable for his act. 
—Keen v. St. Louis, 1. M. & S. R. Co., 108 S. 

W. 1125, 120 Mo. App. 301. 

A carrier is absolutely bound to protect a 
passenger from unlawful assaults by its serv- 
ants. — Id. 

App. 1010. The rule that the master is 
not liable for the torts of the servant, unless 
the act itself pertains to the service for which 
the servant is employed, does not apply to 
an assault on a passtmger by a carrier's serv- 
ant, in which case the carrier’s liability arises, 
not out of the relation of master and servant, 
but out of that of carrier and passenger; the 
carrier being bound to protect the passenger 
against assaults, not only of its servants, but 
of third persons. — Shelby v. Metropolitan St. 
Ry. Co., 125 S.W. 1180, 141 Mo. App. 514. 

App. 1010. Though one person may In- 
stigate a combat by insulting language or 
conduct, still the law does not justify his ad- 
versary on the plea of self-defense in the use 
of unnecessary force, and this rule applies to 
assaults made by street car conductors on 
pass(*ngers. — Xeuer v. Metropolitan St. Ry. 
(^o., 127 S.W. 66i), 143 Mo. App. 402. 

A carrier is liable for the acts of its con- 
ductor in assaulting a passenger while en- 
gaged in the performance of his duty as such, 
prtKiisely as the conductor himself would be. 
—Id. 

App. 1912. A railroad company was lia- 
ble for an a.ssault committed by an employd 
acting as a watchman with the knowledge of 
the local agents for the company, though his 
primary duties were inspecting and rei>alr- 
ing engines. — Hedge v. St. Louis & S. F. R. 
Co., 145 S.W. 115, 164 Mo. App. 291. 

App. 1913. Where the operator of a tax- 
icab, who was intrusted with collection of 
fares, assaulted a passenger, and held him 
prisoner until a higher fare than that agreed 
upon was finally paid, the taxicab company 
cannot escai>e liability on the ground that the 
acts of the operator were without the scope of 
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his authority. — Van Hoefen v. Columbia Tax- 
icab Co., 162 S.W. eW, 179 Mo. App. 591. 

Where the driver, and another in charge 
of a taxicab, held plaintiff, a passenger, pris- 
oner in the cal) for some time until he was 
finally able to force open tlie door and alight, 
and they then caught him and held him pris- 
oner on the pavement until he was compelled 
to pay an excessive fare, the assault was a 
continued one, beginning with the imprison- 
ment in the cab. — Id. 

Where the servant of a common carrier 
falsely imprisons a passenger while the i>as- 
senger is yet in the vehicle, and after the 
passenger alights the assault is renewed, the 
law will not undertake to determine w’hether 
the assault after the passenger alighted was 
beyond the servant’s employment. — Id. 

App. 1914. A threat by a passenger to 
report the conduct of the conductor of a street 
car does not justify the conductor in assault- 
ing the passenger. — Stcrneman v. Springfield 
Traction Co., 163 S.W. 258, 178 Mo. App. 64. 

Where the conductor of a street car as- 
saulted a jiasseiigcr before the latter had de- 
barked, and after he had knocked the passen- 
ger to the ground he continued the assault, 
the company was liable also for the continued 
assault. — Id. 

App. 1914. Where a railroad ticket 
agent assaultcKl a passenger trying to induce 
the agent to return his change for a ticket 
purclwised, the assault was within the scope 
of the ticket agent’s employment, and defend- 
ant is liable therefor. — Bledsoe v. West, 171 
S. W. 622, 186 Mo. App. 460. 

App. 1914. That a brakeman’s deliber- 
ate and iinprovoked assault on a passenger 
on a train was merely in furtherance of a 
personal grudge does not exonerate the car- 
rier from liability. — Winston v. Lusk, 172 S. 
W. 76, ISO Mo. App. 381. 

App. 1917. AVhere a conductor before 
stopping his train takes hold of a iinssenger 
to eject her for failure to pay her fare, he is 
guilty of an assault rendering the comi)any 
liable in damages. — Briggs v. Lusk, 190 S.W. 
380. 

App. 1919. In view of the power given 
railroad companies by Hev. St. 1909, $ 3093, 
to eject disorderly passengers, a conductor 
may not assault a boisterous and drunken 
passenger and whip him, allowing him to con- 
tinue his journey. — I*arris v. Leering South- 


western Ry. Oo., 208 S. W. 97, 203 Mo. App. 
182. 

App. 1921. If a passenger assaults a 
conductor, the latter has a right to defend 
himself, and if in a personal combat between 
them, brought on by the passenger’s wrong- 
ful assault, the passenger is injured, the car- 
rier will not be liable, provided in repelling 
the attack the conductor uses no more force 
to repel the attack than is reasonably nec- 
essary for his defense and the protection and 
orderly conduct of the carrier’s business, and 
where the carrier seeks to justify the assault 
it is incumbent upon it to show that no more 
force was used than was necessary under the 
circumstances. — Parris v. Peering {South- 
western R. Co., 227 S. W. 1071. 

App. 1923. An assault by a railroad em- 
ployee on a passenger is entirely excused only 
when the passenger’s provocative conduct is 
such as in law amounts to a justification of 
the assault on the ground of self-defense, but 
where less than this, evidence of provocation 
is admissible in mitigation of damages only. 
— Hunter v. Kansas City Rys. Co., 248 S.W. 
998, 213 Mo. App. 233. 

^=9283 <4>. Abusive and Inaultlnar lan- 
Srnaire* 

App. 1902. Street railway companies’ 
employes must treat passengers with resi)oet, 
and not subject them to insult and violence. 
— Murphy v. St. Louis Transit Co., 70 S.W. 
159, 96 Mo. App. 272. 

App. 1903. Plaintiff, while a passenger 
with his son on a strtK't car, in answer to a 
question from the conductor, said his son was 
9 years of age, whereuiK)n the conductor an- 
sw'ered: “You can’t give me a stiff like that. 
He is 14 years old thereby <*harging plain- 
tiff with lying. Held, that the company was 
n<»t liable. — Cray. son v. St. Tx)uis Transit Co., 
71 S.W. 730, 100 Mo. App. 60. 

App. 1917. Conceding that ticket agent 
made honest mistake, it would not relieve 
railroad if agent was insulting in insinuating 
that plaintiff was attempting to obtain tick- 
et without paying therefor. — Kno(‘ll v. Kan- 
sas City, C. C. & St. J. Ry. Co., 198 S.W. 79. 

^=s»283 C6). Number and efficiency of aerv- 
niilM 

Sup. 1899. A street-railway company is 
liable for injuries to passengers caused by Its 
failure to employ a skillful conductor and 
grlpman. — Olsen v. Citizens’ Ry. Co., 54 S.W. 
470, 152 Mo. 426. 
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^= 3 » 284 . Aotfl of fellow paeeemgon w 
otker tliird penone. 

See post, 4»286. 

^=^284 (1). Dnty to proteot paaaeniree 
from acts of fellow passengers. 

Sup. 1885. It is the duty of a railroad 
company and its conductor to use the utmost 
vigilance and care in maintaining order and 
in protecting imssengers from violence and 
insults from others, though such other persons 
he i>assongers, and a failure to do so will 
render the company liable for damages to a 
passenger injured by reason of such neglect. 
— Spohn V. Missouri Pac. Ry. Co., 87 Mo. 74. 

In an action against a railroad for an in- 
jury coming from or threatened by another 
l)assenger, it is necessary for plaintiff to show 
that the conductor or other i>erson in charge 
of defendant's train knew of the threatened 
injury, or from the character and number of 
IKU-sons ou board and the surrounding cir- 
cumstances might reasonably have antici- 
pated the Injury. — Id. 

Sup. 1890. A carrier of passengers by 
railroad is bound to use the utmost practica- 
ble care, not only to safely transport its pas- 
sengers, but to i>rotect them in transit from 
violence and insults from those on the train, 
including fellow passengers, and a failure to 
do so will render the carrier liable for any 
damage naturally and directly resulting 
therefrom. — Spohn v. Missouri Pac. lly. Co., 
14 S.W. 8S0, 101 Mo. 417. 

Sup. 1S93. The mere fact that a male 
passenger, in the hearing of the conductor, of- 
feriHl to conduct jila intiff to an hotel, is not 
sufficient to suggest to the conductor the dan- 
ger of assault and ravishment, so as to ren- 
der the company liable therefor. — Sira v. Wa- 
bash U. (%)., 21 S.W. 905, 115 Mo. 127, 37 Am. 
St. Rep. 380. 

Sup. 1896. Plaintiff was a passenger on 
one of defendant’s summer street cars. De- 
fendant’s driver acted also as conductor. A 
fellow passenger inadvertently tlirew a light- 
ed match on plaintiff’s dress, which blazed up 
suddenly. The driver immediately stopped 
the car, but before he could render any as- 
sistance to plaintiff she had left the car from 
the rear door, and was severely burned before 
the flames were extinguished. Held, that de- 
fendant was not chargeable with negligence. 
— Sullivan v. Jefferson Ave. Ry. Co., 34 S.W. 
560, 133 Mo. 1, 32 L. R. A. 167. 

Sup. 1918. Where conduct of Intoxicat- 
ed passenger prior to assault on plaintiff was 


not such as to worn those In charge of train, 
or any one else on car, that he intended to as- 
sault any one, the defendant railroad com- 
pany was not liable for his assault on plain- 
tlfT.—Lige v. Chicago, B. & Q. R. Co., 204 S. 
W. 508, 275 Mo. 249, L. R. A. 1918F, 548. 

App. 1919. Where a disorderly passen- 
ger as.saults a fellow passenger it is the duty 
of the railroad company’s st*rvants to pro- 
tect the latter, and they may use such force 
as is necessary, but they are not justified In 
assaulting a passenger who is guilty merely 
of boisterous and Indecedent conduct, hut 
should eject him. — Parris v. Deering South- 
western Ry. Co., 208 S.W. 97, 203 Mo. App. 
182. 

App. 1920. A carrier owes to each pas- 
senger the highest practical degree of care to 
protect him from insults and violence at the 
hands of other jjassengers, and on account of 
the well-known tendency of persons who are 
intoxicated to offer insults by words and acts, 
and to commit acts of violence toward others, 
this duty of a carrier becomes much greater 
in degree in such oases, since the degree of 
care rises with the degree of danger.— Aber- 
nathy V. Missouri Pac. R. Co., 217 S.W. 568. 

The mere fact that a passenger receives 
Injury at the hands of another passenger, who 
is intoxicated, does not make out a case of 
liability, a carrier in such a case not being an 
insurer, but only reriuired to guard against 
that which a very careful person would an- 
ticipate as likely to happen ; and where there 
is nothing in the conduct or known disposi- 
tion of the passenger, other than mere intoxi- 
cation, to warn the trainmen that he is likely 
to lH*conie violent or insulting towards an- 
other paissenger, then the carrier is not liable 
for sudden acts of such character. — Id. 

If a drunken or disorderly man is on a 
carrier’s vehicle, the carrier will not be al- 
lowed to say, after a passenger has hcH'n sul>- 
jectc^ to insult or injury, that the carrier’s 
servants did not know or could not have fore- 
seen that the particular Individual who was 
insulted was In danger of such au insult or 
injury, if they were apprised, or with proper 
care could have known, of circumstances 
which indicated that some one would be in- 
jured unless the disorderly passenger were 
ejected or controlled. — Id. 

A^p. 1921. The duty of a common car- 
rier to exercise the utmost care to safely 
transport passengers and to protect them 
while in transit from insult and violence at 
the hands of all on the conveyance, including 
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fellow iMisscngors, is not a duty amounting to 
an absolute guaranty that a passenger will 
be transported absolutely siife to his destina- 
tion, or that he will not be insulted or injured 
by a fellow passenger while in transit, but 
means that those in charge of the convey-* 
ance must use the highest degree of care con- 
sistent with the business, to ascertain and 
prevent such injuries; and the carrier is not 
liable for an injury to a passenger caused by 
an imiKmding danger, when not discernible by 
the exercise of that degi’tH* of care. — Liljegren 
V. United Rys. Co. of St. Louis, 2J7 S.W. 1125. 

Where conductor of a street car had good 
reason to believe that an intoxicatcnl passen- 
ger would assault and kiss plaintiff, by rea- 
son of assaults on other passengers, it was 
his duty to take steps toward ejecting such 
intoxicated ix^rsou; such (*ourse appearing to 
be the only appropriate mts-ins of protecting 
the other passengers in the car from insult 
and violence. — Id. 

App. 1021. A carrier’s failure to adopt 
reasonable expedients to avoid danger from 
crowds struggling to get on its cars is negli- 
gence rendt*riug it liable for injury thus prox- 
irnately caused.— (Irubb v. Kansas City Kys. 
(’o., 230 S.W. ()75, 207 Mo. App. 10. 

It is tlU‘ duty of the carrier to exercise 
the high(*st pra(*tical degree of care, and not 
merely ordinary care to protect its passengers 
from violence or injury from other passen- 
gers. — Id. 

In a passenger’s action for personal in- 
jury resulting from being pushed under a 
moving car by a crowd of intending passen- 
gers, defendant’s claim that the method of 
l)rotc<*ting passengers observed on this occa- 
sion had been followed for a long time with 
no untoward results, and hence there was no 
negligence, cannot be upheld, since a mere 
negligent method for a long period of time, 
free from injuries, does not establish a cor- 
rect standard of care and safety, particularly 
where evidence shows such method had not 
always been followed. — Id. 

^284 (2). Acts of third persona in gen- 
eral. 

Sup. 181)3. A carrier is bound to protect 
his passengers from violence and insults by 
strangers and co-passengers. — Farber v. Mis- 
souri Pac. Ry. Co., 22 S.W. 631, 116 Mo. 81, 
20 L. R. A. 350. 

Sup. 1918. A common carrier of passen- 
gers for hire is bound to exercise utmost prac- 
ticable care to safely transport its passen- 


gers, and to protect them while in transit 
from insults and violence at the hands of all 
on the train, including fellow passengers. — 
Lige V. Chicago, B. & Q. R. Co., 204 S.W. 508, 
275 Mo. 249, L. R. A. 1918P, 548. 

App. 1903. Where a street car conductor 
stopped his car for two ladies to get off, and 
after one got off, but before the other had 
done so, some one not in the employ of the 
railway company, nor with the authority or 
knowledge of the conductor, gave the motor- 
man the signal to start, and he did so, throw- 
ing th(* second lady to the ground, there was 
no negligence on the part of the railway com- 
pany, and such passenger could not recover 
from the company for the injury so sustained. 
— Krone v. Southwest Missouri Electric Ry. 
Co., 71 S.W. 712. 97 Mo. App. 009. 

App. 1906. The duty of a carrier to ex- 
erci.se the highest degree of care to proti^ct a 
passenger from assaults, whether offered by 
.strangers or by the carrier’s servants, con- 
tinues until the passenger has left the vehicle 
in safety at his destination. — M(*Querry v. 
Metropolitan St. Ry. Co., 92 S.W. 912, 117 Mo. 
AiJp. 255. 

App. 1910. A carrier is under no obliga- 
tion to protect a passenger from the criminal 
assault of persons in no way connected with 
the carrier, and which assault th(*re was no 
reason to anticipate. — Rice v. (^hicago, B. & 
Q. Ry. Co., 131 S.W. 374, 153 Mo. App. 35. 

App. 1921. Where a carrier has permit- 
ted third ptu’sons to (mter on its premises, or 
cars, and bei*ome passengers thereof, the car- 
rier is re(iuired to exercise the utmost vigi- 
lance to protect the passengers from insult and 
injury arising from others who occupy simi- 
lar relations with resp(‘ct to the party injured, 
but a different rule prevails with resix‘ct to 
the carrier’s liability for injuries to iijissen- 
gers who receive injuries from the acts of 
persons beyond the control of the carrier, and 
for which it is in no way responsible, in which 
case the carrier is only required to exercise 
ordinary care and vigilance to discover and 
prevent injury to x)a.ssengers. — Williams v. 
Ea.st St. Louis & S. Ry. Co., 232 S.W. 759, 207 
Mo. App. 233. 

A carrier operating electric lines into 
East St. Louis at the time mobs were lynching 
negroes there should have anticipated that 
negress boarding the car out of the city, bound 
for the city, was likely to be subjecttnl to 
tortures and ill treatment if brought into the 
city. — Id. 
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App. 1024. Where one offered himself 
as elevator passenger on first fioor of a pub- 
lic building and was carried to fourth floor 
by regular oi^erator, there was an implied ob- 
ligation to take him down, and hence, in ac- 
tion under Kev. St. 1010, § 4217, for death of 
sucli passenger, bused on negligent condition 
of elevator and negligence of oi)eralor in op- 
erating elevator, fact that alleged trespasser 
was oi)erating elevator at time of passenger's 
death did not relieve defendant from liability. 
—Williams v. Short, 2(iS S.W. 7(Ki, 210 Mo. 
App. 00. transferred from Supreme (3ourt, 203 
S.W. 200. 

^=:9284(S). Liability for actu of poiital 
clerk. 

App. ISOO. Where the operatives of a 
train permitted one who was not employed 
by the railroad company to throw a switch, 
and he did it in such a manner as to cause an 
injury to a passenger, the carrier was liable 
for such injury. — Dimniitt v. Hannibal & St. 
J. Ry. (^o., 40 Mo. App. (^>4. 

<g=:9284 (4). Liability for negrllfirence of 
other carrier. 

Sup. 1002. A passenger on his way to 
New York iiKpiired of a porter standing be- 
side a train whether it was the New York one, 
and, receiving an afiirmative answer, and an 
invitation to get on. hoarded it, but then, 
learning that it was a train on anothcT road, 
jumped olT while it was in motion. lie alight- 
ed on tli(‘ platform at a ]>oint where it was 
greasy, slipped, and was injured. The train 
from which he junii)ed was operate<l by a dif- 
ferent road than the one owning and con- 
ducting the depot Tivhl, in an action against 
the latter road, that it was error to charge 
that, lK*fore plaintiff could recover, the jury 
must find defendant’s negligence to be the sole 
cause of the injury, it being liable if its negli- 
gence concurrefl with that of the other road. 
— Newcomb v. New York Cent. & II. R. R. Co., 
m S.W. 34S, 169 Mo. 400. 

App. 1911. A flagman stationerl at a 
railrojid crossing used by a street railway 
company is the agent of the latter, and it is 
liable for his negligence in signaling a motor- 
man to cross. — Augustus v. Chicago, R. T. & 
P. Ry. Co., 134 S.W. 22, 153 Mo. App. 572. 

^=»285. Act of God. major, or inevi- 
table accident. 

Duty to take precautions as to track, see post, 

^ 291 . 

Instructions, see post, C»321. 

Sup. 1866. Carriers of passengers, not be- 
ing insurers of their safety, are not responsi- 


ble, where all reasonable care, skill, and dili- 
gence have been employed for mere accident 
or misadventure any more than for the act of 
(iod or the public enemy. — Sawyer v. Hanni- 
bal & St. J. R. C^o., 37 Mo. 240, 90 Am. Dec. 
382. 

A railroad company is not liable for an 
injury to a passenger caused by the precipita- 
tion of a train into a chasm, the bridge over 
which had been burnt by the public enemy, if 
the officers in charge of the train had no 
means of knowing that the bridge had been 
burnt, and us(»d as much care and diligence 
as a very priuhnt and careful man would 
have ex<u'cised where his own Interest and 
safety were concerned. — Id. 

Sup. 1SS2. Since carriers of pas.songers 
arc' not insurers, and are not responsible for 
.accidents when all reasonable skill and dili- 
genct» have been employed, and when ev(U*y- 
thiiig has been done* which human foresight 
can sugg('st, an instruction authorizing a ver- 
dict against a carrier, for a personal injury to 
a pas.seng(u-. by being struck by a door falling 
fn»m its place on the car, if the door could 
have bemi kept from falling, and the carrier 
us(h1 the greatest possible care and diligence 
in reference to the door, was erroneous. — (lil- 
son V. Jackson County Horse Ry. Co., 76 Mo. 
282. 

Sup. 1882, In an action against a rail- 
road company for the death of a passenger, 
it was shown that the death of the passenger 
n‘sulf(*d from a sudden and unknown weaken- 
ing of the railroad track in consHiuence of an 
unjiri^fedented rainstorm. There was no neg- 
ligent defect in the car in which the deceased 
was riding, nor in any other portion of the 
train. There was no defect in the construc- 
tion of the roadway. The engineer had no 
notice of the extraordinary violence of the 
rainstorm before reaching the place of the ac- 
cident. but on arriving there he found the 
water within a few inches of the ties, and in 
the pond over which the track ran from 3 to 
3% feet higher than he had ever seen it be- 
fore. Held that, if the engineer had reason 
to believe that the water had been higher 
than it was when he reached the place, or that 
it had remained at the height at which he 
saw it long enough to soften the earth on 
which the ties rested, plaintiff w’as entitled 
to recover.— Ellet v. St. Louis, K. C. & N. Ry. 
Co., 76 Mo. 518. 

Sup. 1913. A carrier of passengers is 
liable for injury to passengers from all causes 
except injuries resulting from the act of God 
or the public enemy, or from the operation of 
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the elements including storm and flood. — 
Hurck V. Missouri Pac. Ry. Co., 168 S.W. 681, 
252 Mo. 39. 

A?p. 1870. Where an injury is caused 
by an act of God operating jointly with the 
•negligence of a carrier, hut the negligence of 
the carrier only remotely or indirectly con- 
tributes to the effect, the carrier is not liable. 
—Gillespie v. St. Louis, K. C. & N. Ry. Co., 6 
Mo. App. 554. 

A carrier is required to exercise only such 
foresight and care in preventing or averting 
the effect of an act of God as ordinarily pru- 
dent persons in the same business would use 
under all the circumstances of the case. — Id. 

In an action against a carrier for inju- 
ries to a passenger caused by the washing 
away of a part of the roadbed by a heavy rain 
storm, an instruction that, if defendant so 
constructed its roadbed that it was liable to 
l)e washed away by a heavy rain storm, it 
was immaterial how sudden or extraordinary 
the rain storm may have been, is erroneous. 
--Id. 

€r=>286. Condition and mo of premlaoB. 

Care as to persons accompanying passenger, 
see post, ^304(2). 

Contributory negligence of persons injured, 
see post, ^327. 

Instructions, see ix)st, ^321. 

Persons accompanying passengers, see post, 
<&=>304(2). 

iiuestions for jury, see post, <3=»320. 

^==9280(1). In ffoiieral. 

Sup. 1894. A carrier of passengers owes 
to those approaching or leaving its trains the 
duty of keeping it : station platform in a rea- 
sonably safe condition for convenient use, and 
is liable to such i)ersons who are themselves 
careful for damages sustained by reason of its 
negligence in not observing its duty. — Puller- 
ton V. Fordyce, 25 S.W. 587, 121 Mo. 1, 42 
Am. St. Rep. 516. 

When, by the breaking of a plank In a 
station platform, a hole six feet long and 
eight Inches wide is made, which, though it 
could be repaired in a few minutes, is left 
four days unmended and unguarded, the rail- 
road company is liable to a passenger injured 
therel)y. — Id. 

Sup. 1807, When by the breaking of a 
plank in a station platform, a hole six feet 
long and eight inches wide was made, which, 
though it could be repaired in a few minutes, 
was left four days unmended and unguarded, 


the railroad company was guilty of negli- 
gence, as a matter of law, as against a pas- 
senger injured thereby. — Fullerton v, For- 
dyce, 44 S.W. 1053, 144 Mo. 619. 

Sup. 1898. In an action for death of a 
passenger caused by his falling from the plat- 
form of an elevated station owing to the ab- 
sence of a sufflcieiit railing, plaintiff was not 
bound to show what space ordinarily is left 
between the cars and railing by other com- 
panies like defendant. — Barth v. Kansas City 
El. Ry. Co., 44 S.W. 778, 142 Mo. 535. 

Sup. 1890. A carrier is bound only to 
keep a dci)ot platform in a reasonably safe 
condition for passengers. — Robertson v. Wa- 
bash R. Co., 53 S.W. 1082, 152 Mo. 382. 

Sup. 1909. A carrier must exercise ordi- 
nary and reasonable care in the construction 
and maintenance of station platforms, includ- 
ing a railing extending from the end of a plat- 
form parallel with the track across a viaduct. 
— Joyce V. Metropolitan St. Ry. Co., 118 S.W. 
21, 219 Mo. 344. 

Sup. 1910. A carrier held not liable to 
a passenger who accidentally fell from plat- 
form of its depot at a point of depression 
caused by a descent of ground, but not caus- 
ing a sutticient elevation to render it danger- 
ous. — Ilueston V. Quincy, O. & K. C. Ry. Co., 
189 S.W. 1170. 

App. 1881. It is the duty of railway 
companies to keep in safe (‘ondltlon all por- 
tions of their platforms and approaches there- 
to to which the pnldic do or would naturally 
resort, and all portions of their station ground 
reasonably near to their platforms. — Chance 
V. St. Louis, I. M. & S. Ry. Co., 10 Mo. App. 
351. 

App. 1886. The law recpiiros railroads 
to provide reasonably safe landings for pas- 
sengers. — Stafford v. Hannibal & St. J. R. Co., 
22 Mo. App. 333. 

App. 1804. A carrier of iwssengers is 
required to exercise a great degree of care 
in taking care of its passengers, and it is its 
duty to keep in a reasonably safe condition 
its platforms and approachc‘s thereto, to which 
the passengers would naturally resort, as well 
as every part of their station grounds reason- 
ably near to the platform where passengers 
or those who have purchased tickets with a 
view of taking passage on its cars would or- 
dinarily be likely to go.— -Gunderman v. Mis- 
souri, k. & T. Ry. Co., 58 Mo. App. 370. 

App. 1906. A passenger, when invited by 
the carrier, may leave the train at a meal sta- 
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tlon to obtain a meal, and on such occasions 
he may walk alongside of the train for relax- 
ation, and if he Is Injured while in the exer- 
cise of reasonable care, by a defect existing 
at a place the carrier should have anticipated 
would be used for such puriwse, it is liable. — 
Laub V. Chicago, B. & Q. By. Co., 94 S.W. 650, 
118 Mo. App. 488. 

App. 1910. A railroad company must 
keep the platform at a station on which it in- 
vites passengers to alight in good condition, 
and is liable for accidents to passengers 
alighting from its train by reason of a defect 
in the platform. — McClanahan v. St. Louis & 
S. F. R. Co., 126 S.W. 635, 147 Mo. App. 386. 

App. 1911. A railroad company is only 
bound to use ordinary care to keep Its plat- 
forms and approaches in a safe condition for 
passengers, and, if a defect in a platform was 
not dire(*tly caused by its servants, it must be 
shown that it or its servants knew, or by the 
exercise of ordinary care could have known, 
of the defect, in time to have had reasonable 
opportunity to repair it, and failed to do so, 
in order to make the company liable for in- 
juries to a passenger therefrom. — Munro v. 
St. Louis & S. F. R. Co., 135 S.W. 1016, 165 
Mo, App. 710. 

App. 1911. Where a hole over three feet 
long, six inches wide, and twelve Inches deep 
had remained in a depot platform for three or 
four weeks, it had existed long enough for 
the carrier, in the exercise of the care it owed 
to its passengers, to have discovered and re- 
paired it, and the carrier was guilty of gross 
negligence where its agent had actual knowl- 
edge of the pre.sence of the hole and it was 
not rei>aircd. — Biggie v. Chicago, B. & Q. R. 
Co., 140 S.W. 602, 159 Mo. App. 350. 

App. 1023. A railroad owes a passenger 
the duty of exercising ordinary care to keep 
station premises in a reasonably safe condi- 
tion. — Afartin v. Missouri Pac. R, Co., 253 S. 
W. 1083. 

App. 1024. A carrier owes an intending 
l^assenger duty of exercising ordinary care 
to maintain railroad station platform in a 
reasonably safe condition. — Lowther v. St. 
Louis-San Francisco Ry. Co., 261 S.W, 702, 
214 Mo. App. 293. 

App. 1927. Only ordinary care is re- 
quired of carrier in maintaining station plat- 
form and other premises to which intending 
passengers resort. — ^Thomas v. St. Louis-San 
Francisco Ry. Co., 293 S.W. 1051. 


^^280 (2). Open apace between platform 
j and cam. 

/See explanatiorif page iiu 

Cs»28oi(3). Dntr to protect paoeenvera 
from crowds. 

See ewplanatiorif page Hi. 

^s>286 (4). Duty with reirard to means of 
entrance to and exit from premises. 

Sup. 1918. Where a railroad construct- 
ed crossing continuing street at south end of 
station up to and past station platform, held 
that it was bound to maintain such approach 
in a reasonably safe condition, although it 
had provided and was maintaining an ap- 
proach at the north end of the platform. — 
Gurtman v. Lusk, 208 S.W. 61. 

Sup. 1921. Notwithstanding the high 
standard of care required of a carrier as to 
passengers during the course of their trans- 
portation and when entering or leaving the ve- 
hicle, the carrier is under no greater duty to 
maintain its station building than is the own- 
er of buildings used for ordinary business 
purposes, and so a railroad company owes 
only duty of ordinary care to maintain steps 
In station, giving access to trains in a reason- 
ably safe condition. — Williams v. Kansas 
City Terminal Ry. Co., 231 S.W. 954, 288 Mo. 
11. transferred from Court of Appeals 223 
S.W. 132. 

Where a defendant equipped steps in a 
station giving access to trains with safety 
tread, which was supposed to afford a Arm 
footing even though wet, a passenger, who 
slipi>ed on a step which had become wet pre- 
sumably from the wet or muddy shoes and 
dripping umbrellas of the preceding passen- 
gers, cannot recover from defendant ; it hav- 
ing exercised ordinary care. — Id. 

Sup. 1023. It is the duty of a railroad 
to properly light its station platform during 
arrival or dei>arture of passenger trains, and 
to exercise proper care to furnish safe in- 
gress and egress to passengers. — Payne v. Da- 
vis, 252 S.W. 57, 298 Mo. 646. 

App. 1909. A carrier is not an Insurer 
of the safety of its premises; but where it 
invites public patronage, and maintains a 
station as a place for transacting business, it 
must exercise reasonable care to keep the sta- 
tion house, platforms, and approaches thereto 
in safe condition. Its liability in this resi»ect 
is the same as that of any person to another 
w'ho has by invitation or inducement come up- 
on his premises to transact business, and a 
person so coming has no implied invitation to 
deviate from passage ways which the premls- 
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es themselves show were prepared by the own- 
er for that special use, and were intended to 
mark out the only w^ay by which the place of 
business might he approached. — Chase v. At- 
chison, T. & S. F. Ry. Co„ 114 S.W. 1141, 134 
Mo. App. 655. 

^s»286 (5>. Permlttinfr obiitrvcttonii on 
platform. 

Sup. 1S03. Where mail bags are cus- 
tomarily thrown from the cars upon a certain 
platform over which passengers are expected 
to pass, it is the duty of the railroad company 
to guard against accidents caused by passen- 
gers stumbling over such bags in the dark, 
even though the bags are thrown out by i)ostal 
clerks in the service of the post-otllce deimrt- 
ment. — Sargent v. Sr. Louis & S. F. Ky. Co., 
21 S.W. 823, 114 Mo. 348, 19 L. 11. A. 460. 

App. 1910. Where passenger, after leav- 
ing train and while on platform helped a 
brakeman to lift a heavy barrel, railroad was 
not liable for injuries received while so doing, 
on ground that piissageway <m platform was 
obstructed, where another brakeman and con- 
ductor were near by to render help if needed, 
and it would have been but a short time until 
obstructions were removed. — Shaffer v. St. 
Louis & S. F. Ry. Co., 208 S.W. 145, 201 Mo. 
App. 107. 

^=9280 (6). Permitting: lee and anow to 
accnmnlate on premlMea. 

See explanation, page Hi. 

^=9280 (7). Dnty to keep premise* llorlited. 

Sup. 1893. It is the duty of a railway 
company to furnish lights at its station plat- 
forms during the arri\’al and departure of 
trains in the nighttime sufficient to guide the 
steps of passengers using ordinary care. — Sar- 
gent V. St. Tx)uis & S. F. Ry. Co., 21 S.W. 82:i, 
114 Mo. 348, 19 L. R. A. 460. 

Sup. 1923. It is the duty of a railroad to 
properly light its station platform during ar- 
rival or departure of iwssenger trains. — 
Payne v. Davis, 252 S.W. 57, 298 Mo. 645. 

App. 1894. It is the duty of a railroad 
company to keep its passenger platforms prop- 
erly lighted where it is known by its agents 
or servants that baggage, freight, and express 
matter is likely to be lodged on such platform, 
and that unless the platform is lighted per- 
sons coming to take passage on trains would 
probably stumble and fall over such obstacles. 
— Waller v. Missouri, K. & T. Ry. Co., 59 Mo. 
App. 410. 

App. 1904. Plaintiff, a passenger on de- 
fendant’s railroad, arrived at his destination 


on a special train on a dark night, and, fol- 
lowing other passengers, who struck matches 
to aid them in seeing the way to the street, 
he passed along the platform, wdiich was un- 
lighted, and unguarded by a railing, and fell 
off the side thereof, with a companion, and 
was hurt. Held, that defendant was liable. — 
Gerhart v. Wabash R. Co., 84 S.W. 100, 110 
Mo. App. 105. 

^s»280 (8). Duty to heat depot. 

See explanation, page Hi. 

^=9280 fft>. Pemonn enterlniC or leaving 
ear or premlHe* at unaceuMtom- 
ed time or place. 

App. 1895. A railroad company was not 
liable for Injuries to one accompanying stock 
caused by his falling into a culvert while the 
train was standing at an intermediate sta- 
tion on a dark night. — Nurse v. St. Louis & 
S. F. Ry. Co., 61 Mo. App. 67. 

App. 1905. A car, having been engaged 
by certain excursionists for a round trip was 
set on a switch at destination, about 250 feet 
west of the station. An unobstructed, level 
cinder walk, 25 feet wide, led from the station 
to the car; but when plaintiff, with others, 
arrived at the car, in order not to wait for 
those ahead of her to get aboard, she* conclud- 
ed to enter from the opposite side, and, in 
attempting to cro.ss over the track for that 
purpose, caught her foot in a defective switch 
frog, and fell. TJeld, that defendant was not 
negligent, though the frog in the swdtch was 
defective, and plaintiff be regarded as a li- 
censee. — Archer v. Union Pac. R. Co., 85 S.W. 
934, 110 Mo. App. 349. 

$=:»287. Taking np paiiensert. 

Contributory negligence of person Injured, see 
post, ^=>328. 

Instructions, see ix>st, ®»321. 

Presumptions and burden of proof, see post, 
<S=>31C. 

Questions for jury, see post, ^320. 

^3:9287 (1). In aeneral. 

Sup. 1903. A carrier by elevator must 
allow reasonable time for passengers to en- 
ter and leave the car with safety in the ex- 
ercise of ordinary care. — Becker v. Lincoln 
Real Estate & Building Co., 73 S.W. 681, 174 
Mo. 246. 

Sup. 1909. Where one exercising reason- 
able care was injured while boarding street 
car by its sudden starting, and servants In 
charge did not exercise highest practical de- 
gree of care, company was liable. — Wellman 
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V. Metropolitan St. Ry. Co., llfi S.W. 31. See 
Curriers, «3»20S(1) in this Digest. 

Sup. 1917. It is a general rule that there 
is no cause of action. against carrier in favor 
of one Injured as result of boarding moving 
car. where no negligence Is shown except that 
car was moving. — (»unn v. United Rya. Co. of 
St. Louis, 193 S.W. 814, 270 Mo. 517, L. R. A. 
19171), 1131. 

If one de.siring to board moving car Is 
laboring under mental e.xcitement great 
enough to incapacitate him from judging dan- 
ger, and carrier knew, or sliould have known 
this, failure to stop car is negligence. — Id. 

One desiring to board moving car may re- 
frain from doing so and sue for inconvenience 
4 nid loss of time, but if injured in attempting 
to get on, some negligence other than mere 
failure to stop car is necessary for recovery. 
— Id. 

Sup. 1927. Running street car at rate 
in (»xcess of .speed ordinance held negligence 
]MT se, irresiKK'tive of prospective i>assenger‘s 
knowledge of ordinance. — Unterlachner v. 
AVells, 29(i S.W. 75.5, 317 Mo. 181. 

App. 1900. A street railway company 
has the right to make r(*a.sonable rules and 
n'-udaCous for the running of its car.s, and 
has tlie right to tix the .stopping places for 
lh(» reception and discharge of passengers. — 
L 'sscm* V. St. Louis & S. Ry. Co., 85 Mo. App. 

App. 1904. The employes In charge of a 
street car are not chargeable with the duty of 
prcN eating a iktsoii from negligently attempt- 
ing to board the car while moving.— T^eii v. 
St. Louis Transit Co., 80 S.W, 27.3, 106 Mo. 
App. 329. 

App. 1904. An instruction that if plain- 
tilV, at a jdace where defendant received pas- 
sengers, signaled the motorman his intention 
to l>econie a passenger, and the motorman 
slowed the car down to enable plaintiff to 
board it, and plaintiff, while it was so slowed 
down, attempted to hoard it, it was the duty 
of the motorman to use a high degree of care 
to so control the ear as to enable plaintiff to 
safely get on it as a imssenger, correctly 
states the law. — Elkenberry v, St. Ix)uis 
Transit Co., 80 S.W. 360, 103 Mo. App. 442. 

App. 1905. A street railway company is 
rerpilred to exercise toward passengers the 
utmost care and diligence of very cautious 
I'ersons while such pjissengers are boarding 
and alighting from its cars. — Lehner v. Met- 


ropolitan St. Ry. Co., 85 S.W. 110, 110 Mo. 
App. 215. 

App. 1911. A person attempted to board 
a slowly moving street car just starting up a 
viaduct. He succeeded in placing one foot on 
the lower step, but was unable to pull himself 
up, and he collided with a rod of a sign on 
the viaduct warning tresiwisscrs. The con- 
ductor quickly discovered his peril and tried 
to assist him to board the car, hut without 
success. Held, that the conductor was us a 
matter of law not negligent for failing to sig- 
nal the car to stop, instead of attempting to 
assist such i)erson to board the c»ir. — Math- 
ews V. Metroi>olitan St. Ry. Co., 137 S.W. 
1003, 156 Mo. App. 715. 

App. 1911. In furnishing its passcng.'rs 
a reasonably safe and convenient place at 
wliich to alight from or enter its cars, a rail- 
road company is not bound to stop its pas- 
senger coaches at any particular part of the 
station platform, or at the platform at all, 
provided the place where they are sto]>tHHl l>e 
reasonably safe and convenient. — Le Due v. 
St. ry)Uis. I. M. & S. Ry. Co., 140 S.W. 758. 1,59 
Mo. App. i:i6. 

The duty of a railroad company to fur- 
nish its passengers a reasonably safe place to 
alight from or enter its cars is not changed 
because the train is a mixed one, carrying 
both iMissengers and freight. — Id. 

Where a mixed train was stopiied, so that 
the passenger coaches were some distance 
from the station, freight being unloatled and 
empties switched, and it was the custom of 
the road to either stop the train, in the first 
instance, so that the passenger coaches would 
be near the station, or, if they were away 
from the station, to move them down, and 
then give the passengers an opportunity to 
enter the cars, it was negligen(*e to leave the 
station without again stopping the passenger 
coaches; and the railroad comi>any was lia- 
ble for injuries received by a passenger who, 
relying on the custom, waited at the station 
for the passenger coaches to stop, and at- 
tempted to board the moving train when he 
saw there would be no stop. — Id. 

In the above case, the unloading of 
freight and switching of cars was not notic(» 
to the passenger that he was exjit'cted to 
board the train at an unusual place. — Id. 

App. 1917. The motorman of a pny ns 
you enter car held^ as regards liability of car- 
rier for injury to passenger by starting of 
car while she was attempting to enter by open 
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es themselves show were prepared by the own- 
er for that special use, and were intended to 
mark out the only way by which the place of 
business might be approached. — Chase v. At- 
chison, T. & S. F. Ry. Co., 114 JS.VV. 1141, 134 
Mo. App. 655. 

<3s»2H6 <S>. Permittlnir obfitmetlon* on 
platform. 

Sup. 1S03. Where mail bags are cus- 
tomarily thrown from the cars upon a certain 
platform over which passengers are expected 
to pass, it is the duty of the railroad company 
to guard against accidents caused by passen- 
gers stumhling over such hags in the dark, 
even though the hags arc thrown out by iwstal 
clerks in the service of the post-office depart- 
ment. — Sargent v. Sr. Louis & S. F. Ry. Co., 
21 S.W. 823, 114 Mo. 348, IP L. R. A. 460. 

App. 1010. Where passenger, after leav- 
ing train and while on platform helped a 
hrakeman to lift a heavy barrel, railroad was 
not liable for injuries riH^eived while so doing, 
on ground that imssageway on platform was 
obstructed, where another hrakeman and con- 
ductor were near by to render help if needed, 
and it would have been hut a short time until 
obstructions were removed. — Shaffer v. St. 
Louis & S. F. Ry. Co., 208 S.W. 145, 201 Mo. 
App. 107. 

^s»286 (6). Permitting: ice and snow to 
accnmnlate on premiaes. 

See eo'planation, page iiu 

^=»280 f7). Duty to keep premiaea licrhted. 

Sup. 1893. It is the duty of a railway 
company to furni.sh lights at its station plat- 
forms during the arrival and departure of 
trains in the nighttime sufficient to guide the 
steps of passengers using ordinary care. — Sar- 
gent V. St. Tx)uis & S. F. Ry. Co., 21 S.W. 823, 
114 Mo. 348, 10 L. R. A. 460. 

Sup. 1923. It is the duty of a railroad to 
properly light its station jdatform during ar- 
rival or departure of imssenger trains. — 
Payne v. Davis, 252 S.W. 57, 298 Mo. 645. 

App. 1894. It is the duty of a railroad 
company to keep its passenger platforms prop- 
erly lighted where it is known by its agents 
or servants that baggage, freight, and express 
matter is likely to be lodged on such platform, 
and that unless the platform is lighted per- 
sons coming to take passage on trains would 
I)robably stumble and fall over such obstacles. 
— Waller v. Missouri, K. & T. Ry. Co., 59 Mo. 
App. 410. 

App. 1904. Plaintiff, a passenger on de- 
fendant’s railroad, arrived at his destination 


on a special train on a dark night, and, fol- 
lowing other passengers, who struck matches 
to aid them in seeing the way to the street, 
he passed along the platform, w’hich was un- 
lighted, and lingua rdi*d by a railing, and fell 
off the side thereof, with a companion, and 
w^as hurt. Jlvld, that defendant was liable. — 
Gerhart v. Wabash R. Co., 84 S.W. 100, 110 
Mo. App. 105. 

^=>280 (8). Duty to heat depot. 

See explanation, page in, 

^==>280 Pernonn enterlnir or leavlnsp 
car or premlMen at nnncoatitom- 
ed time or place. 

App. 3895. A railroad company was not 
liable for injuries to one accompanying stock 
caused by his falling into a culvert while the 
train w^as standing at an intermediate sta- 
tion on a dark night. — Nurse v. St. Louis & 
S. F. Ry. Co., Cl Mo. App. 67. 

App. 1905. A car, having been engaged 
by certain excursionists for a round trip was 
set on a switch at destination, about 250 feet 
west of the station. An unobstructed, level 
cinder walk, 25 feet wide, led from the station 
to the (*ar; but when plaintiff, with others, 
arrived at the car, in order not to w’ait for 
those ahead of her to get aboard, she conclud- 
ed to enter from the opposite side, and, in 
attemi)ting to cross over the track for that 
purpose, caught her foot in a defective switch 
frog, and fell. IJcld, that defendant was not 
negligent, though the frog in the switch was 
defective, and plaintiff be regarded as a li- 
censee. — Archer v. Union Pac. R. Co., 85 S.W. 
934, 110 Mo. App. 349. 

^=»287. Taking vp paisengeri. 

Contributory negligence of person injured, see 
post, ♦=>328, 

Instructions, see post, ®»321. 

Presumptions and burden of proof, see post, 
♦»336. 

Questions for jury, see post, ®=»320. 

®=»287 (1). In veneral. 

Sup. 1903. A carrier by elevator must 
allow reasonable time for passengers to en- 
ter and leave the car with safety in the ex- 
ercise of ordinary care. — Becker v. Lincoln 
Real Estate & Building Co., 73 S.W. 581, 174 
Mo. 246. 

Sup. 1909. Where one exercising reason- 
able care was Injured while boarding street 
car by its sudden starting, and servants in 
charge did not exercise highest practical de- 
gree of care, company was liable. — Wellman 
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V. Metropolitan St. Ry. Co., 118 S.W. 31. See 
Carriers, ^208(1) in this Digest. 

Sup. 1917. It is a general rule that there 
is no cause of action, against carrier in favor 
of one injured as result of hoarding moving 
car, where no negligence is shown except that 
car was moving. — Gunn v. TTnited Rys. Co. of 
St. Louis, 193 S.W. 814, 270 Mo. 517, L. R. A. 
19171), 1131. 

If one de.siring to hoard moving car is 
laboring under mental excitement great 
enough to incapacitate him from judging dan- 
g<'r, and carrier knew, or should have known 
this, failure to stop car is negligence. — Id. 

One desiring to hoard moving car may re- 
frain from doing so and sue for inconvenience 
41 ml lo.ss of time, hut if injured in attempting 
to get on, some negligence other than mere 
failure to stop car is necessary for recovery. 
—Id. 

Sup. 1927. Running street car at rate 
in (‘xcess of speed ordinance held negligence 
IX’i* se, irresjKM'tive of prospective pa8senger*.s 
knowledge of ordinance. — Unterlachner v. 
W('lls, 299 S.W. 75.5, 317 Mo. 181. 

App. lt)()0. A street railway company 
has the right to make r(*asonahle rules and 
r(‘"idat’ons for the running of its cars, and 
has the right to fix the stojjping places for 
tin* r(*cei>tion and discharge of passengers. — 
L 'ssf»r V. St. Louis & S. Ry. Co., 85 Mo. App. 

App. IJKM. The employes in charge of a 
stn*et car are not chargeable with the duty of 
l»ri* venting a i)erson from negligently attempt- 
ing to hoard the car while moving. — Leu v. 
St. Louis Transit Co., 80 S.W. 273, 100 Mo. 
App. 329. 

App. 19(Ki. An instruction that if plain- 
lilf, at a place where defendant received pas- 
seng(‘rs, signaled the raotorman his intention 
to l>e(*ome a passenger, and the motorman 
slowed the car down to enable plaintiff to 
hoard it, and plaintiff, while it was so slowed 
down, attempted to hoard it, it was the duty 
of the motorman to use a high degree of care 
to so control the car as to enable plaintiff to 
safely get on it as a imsseuger, correctly 
states the law. — Kikenherry v. St. Ix)uis 
Transit Co., 80 S.W. 360, 103 Mo. App. 442. 

App. 1905. A street railway company is 
ro(iuired to exercise toward passengers the 
utmost care and diligence of very cautious 
persons while such passengers are boarding 
and alighting from its cars. — Lehner v. Met- 


ropolitan St. Ry. Co., 85 S.W. 110, 110 Mo. 
App. 215. 

App. 1911. A person attempted to board 
a shiwly moving strwt car just starting up a 
viaduct. He su<*c‘oeded in placing one foot on 
the lower step, hut was unable to imll himself 
up, and he collided with a rod of a sign on 
the viaduct warning tresivassers. The con- 
ductor (piickly discovered his peril and tried 
to assist him to hoard the car, hut without 
success. Held, that the conductor was as a 
matter of law not negligent for fsilling to sig- 
nal the car to stop, instead of attempting to 
a.ssist such i)orson to board the cnir. — Math- 
ews V. Motroi)olltan St. Ry. Co., 137 S.W. 
1003, 150 Mo. App. 715. 

App. 1911. In furnishing its iiasscng^ws 
a reasonably safe and convenient place at 
which to alight from or enter its cars, a rail- 
road company is not bound to stop its iias- 
senger coaches at any particular part of the 
stathm platform, or at the platform at all, 
provided the place where they are stopiH‘d he 
reasonably safe and convenient. — Le Due v. 
St. T>)uis, 1. M. & S. Ry. Co., 140 S.W. 758. 159 
Mo. App. 130. 

The duty of a railroad company to fur- 
nish its passengers a reasonably safe plaee to 
alight from or enter its cars is not changed 
because the train is a mixed one, carrying 
both passengers and freight.— Id. 

Where a mixed train was stopimi, so that 
the passenger coaches were some distance 
from the station, freight being unloaded and 
empties switched, and it was the custom of 
the road to either stop the train, in the first 
instance, so that the passenger coaches would 
be near the station, or, if they were away 
from the station, to move them down, and 
then give the passengers an opportunity to 
enter the cars, it was negligence to leave the 
station without again stopping the passenger 
coaches; and the railroad comi)any wa.s lia- 
ble for injuries received by a passenger who, 
relying on the custom, w^aited at the station 
for the passenger coaches to stop, and at- 
tempted to board the moving train when he 
saw there would be no stop. — Id. 

In the above case, the unloading of 
freight and switching of cars was not notice 
to the passenger that he was expwtcd to 
board the train at an unusual place. — Id. 

App. 1917. The motorman of a pny a.s 
you enter car held, as regards liability of car- 
rier for injury to passenger by stiirling of 
car while she was attempting to enter by oi)on 
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front door, under duty to see that no one was 
attempting to board the car by such door. — 
Lynch v. Lnited Rys. Co. of St. Louis, 193 S. 
W. 890, 197 Mo. App. 238. 

App. 1920. If, while the street car com- 
pany’s invitation to board its car was still 
open, plaintiff accepted it and was in the act 
of entering, having hold of the handrails 
with one foot on the step and the other enter- 
ing the door, plaintiff was entitled to a rea- 
sonable time to enter, and the car operatives 
must see that no one is in the act of boarding 
the car wlien tlu'.v start or shut the door, and 
they must use the high degree of care owed 
a i)assenger in ascertaining this fact, and the 
liability of the co]ni)any was not restricted to 
a case of actual knowledge of the oi)eratives 
that plaintiff was boarding the car. — ^I’^ogts v. 
Kansas City Kys. Co., 228 S.W. 520. 

App. 1023. A street car conductor w^as 
charged with duty of seeing those waiting to 
board car, which had stoi)i>ed for passengers, 
as well as affording them reasonable oppor- 
tunity to safely board it. — Detcheinendy v. 
Wells, 253 S.W. 150. 

(2). Manngeinent of other earn or 
traliiM. 

Sup, 1021. The‘ enginm* of a through 
train running late on the time of an accom- 
modation train at gr(‘at simhcI, when he saw 
persons at a suburban station attempting to 
cross the track, could assume that they siiw 
his train and the speed of such train, and 
that, if waiting i>asseiigers, they knew the lo- 
cal train had not arrived on time, and that 
they would stop and look before entering on 
the track, which was the real danger zone. — 
State ex rel. St. L)uis-Saii Fraiieisco Ity. Co. 
V. Ki‘ynol(ls, 233 S.W. 210, 280 Mo. 470, (luash- 
ing judgment and opinion (Ai>p.) Martin v. 
St. Ixaiis-San Francisco Ry. Co., 227 S.W. 120. 

App. 1000. Carrier admitting i)as.sen- 
gers on rear coach of train while coaches are 
being coupled thereto fails to exercise high 
care imposed when <’oach(^ are shoved against 
train with dangerous violence. — Wise v. Wa- 
bash R. Co., 115 S.W. 452. See Curriers, 
298(1) in this Digest. 

App. 1878. Negligence of passenger in 
boarding street car. See Schreiner v. St. I^ou- 
Is R. Co., 5 Mo. App. memorandum. 

App. 1920. Where headlight of subur- 
ban car was out of order, it w^as car em- 
ployed’ duty, in ojK^rating car during the 
night, to exercise great care in approaching 
station grounds, where i)ersons would likely 


be for the purpose of becoming passengers. — 
Willi V. United Rys. Oo, of St Louis, 224 S. 
W. 86, 205 Mo. App. 272. 

App. 1921. In an action for death when 
plaintiff’s deceased and others were crossing 
a track to a station platform, the case was 
not one where the engineer had the right to 
assume that such i)erHon8 who were sui juris 
would not stop from a place of safety into 
one of peril or would step off of the track out 
of danger, where he admitted that he knew 
the groni) iMissengors were going to cross 
in front of his train. — Martin v. St. Louis- 
San Francisco Ry. Co., 227 S.W. 120, judg- 
mtmt and opinion quashed (Sup.) State ex 
rel. St. Louis-San Francisco Ry. v. Reynolds, 
233 S.W. 210. 

Where a railroad engineer saw a group of 
passengers leaving a station for the puriK)se 
of crossing the track to take what they sui>- 
p(»scd was the lo<*al nccomniodation train 
which he knew was following his train, such 
])as.sengcrs were, from tlu' tiim* that he km»w 
that they were going to cro'^s the track, in the 
danger zone, and the duty then d(‘volv('d ujh 
on him to do everything he could r(»asonably 
do to either stop or slow up his train so as to 
prevent running down some of them, and tin* 
humanitarian doctrine ai>pHed. — Td. 

(2). to Instruct or warn paM- 

HCikKcr. 

Sup. 1020. Train (‘inployes are not re- 
<iuired, after train has waited n reasonable 
time to discharge^ and reci'ive iwissiuigcus, to 
give notice that train is about to start to per- 
sons on station platform with nothing to in- 
dicate they intend to become passengers, but 
are reiiuirod to give notice before causing 
train to move if they see a iierson in the act 
of boarding the train, or prcijaring to do so, 
or if in the exercise of reasonable diligcuice 
there is reason to belitwe .some one is about 
to get aboard. — May v. (hiicago, R. & Q. R. 
Co., 225 S.W. 660, 284 Mo. 508. 

Trainmen are not required to warn a per- 
son standing on station platfonu that train 
is about to start unless they know, or have 
reason to believe, that such i>erson will at- 
temiit to board the train. — Id. 

App. 1002. Where a street ear stops at 
a street <*orner in r(‘sponse to the signal of a 
person desiring to board it, the street car 
company is liable for injuries to such person 
caused by the sudden starting of the cur while 
he is boarding it, though the car stopped for 
the puriMise of discharging, and not receiving, 
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IWHsengers, if such person Is not warned by 
the conductor not to board the car. — Maxey 
V. Metropolitan l55t. Ry. Co., CS S.W. 1003, 05 
Mo. App. 303. 

(4). Daty to awMliit paMen^er in 
bonrdlnir c*ar. 

Sup. 3802. Where access to a train at a 
station is easy, it is not the duty of the car- 
rier’s employes to assist a passenger in get- 
ting on board. — Yarncill v. Kansas City, Ft. S. 
& M. U. Co., 21 S.W. 1, 113 Mo. 570, 18 L. II. 
A. 51)0. 

App. 1002. A carrier of passengers mu.st 
exercise the highest degree of care of a pru- 
dent person in view of the circumstiinces, and 
this duty extends to assisting passengers in 
getting on and off cai^s. — Young v. Missouri 
I’uc. Hy. Co., 03 Mo. App. 267. 

(5). Sturttna oar prematurely or 
nlluivliia puNMenaer InNiittlcieut 
time to board car. 

Sup. 3SS2. In an action against a rail- 
road company for damages received by plain- 
tiff ill attempting to board a passenger train, 
plaintiff c*laiming that those in charge of the 
train negligently failed to stop it a reasona- 
ble length of time to iiermit plaintiff to get 
on, the court iiistriieted that it was the duty 
of those in charge of tlie train to bring it to 
a full stop and to stop a reasonable length of 
tiiiH' to allow i)ass(‘iigers to get off and on, 
and that if they did not do so and started up 
at an unusual rati* of sihhhI or with unu.sual 
siiddeiiiiess. whereby iilaiiitiff was injured, 
tile verdh't .slioiild lx* in her favor. Uvfd, that 
there was no error in the instruction. — Swi- 
gert v. Ilannihal & St. J. R. Co., 75 Mo. 475. 

Sup. 3 SSI. In the oiieration of a street 
car it is tin* duty of the carrier to allow its 
passeiig(*rs reasonable time to enter and leave 
its cars with saftdy, and it should allow its 
passengers reasonable time to obtain a seat 
<ir to seize tlu* straps furnished for passen- 
gers when standing before the (*ar is .started, 
and if it does start its car before a passenger 
lias time to take a seat or secure his liold on a 
strap, it must not do so with such violence 
as to ups(‘t him. — Dougherty v. Mi.ssouri l*ac. 
R. Co., 81 Mo. 325, 51 Am. Rep. 230, atlirming 
Same v. Missouri l*ac. R. Co. (1881) 9 Mo. 
App. 478. 

Sup. 1803. A carrier need not wait for a 
imssenger to reach her seat before starting 
the train, unles.s tliere is some special reason, 
as in case of a i>erson outside of a coach, and 
in case of such exception the carrier must 
have notice thereof. — Yarnell v. Kansas City, 
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Ft. S. & M. R. Co., 21 S.W. 1, 113 Mo. 570, 18 
R. R. A. 599. 

Sup. 1912. If street car conductor 
should have realized that sudden starting 
would throw down and injure corpulent lady 
of 57 who was entering car, railroad company 
was liable. — Heiijamin v. ]Mt‘tropoIitan St. Ry. 
Co., 151 S.W. 91. See Carriers, ^281 in this 
Digest. 

Sup. 1920. Trainmen causing train to 
start when they knew, or should have known, 
that a i>asseiiger is in the act of boarding the 
train, are negligent even though they have 
warn(‘d passenger before giving the engineer 
the signal to start the train. — May v. Chica- 
go, R. & Q. R. Co., 225 S.W. 660, 284 Mo. 508. 

App. 1891. It is the absolute duty of 
those in charge of a street ear to discover 
every one in the act of getting on the car be- 
fore it starts, and this duty is the same, re- 
gardless of th(‘ density or sparseness of the 
IK)pulation of tin* city at the place of the oc- 
currence; hut they are not hound to so dis- 
cover i>ersons who attempt to board the car 
after it has started, although if they do see 
such i)ersoiis. they must exercise such pru- 
dence in the management of the car as the ex- 
igencies of the situation demand. — Meriweth- 
er v. Kansas City Cable Ry. Co., 45 Mo. App. 
528. 

App. 1903. A street car should be 
brought to a full stoj) at a crossing when sig- 
naled, and should be kept stationary for a 
time reasonably sufficient to permit a passen- 
ger to reach some place of safety on tlie ear. 
— Maguire v. St. Louis Transit Co., 78 S.W. 
838, 103 Mo. App. 459. 

App, 1905. It is the duty of the serv- 
ants of a railroad in charge of a train to stop 
it a reasonable time to allow an intending 
passenger to board with safety. — Lehner v. 
IkletroiKditan St. Ry. Co., 85 S.W. 110, 110 Mo. 
App. 215. 

App. 1904. Where a strc'et car has 
stopix'd for Uie piirix)se of receiving passen- 
gers, it is the eondiictor’s duty to hold the car 
a rea.sonable lengtli of time to allow all pas- 
sengers to board the car and reach a place of 
safety thereon before giving the signal to 
start, regardless of tlie question by whom the 
signal to stop was given. — Stoddard v. St. 
Louis & M. R. R. Co., 80 S.W. 33, 105 Mo. 
App. 512. 

App. 1904. A street car company is 
bound to stop a car for a iK‘riod reasonably 
sufficient to afford ixissengers an opportunity 
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to board it, in the exercise of reasonable dili- 
gence on their part, with due regard to age 
and physical infirmity.— Shanahan v. St. 
Ix)uis Transit Co., 83 S.W. 783, 100 Mo. App. 
228. 

Where plaintiff was injured by the pre- 
mature starting of a street car while attempt- 
ing to board it, an instruction that if the jury 
found that, after seeing plaintiff's dangerous 
position, the conductor could have stopped 
the car, by signaling to the motorman, in time 
to have prevented the injury, and failed to 
exercise ordinary care so to do, whi(ih pro- 
duced it, plaintiff was entitled to recover, etc., 
was proper. — Id. 

App. 1906. Wliere other persons had 
boarded a street car before the plaintiff, and 
she attempted to board it while it was still 
standing, the conductor’s failure to see her, 
and his act in starting the car while she was 
attempting to board it, was negligence. — Kohr 
V. MetroiX)litan St. Ry. Co., 92 S.W. 1145, 117 
Mo. App. 302. 

App. 1907. Where an oi)en car with a 
footboard along each side of it for use of pas- 
sengers in boarding it atopiK*d at a regular 
stopping place for the reception of passengers, 
it was the duty of the conductor, before giv- 
ing a signal to start, to look to sc'e that no 
one was in a position to be injured sliould the 
same be started, and lie had no right to as- 
sume from the fact that the car had been sta- 
tionary a time reasonably sufficient to trans- 
act the business at that point that no one 
would be endangered by starting it. — Miller 
V. Metropolitan St. Ry. Co., 102 S.W. 592, 125 
Mo. App. 414. 

Oijerators of a street car in the discharge 
of their duty to a person boarding it to be- 
come a ptissenger should either hold it at rest 
until the passenger has been given a reasona- 
ble time in which to seat himself, or, where 
there is no vacant seat, to reach a place where 
he may support himself while standing, or, 
if they start the car before the passenger has 
readied a place of safety, the start must be 
gradual to avoid the danger of throwing him 
down. — Id. 

App. 1910. A street car must stop a suf- 
ficient length of time to give passengers an 
opportunity to board it and reach a place of 
safety, and, where under the circumstances 
it is necessary for a passenger to reach a seat 
and be seated in order to be safe from dan- 
ger when the car is to start, the car must stop 
until the passenger has been seated. — Brady 


V. Springfield Traction Co., 124 S.W. 1070, 140 
Mo. App. 421. 

App. 1910. A carrier must allow reason- 
able time for passengers to enter its cars with 
safety in the exercise of ordinary care. — 
Johnson v. St. Joseph Ry., Light, Heat & Pow- 
er Co., 128 S.W. 243, 143 Mo. App. 376. 

App. 1912. A strwt i*ar company, whoso 
vehicle is started before incoming passengers 
have seated themselves, is liable if it is start- 
ed so violently that they are injured. — (labriel 
V. Metroiwlitan St. Ry. Co., 148 S.W. 168. 
See Carriers, ^298(1) in this Pigest. 

App. 1913. In absence of notice prior to 
the signal to start the car, street car employt^s 
need not anticipate that parties at or near a 
stoi)ping place intend to become passengers. 
— Fields v. Metropolitan St. Ry. Co., 155 S.W. 
845, 169 Mo. App. 624. 

A street car company need only hold its 
car stationary for a reasonable tlim» for a 
passenger to l)oard and obtain a position of 
safety, not being re<iuired to wait an unrea- 
sonable time for a dilatory passenger. — Id. 

Street car employes must take notice of 
the iK)silion of one who is attempting to l>oard 
and is in such a position that the suddc'u 
starting of the car would endanger him. — Id. 

App. 1916. A railroad company is re- 
quired to stop its freight and mixed trains 
carrying iwissengers at stations a sufticieuit 
length of tinu; to iKirmlt passcuigers to enter 
and leave, and a failure to do so is negligence. 
— Witham v. Lusk, 190 S.W. 403. 

App. 1917. Street railroad is not liable 
for injury to one boarding car from sudden 
starting, unU^s such pt^rson was l)ojmling 
at usual place, or unless those in charge of 
car knew, before sbarting it, that such per- 
son was boarding it and had not rearheid a 
place of reasonable safety. — Husbands v. St. 
Louis KliK^tric Tennlnal Ry. Co., 196 S.W. 
78. 

App. 1910. If a street crar was allowed 
to stand at a ijvoint to receive laissengers, and 
a number of persons, including plaintiff, were 
entering, it was the duty of tlwKse in charge 
of the ctir to ascertain that all such ix‘rsons 
were in a phK*e of safety iK'-fore starting the 
car. — Elliott v. TTnitwl Rys. Co. of St. Louis, 
214 S.W. 2.34, 201 Mo. App. 662. 

App. 1919. In an action against a street 
railway company for personal Injuries rosult- 
iing from starting a car while plaintiff was 
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tKmrdinji: It, it wns immaterial whether the 
stop was loiifi or short, where the invitation to 
enter had not been closed, and such starting 
was an act of negligence. — Ilaldwin v. Kansas 
City Kys. Co., 214 S.W. 274. 

App. 10l»1. a street car should not be 
startcwl nuirely because a sufficient length of 
time has elapse^l to i)ermit a passenger and 
those in front of her to board the car safely, 
for, however long a stop may be, due wire 
re(iuin\s that a conductor should look to his 
car before signaling to start. — Italdwin v. 
Kansas City Hys. Co., 231 S.W. 2S0. 

App. 1924. Where defendant street rail- 
way company’s car, in response to decedent’s 
signal, was slowed down until it had come 
almost to a dead stop with th(‘ doors o[)en and 
the steps lowered at the* pr(‘eise pbu'e wh(»re 
defendant was accustomed to receive and dis- 
charge* jmssengers. whereupon decedent at- 
temptwl to lu»ard a car by i>lacing one fmd 
upon the lower step and by reaching for the 
handrail, but while* se) de)ing, and lK*fe)re he 
had e)btained hold em the handrail, the car 
wemt fe)rward with a sudden je'rk, and pro- 
ce*e*ded on its way, throwing ele*e‘('de‘nt from the 
ste‘p anel dragging him te» his de*ath. hchJ, that 
defe*ndant was guilty of aediemable negligence. 
— Kern v. T'uited Uys. (’o. of St. Louis, 259 
S.W. S21, 214 Mo. App. 232. 

(O). Dnly mm fo perMonfi ntlemiitlnff 
to iMiard onr at linioroper time 
and place. 

App. 1902. Plaintiff alle‘ge*d negligence, 
in that the servants e)f defendant streH't rail- 
way negligiuitly stiirteil a car as plaintiff was 
iKxirding it. Defendant claiincHl that the car 
was sto],ipiHl emly te> dis<*harge passengers. 
7/c/d. that defe*ndant was ned liable if the car 
was not stejpiK’d te> allow idaintiff to board it, 
and tlie c'onducte)r warned plaintiff ne»t to do 
so, in a te>ne of ve)ice sufficiently loud to be 
heard by an ordinary jK'rson, though plaintiff 
did not in fact hear. — Maxey v. Metroiiolitan 
St. Hy. (’o.. (5S S.W. 10G3, 95 Mo. Apj). 303. 

App. 1904. Car nmi are not under obli- 
gation to guard against negligently starting 
the car so as to throw a iierson who attempts 
to board it on the wrong side of a street cross- 
ing, where the car has stopped to throw a 
switch, where they have no actual knowle<lge 
of his iiM)sition, 'and the only testimony to 
show that it was usual to receive iwissengers 
at that point is that of the injured i^erson, 
wiho merely states that he had previously seen 
persons hoard the car where he did. — ^IcCarty 
V. St. Louis & S. Ry. Co., 80 S.W. 7, 105 Mo. 
App. 590. 


App. 1905. A motorman who, on account 
of the crowded condition of the rear platform 
of his car, invites an intending pa.ssenger to 
enter by the front platform, is bound to ex- 
ercise* that high degrin^ of care re<iuircd of a 
carrier to prevent injury to such passenger 
while boarding the ear. — Thompson v. St. 
Louis & S. Ry. Co., 80 S.W. 465, 111 Mo. App. 
405. 

App. 1906. An instruction in an action 
against the street railroad company for in- 
juries to a passenger attenijffing to board a 
car \^iiile in motion, declaring that if the 
passenger gv>t on fHie car after it had started 
she was not entitleel to recover, was properly 
modifiwl by adding unless the jury found that 
flu* conductor in charge of the car saw the 
passenger hanging to the car and failed to 
(‘xcivise ordinary’ cjire to sto|> it and theivby 
avoid injury to her. — Folaiul v. South wt*st- 
erii Missouri EU‘ctric Ry. Co., 95 S.W. J)5S, 119 
Mo. App. 284. 

All instruction in an action against a 
street railway company f()r injuries to a pas- 
scngt*r while attempting to boanl a car, re- 
quiring tlie passenger to pro^’l* in order to re- 
(H)ver that she attempted to board the car 
wdiilc it was at a standstill, and that the em- 
idoyes suddenly started it before she had time 
to get on boa 1 x 1 , was projierly modified by 
adding, unles the jury found that the conduc- 
tor ill charge of the car saw the passenger 
hanging to the car after it had startixl, and 
failed to exercise ordinary care to stop the 
(*ar. and thereby prevent injury to the pas- 
senger. — Id. 

App. 1914. For a motorman of a street 
car to suddenly acx'olerate its speed after leav- 
ing an elevated station is not negligence as to 
one who attempted fo board the car while in 
motion and while the gates were being closed, 
unless the motorman knew, or had reason to 
believe, that a passenger had attempted to 
board the car. — Speaks v. Metroi>olitan St. Ry. 
Co., 100 S.W. 804. 179 Mo. App. 311. 

^s>287 (7>. Sloirinn: fiv« to rec«»lTe pAMnen- 
arer and then nnddenljr Increniifnir 
npeed. 

App. 1903. WTiore a street car slowtxl 
down at the usual point for receiving passen- 
gers, so that plaintiff had mison to iKdieve 
it was for that puri>ose on this occasion, the 
company is liable for the consequences of any 
nii.stake on his i>art in so believing, if he was 
not guilty of contributory negligence. — Ma- 
guire V. St. Louis Transit Co., 78 S.W. 838, 
103 Mo. Aiq>. 459. 
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App. 1916. Motorman who had reduced 
speed before reaching stopping place, and saw 
persons attempting to board oar, held bound 
to see that they had an oi>portunity to do so 
in safety. — Goebel v. United Rys. Co. of St 
Louis, 181 S.W. 1051. 

(«). Taking ap pawpienjrers who 
have temporarily left train. 

Bee explanation, page iii. 

^287 (9). Bffeet of etatnte or ordinance 
reflrnlatlnir movementa of vehiclea. 

App. 1906. Where a city ordinance re- 
q.uirc>8 street cars to stop at crossings, a rule 
of the company as to the cars stoi>piug for 
passengers when they are eight minutes late 
was inadmissiWe, in an action for injuries in 
attempting to board a car, from its sudden 
starting. — Maguire v. St. TiOuis Transit Oo., 
78 S.W. 838, 10:5 Mo. App. 459. 

^=39288. SnfBcienej and safety of means 
of transportation. 

Instructions, see post, ®=>321. 

Presumptions and burden of proof, see post, 

App. 1879. Where the paddle wheel of 
a vessel breaks, and a passenger is injured, a 
rebuttable presumption of negligence arises. 
— Yerkes v. Keokuk Northern Line Packet Co., 
7 Mo. Ai>i>. 205. 

App. 1927. In maintaining means and 
instrumentalities of transi>ortation, carrier 
owes passengers duty of exercising highest 
degree of care. — Thomas v. St. Louis-San 
Francisco Ry. Co., 293 S.W. 1051. 

^==>289. — — Hones and veliioles. 

See explanation, page iii. 

^r»290. — Railroad locomotives wnd 
oars. 

Contributory negligence, see post, ^337. 

^;=:»2l)0 (1). In general. 

Sup. 1895. In an action against a rail- 
road comiKiny for injury caused ])y the negli- 
gence of defendant in not providing “suitable 
steps for plaintiff’s exit from a car,'* an in- 
struction that, if the defendant provided 
such platform steiw as “were ordinarily pro- 
vided for similar cars,” then it had satisfied 
the law, without regard to whether they were 
soife, is error. — Dougherty v. Kansas City & 
I. Rapid-Transit Ry., 30 S.W. 317, 128 Mo. 33, 
49 Am. St. Rep. 530. 

Sup. 1908. It is a carrier's duty to pro- 
vide safe and convenient means of ingress 


and egress in and out of Its trains for its pas- 
sengers. — Rearden v. St. Louis & S. F. Ry. 
Co., 114 S.W. 901, 215 Mo. 105. 

Carriers should anticipate that women, 
the feei)le as well as the strong and robust, 
will seek passage, and provkle suitable plat- 
forms and stei>s for their convenience and as- 
sistance. — Id. 

Sup. 1925. May be liable for injury caus- 
ed by icy steps. — Taylor v. Missouri Pac. R. 
Co., 279 S.W. 115, 311 Mo. 604. 

Carrier has duty of highest degree of 
care until passenger has alighted, and thlrf 
applies to steps for descent. — Id. 

App. 1902. A railroad comiMiny is not re- 
quired to furnish portable steps for the use 
of its passengers in entering or leaving its 
cars. — Young v. Missouri Pac. Ry. Oo., 93 Mo. 
App. 267. 

App. 1904. In an action by a passenger 
for injuries occasioned by a collision between 
the cars of a train after the pjirting of a cou- 
pling, defendant’s Instruction that if its cars 
were equlpi>ed with automatic couplers and 
air brakes in goml order, and that no defects 
could be discovered in either by careful ex- 
amination, and that cars of the kind in ques- 
tion did bei^ome uncouple<l when handlinl as 
tlK'se cars were, and “that these cars biK'ame 
uncoupled without ai)parent cause or discov- 
erable defect,” then defendant would not bo 
liable, is improiierly refused. — ^Holland v. St. 
IxMiis & S. F. R, Co., 79 S.W. 508, 105 Mo. 
App. 117. 

App. 1906. Where a railroad company 
provkU'S its passengiT cars with vi'stibulc 
doors, it is not only answi^rable for the neg- 
ligent acts of its servants in oix»ning such 
doors and iiermitting them to remain so, but 
is also responsible for its failure to exercise 
a high di»gree of care, to the end that such 
doors shall be closed and the vestibule ren- 
dert»d reasonably safe, though tlie doors were 
oi>ened by oth(»rs than its servants. — Wagon- 
er V. WubasHi R. Co., 94 S.W. 293, 118 Mo. 
App. 2.39. 

W’^here a carrier provided vestibules for 
Its passenger ears, it thereby implie<lly In- 
vitcHl its r>asscmgers to pass to and fro to such 
portions of tihe train as they were entitled to 
occupy according to the grade of their trans- 
portation, and was thereby Imund bo maintain 
such vestibules in a reasonably safe condi- 
tion. — Id. 


Thin Digest is compiled on the Key-Number System. For explanation, see page ill, 




6MD— 295 


CARRIERS 


€=>291 


App. 1906. Where there was such nejjli- 
ffent delay in the transportation of a freight 
train tliat one who had taken passage there- 
on for a distance of 6 mik»8 was ol)llge<l to 
pass the night in a oar, whereby he sustained 
injuries from exposure to cold, the carrier 
was liable for such injuries. — Green v. Mis- 
souri, K. & T. Ily. Co., 97 S.W. 646, 121 Mo. 
App. 720. 

App. 190S. Where a passenger was in- 
jured by falling from the icy platform and 
stops of a railroad car, the carrier was not 
chargeable with negligence merely 'bet'anse 
vestl hilled cars were not jirovided. — Haas v. 
Wt. Ivoiiis & S. F. 11. Co., 10(> S.W. 599, 12S Mo. 
App. 79. 

App. 1910. Wliih" railroad companies 
need not provide veslibnb^l trains for jkis- 
sengers, if th(\v do, they must exercise high 
care to k(‘i*i) them reasonably safe, and must 
exercisi* high cart' to ki*efi) the doors closed 
and traps on tin* platform in place while en 
route, and a passt'iigtT, without knowdedgo 
to tilt' t'ontrary, may tvwiduct himstdf as 
though it had fully perforintHl such duty. — 
Johnston v. St. Ivouis & S. F. R. Co., 130 S.W. 
413, 150 Mo. Api]). 304. 

App. 1910. Where a railroad company 
had no agent at a station and no means for a 
passt'iiger to arrange with reft'rence to his 
baggage hofoii' boarding the train, and the 
liassiMiger was riMiuirtMl to go into the coach 
to makt‘ his an-augenit*nts after hoaixlliig the 
train, he was ind a mere volunteer or lieeiistH* 
ill so doing, hut the company oweil him the 
duty of st'cing that the d(K>rs througdi which 
lit* was re(|uir(*<l to jiass were reasonably safe. 
— (h-eason v. St. Louis, I. M. & S. Uy. Co., 130 
S.W. 4i5, 149 Mo. App. 223. 

Where the door knob of the door to a pas- 
seiige-r •ctiatdi, where a passt'iiger was retpiired 
to go to ariMiiige ivltli reference to his bag- 
gage, was so close to the door easing that 
wh(*u tin* door was closed a man’s linger could 
not be passed betweem tliem, this was suffi- 
elent to charge the railroad coiiiiiany with 
negligence. — Id. 

That the door of a baggage coach -was 
constructed in the way that doors to such 
cars are ordinarily construct(*d does not re- 
lieve the railroad eoniiNiiiy of the charge of 
n(*gllgenee, where the method of construction 
was inherently negligent. — Id. 

App. 1932. A carrier of passengers must 
keep its cars suppliid with such reasonable 
degree of heat as will keep its passengers, in 


ordinary normal condition, In a reasonable 
degree of comf : rt.— Itoark v. Missouri Pac. 
Ry. Co., 147 S.W. 499, 36;^ Mo. App. 705. 

App. 1928. Railroad is not liable for 
Injuries caused by iieelings on car floor, un- 
less emjiloyees bad knowledge or peelings were 
there for period imputing knowletlge.— Jones 
V. St. Louis-San Francisco Ry. Co., 5 S.W.(2d) 
101 . 

^= 32 f >0 (2). atatntory reKiiIationa. 

See explanation^ page Hi. 

(£=3290 (3). Cars of other carriem. 

App. 1915. A carrier is responsible for 
the (vperation of the train to which a Pull- 
man ear is attached.— Sit'gel v. Illinois Cent. 
R. Co., 172 S.W. 420, ISO Mo. App. 645. 

0=201. ■' ■ ■ Railroad tracks and road- 
beds. 

Kvidence, see post, ®=316(1), 317((5), 31S(7). 
Pleading, see i>ost, €=314(2), 315(1). 

Sup. 1882. Whether the statute reipiir- 
ing railway companies to construct ditches 
and drains along the sides of their roadlieds 
is regarded as intendwl for the jirotection of 
the tnick of the company or for the protection 
of the lands of adjacent proprietors or both, 
it cannot be* Interpretwl to nii'an that a rail- 
way company shall antici|>ate and make jiro- 
visiou for unprecedenteil floods, wiiere such 
ditches and drains are reiiuired to Ik? con- 
st nicte<l.—Ki let V. St. Louis, K. C. & N. Ry. 
Co., 76 Mo. 518. 

Sup. 1809. In an action against a rail- 
road for injiiiy ri*ceived in a wreck resulting 
from the bent of a bridge being washed out, 
the testimony showed that the strtam was 
turbulent and dangerous, subject to sudden 
floods, which fn^iueiitly destroyed portions 
of the bridge, which w^as an unsafe one, for 
•that locality, and, instead of being built on 
stone abutments let down to biHlrock, or on 
sills bolti*d to the solid rock, w^as built on 
posts, and, w^hen any of these washed out. 
bents w^ere rested on ties or blocks placed on 
the surface. The company knewr that a great 
rise had occurred in the stream the night be- 
fore, but did not know of a heavy rain later 
in tlie night. /Ir/d, that it was negligent 
in running^ its train over the bridge the next 
morning without inspCKiing it. — Cobb v. St. 
Ix)uis & H. Ry. Co., 50 S.W. 894, 140 Mo. 609. 

App. 1010. A carrier of passengers must 
look out for ami remove such objects along 
and adjacent to its roadway as may threaten 
the safety of Its passengers, and where 
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threatening ohjocts, such as decayed trees, 
stand immediately adjacent to the right of 
way and are sufficiently menacing to evince 
probable danger, it must exercise high care 
as to them, and must remove them when it 
can do so without becoming a tresi>asser. — 
Rice V. Chicago, B. & Q. Ry. Co., 131 S.W. 
374, 153 Mo. App. 35. 

Rev. St. 1900, § 3049 (Rev. St. 1809, § 
1035 ; Ann. St. 1900, p. 898), authorizing rail- 
roads to enter on the lands of any person and 
cut down standing trees that may be in dan- 
ger of falling on the tnicks, making comi)en- 
sation therefor, impost's a duty on a railroad, 
subject to the statute as a part, of its char- 
ter, and the railroad must look out for and 
remove menacing trc'es standing adjacent to 
the right of way, and, for its failure so to do, 
it must respond in damages for breach of 
duty. — Id. 

App. 1927. Railroad owed prosi)eetlve 
passenger, injured by block thrown up by 
train, duty of exercising highest degree of 
care in maintaining track and switches. — 
Thomas v. St. Louis-Sun Francisco Ry. Co., 
293 S.W. 1051. 

^=>292. Street railroadi. 

Admissibility of evidence, schj iK)st, ^317 
(4). 

(1). lu general. 

Sup. 1892. It is the duty of a cable-rail- 
way comi>any, in supplying grips and brakes, 
and in kei'piug them in repair, to anticipate 
all such weather and conditions of track as 
might reasonably be expected in such a cli- 
mate. — Shari) V. Kansas City Cable Ry. Co., 
20 S.W. 93, 114 Mo. 94. 

App. 1894. In an action for injuries 
caused by plaintiff’s dress catching on a 
threaded bolt on the platform of defendant’s 
street car, causing her to fall on the ground, 
where there was no direct evidence tliat the 
l)olt was an unusual appliance or dangerous, 
the evidence was not insufficient ; the grava- 
men of the complaint being that the bolt ex- 
tended three-eighths of an inch above the 
tap, and no dirc'ct evidence was necessary to 
prove that a bolt in that condition is likely 
to produce' such accidents. — Chartrand v. 
Southern Ry. Co., 57 Mo. App. 425. 

App. 1900. Where a passenger is injured 
by being struck by a brake handle, the brake 
being held by a “dog” working on a ratchet 
wheel which was loosened in some way, al- 
lowing the handle to swing around and hit 
plaintiff, who was on the platform, the fact 


that the injury would have been prevented If 
the brakeman had held the brake with his 
hand does not show conclusively a liability 
of the carrier for the injury, as a carrier is 
not obliged to take precautions against casu- 
alties which were never known to occur be- 
fore and which may not reasonably be ex- 
pect etl. — Holt V. Southwest Missouri Electric 
Ry. Co., 84 Uo. App. 443. 

App. 1900. Where the elbow of a street 
car passenger was struck and injurwl by a 
passing ear, it npiH'aring that the space be- 
tween defendant's double tracks at the point 
in question was so narrow that the cars would 
rub or bump together in passing, and plain- 
tiff's evidence showed that they did so, it 
would be presumed that the tracks wm-t* neg- 
ligently constructed and maintained, author- 
izing the jury to find defendant guilty of 
negligence in operating cars over such tracks. 
— Smith V. St. Louis Transit (’o., 97 S.W. 218, 
120 Mo. App. 328. 

App. 1911. WhcTC it is shown in an ac- 
tion against a carrier for i>ersonal injuries 
that a pole or trolley broke in conseciutmce of 
its weakened condition, it devolvt's uixni the 
defemlant to show the ext'rcise r^f the highest 
practical d(‘grtH' of care. — Donovan v. Kansas 
City Ele^ated Ry. (’o., 138 S.W. 079, 157 Mo. 
App. 649. 

App. 1916. To render a stn'et car com- 
pany liable for Injury to pass(Miger from for- 
cig*n substance in its car and on the s!(*ps, it 
must appear that its employr*s knew, or 
should have known, of the presence of the 
danger, and that they had a reasonable time 
thereafter to remove it. — Tevis v. United Rys. 
Co. of St. Louis, 185 S.W. 738. 

^=39292 (2). Defecta In cars. 

Sup. 1886. In an action against a street 
railway comi>any for damages for killing 
plaintiff’s minor child, the defendant is re- 
sponsible for an injury resulting from the lack 
of a gate on the front platform of its car, un- 
der section 4, Acts 1869 (Laws Mo. 207), pro- 
viding that “no passenger shall be i)ermltted 
to get on or off any car by the front platform 
while the car is in motion, and each car shall 
be furnished with such adjustable gate or 
guard as shall prevent it,” notwithstanding 
the provision of Act January 16, 1860, which 
declares that “said railroads shall not be lia- 
ble for injuries occasioned to persons by rea- 
son of their getting on or off the cars by the 
front or forward end of the car.” — Muehl- 
hausen v. St. Louis R. Co., 2 S.W. 315, 91 Mo. 
332. 
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Sup. 3021. A street railway couW not be 
held negligent for maintaining a handhold on 
a street car which contained a defect not dis- 
coverable except by breaking the brass cast- 
ing' holding the rail, where the handhold was 
inspected from time to time by stepping on 
the step and jerking on it, as far as injuries 
to one not a passenger was concerned. — Gallo- 
way V. Kansas City Rys. Co., 233 S.W. 385. 

App. 1904. A street car company is un- 
der obligation to* a person who attempts to 
board a car at an unusual place without the 
knowledge of the carmcm, to use ordinary care 
to keep the handrail used by passengers in 
boarding and alighting in proi»er reiKiir. — 
McCarty v. St. Louis & S. Ry. Co., 80 S.W. 7, 
105 Mo. App. 596. 

App. 1909. Where a passenger was 
thrown from the platform of a street car, 1 k‘- 
fore it had stopiM»d at his destinatl<m. by a 
defective board in the platform, which turned 
his f(K)t, the strtH‘t ear compjiny was liable 
for the injury. — Rlackwell v. Metropolitan 
St. Ry. Co.. 110 S.W. 456, 137 Mo. App. 654. 

App. 1913. Tn detennining whether a 
street railroad coniiiaiiy was negligent in fail- 
ing t(> k(H‘p the st(ivs of its car fn‘e from ice 
and frozcMi slush, tin* obligation of high care 
is to be considere<l in c(»nin*(‘tion with the cir- 
cumstances of the case, and whether prudent 
ixu’sons would have anticii)ated the serious 
re.sults from tin* fnu'zing of the d(‘|>osits. — 
Craig v. Fnited Rys. Co. of St. Louis, 158 S. 
W. 390, 175 Mo. App. 616. 

Wher(‘ the conductor of a street car 
cleaned the steps before beginning a 14-inin- 
utes trip, his failure to clean the ste|>s again 
before plaintiff alighted will not render the 
defendant coin])any liable, unless in the exer- 
cise of a high degrtH* of care the frozen sluvsh 
on the st(‘ps should have been observed. — Id. 

App. 1917. In freezing weather, and 
when deposits of snow and ice are known to 
be, or are likedy to be, on the step, those In 
charge of a street car are rcHiuired to antici- 
pate that a i>assenger might slip on the step. 
— Rate V. Harvey, 195 S.W. 571. 

^=:32<)2 (3). ObBtrnctlonN on or near track. 

Sup. 1893. Where plaintiff, wdille riding 
on the steps of defendant's sti*eet car, was 
knocked off by a derrick standing near tlic 
track, the fact that the track had been moved 
nearer the derrick on the day of the accident 
tends to show negligence on the part of de- 
fendant’s driver, as he must have known of 
Its proximity to the cars, and for that reason 


should have used care to avoid exposing pas- 
sengers to danger, and the question as to his 
negligence is for the jury. — Seymour v. Citi- 
zens’ Ry. Co., 21 S.W. 739, 114 Mo. 266. 

Sup. 1909. If a cro.ss-beam on a pole car- 
rying cross-wdres to supi>ort the trolley wire 
has been placed nearer to the track than n 
v<»ry careful i)erson w'ould have permitted 
under like circumstances, and the company 
knew of such condition, or by the exercise of 
such higii degree of care might have known 
it in time to have remeflie<l it, and prevented 
injury to a i^iissenger therefrom, and failed to 
do .so, it w^ould be liable. — Gardner v. Metro- 
lK)litan St. Ry. Co., 122 S.W. 1068, 223 Mo. 
389, 18 Ann. Cas. 1166. 

Where a street railway comimny main- 
tains a cross4>eam carrying feeil wires and 
bolttd to one of the i>oles supporting a cross- 
wire which supiH)rts the trolley wire, the 
p(de, cross-l>eam and wdre are necessary i>arts 
of the (Hpiipment used in furnishing motive 
power, and the law imposes the same degree 
of care in providing such equipment as it 
does in furnishing safe cars in which passen- 
gers may ride. — Id. 

^=>293. — - Elevators. 

Burden of proof of contributory negligence, 
see i)ost, ^310(1). 

Elevators as eaiTiers, see ante, ©=»235. 
In.structions. see post, ^321(8). 

Sup. 1904. Where a p«Kssenger was in- 
jured in an elevator, tliat a metal projection 
protruded from tin* lloor directly in front of 
the open side of the elevator cage, that the 
r(*moval of the projection wms recommended 
by an exi>ert, and that the i>iissenger's dress 
caught on some obstruction or projection in 
•the elevator shaft, causing the injury, are 
sufficient to show' negligen(*e in the niainte- 
iianc<‘ of the elevator, and justify the jury 
in finding* a causal connwtion betwemi the 
negligence and the injury. — Goldsmith, v. 
Holland Bldg. Co., 81 S.W. 1112, 182 Mo. 597. 

App. 1893. It is the duty of owmers of 
elevators to make them reasonably safe for 
the uses to which they are put, and in so do- 
ing they should exercise that degree of care 
employed by reasonably prudent men in at- 
taining the same end. Therefore an instruc- 
tion Is inaccurate wdiich tells the jury that 
“no inference of negligence can be made 
against defendant in regard to said elevator, 
if you find from the evidence that it is such 
as is ordinarily used in like purposes by rea- 
sonably prudent persons engagetl in the same 
kind of business.” Mere usage by others is 
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not the 6ole criterion. — ^I^ee v. Publishers: 
George Knapp & Co., 55 Mo. App. 390. 

^=»294. of coBTeyanoea, 

Contributory negligence, sei* post, ^330. 
Instructions, see post, C»321. 

Presumptions and burdeu of proof, see post, 
<S»316. 

Questions for jury, see post, C=>320. 

^=:9295. — In general. 

^=9295 (1). In general. 

Sup. 1S91. At the crossing of a horse 
and a steam railway, the view of the latter’s 
track was obstructed until within 15 feet of 
it. A horse ear was driven slowly uik)u the 
crossing*, without warning from a gatemun 
stationed at the crossing by the railroad com- 
pany, until the horses were on the crossing, 
when, as an engine ai)pro4iched on a down- 
grade, the gateman shouted to the driver of 
the horse car to stop, and cominence<l to low- 
er the gates guarding the crossing, hut, when 
they were halfway down, shouttM.1 to him to 
go on, and hwin raising the gates; others 
shouted contradictory directions to him. The 
driver stopped, or n(‘arly so, hut, before he 
liad stoppl'd, plaintiff, a iwsscngor in the 
hors^* car, in ai>prehensiou of a collision, 
junipc'd from the car, and therel).v was in- 
jiuv'd. There was no real danger of a colli- 
sion, nor from the driver’s standisdnt, any 
aijpearance of danger. He had his horses un- 
d(‘r control, and w’hen directed by the gate- 
man to go on, continued to cross the track. 
Tfvld, that there was no neglig'ence on the 
I)art of the driver wiilch would render the 
istre(‘t-car company liable for idalntiff’s inju- 
Kleiber v. People's lly. (^o., 17 S.W. 
94G, 107 Uo. 240. 14 L. R. A. G13. 

Sup. 1S99. The degree of care that a 
railroad company is hound to exorcise for 
th(» saf(4y of its passengers is not limited to 
the const niction and e<iulpment of the road, 
but includes service thereon. — (^ohb v. Lindell 
Ry. Co., 50 S.W. 310, 140 Mo. 135. 

Sup. 1903. Where the conductor of an 
oi>en street car knew that decedent’s p^)sition 
on the end of a sc*?!! and in front of an upright 
stanchion w’as not reasonably safe. It was hi.s 
duty to control the running of the car with 
a degree of care i)roportioned to the danger 
to which decedent was exjmsed. — Van Horn 
V. St. Louis Transit Co., 95 S.W. 32G, 108 Mo. 
481. 

Sup. 1018. It wms not negligence for 
conductor and niotorman to leave street car 
on slight incline, provided they first properly 


secured car. — Delfosse v. United Rys. Co. of 
St. Louis, 201 S.W. 860. 

Street railw’ay was not responsible for 
Injuries to girl iwssenger wdio jumped from 
car w^hlch began to move unattended down 
slight incline on which it had been stopped 
w^here railway w’as not responsible for car 
60 moving. — Id. 

App. 1907. Where the engineer of a pas- 
senger train failed to obey an order to stop 
at a station w^hore plaintiff, a passenger on 
the train, alleged it was to meet and iwss a 
train g*olng in the opix)site direction, W’here- 
upon the miductor suddenly and violently 
8topi>ed the train by the ai>pllc}itlon of the 
air from the rear, throwing plaintiff against 
one of the seats and injuring her, defendant, 
though chargeable with negligence in ]>assing 
the station, In violation of the order, causing 
the nm'ssity for the sudden and violent stop- 
IMige in order to prevent collision, wms not 
negligent In making the stop for that ymrposc'. 
— T(Kld V. IMissouri Pac. Ry. Co., 105 S.W. 
G71, 12G Mo. App. G84. 

App. 1917. A carrier is not hound wiiere 
he keeps the gale on the rc'ar coach fasteiKMl 
to keej) the door also fastemxl. — Daly v. Pry- 
or, 198 S.W. 91, 197 Mo. App. 58,3. 

(2>. Mn^nyceiiieiit of elevntor*. 

Sup. 1903. When one passemger In an 
elevntfw directs the opcratfjr to stop at a t*(‘r- 
tain floor, it is not lU'cc ssnry for eveu’y otln^r 
pas«eng(‘r who desirts to get off there to re- 
ivat tin* direction; hut it is the oixu’ator’s 
duty to stop long enough for the passeiigc*r 
giving the direction, and any other i>jiss(*n- 
gers who desire so to do. to alight. — Th'eker v. 
Lincoln Real Estate & Rnilding Co., 73 S.W. 
581, 174 Mo. 24G. 

If is the oi>erator's duty l^efore again 
starting the ("ar, to ns(' reasonable care to as- 
certain if there are other persons in the act of 
getting off. — Id. 

A carrier by elevator must allow’ reason- 
able time for passengers to enter and leave 
the car with safety In the exercise of ordinary 
care. — Id. 

Sup. 1903. Where a passenger in an ele- 
vator, relying on a signal for a certain floor 
given by his copassenger, attempts to follow 
him in alighting at that floor, using due care, 
and when ho is in the elevator door the oper- 
ator suddenly (4oses it, pinning the passenger 
therein, and then raises th(» elevator, and aft- 
erwards, aware of the passenger’s peril, low 
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era It, crushing tho pussongor between the floor 
and the roof of the car, the operator is neg- 
ligent, and the passenger is entitled to recov- 
er. — Luekel v. Century Bldg. Co., 70 S.W. 
1033, 177 Mo. 608. 

App. 1891. Where it is not shown that 
it is a dangerous operation to open the gate 
of an elevator before the cage has stopp(*d, it 
cannot be Siild that Injury to a boy 10 years 
old, Inflicted while ho is thus opening the gate 
at the request of the oi>orator, resulted proxl- 
mately from his compliance with such re- 
quest. — Smillie V. St. Bernard Dollar Store, 
47 Mo. App. 402. 

^=:»203 (3). Duty to notify paaMengrera of 
danuper. 

Sup. 1904. Where a street railroad, op- 
erating cars on parallel tracks, uses cars 
c(iuip])(‘d with footboards on both sides for 
gaining access to the seats, there is no duty 
d(‘Volving on the company to post notices 
warning passengers to keep off the inner 
board, and its omission to do so is neither u(»g- 
ligence nor evidence of negligence. — Allen v. 
St. Louis Transit Co., 81 S.W. 1142, 183 Mo. 
411. 

Sup. 1908. Whore a conductor on a car 
on which a iKisseiiger was killed by being 
struck by a car on the adjacent track, going 
in the opposite direction, saw the passenger 
on the back platform in distress protruding 
his head outside of the car and knew that the 
imssenger was oblivious of the danger and al- 
so knew of the dangerous juxtaposition of the 
cars passing on the other track, he was neg- 
ligent in not warning the passenger of the 
approaching and impending danger, from be- 
ing struck by a car on the other track, in 
time to have averted the danger. — Cage v. St. 
Louis Transit Co., lOJ) S.W. 13, 211 Mo. 139. 

^=»205 (4). Permlttlnar pnMHenffer to ride 
In flauixerouM place. 

Sup. 1906. Where the seat in d(‘f end- 
ant’s street car, which deceased occupied at 
the time of the accident, was Insecure, the 
conductor w'ould be presumed to have had 
knowledge thereof, and deceased having been 
thrown from the ear because of her insecure 
and dangerous position in connection with 
the swaying of tho car, it was immaterial to 
plaintiff’s right to recover whether the car 
was running at an excessive rate of speed or 
not. — Van Horn v. St. Louis Transit Co., 95 
S.W. 320, 198 Mo. 481. 

App. 1917. If street car conductor know- 
ing that passengers are riding on steps per- 
mits them to continue there, it is his duty to 


see that car is managed with highest degree 
of care demanded by circumstances. — Cooley 

V. Dunham, 195 S.W. 1058, 190 Mo. App. 399. 

To make it negligence as to deceased for 
street car conductor to permit passengers to 
ride upon step of car, it is not essential that 
conductor should have known that deceased 
was particular person upon step. — Id. 

(5), Acts in emerarenpleM* 

App. 1905. The existence of a fight on a 
street car between the conductor and a negro 
passtnger, in which the conductor was stab- 
bed, did not constitute such an emergency as 
justified the motorman in stopping the car 
so suddenly as to disable its motive power and 
throw a passenger from the car and injure 
her.— Willis v. St. Joseph By., Light, Heat & 
Power Co., 80 S.W. 567, 111 Mo. App. 580. 

App. 1922. Where the motorman lost 
control of a street car while going down a 
hill, and jumped off, and the conductor ad- 
vised plaintiff passenger to jump off, and she 
did so, and was injured, plaintiff could plead 
and submit to the jury two acts of negligence, 
or either of them: (1) The negligence of de- 
fendant in suddenly confronting plaintiff 
with a real or apparent danger of imminent 
injury on account of permitting tho car to get 
beyond control, thereby terrifying plaintiff 
into yielding to the impulse or instinct of self- 
preservation ; (2) negligence of conductor in 
negligently giving the alarm to alight from 
the car, and in advising and assisting plain- 
tiff to alight, causing plaintiff to believe there 
was imminent danger in remaining on the 
car. — Ilellar v. Kansas City Rys. Co., 237 S. 

W. 811. 

To supix)rt a charge of negligence as to 
passenger injured while jumping from street 
car of which motorman lost control on a hill, 
the peril must have been caused by negligence 
of the street railway, apprehension of peril 
from the standpoint of the passenger must 
have been reasonable, and the appearance of 
danger must have been imminent, leaving no 
time for deliberation, and, on the other hand, 
the danger must be judged by the circum- 
stances as they appeared at the time, and not 
by the result. — Id. 

Where motorman lost control of street 
car on a hill, and conductor negligently ad- 
vised and assisted woman passenger to alight, 
in order to recover for negligence in giving 
the advice, the passenger must prove that a 
false alarm was given, causing her to believe 
there was imminent danger in remaining on 
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the car, and this belief must have been such 
as an ordinarily prudent i>erson would have 
entertained under the same circumstances, 
and the passenger’s action must have been 
such as would probably have betm taken by an 
ordinarily prudent iwrson, and must have 
been unaccompanied with any contributory 
negligence. — Id. 

^= 920 S (6). Duty to avoid mtaleadlogr pa«* 

■enicera as to movements of train. 

App. 1906. A carrier must exercise the 
highest degree of care in protecting its pas- 
sengers, and, in making announcements dur- 
ing the transiwrtation intended to influence 
the actions of passengers, it must observe 
such care as will make them Intelligible to 
the different classes of people usually found 
In public conveyances and to guard against 
possible misunderstanding. — Laub v. Chicago, 
B. & Q. Ry. Co., 94 S.AV. 550, 118 Mo. App. 488. 

^s»205 (7). Effect of provlalona of atatatea 
or ordlnaneea. 

Sup. 1893. An act prohibiting passengers 
from getting on and off street cars at the 
front end, and providing that the carrier shall 
not be liable for injuries received by passen- 
gers violating it, does not relieve the carrier 
from liability for so negligently managing its 
car that a passenger is thrown from the front 
platform. — Seymour v. Citizens’ Ry. Co., 21 
S.W. 739, 114 Mo. 266. 

Sup. 1899. The violation of a municipal 
ordinance, regulating the running of stret't 
cairs, resulting in an injury to a passenger, 
cannot be made the basis of a civil liability by 
a mere allegation that such ordinance was in 
force and binding on defendant, since it must 
be alleged and proven that defendant agreed 
to be bound by the ordinance. — Byington v. 
St. Louis R. Co., 49 S.W. 876, 147 Mo. 673. 

^s»205 (8). Duty aii to panseiiffer who ha* 
fallen off. 

See ewplanation, page Hi. 

^=:»206. — OTerloadins or crowdins. 

Sup. 1925. Currier not liable, if passen- 
ger pushed from car by another passenger 
while car standing still. — Carlson v. Wells, 
276 S.W. 26, 42 A. L. R. 1319. 

^=>297. — Rate of speed. 

Sup. 1895. Plaintiff, while on defend- 
ant’s cable car, was thrown off by a sudden 
jerk of the car while rounding a curve. Plain- 
tiff knew that the cars went at greater speed 
around that particular curve, and was 
cautious to avoid being thrown off. There 
was no defect in the appliances or in the con- 


struction of the road, nor were the employ^*s 
negligent. The evidence showed that the only 
practicable way to round tin* curve was to go 
at the spt*i*d of the cable; that the jerking 
was greater or h*as as the cable was slack or 
taut; that no method had been discovered to 
avoid these difficulties. Held, that the ac- 
cident was not of a character for which de- 
fendant was liable. — Hite v. Metropolitan St. 
Ry. (^o., 31 S.W. 262, 130 Mo. 132, 51 Am. St. 
Rep. 555, rehearing denied 32 S.W. 33, 130 Mo. 
132, 51 Am. St. Rep. 555. 

App. 1910. It is no defense to an action 
for i)ersonal injuries to a street car passenger, 
by rounding a curve at too high a siKH'd, to 
show that such speed was usual, where it was 
not unavoidable. — AVltters v. Metropolitan St. 
Ry. Co., 132 S.W. 38, 151 Mo. App. 488. 

App. 1915. An inference of negligence is 
I)ermissible where a street car motorman ran 
his car at high spetnl past a wagon clo.se to the 
track when the car was so crowded that the 
Injured passenger had to ride on the step. — 
Moore v. Metropolitan St. Ry. Co., 176 S.W. 
1120, 189 Mo. App. 555. 

^==>298. — — Sudden jerki and Jolti. 
^=s»208 (1). In aeneral. 

Sup. 1891. Where, in a suit by a pas- 
senger against a railroad company for per- 
sonal injuries, it appears that plaintiff was 
told by the porter of the train to go forward 
two cars at the next station, and that, after 
plaintiff started to go forward, the train start- 
ed, jerking her off the platform, such starting 
of the train constitutes negligence on the part 
of defendant. — Smith v. Chicago & A. R. Co., 
18 S.W. 971, 108 Mo. 243. 

Sup. 1895. In an action against a street 
railway company for injuries to a passenger 
re.sulting from being thrown off a car while 
turning a curve, the rate at which the car 
was going is immaterial, if it is shown that 
its si>e(*d was improper. — Gidionseii v. Union 
Depot Ry. Co., 31 S.W. 800, 129 Mo. 392. 

Sup. 1895. Where, in an action for in- 
jury from being thrown from a cable car while 
rounding a curve, the evidence clearly shows 
that the accident was caused by a lurch of the 
car on account of its speed, and that its speed 
w^as necessary to carry the car around the 
curve, a demurrer to the evidence should be 
sustained. — Hite v. Metropolitan St. R. Co., 
32 S.W. 33, 130 Mo. 132, 51 Am. St. Rep. 555, 
denying rehearing 31 S.W. 262, 130 Mo. 132, 
51 Am. St. Rep. 555. 
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Sup. 1808. A common carrier of passen- 
gers is bound to allow its passengers reason- 
able time to enter and leave its cars, and, 
while it may start before a passenger has been 
seated, it must exercise the highest degree of 
care that prudent and cautions persons would 
use and exercise under similar or the same 
circumstances In starting its cars, so as not to 
suddenly jerk or jar him and thereby Injure 
him. — Barth v. Kansas City Elevated Ry. Co., 
44 S.W. 778, 142 Mo. 535. 

Sup. 1809. It appearing that jerks in 
the running of cable cars are unavoidable, be- 
cause of the slack in the rope, negligence will 
not be imputed to the company merely be- 
cause of such a jerk. — Bartley v. Metropoli- 
tan St. Ry. Co., 49 S.W. 840, 148 Mo. 124. 

Sup. 1909. Where one while exercising 
reasonable care was injured while boarding a 
street car by its sudden starting, and the serv- 
ants in charge did not exercise the highest 
practical degree of care in starting the car, 
the* company was liable for the Injuries sus- 
tained.— Wellman V. Metropolitan St. Ry. Co., 
IIS S.W. 31, 219 Mo. 126. 

Sup. 1921, A street car passenger, suing 
for injuries sustained from the jerk of the car 
whlh' h(' was riding thereon, and was not get- 
ting on or alighting, must allege and prove 
that the jerk was unusual or extraordinary. — 
Laycock v. Vnited Rys. Co. of St. Louis, 235 
S.W. 91, answering certified questions (App. 
19201 227 S.W. 883. 

Sup. 1925. Care required and what con- 
stitutes violent or unusual jerk of car de- 
pend on conditions. — Meyers v. Wells, 273 S. 

w. no. 

Sup. 1927. It is actionable negligence 
to cause street car to give violent or unusual 
jolt, causing injury to passenger. — Laible v. 
Wells, 296 S.W. 428, 317 Mo. 141. 

Street car company must exerci.se utmost 
care in oi)erating car so as not to jar or upset 
passenger. — Id. 

Where street car starts with unusual or 
violent jerk, injuring passenger, company is 
liable, though jerk was necessarily incident to 
starting. — Id. 

App. 1883. Sudden stoppage of train. 
See ('ondy v. St. Louis, 1. M. & S. Ry. Co., 13 
Mo. App. 588, memorandum. 

App. 1896. AVhere a crowded passenger 
train is standing at the station platform, it is 
the duty of a common carrier to use the great- 


est practical care in attempting to attach an- 
other car to the rear of the train, and it is 
liable for an injury to a passenger caused by 
the jerking of the train in attaching such 
car. — Choate v. Missouri Pac. Ry. Co., 67 Mo. 
App. 105. 

App. 1900. A street railway company, 
before setting its cars in motion to cross a 
street on the flagman signaling the car to 
cross, is not required to give its passenger any 
warning thereof, unless they are discovered 
to be in a situation of danger, and it then be- 
comes the duty of the employes in charge of 
the train to hold it until the danger is avert- 
ed. — Pryor v. Metropolitan 8t. Ry. Co., 85 Mo. 
App. 367. 

The starting of a car while a passenger is 
standing in the aisle is not ordinary negli- 
gence, even if it be known to the conductor in 
charge of the car that the passenger is stand- 
ing, unless the car is started with an unu.sual 
jerk, or the car is unskillfully handled by the 
griiiman. — Id. 

In an action against a street railway 
company to recover damages sustained by a 
imssenger, it appeared that the car suddenly 
started and threw plaintiff, while standing in 
the aisle of the car, into a seat, causing in- 
juries complained of. The car approached a 
street where, by the ordinances of the city, 
it was re<iuired to stop until signaled by a 
flagman to proceed. The stoppage of the 
train was not made to allow passengers to en- 
ter or leave the cars, the rules of the company 
and the ordinance of the city forbidding it to 
do so. While the car was standing, waiting 
to cross, on being signaled by the flagman, 
plaintiff, to allow a passenger to get into the 
aisle of a car, arose and stood in the aisle, and 
while standing there, the car started forward 
and plaintiff was thrown into a seat, causing 
the injury. Held, that instructions declaring 
that the employes in charge of the train were 
bound to know plaintiff’s peril and to give 
him a warning before starting, whether they 
actually knew of his peril or, by the exercise 
of reasonable care could have known it, was 
erroneous. — Id. 

App. 1903. Evidence of a passenger on 
a street car that she was thrown from the 
body of the car into the street by a sudden 
lurch thereof is sufficient to authorize a find- 
ing that there was such an unusual and severe 
lurching thereof as to constitute negligence. — 
Ilges V. St. Louis Transit Co., 77 S.W. 93, 102 
Mo. App. 529. 
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App. 1904. Where a rnllroafl train has 
almost stopped at a station, a sudden jerk in- 
juring a passenger is negligence. — Moorman 
V. Atchison, T. & S. F. Ry. Co., 78 S.W. 1089, 
105 Mo. App. 711. 

App. 1904. In an action by a passenger 
for injuries sustained by reason of cars col- 
liding with each other and causing a violent 
jar of the car in which the passenger was 
riding, an instruction that, though the jury 
might believe that the train broke into two 
parts and that the two parts collided and 
caused a jar, yet if such jar was not greater 
than the jars usually incident to the operation 
of such trains, then plaintiff must be held to 
have assumed the risk, and could not recover, 
was erroneous, because it is not the magnitude 
nor the insignificance of the cause that pro- 
duced the injury which regulates the liability, 
but the question is whether there was want 
of care on the part of the company. — Holland 
V. St. Louis & S. F. R. Co., 79 S.W. 508, 105 
Mo. App. 117. 

App. 1904. Where a passenger notifies 
the conductor that she wishes to alight, and 
the car slows up on nearing the place, but 
starts suddenly when she is preparing to 
alight, she may recover for injuries resulting 
from being thrown to the ground by the jerk. 
— Kroner v. St. Louis Transit Co., 80 S.W. 915, 
107 Mo. App. 41. 

App. 1905. Where the imssengers on a 
freight train had received an invitation to get 
off, and the car had come to a stop, and, as a 
passenger was moving out, the carrier’s serv- 
ants, without any warning, mov(xl the train 
with such force and suddemness as to send the 
car forward with a greater jump or jerk than 
witnesses in years of experience had ever 
known, the carrier was liable for whatever 
injuries resulted to the i)asseiiger from the 
act. Judgment (1904) 84 S.W. 175, affirmed on 
rehearing. — Young v. Missouri Pac. Ry. Co., 
88 S.W. 7G7, 118 Mo. App. G3C, 

App. 1907. A passenger who shows that 
the car stoi)ped at a crossing to permit pas- 
sengers to alight, and that he, while alighting, 
was thrown from the car by reason of the 
sudden starting thereof, establishes his right 
to recover. — Ohio v. Metropolitan St. Ry, Co., 
103 S.W. 142, 125 Mo. App. 710. 

App. 1908. The conductor in charge of 
a ctir called the name of a street. A passenger 
gave a signal for the car to stop. The car 
stopped b<*fore reaching its usual stopping 
place, but near to it, and the passenger at- 
tempted to alight, when the car suddenly 


started, causing injury to her. Held, that the 
pa.ssenger had the right to as.sume that the 
car had stopped for the purpose of letting her 
alight, and it was the duty of the conductor to 
learn whether any paR.senger8 wore preparing 
to alight before starting the car. — Hufford v. 
Metropolitan St. Ry. Co., 109 S.W. 1002, 130 
Mo. App. 038. 

App. 1908. Although a passenger on a 
treet car is attempting to alight before the car 
has come to a stop, yet it is culpable negli- 
gence in the conductor, knowing what the pas- 
senger is doing, to cause the car to be sudden- 
ly startcHl forward with such suddenness and 
force as to throw the passenger to the ground. 
— Peck V. Springfield Traction Co., 110 S.W. 
659, 131 Mo. App. 134. 

App. 1909. A carrier admitting pjissen- 
gers on the rear coach of a train while co«ich- 
es are being coupU^d thereto fails to exercise 
the high care im post'd on it for the safety of 
its imsengers when the coaches are shoved 
again.st the train with damgerous vlolen(*e. — 
Wise V. Wabash R. Co., 115 S.W. 452, 135 Mo. 
App. 230. 

App. liHlO. It is the duty of railroiids to 
operate their passenger trains .so as to avoid 
unnecessary* jars and lurclu's that may injure 
l>a.ssengers while moving about in a csir. — 
Flucks V. St. l^rouis, T. M. ic S. Ry. Co., 122 
S. W. 348, 143 Mo. App. 17. 

App. 1910. If n stn'et car passengc'r is 
about to reach his destination, and as the 
wir is .st(^pping he i>roc(*t‘<ls to the platform 
or steps to alight when the car stops, th(*n 
if those in charge of the car starts it with 
a sudden jerk, and the piRS(*nger therel)y 
su»stains injuries, the carrier is liable, but 
the mere starting of a ear with a sudden 
jerk causing injury to a passenger at a time 
wlK^i those in rharge of it do not know, and 
Inive no reason to know, that the pa.ssenger 
is about to alight, does not eon.stitute a cause 
of action. — Fly v. Southwc.st Missouri R. Co., 
125 S.W. 8.33, 111 Mo. App. 70S. 

App. 1910. To* start a c*ar with a sudden 
jerk while the passenger is alighting is evi- 
dence of negligence. In an action by tbe pas- 
senger for re.siilting injuries. — Cooke v. 
Springfield Traction Co., 120 S.W. 265, 144 
Mo. App. 451. 

App. 1910. Where plaintiff, a passenger 
on defendant street railroad’s c*ar, was prom- 
ised by the conductor that the car would stop 
at a usual .stoi)ping place, and, on the car’s 
wlowing down, stood on the step, holding to 
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the handrail, but through a sudden jerk of 
(the car resulting from acceleration of speed 
was thrown to ithe ground and injured, de- 
fendant was liable; plain tiff being entitled to 
rely on the conductor’s invitation to be pre- 
pared to alight. — Clialtners v. United llys. 
(’o. of St. Louis, 131 S.W. 903, 153 Mo. App. 
55. 

App. 1911. Where a street oar on the 
signal of a passenger slows down at a cus^ 
toinary stopping place, and the passenger 
IM'epares to alight, it is negligence for those 
in charge of the car to suddenly start it just 
before making the stop. — Musick v. United 
Rys. Co. of St. Louis, 134 S.W. 31, 155 Mo. 
App. 04. 

App. 1011. The starting up suddenly 
and without warning of an elwtric car, with 
force enough to throw a departing iKissen- 
ge^r, and then slopping it again after going 
two or thi-ee feet, all this after it had come 
to a complete stoiy at the regular stopping 
place, is not a usual and ordinary movemwit 
of tlie car, on which negligence cannot be 
predicjited. — Elliott v. MetroiHilitan St. Ry. 
Co., 13S S.W. 00.3, 157 Mo. App. 517. 

App. 1012. A sitrtvt car coiinimiiy, whose 
vehicle is started l)efoT<‘ in(*oniiiig passengers 
have S(‘ated tlu^mselves, is liabh* if it is start- 
ed so viol<Mitly that they are injured. — Ca!»riel 
V. Mi'trojxditan St. Ry. (''o., 148 S.W. 108, 104 
Mo. Ai>p. 50. 

App. 1013. A street car company is not 
liable for injuries to a passenger thrown from 
a car by a jerk in coining to a stop, unless 
the jerk is an unusual one. — Bobbitt v. United 
Rys. Co. of St. Ijouis, 153 S.W. 70, 109 Mo. 
Api). 42 J. 

A street car company is liable for inju- 
ries to a iKissenger thrown to the ground by 
a sudden jerk in starting the ear without 
warning while the iKissenger is preiwriiig to 
alight, whether or not the jerk is an extraor- 
dinary one. — 1<1. 

App. 1915. The temi “violent stop,” as 
applied to the stoiipiiig of a street car, must 
be given a relative meaning in keeping with 
the circumstances of the particular case. — 
Allen V. Dunham, 175 S.W. 135, 188 Mo. App. 
193. 

App. 1915. The starting of a street car 
without any sudden jerk was not neglig(»nce 
as to fi jTussenger standing on the rear plat- 
form, holding to the handrail, but would be 
negligence as to a passenger who had placetl 
one foot on the platform and was raising the 


other foot to the platform. — Bennett v. Met- 
ropolitan St. Ry. Co., 180 S.W. 1050. 

App. 1910. Facts as to obstruction of 
aisle by grips and sudden stopping of train, 
causing passenger to trip over grip, and sud- 
den starting as he was rising, held to show 
brejich of carrier’s duty. — Abernathy v. Lusk, 
182 S.W. 1049. 

App. 1916. Jf the operatives of a street 
oar had neither knowledge that a passenger 
had arisen, nor reason to suppose she would 
arise, from her seat to leave the car, it was 
not negligence to accelerate the speed of the 
car with such a jerk as would not injure a 
passenger who was seated, although sufficient- 
ly violent to throw one down if standing. — 
Modrell v. Dunham, 187 S.W. 561, 564. 

Motorrnan held negligent in causing a oar 
to suddenly jerk after it had slowe<l up, and 
the condnt'tor had ealleil the street after tell- 
ing a passenger she would be let off at such 
street. — Id. 

App. 1017. IMien street car on which 
passengers were standing on steps was pro- 
eecHling at moderate siKH.*d and suddenly 
jerked forward, sudden movement was prima 
fade unnecessary and negligent. — t'ooley v. 
Dunham, 105 S.W. 1058, 106 Mo. App. 309. 

App. 1020. Where plaintiff had already 
iR^'onu" a passenger on a (^ar and piiid his 
fare, and was standing upon the hack plat- 
form and was injured by reason of a jerk, 
it was incumlK'iit on him to allege and prove 
that the jerk or lurch which caused the in- 
jury was an unusual or extraordinary jerk, 
and one not incident to the ordinary opera- 
tion of the car. — Liycwk v. United Rys. Co. 
of St. I»uis, 227 S.W. eertilied questions 
answered (Sup. 1010) 235 S.W. 91. 

App. 1022. A passenger suing for inju- 
ries caused by the sudden stopping of a street 
car while running between stops must show 
that the jerk or stop was unusual to make 
a case.— Ka ton v. Kansas City Rys. Co., 211 
S.W. 0S3. 

App. 1023. A carrier of passengers owes 
them the duty of either waiting a reasonable 
time for them to be seated or of sHirting the 
car with a gradual motion so as to not throw 
them down. — Rhodes v. Missouri Pac. R. ("o., 
255 S.W. 1084, 213 Mo. App. 515. 

App. 1028. Street railroad held not lia- 
ble for injuries to passenger on sudden stoi>- 
piiig of car to avoid injuring automobile driv- 
er.-— Grabcr V. Wells, 7 S.W.(2d) 719. 
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^zs^StOS (3). Frelfrlit trains. 

Sup. 1001. Plaintiff boarded a freight 
train in the switch yards, before it had 
reached the station, when it stopiKHl at a 
water tank. The station agent told plaintiff 
thait he should get on at the water tank. 
As the train approached the station, plaintiff 
stepped out of his si'-at to take off his over- 
c*oat, and while so occupitKl w’as violently 
thrown across the seats, by the train stoi>- 
ping at the station, ret*elving injuries. Plain- 
tiff testificfl that he knew’ freight trains had 
to have more or less slack in the couplings, 
w’hich caused jolts in starting or stopping. 
There was no evidence of defects in track, 
train, or appliances, or any w’ant of skill in 
the handling of the train, or that it stopiKMi! at 
an improper place. HcM, that the shcK*k w’ns 
an incident iiect^sary In tlie running of 
freight trains, which tin* plaintiff w’ill be 
deemed to have assume<l. — Wait v. Omaha, 
K. 0. & E. II. C^o., 65 S.W. 1028, 165 Mo. 612. 

Sup. P.K)G. A carrier was not liable for 
injuries to a passenger riding in a calwiose, 
owing to the jar on the stopping of the train, 
w’here the jar w as not siith< ient to throw the 
Iiussenger from his fe<*t and there w’as no 
evidence of any defect in the construction 
of the roadbed or train or of any negligence 
ill the (management thereof. — Hedri(‘k v. Mis- 
.soiiri Pac. Ky. Co., 05 S.W. 268, 105 Mo. 104. 

App. 1805. A passenger on a freight 
train coiihl not itY^over for an injury owdiig 
to the jolt of the car, it appearing that the 
jolt W’as causwl hy the taking up of the 
“slack” in the train when the locomotive 
reaching an ascending grade. — (iiiffey v. llaii- 
nilial & St. J. R. Co., 5.5 Mo. App. -462. 

App. 1005. Where a passenger on a 
freight train was injured hy a fall causeil by 
a sudden jolt in the stopping of the train, but 
th(‘re W’as no evidence of any defevt in the 
railroad's tracks, train, or appliances, nor 
tending to show’ any W’ant of skill or cure on 
the part of its einp]oyr*s in the manageanent 
of its train, or that it w’as stopiaHl in a 
iif'gligent manner, there w’as no lialiility on 
the part of the railroad for such injuries, — 
I^ortuc’hek v. Wabash R. Co., 74 IS.W. 568, 
101 Mo. App. 52. 

App. 1004. While a pas^eiiger on a 
mixed train assumes the risk of jars and 
concussions incidental to its ordinary oiK^ra- 
tlon, he does not assume the risk of a jar 
ocxrasloned by a collision betw’wn the cars aft- 
er the parting of coupling, though it is no 
greater than those which are customary. — 


Holland v. St. Ix>uis & S. F. R. Co., 70 S.W. 
508, 105 Mo. App. 117. 

App. 1005. A Jerk resulting from the 
movement of a freight tniin does not insti- 
tute iu*gligcn(*e, iinl(‘«s it is so extraordinary 
as to he attHhutahle to the unskillful han- 
dling of tlu' engine, or some similar cause. 
— (1004) Young V. Missouri Pac. Ry. Co., 84 S. 
W. 175, affirmed 88 S.W. 767, 115 Mo. App. 
(UIG. 

App. A passengcu’ on a freight train nec- 
essarily assuim^ the risk of iK^rils arising 
froQii jolts, jar.s, or lurc'hes ordinarily inc*!- 
dc’vt to the oiieratiou of such trains.— (1008) 
Hawk V. Chicago, R. & Q. Ry. C^»., 108 S.W. 
1110, 150 Mo. App. 658; (1015) Farmer v. 
St. Ix)nis, 1. M. & S. Ry. Co., 161 S.W. .”>27, 
178 Mo. App. 570; (1016) Provance v. Mis- 
souri Southern R. (V>., ISG S.W. 055^ 

App. 1010. One taking passage on a 
freight train as.‘<nnies the risk of injury from 
siK’h jiirs and moviients us are Incidcuit to 
its operation, if its iwirts are w’eil construct- 
chI and in gocnl rc'pair, and it is projKU’ly oi>- 
erated on a safe track. — Ray v. Chicago, R. 
4V: Q. Ry. Co., 126 S.W. 545, 147 Mo. Apii. 
:i,52. 

App. 1012. The management of a freiglit 
car IcKidcHl with honselnWd gocsls and live 
stoc’k held negligent so as to jnake the c*jir- 
rier liable for injuries to the iK*rson In the 
car,— Rii’h'inond v. Missouri Pac. Ry. ('o., 144 
S.W. RiS, 162 Mo. App. 422. 

App. 1016. A railroad is liable for dam- 
ages suffercHl by a passenger on a mixed train 
only when th(‘ injury results from an un- 
u.'-ual or ext 1*4 ion Unary jerk, jolt, jar, or .sud- 
den inovetineiit. — Ri.ssmiller v. St. I^onis & H. 
Ry. Co., 1S7 S.W. 575. 

@=:>299. — — Pasiing other vehicle! or 
objects. 

S(‘lting dow’ii pas.seugers, see post, ®=>505. 
Siitlicieiicy of evidence, see post, 518. 

Sup. 1805. Where plaintiff, while riding 
on the step of defcaidant's sti*eet car, was 
knockiMl off l»y a derrick standing near the 
track, the fact tliat the track had iM^n moved 
nearer the d(‘rrick on the day of tjie accident 
tends to show negligence on the part of de- 
fendant’s driver, as he must hav4 know’ii of 
its proximity to the cuirs, and for that rea- 
son should have used care to avojd exposing 
IMissengers to danger, and the (pi^tlon as to 
his negligence is for the jury. — Se.vanour v. 
Citizens’ Ry, C’o., 21 S.W. 750, 114 Mo. 260. 
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Sup. 1900. Plaintiff, who was a newsboy 
and In the habit of boarding defendant’s cars 
to sell hlfl papers, jiimx)ed on the front end of 
a moving car, and, after ptissing along the 
footboard to the rear, was injured l).v l>oing 
struck by the tongue of a wagon standing on 
the street. The cur wtjis moving at a moder- 
ate rate, and the niotorinan was looking for- 
ward, and defendant had made ineffectual ef- 
forts to prevent newsboys from junii)ing on 
its cars, y/c/d, that defendant was not gnilty 
of negligence, and a v(U’dict in its favor was 
luoiKU’. — l*adgltt V. Moll, 60 S.W. 321, Mo. 
14 : 1 , G2 I/. 11. A. «rj4, 81 Am. St. Kep. .347. 

App. 1S78. It is not the duty of a con- 
ductor to warn iwissengers that, if they al- 
low their anus to projwt from the windows 
of the car, they may 1 k^ injuretl by cars pass- 
ing on a parallel track. — Mill(‘r v. St. Louis 
Ti. (V)., .3 Mo. App. 471. 

App. 19ni>. Failure of a motorman to 
ring the gong as his c:ir approaches another 
car on the next tra(*k going in th(» ojumsite 
direction, and .stopT»ing to allow passengers 
to ali^it, was negligence. — llornstein v. T'nit- 
ed llyk (\». of St. Louis, 70 S.W. 1105, 97 
Mo. App. 271. 

C=>30p. — — Colliiion. 

(jnestipns for jury, s(h* post, <^,320. 
Sufficiency of (widtuice. mh" post, €=».‘>1S. 

Si{to. 1SS9. It ai)pcared that the caboose 
in whi^h plaintifl* was sleeping when injured 
had Ijfcoine detached from its engine and 
train, >!^nd was resting at the foot of a long 
down^^de, when the forward part of a 
freighf train, which had separated and be- 
come unmanageable, ran into it from the rear, 
causing the injury. The trainmen on the 
caboose knew that there was a freight train 
in the rear ; that it would r(*ach them on a 
long downgrade: that freight trains were lia- 
ble to become detached, when they would 
not be under control ; and that there was 
frost on the rails. The rear train could have 
been heard for two miles, but the trainmen 
flagged it only a fourth of a mile from the 
caboose, without warning plaintiff. Held, 
that they were guilty of gross negligence. — 
Whitehead v. St. Louis. I. M. & S, Ky. Co., 
11 S.W. 753, 99 Mo. 2(53, G L. R. A. 409. 

Sup. 1800. A cable railway company is 
in duty bound to stop its <‘ar and let them 
remain at rest long enough for persons to get 
off and on with safety, and the servants in 
charge of an approaching train are in duty 
bound to govern their conduct accordingly. 
— Weber v. Kansas City Cable Ry. Co., 12 S. 


W. 804, 100 Mo. 104, 7 L. R. A. 810, 18 Am. 
St. Rep. 541, rehearing denied 13 S.W. 587, 
300 Mo. 394, 7 L. R. A. 819, 18 Am. St. Rep. 
541. 

Sup. 1895. Evidence that plaintiff was 
In one of defendant’s sleeping cars, and that 
the train was stopped at midnight, when part- 
1.V across the line of an intersecting road, and 
allowed to remain acro.ss the track for five 
minutes, without any attempt being made to 
flag the trains of the other company, and 
that a train of the latter company collided 
with the car in which plaintiff was, justifies 
a finding that defendant w’as negligent. — 
Clark V. Chicago & A. R. Co., 29 S.W. 1013, 
127 Mo. 197. 

A railroad company which allows a train 
filled with passengers to remain standing 
across the track of an intersecting road can- 
not, in defense to an action by an Injured 
passenger, alh^ge that it relied on the observ- 
ance by the enii)loyes of the latter road of a 
statute recpiiring trains of intersecting roads 
to come to a full stop before going over cross- 
ings. — Id. 

Sup. 1899. A street-railroad company 
may be liable to a passenger for injuries re- 
sulting from a collision caused by the con- 
<luctor's want of a high d(*gret^ of care in pre- 
venting a collision with a hook and ladder 
wagon going to a fire, as well as a want of 
a high degr(‘e of care by the gripman. — Ol- 
sen v. (Mtizens* Ity. Co., 54 S.W. 470, 152 Mo. 
426. 

Sup. 1JK).3. Where plaintiff was injured 
in a collision ladween an electric car, on 
which he was riding, and a car on which the 
president of the defendant company was rid- 
ing, and the president knew there was another 
car out which would come in some time that 
evening, it was negligence for him to run his 
private car at a high rate of spwd around 
a curve, where a coming car could not be 
seen, or to run it over that part of the road 
without taking ])roper iirecautlons to prevent 
a collision with such incoming car. — Hennes- 
sy V. St. Louis & S. Ry. Co., 73 S.W. 162, 173 
Mo. 86. 

Sup. 1922. A passenger on a street car 
was entitled to leave it when she saw a de- 
fective car running backward down a hill 
and that a collision w’as imminent, and was 
entitled to damages for injuries resulting 
when thrown to tlie street by such collision 
while in the vestibule attempting to alight. — 
Walquist v. Kansas City Rys. Co., 237 S.W. 
493. 
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App. 1888. Where the drivers of two 
street railway companies approach an inter- 
section of their tracks, and each has the 
means of seeing the vehicle of the other in 
time to stop his own vehicle before arriving 
at the point of intersection, and has control 
of his own vehicle so as to be able to stop 
it, but fails to do so and a collision occurs, 
there is evidence of negligence in both drivers. 
— Kuttner v. Lindell Ry. Co., 29 Mo. App. 
502. 

App. 3894. Where there was no statute 
or city ordinance requiring a street car com- 
pany to keep a watchman where its tracks 
crossed railroad tracks, it was error to in- 
struct that it was the duty of the company to 
do so irrespective of whether the failure to 
do so was nt*gligence, — Jacquln v. Grand Ave. 
Cable Co., 57 Mo. App. 320. 

App. 1897. A street car company is re- 
sponsible for damages to a passenger caused 
by a collision between car and a vehicle not 
only in cases where its employ^ in control 
of the car saw the impending danger in time 
to avoid it, but as well where by the exer- 
cise of proper care he might have discovered 
it in time, — Parker v. Metropolitan St. Ry. 
Co., 69 Mo. App. 54. 

App. 3901. The act of a railroad in mov- 
ing a north-bound train on its south-bound 
track becau.se the north-bound track was 
blockaded with cars, at night, with the ca- 
boo.se in front containing passengers, and 
without the necessary and usual signals to 
prevent danger, was the grossest negligence. 
— Fleming v. Kun.sas City Suburban Belt R. 
Co., 89 Mo. App. 129. 

App. 1903. In an action for injuries 
to a i)assenger, an instruction that defendant 
was liable if plaintiff was Injured in conse- 
(jnence of a head-end collision of its oars, if 
defendant’s servants in charge of the car 
could have prevented such collision by the 
exercise of that high degree of care which 
would have been exercised by careful, skill- 
ful, raflroad employes under similar circum- 
stances, was a correct statement of the law. — 
Robinson v. St. Louis & S. Ry. Co., 77 S.W. 
493, 103 Mo. App. 110. 

App. 1905. In an action against a street 
car company for injuries to a passenger in 
consequence of a car running into the car 
on which plaintiff was riding, the testimony 
of the motorman that he was unable to con- 
trol the car on account of the slippery condi- 
tion of the track, caused by loose leaves that 
had fallen on it and had been allowed to re- 


main, shows negligence in failing to keep the 
track in a reasonably safe condition. — Haas 
V. St. Louis & S. Ry. Co., 90 S.W. 1155, 111 
Mo. App. 706. 

App. 1906. The statute requiring street 
car companies to bring their cars to a stop 
before crossing a railroad track and send 
an employ^ forward to look out for trains, 
makes no exception to tracks w^here the view 
is unobstructed or where the railroad main- 
tains* gates. — Mulderig v. St. Louis, K. C. & 

O. R. Co., 94 S.W. 801, 116 Mo. App. 655. 

App. 1906. The motorman of a street 
car, on which plaintiff was riding, drove the 
same onto an embankment, where the tracks 
were so close that cars could not pass. At 
this time, a car having the right of way ap- 
proached from the opposite direction, a third 
of a mile away, and could have been seen 
by the motorman, but he failed to stop his 
car. The motorman of the car having the 
right of way saw the danger, and stopped his 
car before it reached the danger point, but a 
collision occurred, the only excuse given for 
which being the slippery state of the rails. 
Held, that the motorman of the car on which 
plaintiff was riding w^as guilty of gross negli- 
gence. — Goodloe V. Metropolitan St. Ry. Co., 
96 S.W. 482, 120 Mo. App. 194. 

App. 1908. It is the duty of the conduc- 
tor of a stri*ct car, as well as the motorman, 
to use all means at hand to prevent colli- 
sion with a fire department hose wagon at a 
street crossing, if he could have discovered 
the approach of the wagon by the exerci.se 
of ordinary care in time to have averted a 
collision ; the railroad company being re- 
sponsible alike under such circumstances for 
the negligence of either conductor or motor- 
man. — Williamson v. St. Loui.s & M. R. R. Co., 
113 S.W. 239, 133 Mo. App. 375. 

App. 1911. A motorman operating a car 
across a railroad crossing must hold his car 
in a place of safety until the crossing is clear, 
and until it is beyond the action of a train 
resulting either from its recoil or the revers- 
ing of its engine, and for him to run his car 
in immediately behind a slowly reccnling 
string of cars that may stop and return is 
negligence, notwithstanding any signal from 
the flagman. — Augustus v. Chicago, R. I. & 

P. Ry. Co., 134 S.W. 22, 153 Mo. App. 572. 

A motorman operating a car on a rail- 
road crossing must know of the presence of 
trains there, and he cannot attempt to cross 
so long as a train is in striking distance, and 


This Digest Is compiled on the Key-Number System. For explanation, see page ill. 


OMI>— 307 CARRIERS «=» 303(1) 


th© failure of a brakeman on the train to 
warn the motorman of the approach of the 
train does not affect the charge of negligence 
of the motorman. — Id. 

App. 1020. It is tlie duty of the opera- 
tives of a street cur approaching a railroad 
crossing to use the highest degree of care to 
ascertain if there is any train closely ap- 
proaching the crossing, to prevent injury to 
passengers on the street car. — Bergfeld v. 
Dunham, 228 S.W. 801. 

^=3930 1. — Derailment of railroad 
cars. 

See ex plan ai ion, page Hi. 

^=>302. Protection of passengers from 
incidental dangers. 

Proximate cause of injury, see post, C»305. 

(^n02 (1). In general. 

App. 1878. A conductor on a street car 
is not bound to warn a passenger not to put 
his elbow out if he sees it on the sill of the 
window, nor to watch to see that passt^igers 
keep their elbows inside of the car. — Miller 
V. St. Louis K. Co., 5 Mo. App. 471. 

App. in()3. Where the perilous position 
of a pass(aiger standing on the steps of the 
rear platform of a rapidly moving street car 
was seen by the conductor, who was attempt- 
ing to board the car, it was negligence on 
the part of the conductor to mount the steps 
in such manner as to collide with the iiasseu- 
ger and throw him to the ground. — Fleming v. 
St. Louis & S. Ky. Co., 74 S.W. 382, 101 Mo. 
App. 217. 

<^.*102 (2). Duty to protect pnmienger 
falling or flying objccta. 

App. 1019. A railroad was not negligent 
in failing to screen passenger coach windows 
to prevent cinders from injuring a luissenger. 
— Malone v. St. Iy)uis-Snn Francisco Ity. Co., 
213 S.W. 804, 202 Mo. App. 489. 

^=:9:102 (3). Injnrioif onuNCfl by opening or 
Hliuttliig door. 

Sup. 1921. Where an interurban car 
ecpiippcd with an automatic spring d(*vice to 
keep a door open was operated with the door 
op(*n while the car was in motion, it was 
the duty of the carrier to keep the catch or 
spring in good condition. — Anderson v. Kan- 
sas City Kys. Co., 233 S.W. 203. 

App. 1915. An injury to a passenger 
hurt when the porter opened the door of the 
toilet room in a car held not an accident, but 
one for whi(*h the carrier was liable. — Ward 


V. Kansas City Southern Ry. Co., 175 S.W. 
293, 189 Mo. App. 305. 

App. 1925. Carrier not liable for failure 
to keep coach toilet door closed, resulting in 
injury to passengerV hand. — Crabtree v. St. 
Louis & S. F. R. Co., 273 S.W. 1104, 218 Mo. 
App. 30C. 

C=^303. Setting down pnsscngeri. 

Condition and use of premises, see ante, C=> 
28G. 

Contributory negligence of person injured, see 
post, C=>333. 

Injuries receiveil after passenger is .set down 
at improper place, see ante, ®=>271, 272. 
Instructions, see post, C»321. 

Persons accompanying passengers, see post, 
<g=>304. 

Ple.iding and proof, see post. 0=>315(1). 
Presumptions and burden of proof, see post, 
€=^31(5. 

Pri'xiniate cause of injury, see post, C=>.3(r^ 
Questions for jury, see post, C=»320. 
Terminating status as passenger by delay 
in alighting, see ante, ^247(1). 

(g=:>303 (1). In general. 

Sup. 1879. A railroad company is bound 
to exercise the strictest vigilance in carrying 
passengers to their re.spective d(\stinations 
and in setting them down safely, and are 
responsible for want of care and foresight in 
doing It, and are amenable for the direct nrd 
iinnuHliate consequences of errors committed 
by them. — Kelly v. Hannibal & St. J. R. Co., 
70 Mo. 004. 

Sup. 18S7. Where the servants of a com- 
mon carri(‘r afford passei’gers a reasonable 
time to leave the cars after arrival at thdr 
destination, tlu'y have the right to in’csume 
after the expiration of such reasonable i)eriod 
that all the ]>ass(‘ngers whose place of des- 
tination is reacli(*d have left the cars. — Unit 
V. St. Louis. 1. M. & S. Ry. Co.. 7 S.W. 1, 91 
Mo. 255, 4 Am. St. Rep. 374 ; Id., 7 S.W. 5. 

Where a reasonable time has elaiiscd after 
arrival at the destination, it is no part of tin* 
dutic.s of the servants of a carrier to make* 
ju'rsonal insiKM-tlon of or to inteuTogate th(‘ 
remaining iiassemgers to see whether they 
intend to leave the cars, and if it apiH*ars that 
pa.s.stmgers similarly situated as the party 
complaining safely left the cars prior to any 
accident, this would afford ground for legiti- 
mate Inference that sultiident time had laen 
granted to the plaintiff suing for negligent in- 
jury to have alighted in safety. — Id. 
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Sup. 1S8S. An InRtriietion that a railroad 
is bound to exercise the strictest visilauce in 
carrying passengers to their destination, and 
in setting them down thereat, is erroneous, 
the conductor’s duty in that respcH't being 
merely to announce the station and give the 
passenger a reasonable opiwrtunity to leave 
the cars. — Hurt v. St. Louis, I. M. & S. Ry. 
Co., 7 S.W. 1, 94 Mo. 255, 4 Am. St. Rep. 374. 

Sup. 1903. It is the duty of the oi)erator 
of an elevator to give ]>assengers therein a 
reasonable opportunity to pass safely from 
the elevator, and if he sees, or by the exer- 
cise of ordinary care can see, that a passen- 
ger is in the act of leaving the elevator, it is 
his duty to hold the car until the passenger 
has made his exit in safety. — Luckel v. Cen- 
tury Bldg. Co., 76 S.W. 1035, 177 Mo. 608. 

Sup. 1904. A carrier is bound to exer- 
cise the greatest care consistent with the 
practical operation of its cars toward a pas- 
senger, not only while he is on the car, but 
also until he has alighted in safety. — O’Brien 
V. St. Louis Transit Co., S4 S.W. 939, 185 
Mo. 263, 105 Am. St. Rep. 592. 

Sup. 1923. A carrier owes the same high 
degree of care to discharg(‘ a passenger at his 
destination in a safe manner and place as is 
required for his safety while in transit. — 
Payne v. Davis, 252 S.W. 57, 298 Mo. 645. 

App. 1881. If the employes of a carrier 
direct ptissengers where to leave the car, they 
are bound to use reasonable care to avoid in- 
jury to the passengers. — Chance v. St. Louis, 
1. M. & S. Ry. Co., 10 Mo. App. 351. 

App. 1892. A railway company selling a 
passenger a ticket for a designated station im- 
pliedly obligates itself to stop its train and 
remain at the station a sufficient length of 
time for the passenger to leave the train in 
safety. — Richmond v. Quincy, O. & K. C. Ry. 
Co., 49 Mo. App. 104. 

App. 1899. Where a railway company 
did not stop its train at the station of a pas- 
senger’s destination, or if it did stop it did 
not stop a sufficient length of time to afford 
the iwssenger a reasonable opi)ortunlty to 
leave the same, or if it stopped the car in 
which a imssenger took passage at a place 
where it was dangerous or inconvenient for 
her to leave the car, the company is guilty 
of such a breach of duty as to render it liable 
to any injury resulting to the i)assenger there- 
from. — Doming v. Chicago, R. I. & P. Ry. Co., 
80 Mo. App. 152. 


App. 1901. A carrier is bound to put the 
passenger off at a safe place, and in doing so 
must exercise the highest degree of skill and 
care. — Atkinson v. Pacific Ry. Co., 90 Mo. 
App. 489. 

App. 1904. One having been accepted as 
a passenger on a railway train, the railway 
company was bound to exercise the highest 
degree of care of a prudent iierson under 
similar circumstances for the person’s safety, 
and to be held to a strict resiamsibllity there- 
for ; and this rule is applicable where a train 
has stopiKHl and a passenger is in the act of 
leaving one of its coaches. — Moorman v. Atch- 
ison, T. & S. F. R. Co., 78 S.W. 1089, 105 Mo. 
App. 711. 

App. 1904. While common carriers are 
not insurers of the safety of pas.sengers, and 
are only answerable for casualties attributa- 
ble to neglect of duty, yet the degree of care 
lmiK>sed uiK)n them to secure the passenger’s 
safety while he is getting off the vehicle is 
of the same lofty degree as that imposed 
W'hile he is in course of transit. — McKlnstry 
V. St. Louis Transit Co., 82 S.W. 1108, lOS 
Mo. App. 12. 

App. 1907. Where a passenger on an 
elevated strwt railway informs the condiu*- 
tor of her destination, the place thus desig- 
nated being a regular stop, it is his duty to 
call such destination or otherwise notify her, 
and to stop the car a reasonably sufficient 
time for her to alight. — Stevens v. Kansas 
(Uty ElevattMi Ry. Co., 105 S.W. 26, 126 Mo. 
App. 619. 

App. 1908. A passenger may rely on 
the promise of the conductor that he will let 
the passenger off at a designated place where 
pa.ssengers are regularly received and dis- 
charged and he need not give notice by ring- 
ing the bell of his wish to leave the car at 
such place. — Moeller v. United Rys. Co. of 
St. Louis, 112 S.W. 714, 133 Mo. App. 68. 

A conductor accepting the notice of a 
passenger to stop the car at a designated 
point for him must without further notice 
signal the motorman to stop the car at the 
de.signated point, and must see that the pas- 
senger is afforded an opportunity to alight in 
safety. — Id. 

App. 1910. A carrier is required to ex- 
ercise the same degree of care for the passen- 
ger’s safety while he is leaving its convey- 
ance as is required while in transit ; but the 
carrier is not the insurer of the safety of the 
passenger, who is held to exercise reasonable 
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cure for his own safety. — Cralff v. Wabash R. 
Oo., 120 S.W. 771, 142 Mo. App. 314. 

App. 1917. Both freight trains carrying 
passengers and regular passenger trains must 
stop at suitable place long enough for imssen- 
gers to safely alight.— Patterson v. Lusk, 196 
S.W. 05. 

App. 1917. A street railway company 
held chargeable, under the facts shown, with 
kn(>wledge that a i)asHenger would place him- 
self in a position on the step preparatory to 
alighting when the car stopi)ed for that pur- 
po.se.— Ilarriman v. Dunham, 196 8.W. 443. 

^9303 (2). Ijlabllity an to paniienarer 
alltfhtliiar from movlnjr car. 

Sup. 1S90. The fact that the door of a 
cable car was left oix»n and unguarded when 
a pa.sseng(T alighted and was injured by a 
car coming from the opiM>site direction was 
no invitation for him to jump off when the 
car was running at full si>eed, however it 
might be r(‘gard(*d wluui the car was em]>Ioyed 
in receiving and discharging pa.ssengers. — 
Webt‘r v. Kansas C’ity ('able By. ('o., 12 S.W. 
804, 1(K) Mo. 194, 7 L. U. A. 819, 18 Am. St. 
Rep. 541, rehearing denied 13 S.W. 587, 100 
Mo. 194, 7 L. R. A. 819, 18 Am. St. Rep. 541. 

Sup. 1922. Where a street car stopped, 
discharged and received i)ass(uiger.s, started 
up again, and attained a sr)eed of 18 miles 
per hour, an oixui vestibule door is not an in- 
vitation to alight, nor could it mi.slead one 
having the normal use of his senses in believ- 
ing (hat the car was standing, notwithstand- 
ing a custom of k(‘eping the door closed while 
the car was in motion. — Kirby v. United Rys. 
Co. of St. Louis, 242 S.W. 79. 

The conductor of a street car is not re- 
quired to rivet his attention on the exit to the 
nt‘glect of other duties after the car has .stoi)- 
l)i‘d, discharged and received i)assengers, 
started up again, and attained a rapid rate of 
speefl, in order to watch passengers who have 
reached the age of discretion, and restrain 
them, under ordinary circumsbuices, from 
stepping, or jumping, from the car. — Id. 

App. 1881. In absence of contributory 
negligence, a street railroad company is liable 
for an injury resulting from its violation of 
the provisions of an ordinance which provides 
that conductors shall not allow ladies or chil- 
dren to leave or enter the car while same is 
in motion.— Fortune v. Missouri R. Co., 10 
Mo. Api). 252. 

App. 1892. The question whether an or 
der or direction by a trainman to a passen- 
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ger to alight from a moving train amounted to 
negligence should be characterized and judg- 
ed by the jury in light of the attending cir- 
cumstances, the question depending on the 
speed of the train and whether it was day 
or night, the situation of the ground, etc. — 
Wilburn V. St. Louis, I. M. & S. Ry. Co., 48 
Mo. Ai)p. 224. 

App. 1902. It is not the duty of a car- 
rier to assist laissengers in g(*ttlng on and off 
cars in all cases, but where the passenger is 
infirm and his condition is known to the car- 
rh'r. the carrier’s duty to assist him while 
alighting must l)e ixTformed with due regard 
to such condition. — Young v. Missouri Pac. 
Ry. Co., 93 Mo. App. 267. 

^=030.3(3). Opeiafloii and efTect of atat* 

utea, ordlnaiieea, or oilier olllcial 
reffiilallona. 

Sup. 1893. In an aciion against a street 
car company for injuries receiveil by a pas- 
senger in alighting, by a sudden starting of 
the car, it is competent for defendant to show 
that, by an ordinance under wiiich its cars 
were orjerated, no car w^as allow^ed to stop for 
passengers, at the intersection of streets, un- 
til it had reached the further side of the street 
crossed, and that, wiien plaintiff undertook 
to alight, the car had only slackened its speed 
to await a signal from the flagman.- .Tackson 
V. Grand Ave. Ry. Co., 24 S.W. 192, 118 Mo. 
199. 

App. 1885. A statute prohibiting i>assen- 
gers from getting off street cars by the front 
platform does not release the carrier from 
liability for the act of the driver in so negli- 
gently handling the brake as to injure a pas- 
senger while he is so alighting.— Nissen v. 
Missouri R. Co., 19 Mo. App. 662. 

App. 1903. Plaintiff claimed that his 
wife was injured w^hile alighting from defend- 
ant’s street car by the negligent starting of 
the car, and defendant claimed that, after the 
car had stopinxl a reasonable time for pa.s- 
sengers to alight, and had started forw^ard, 
Idalntiff’s wife attempterl to alight while the 
car was moving. Held, that a city ordinance 
that street car conductors should not permit 
ladies to leave a car wdille it w^as in motion 
did not justify an instruction that if, after 
plaintiff’s wife so attemi)ted to alight, the 
conductor could, by the exercise of reasonable 
care, have prevented her from alighting, and 
failed to do so, plaintiff might recover.- 
Shareman v. St. Louis Transit Co., 78 S.W. 
846, 103 Mo. App. 515. 

App. 1906. Though a city ordinance re- 
quired street cars to stop on a certain side of 
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a street to receive and discharge passengers, 
the company being accustomed to stop else- 
where, It was liable for injuries to a pas- 
senger from the negligent starting of the car 
while she was alighting at that place. — Parks 
V. St. Louis Transit Co., 90 S.W. 426, 119 Mo. 
App. 445. 

App. 1910. An ordinance regulating 
street railways by providing that conductors 
shall not allow ladies or children to leave or 
enter cars while in motion modifies the com- 
mon-law rule of negligence of carriers and 
contributory negligence of passengers, and a 
street car conductor who permitted a feinalo 
passenger to attempt to alight w’hile the car 
was ill motion was negligent for which the 
street railroad was liable, unless the jiassen- 
ger was guilty of contributory negligence in 
leaving the car under the circumstance.s. — 
Johnson v. St. Joseph Ry.. Light, Heat & Pow- 
er Co., 128 S.W. 243, 143 Mo. App. 37G. 

(4). Stfirtlns: trnin liefnre pnaaeii- 
ffrer liaa allfsrlited or -nlille be la 
alitflittnic. 

It is the duty of the carrier on stopping 
at a station to give the passengers sufficient 
time to alight in safety before again starting 
the train. 

— Sup. 18S5. Straus v. Kansas City, St. J. & 

C. B. R. Co., 86 Mo. 421 : 

App. 1899. Deniing v. Chicago, R. I. & P. 

Ry. Co., 80 :Mo. App. ir»2 ; (1900) Collar 

V. Dlissouri, K. & T. Ry. Co., 84 Mo. App. 

340. 

It is the duty of a railroad coini>any to 
stop its trains long enough to allow passen- 
gers acting expeditiously to leave them in 
safety. 

— Sup. 1905. Young v. Missouri Pac. Ry. Co. 

(App. 1904) 84 S.W. 175, judgment affirm- 
ed SS S.W. 767, 113 Alo. App. 036: 

App. 1904. Gross v. ^li.ssouri Pac. Ry. Co., 

84 S.W. 122, 109 Mo. App. 716. 

Sup. ISSl. It is not the duty of a con- 
ductor of a railroad train after allowing a 
sufficient time for passengers to get off, re- 
gard being had to their age and physical con- 
dition, to pass along the train and examine 
each platform to se(‘ whether people are try- 
ing to get off. — Straus v. Kansas City, St. J. & 
C. B. R. Co., 75 Mo. 185. 

If a train was stopped a sufficient time 
for a passenger to conveniently alight, and 
without any fault of the operatives he failed 
to do so, and the conductor, not knowing and 
having no reason to suspect that plaintiff was 
in the act of alighting, caused the train to 


start while he was alighting, the railroad 
company was not liable. — Id. 

Where the operatives of a railroad train 
did not stop the train long enough to enable 
a passenger by the use of reasonable expe- 
dition to get off l)efore the train started, and 
it was started w'hile he was in the act of 
alighting, whereby he was thrown down and 
injured, tile carrier was liable. — Id. 

Sup. 1883. In an action by a passenger 
for Injuries received while alight hig from 
defendant’s train, an Instruction that, if 
defendant’s employ{^s stopped the train at a 
station and plaintiff started to get off, it was 
negligence to start the train before she got 
clear of the cars upon the depot platform, w’as 
fatally defective: the rule being that if the 
train was stopped a sufficient length of time 
for plaintiff to conveniently alight, and with- 
out fault of defendant's servants she failed 
to do so, and the conductor, not knowing 
and having no reason to suspect that she was 
in the act of alighting, caused the train to 
start, defendant would noi I»e liable. — Clot- 
worthy V. Hannibal & St. J. R. Co., 80 Mo. 
220 . 

Sup. 1885. Where a train stopped at a 
platform connected with a station, a passen- 
ger who intends to stop at siu*h station has 
a right to belliwe, unless warned co the con- 
trary, that the train has stopped to permit 
him to alight, and where the train is siuhKMily 
startel while he is in the act of stejiping 
therefrom, and he is thrown down and in- 
jured, the railroad company is liable. — Leslie 
V. Wabash, St. L. & P. Ry. Co., 88 Mo. 50. 

Sup. 1887. Where a man becomes a pas- 
senger with his wife and little children, he 
has the supervision of their safety, and they 
are to be n»gardcd ns a unit, in so far as nt- 
fording sufficitait time to leave the car is con- 
cermal. — Hurt v. St. Louis, 1. M. & S. Ry. Co., 
7 S.W. 1, 94 Mo. 255, 4 Am. St. Rep. 374 ; Id., 
7 S.W. 5. 

App. 1888. Notwithstanding that a per- 
son in taking i)assage on a freight train took 
upon himself all the hazard, inconvenience, 
and rules of running, mjinagement, and jerk- 
ing of such trains, a passenger is not thereby 
bjirred of his right to recover for an injury 
which was not the result of the ordinary 
method of running such trains, as where the 
evidence showtnl that after defendant had 
brought its cars to a standstill, and advised 
Its passengers to alight, and while they were 
obeying its Invitation, it carelessly and negli- 
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gently put its train In motion, whereby the 
injury was done.— Jones v. Missouri Pac. Ry. 
Co., 31 Mo. App. 614. 

App. 1892. If a train is stopped a suffi- 
cient length of time to enable a passenger, by 
the use of reasonable expedition, to get off 
before it ogain started, then the passenger has 
no right to complain of injuries received by 
the starting of the train while alighting. — Cul- 
berson V. Chicago, M. & St. P. Ry. Co., 60 Mo. 
App. 666. 

App. 1909. A railroad must exercise 
high care for the safety of a passenger while 
alighting, and to back the car while the pas- 
senger is alighting without waiting a reason- 
able time is actionable negligence, if injury 
results. — Van Cleve v. St. lA>uis, M. & S. E. 
Ry. Co., 118 S.W. 116, 137 Mo. App. 332. 

App. 1910. To start a car with a sud- 
den j(‘rk while the passenger is alighting is 
evidence of negligence, in an action by the 
passenger for resulting injuries. — Cooke v. 
Springlield Traction Co., 129 S.W. 265. See 
CarritTS, C=»29S(1) in this Digest. 

App. 1910. A carrier is bound to hold 
the train a suflieient length of time to give a 
I)ass(*nger a reasonable opportunity to alight, 
and the knowledge of the carrier’s servants 
that plaintiff was alighting at the time the 
train started is Immaterial. — Kirby v. St. 
Douis & S. F. R. Co., 130 S.W. 69, 146 Mo. 
App. 304. 

App. 1916. A conductor, who starts his 
train without inquiry as to whether a passen- 
ger who has reached his destination has 
alighted, is negligent. — Thomure v. St. Louis 
k S. F. R. Co., 177 S.W. 708, 191 Mo. App. 
640. 

App. 1923. Railroad companies are not 
required to hold their trains at all hazards 
until ev^*ry one has alighted at stations, but 
only to allow a reasonable time to alight. — 
Payne v. St. Ix)uis-San Francisco Ry. Co., 256 
S.W. 538. 

(B>. Stnrtlnfc street car before pas- 
Henifer linn alinrbted or while 
he iM uliK'htiiifV* 

Sup. 1893. Where a street car is stopi)ed 
for a signal from the flagman before it reach- 
es a crossing, and a passenger is about to 
alight, with the knowledge of the conductor, 
it is the latter’s duty to give the passenger 
a reasonable opportunity to get off before 
starting the car. — Jackson v. Grand Ave. Ry. 
Co., 24 S.W. 192, 118 Mo. 199. 


Sup. 1904. Whore a street car stops or 
slows down to such a degree that it is reason- 
ably prudent for a passenger to attempt to 
alight, and she so attempts, but while alight- 
ing the car starts forward so as to throw her 
down, the street railway is liable for a result- 
ing injury, unless it can affirmatively show 
that such movement of the car could not 
have been prevented by the exercise of that 
degree of care which a carrier owes to a pas- 
senger.— Reagan V. St. Louis Transit Co., 79 
S.W. 435, 180 Mo. 117. 

Sup. 1904. A street car conductor has 
no right to start his car while he sees or 
should see a passenger in the act of alighting 
although the passenger has already had ample 
time to alight, and has been unduly slow in 
so doing. — Rehen v. St. Louis Transit Co., 85 
S.W. 346, 186 Mo. 430. 

Sup. 1909. Where a street car stopped 
to permit a piissenger to alight, and she at- 
tempted to do so in the presence of the con- 
ductor, he was bound to know that she wjis 
in the act of alighting, and to operate the 
ear accordingly. — Westervelt v. St. Louis 
Transit Co., 121 S.W. 114, 222 Mo. 326. 

A passenger is entitled to a reasonable 
time in which to alight. — Id. 

Sup. 1912. Railroad company held lia- 
ble for accident caused by increase of si>eed 
of car as passenger w^as alighting, although 
motorman was not negligent, because he did 
not know that any one wanted to get off, since 
the conductor was negligent. — Moeller v. Unit- 
ed Rys. Co., 147 S.W. 1009, 242 Mo. 721. 

Sup. 1921. Relative to liability of a 
street railway company to a passenger in- 
jured by being thrown from a car, as he was 
about to alight, when the motorman, after 
slowing down accelerated si>eed on a go 
ahead signal from the conductor, it is imma- 
terial that the custom of the motorman to 
accelerate speed in such case was contrary 
to the company’s rules. — Chapman v. Kansas 
City Rys. Co., 233 S.W. 177. 

App. 1888. Although the servants of a 
street car company were not notified of the 
desire of a passenger to alight before they 
stopi>ed the car, but stopped the car for pur- 
poses connected with the operation of the 
road, yet, if before starting the passenger 
made known her intention of getting off, and 
the servants nevertheless started the car, 
thereby throwing the passenger to the ground 
as she was alighting, the company would be 
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liable in the absence of negligence on the 
part of the passenger. — McDonald v. Kansas 
City Cable Ky. Co., 32 Mo. App. 70. 

App. 1891. Street railway company held 
liable for injuries to a woman resulting from 
endeavors of conductor to hasten her depar- 
ture from car. — Mackin v. People’s St. Ry. & 
Elec'tric Light & Power Co., 45 Mo. App. 82. 

App. 1903. The conductor of a street 
car, when he knows that iwissengers desire to 
leave his car at a certain street, must 
hold the car at a standstill until all of them 
have safely alighted, and sw that all have 
done so before he gives the motorman his 
signal to start. — Scamell v. St. Louis Transit 
Co., 76 S.W. 660, 102 Mo. App. 198. 

App. 1903. Where a passenger on a 
street car has a young girl with her, extra 
time should be allowed her in alighting, in 
view of her delay neces.sary to assist her 
companion to alight. — Hannon v. St. Louis 
Transit ("o., 77 S.W. 158, 102 Mo. App. 216. 

App. 1904. Where, in an action by a 
passenger to recover for injuries sustained 
while attempting to alight from a street 
car IwH'ause of the sudden starting of the 
car, the evidence showed that the passenger 
had given the usual signal of his wish to get 
off the car, that the conductor in recognition 
of that signal had signaled the car to stop, 
that he saw the passenger leave his seat and 
go to the rear platform for the purpose of 
alighting, it became the duty of the conductor 
and motorman in charge of the car to hold 
it still for a reasonable length of time to 
allow the passenger to get off in safety, and 
the passenger was not bound, in order to re- 
cover, to show that the motorman and con- 
ductor knew of his position at the time the 
.speed of the car was accelerated. — Duffy v. 
St. Louis Transit Co., 78 S.W. 831, 104 Mo. 
App. 235. 

App. A street car condindor has no 
right to assume because the car has been 
stopped for a time reasonably suftici(*nt to 
enable passengers to alight that they have 
alighted, but is charged with the duty to see 
that no one is in the act of alighting when the 
car starts. — (liK)5) Nelson v. Metropolitan St. 
Ry. Co., 88 S.W. 1119, 113 Mo. App. 702; 
(1907) Murphy v. Metropolitan St. Ry. Co., 
102 S.W. 64, 125 Mo. App. 269. 

App. 1905. Where, in an action for in- 
juries to a passenger by the premature start- 
ing of a street car as she was attempting to 


alight, plaintiff had not communicated to the 
motorman her intention to get off — the motor- 
man being only bound to watch the rear plat- 
form, where pas.sengers generally w^ere ac- 
customed to alight, and see that no one was 
in the act of getting on or off before he start- 
ed the car, and having done so — it was error 
for the (‘ourt to charge, as a matter of law, 
that it was the motorman’s duty to have .seen 
and observed plaintiff until she reached the 
.street in safety, before starting the car. — 
Cramer v. Springfi(4d Traction Co., 87 S.W. 
24, 112 Mo. App. 350. 

App. 1906. Where a strwt car stoppi‘d 
at a place where it was customary for it to 
discharge pa.s.sengers it was the duty of the 
conductor, who saw that a pa.s.senger was 
alighting, to detain the car until she had 
alighted, irrespective of the reason for the 
stop. — Parks v. St. Louis Transit Co., 96 S. 
W. 426, 119 Mo. App. 445. 

App. 1906. It is the duty of a stn^et car 
conductor, after the car has stopped to i)er- 
mit passengers to alight, to know before giv- 
ing the signal to .start that no one is in the 
act of getting on or off the car, and it is no 
excuse for his failure so to do that he is busy 
with other matters within the car.- -Hurley 
V. Metroi)olitan St. Ry. Co., 96 H.W. 714, 120 
Mo. App. 262. 

App. 1907. Though a car remained sta- 
tionary for a time sufficient to have enabled 
a pas.seiiger to alight in safety by the exer- 
ci.s(* of reasonable diligc*nc(\ this would not 
ju.stify the starting of the car while she was 
in the very act of stepi)ing to the strc'ct, and 
the carrier would be lialile for resulting in- 
juries without regard to the vioUuice of the 
start. — (Ireen v. Metroixditan St. Ry. Co., 99 
S.W. 28, 122 Mo. App. 647. 

App. 1907. Where a street car is stop- 
jmmI for i)a.ssengers to alight, it is the duty 
of the carrier’s .servants, not only to hold the 
car stationary a rea.sonable length of time 
for the pas.sengers to alight, but to look to the 
places of exit to a.scertaiu that no pas,senger 
is in the act of alighting before giving the 
signal to proceiKl. — Bell v. Central Electric 
Ry. Co., 103 S.W. 144, 125 Mo. App. 660. 

A street railroad company as a common 
carrier is bound to employ the highest de- 
gree of care to avoid injury to passengers, 
and, when signaled to stop at a regular stop- 
ping place, is reciuired to bring the car to a 
complete stop, and hold it stationary until 
the departing passengers, in the exercise of 
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reasonable care, may accomplish their de- 
parture in safety. — Id. 

App. lOOS. Where a street car had 
stopped at a regular stopping place and pas- 
sengers were getting on and off, it was the 
duty of the conductor, in the exercise of rea- 
sonable care, before giving the signal to 
start, to know whether a passenger is alight- 
ing. — Alton V. Metropolitan St. Uy. Co., 113 
S.W. mi, 133 Mo. App. 425. 

App. A carrier must allow reasonable 
time for passengers to leave its cars with 
safety in the (‘xercist^ of ordinary care. — 
(IJK)l)) Jones v. Springfield Traction ('o., 118 
S.W. 075, 137 Mo. App. 4()S ; (IDIO) Johnson 
V. 8t. Joseph Uy., Light, Heat & Power Co., 
128 S.W. 243, 143 Mo. App. 370. 

App. IIMM). A carrl(‘r’s liability for in- 
juries to a passenger caused by starting the 
car while she is alighting with care does not 
dejKaid on tin* knowledge of its s(‘rvants that 
sh(‘ is in the act of alighting, where the <*ar 
has b(‘(*n stopped in rt'sponse to her nHjuest 
at a usual stopping place. — Jones v. Siiring- 
field Traction C^o., 118 S.W. 075, 137 Mo. App. 
408. 

App. 1001). Where a street car stopiK»d 
at a crossing in r(‘si><>nse to a signal that a 
I)assenger desired to alight, there was a fair 
inference that the operatives knew, or should 
have known, that some i)erson desired to 
alight, and should have exercistnl care not to 
start until assured that no one was in the act 
of alighting. — (Jroshong v. United Uys. Co. of 
St. Louis, 121 S.W. 1084, 142 Mo. App. 718. 

App. 1910. If street car pas.scnger as 
car is stopping proceeds to platform or steps 
to alight when car stops, then if those in 
charge of the car start it with a sudden jerk, 
and passenger thereby sustains injuries, car- 
rier is liable. — Ely v. Southwest Missouri K. 
Co., 125 S.W. 833. See Carriers, <3»298(1) in 
this Digest. 

App. 1910. Where passenger on defend- 
ant street railroad’s car, was promised by con- 
ductor that car would stop at usual stopping 
place, and, on car’s slowing down, stood on 
step, holding to handrail, but through sudden 
jerk of car was thrown and injured, defend- 
ant was liable. — Chalmers v. United Uys. Co. 
of St. Louis, 131 S.AV. 903. See Carriers, 
298(1) in this Digest. 

App. 1911. Where street car on signal 
of passenger slows down at customary stop- 
ping place, and passenger prepares to alight. 


it is negligence to suddenly start it just be- 
fore making stop. — Muslck v. United Rys. Co. 
of St. Louis, 134 S.W. 31. See Carriers, 
298(1) in this Digest. 

App. 1911. The stopping of a street car 
at a usual stopping place is an invitation to 
alight, and the company’s employ(is are neg- 
ligent if they thereafter start the car with- 
out taking ev(*ry reasonable prwaution to see 
that i)ass(‘ngers are not then alighting. — 
Parker v. United liys. Co. of St. Louis, 133 
S.W. 137, 154 Mo. App. 126. 

App. 1911. Tin* duty of a carrier safely 
to discharge a passenger embraces the duty to 
allow a rea.sonable time for the i)assenger to 
alight safely, and any movennmt of a street 
car after stopping to discharge a passenger 
in obedience to signal prior to expiration of 
a reasonable time is negllgmice, and in viola- 
tion of the implied contract safely to carry 
and discharge him, imposed upon the carri(*r 
by law. — Monroe v. United Uys. Co., 133 S.AV. 
645, 154 Mo. App. 39. 

App. 1911. AAlien a street car is stopped 
at a regular stopping place for the ingress 
and egress of passengers, the carrier should 
hold the ear stationary while the passenger is 
making a reasonable effort to alight. — Kin- 
youn V. Metropolitan St. Uy. Co., 134 S.W. 15, 
153 Mo. App. 477. 

App. 1911. AA^here the eonduetor and 
motorman had stopiied the ear to permit a 
passenger to alight, and knew or were bound 
to know’ that she w as in the very act of alight- 
ing, they should not only hold the car station- 
ary a reasonable l(‘ngth of time for her to 
alight, but should exercise a high degree of 
care to ascertain Avhether she had reached a 
place of safety before putting the car in mo- 
tion. — Jerome v. United Uys. Co. of St. Louis, 
134 S.W. 107, 155 Mo. App. 202. 

App. 1911. A street railway company is 
a carrier of passengers and owes them the 
highest degree of care to carry them in safi ty, 
which duty continues while the i)assenger 
himself, in the exercise of reasonable care, is 
alighting at a place where the car is stoi)ped 
therefor, and the car must not be started un- 
til a passenger has alighted in safety. — Zeiler 
V. Metropolitan St. Uy. Co., 134 S.W. 1067, 
153 Mo. App. 613. 

App. 1912. AA^here those in charge of a 
street car know’ that a passenger is in the act 
of alighting therefrom, they must exercise 
such care as would be exercised by a careful 
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and skillful man, under the same circum- 
stances, to hold the car stationary. — Gardner 
V. Metropolitan St. Ry. Co., 152 S.W. 08, 1B7 
Mo. App. C05. 

App. 1013. Street car company is liable 
for injuries to passenger thrown to ground by 
sudden jerk In starting car without warning 
while passenger is preparing to alight. — Bol)- 
bitt V. United Rys. Co. of St. Louis, 153 S.W. 
70. See Carriers, ®»2n8(l) in this Digest. 

App. 1015. Rule that conductor may 
start steam train after stopping reasonable 
time at stations for passengers to board and 
alight on assumption that passengers are safe 
hvUl not applicable to street cars. — Paul v. 
Metropolitan St. Ry. Co., 179 S.W. 787. 

(Conductor of strw't car in city, under 
duty to exercise liighest degrt'e of care, must 
know before starling car that no passcmger 
is in position of danger. — Id. 

Apri. 1020. In passenger's action against 
street railroad for injuries sustained while 
attempting to alight from a ear, evidence that 
motornian stoppcKl ear on signal to stop, that 
carmen knew that passenger intendiKl to 
aliglit, and that while she was in the act of 
alighting the <*ar started forward with a jerk, 
throwing passenger into street, held to es- 
tablish prinia facie case, without proof that 
the s1r(*ei at which the passenger was injurt^d 
was a regular stoiiplng place; it l»elng imma- 
terial to tht‘ liahllity of the railroad whether 
car eiistomarily stopped at such street, since 
in the ivirtieular case it actually did stop to 
let the pass(»nger off. — Morris v. Kansas City 
Rys. Co., 223 S.W. 784. 

App. 1921. Employ('*s, having stopped a 
street car to allow passengers to alight, were 
re<piired to asc(‘rtain whether any passenger 
was alighting before starting car without a 
riasomiMc time and opportunity having been 
given passcaigcrs in which to alight. — Ilart- 
weg V. Kansas City Rys. Co., 231 S.W, 2(>0. 

A?p. 1922. It is the duty of a street rail- 
way company, not only to stop its car for a 
reasonable time for passengers to alight, but, 
before starting it, to S(k» and know that they 
have safely doii(» so, and are not in such a sit- 
uation as to he imperiled by the sudden start- 
ing of the car. — McCormack v. United Rys. 
Co. of St. Lonis, 238 S.W. 579. 

App. 1922. A street car passenger, In- 
jured while alighting from a moving car. may 
recover damages if. as claimed, the conductor 
negligently opened the door and ordered him 


to get off before the car had been brought to* 
a stop, and the car was negligently given a 
sudden and violent jerk, and its speed sud- 
denly and violently Increased, while he was 
alighting, without giving him a reasonable 
time to alight. — Leonard v. United Rys. Co. 
of St. Louis, 239 S.W. 892. 

^=>303 (6). Daty to provide Mate place and 
meana for alliclttinjr. 

Sup. 1887. The plaintiff was injured by 
falling over an embankment, while alighting 
from a train at a station whore he lived, and 
with the ai)proaches to which he was familiar. 
The train on which he was riding had not, 
however, slopped at the usual point, and the 
night was so dark that he could not see just 
w'here he was. Before he got off the station 
had been called, the train stopped, and the 
conductor had gone off with his lantern. 
Hvld, that these were facts tending to sliow 
neglig(‘nce on the part of the company, and 
that the case should go to the jury. — McGee v. 
Missouri Pac. Ry. Co., 4 S.W. 739, 92 Mo. 208, 
1 Am. St. Rep. 706. 

Sup. 1902. The tracks in a railway sta- 
tion were laid in i)airs; between each pair 
there bi4ng platforms about 7 or 8 inches 
above the rails; and at intervals there were 
"‘cross-overs,’' or idaccs where the platforms 
were e^en with the rails, such depressions 
being accomi)lished by incliriing the platforms, 
the inclines being 15 feet long, and the rise 
about half an inch to the foot. 7/ c/d, in an 
action for injuries sustained by a i)assenger 
on jumping from a moving train in the sta- 
tion, that th(*re was no neglig(‘nce in the con- 
stnielion of the plat forms. -Newcomb v. New 
York ('ent. & 11. 11. R. Co., C9 S.W. 318, 169 
Mo. 409. 

Sup. 1904. The failure of a railroad 
company to ket'p its station i)latform in a 
condition reasonably safe for use by a person 
stepidng from a moving train while in the 
exercise of ordinary care is negligtmce. — 
Newcomb v. New York Cent. & II. R. R. Co., 
81 S.W. 1069, 1S2 Mo. 6S7. 

Sup. 190S. The care recpiired of a car- 
rier for a passenger’s safety while he is leav- 
ing the train is as high as that miuired dur- 
ing transit, and it must ii.se extraordinary 
care to put passengers off at a reasonably safe 
place. — Reartlcn v. St. Ivfjiiis & S. F. Ry. Co., 
114 S.W. 961, 215 Mo. 105. 

Sup. ItlOt). It is the duty of a carrier of 
passengers to carry them safely to their desti- 
nation, and put them off at safe places. — Cos- 
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Rltt V. St. Louis & S. By. Co., 123 S.W. 569. 
224 Mo. 97. 

A?p. 1903. Where a street car stops 15 
feet beyond a street crossinpr, at a place where 
the ground slopes up from the track so as to 
be on a level with the car’s step at a point 
roa<*hed by a passenger in her first step In 
alighting, but the place from all appearances 
Is safe, there is no negligence sustaining the 
recovery by the passenger for straining the 
muscles of the leg in alighting. — Lynch v. St. 
Louis Transit Co., 77 S.W. 100, 102 Mo. App. 
030. 

App. lOO.!. It is the duty of a street car 
company to avoid stopping its cars to dis- 
charge passengers where the condition of the 
stre(»t makes it dangerous to get off ; the rela- 
tion of carrier and i)assenger not ending till 
th(‘ i)asseng(‘r is off the car, and on the street 
in saf(‘ty. — S(‘nf v. St. Louis & S. lly. Co., 80 
S.W. 8S7, 112 Mo. App. 74. 

App. 1010. WlKTe the conductor of a 
train invites a passcuiger to alight from a car 
in which he was riding at a dangerous place, 
till* carrier is guilty of n(*glig(*nce. — Austin v. 
St. Louis & S. F. li. Co., 130 S.W. 385, 149 
Mo. App. 307. 

App. 1010. A earrier of passengers must 
exercise the highest di'greo of eare to safely 
transport passengers, and to give them a rea- 
sona]»ly safe place at which to alight from 
the train at their destination, hut it need not 
stop at the station iilatform. — Deskins v. Chi- 
cago, It. I. & P. Ity. Co., 132 S.W. 45, 151 
Mo. App. 432. 

App. 1011. In furnishing its passengers 
a reasonably safe and convenient place at 
which to alight from its ears, a railroad com- 
pany is not bound to stop its passenger coach- 
es at any particular part of the station plat- 
form, or at the platform at all, provided the 
place' where they are stopped be reasonably 
safe and convenient. — Le Due v. St. Louis, I. 
M. & S. liy, Co., 140 S.W. 75S, 159 Mo. App. 
130. 

The duty of a railroad company to fur- 
nish its i)assengers a reasonably safe place to 
alight from or enter its cars is not changed 
heeause the train is a mixed one, carrying 
both passengers and freight. — Id. 

App. 1917. Whore snow and lee are like- 
ly to 1)0 on step pc'rsons in charge of street 
car are rcKpilred to anticipate possibility of 
passenger slipping. — Bate v. Harvey, 195 S.W. 
571. See Carriers, ®=>202(2) in this Digest 


App. 1923. A street railroad which con- 
structs a landing place for iHitrons and es- 
tablishes lights to guide them in crossing the 
tracks thereby invites thiun to use the cross- 
ing and must keep it reasonably safe. — Brooks 

V. Union Dei) 0 t Bridge & Terminal U. Co., 258 
S.W. 724, 215 Mo. App. G43. 

^=»303 (7). Duty to warn paMMenfcer of 

dniifff'rM. 

Sup. 1908. If it was dangerous for a 
I)assenger to alight from the front jdatforin 
of a coach, and the conductor was at that 
platform, his failure to give warning thereof 
to an alighting passenger was negligence; and 
the company was negligent if none of its ein- 
ployt^'s were at the platform to warn pass(*n- 
gers of danger in alighting there, or in not 
directing them to get off at the rear platform. 
— Ilearden v. St. Louis & S. F. By. Co., 114 S. 

W. 9G1, 215 Mo. 105. 

App. 1904. A passenger who is alloweil 
to alight from a street ear next to a ditch so 
entirely covered with water as to he indistin- 
guishable should be warnwl or other^\isp 
guarded against danger therefrom, If known 
to the employes in charge of the ear. — Mac- 
Donald V. St. Louis Transit Co., 83 S.W. 1001, 
108 Mo. App. 374. 

App. 190J). Where plaintiff’s destination 
was called as thi* next stop, and a stop was 
then made ,at a siding l)efore the station, and 
a trainman called the station, and plaintiff 
alighted in a ditch in the darkness, the ear- 
rier was negligent in not warning the pas- 
sengers that the stop was not at the station 
— Dye V. Chicago & A. R. Co., 115 S.W. 497. 
135 Mo. App. 254. 

(8). Dnty to nnHUt puHrtenurer In 
ullfflitinHT. 

Sup. 1915. Where it is nei-essary for the 
servants of a carrier to assist a passenger to 
alight, the same dnty of exei-eising the utmost 
eare and skill as during actual transportation 
continues. — Walker v. Quincy, O. & K. C. R. 
Co., 178 S.W. lOS. 

A earrier of pas.sengers cannot confine its 
carrying to the rolmst and strong; and where 
the .servants in charge of a train saw th.*it 
an aged woman, who was very heavy, neiHlel 
assistance in alighting, they were bound to 
funiish it.— Id. 

Sup. 1924. A conductor attempting to aid 
passenger in alighting owes duty in making 
such effort to use due care, and earrier is lia- 
ble for his failure to use such eare. Lackey 
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V. Missouri & K. I. Ry. Co., 204 S.W. 807, 
305 Mo. 260. 

App. It is not ordinarily the duty of the 
employ(^s in charge of the car to assist pas- 
sengers in leaving. — (1809) Doming v. Chicago, 
R. I. & P. Ry. Co., 80 Mo. App. 152 ; (1902) 
Young V. Missouri Pac. Ky. Co., 93 Mo. App. 
267. 

App. 1910. Trainmen newl not in all cas- 
es assist iMissengers in alighting, and, where 
the place to alight is reasonably safe, as- 
sistance cannot be claime<l by a i»nss(‘nger as 
a matter of right. — De.skins v. Chicago, R. I. & 
P. Ry. Co., 132 S.W. 45, 151 Mo. App. 432. 

App. 1913. Where carrier’s ag(‘nts and 
servants have notice that passenger’s physi- 
cal condition is such ns to nKpiire assistance 
in alighting from car, and re<iiiest for such 
a.<»sistance is made, it is its duty to render as- 
sistance iieces.sary to prot(*ct him from injury. 
— Layne v. (liicago & A. R. Co., 1.57 S.W. 850. 
See Carriers, 0=>2S1 in this Digest. 

(O). Injnrlen received after nllffht- 

Ina: and while leaving: train or 
station. 

App. 1927. That one killed by automo- 
bile while going from one street car to an- 
other had transfer would not authoriy.e recov- 
ery from street railway company. — Watts v. 
Fleming, 208 S.W. 107, 221 Mo. App. 1123. 

^=9303 CIO). Injnrlea received, after 

allffhtinff, from care on another 
track. 

Sup. 1895. Plaintiff’s decedent, in alight- 
ing at night from a car on a dummy line, with 
the operation of whose trains he was familiar, 
was struck by a train on the opi)o.site track, 
and killed. The train on which he rode had 
just iMissed his station, bnt was coming to a 
stop when he got off. The conductor, how’- 
ever, lighted him off at tlie steps. Held, that 
the (piestion of defendant’s negligence was 
for the jury. — McDonald v. Kansas City & 1. 
Rapid-Transit Ry. Co., 29 S.W. 848, 127 Mo. 
,38. 

Sup. 1896. An instruction in an action 
for injuries to a passenger in alighting from 
a street car by being struck by a car on anoth- 
er track is objectionable, which imposes on 
defendant the duty to run its car so that it 
might be stopped. If nec(*ssary in order to 
avoid striking passengers, without regard to 
the place and circumstances under which a 
passenger left the car. — Van Natta v. People’s 
Street Railway Kiectric Light & Power Co., 
34 S.W. 605, 133 Mo. 13. 


App. 1889. In an action against a street 
railroad conipiiny for personal injuries, it ap- 
peared that plaintiff had dismounted from one 
of defendant’s cars and was passing over a 
junction for the piiri>ose of entering another 
car. It was defendant’s custom, as plaintiff 
knew, that the junction should be kept free 
from cai*s passing in one direction until those 
passing in the otlier direction had left it ; but 
nevertheless, he was struck by a car going in 
the opiH)site direction to the one from which 
he had alighted. Held, that plaintiff was a 
passenger at least in so far that he was en- 
titled to prottK'tion while passing over the 
tracks. — Burbridge v. Kansas City Cable R. 
Co., 36 Mo. App. 669. 

App. 1910. When a street car stops at 
a street crossing, it is a warning to others us- 
ing the street that passengers may get off and 
pass to either sid(‘walk, and it is a situation 
to be considered in determining whether a 
given ratt* of speed of a car on another track 
is negligence. — Moore v. Metroimlitan St. Ry. 
Co., 126 S.W. 181, 142 Mo. App. 299. 

App. 1915. Street car motorman ignor- 
ing practice of pjisseiigers to pass behind car 
and running past a standing car without hav- 
ing his car under such control that he could 
stop on the appearance of a iktsoii, hvld nt*g- 
ligent. — M(M)re v. MetroiK)litan St. Ry. Co., 
ISO S.W. 408. 

^==>303 (11). Pasnenfrer leaving: train or 
car at other than reiralar ntatlon or 
place. 

App. 1903. A street car company is lia- 
ble for injuries to a passengiu* by a prema- 
ture starting of the car while she was attempt- 
ing to alight, though the car had not Ktopi>ed 
at that point to permit passengers to alight, 
and it was not a usual stopjang place, provid- 
ed (he conductor had knowh^lge that the iwis- 
.seiiger was attempting to alight there. — .Tacob- 
soii V. St. Ix)Uis Transit Co., 80 S.W. 309, 1(H> 
Mo. App. 339. 

App. 1996. It was the custom of a street 
railway company to stop its cars to rec(*ive 
and discharge passengers at a switch, about 
fifty feet from an inters(‘cting street, though 
an ordinance required tin' stopping of cars for 
taking and discharging i)assengers after cross- 
ing intersecting streets. A car on which a 
passenger was riding stopi)ed at the switch. 
The passenger using ordinary care, undertook 
to alight, and the car was started before he 
could alight, causing him to fall. Held, that 
the c*ompaiiy was liable for the Injuries re- 
ceived. — Gilroy v. St. Ix)uis Transit Co., 92 
S.W. 1152, 117 Mo. App. 603. 
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App. 1007. Where one in charge of a 
street car knows a passenger is alighting, the 
duty to him is the same whether the stop is 
made at a regular stopping place or not. — 
Mundiy V. Metroijolltan St. liy. Co., 102 S.W. 
64, 125 Mo. App. 260. 

App. 1911. Employ<^s in charge of a 
street car stopping at a point near a street 
crossing where passengers customarily get oif 
though such point is not a regular stopping 
place must ex(‘rcise due care before again 
starting the car to see that passcaigers get- 
ting on or off w ill not he endangered i»y put- 
ting the car in motion. — Monroe v. United Kys. 
Co., i;i;{ «.W. 645, 154 Mo. App. 30. 

Notwithstanding that the usual stopping 
place of a street cur may he on the further 
side of a street intersection, yet if it stops l)e- 
fore crossing the street, and a i>assenger is 
led to believe that it is in oliedh^u^e to her sig- 
nal to give her an opportunity to alight, it 
would he negligence of the carrier's servants 
in charge knowingly t(» allow’ the car to slairt 
while the passenger is alighting so as to throw 
her to the ground. — Id. 

App. 1911. Wliere a street car is stopped 
at a plac(* not Int ended for use as a passenger 
station, and for another puriM)se than tlie ad- 
mission and dis<*harg(* (»f i)asseng(Ts, the 
carrier slioiild not start tlie car while a ikis- 
senger is alighting, with tlie knowledge and 
consent of the conductor. — Kinyoiin v. Metro- 
politan JSt. Ky. Co., 134 S.W. 15, 15;; Mo. App. 
477. 

App. 1914. Where the place a car was 
stopiied was a mere safety stop, and the con- 
iluctor did not know’ that a passenger was 
alighting, the company is not liable because 
the conductor ordered the car to start. — Hays 
V. Metropolitan St. Ky. Co., 170 S.W. 414, 182 
Mo. Api>. ;193. 

(12). PnMMenircr net down before 
reaclilnn^ atRtion, iilnlform, or other 
landing place. 

Sup. 1890. A paswuiger aged 07, and in 
good health, w’as directed to get off defend- 
ant’s train, a freight carrying passengers, be- 
fore reaching his station. His duties reiiuiring 
haste, he started on lioside the train, the road- 
bed being closely fenced with barbed wire, 
but soon came to a bridge, to get over which 
he had to mount a flat car. Reaching the 
front of the car, and lx*ing anxious lest the 
train might start, he having flrst examined 
the ground, jumped from the coupling out- 
ward, with one hand on the car In front, and 
in landing broke his leg. Held, that the facts 


did not constitute a cause of action. — (1889) 
Adams v. Missouri Pac. Ry. Co., 12 S.W. 637, 
100 .Mo. 555, judgment modiflod on rehearing 
13 S.W. 500, 100 Mo. 555. 

App. 1889. In an action against a rail- 
road company to rt'cover for injuries sus- 
tained l)y u passenger by reason of the com- 
pany stopping its train before reaching its 
depot, for the purixise of allow’iug passengers 
to alight, it ai>peared that the imsseiiger w’hen 
tlie train stopia'd went to the door of the car 
and w’as assisted in alighting by the porter, 
that she attempted to make her w’ay to the 
dejiot, that she found she w’as betw’een two 
trains, that the train she had left was mov- 
ing in one direction and anotlior train in an- 
other direction, that a storm was raging at 
the time, that it w’as dark, that in the dark- 
ness sh(* fell dow’n an embankment adjoin- 
ing the railroad track into a ix)ol of mud and 
w’uter. Held, that the company was liable for 
the damages sustained. — Warden v. Missouri 
Pae. Ry. ('o., ,35 Mo. App. 6.31. 

App. lillO. A carrier stopping its mixed 
train before^ reaching the station platform, so 
as to make a step of three feet from the car 
step to tlu‘ ground, wiiich is dry and smooth, 
does not fail to perform its duty to give the 
l>ass(*ngers a leasonahly safe place at which 
to alight, and, w’here a passenger is injured 
w’hile alighting at such place heoauso of her 
failure to leave her baggage on the step until 
she reaches the ground, the carrier is not 
lia)‘le.--l)esklns v. Chicago, R. I. & P. Ry. Co., 
i:;2 S.W. 45, 151 Mo. App. 432. 

^=::»303 (13). PaMBennrt^r »et down beyond 
station, platform, or other 
landlnir place. 

Sup. 1899. While a street car w’as cross- 
ing a street, a passenger signaled the conduc- 
tor to stop, and the car slow’ed up, coming 
nearly to a standstill, between such street and 
the next one. The passenger attempted to 
alight, and was thrown by the sudden start- 
ing of the car. The company claimed that the 
car was slackened, as was customary, to en- 
able the motorman to ascertain whether there 
were any cars on an intersecting line on the 
next street, and that the conductor understood 
the passenger’s signal as one to stop at such 
street. Held tliat, under the circumstances, 
a very high degree of care was i .piired of 
the conductor in regard to the signal. — Cobh 
V. Lindell Ry. Co., 50 S.W. 310, 149 Mo. 135. 

Sup. 1905. Plaintiff, a passenger, w’as 
carried lieyond her station, when the conduc- 
tor directed her to step out on a flat car, and 


Consult Pocket Part for later cases. Tor explanation, see page lil. 



«&=> 303 ( 13 ) 


CARRIERS 


CMD— 318 


she was taken l>ack by that means. On arriv- 
ing at the station the switchman in chairge 
assured plaintiff that there w’us no means of 
alighting except for her to jump, and as- 
sisted her to the ground. As a result of her 
thus alighting plaintiff suffered a miscarriage. 
Held, that there w^as negligence by defendant 
in placing plaintiff in so dangerous a position 
without other means of alighting, though the 
switchman rendered w hat assistance he could. 
— West V. St. Louis Southw’estern Ry. Co., 86 
S.W. 140, 187 Mo. 351. 

Sup. 1920. A carrier in carrying passen- 
ger safely to destination is not absolved of 
the high degree of care required merely be- 
cause the imssenger, on being carried past 
her station, is not injured in the very act of 
alighting, nor at the very spot or moment 
w here and when she alighted. — (Jott v. Kansas 
City Rys. Co., 222 S.W. 827. 

Sup. 1923. It is the duty of carriers to 
stop trains for the discharge of passengers 
at the platforms ])rovided therefor, and. if a 
passenger is carried beyond a station and re- 
quircMl to alight at an unusual place and in 
darkness, he sliould be w’arned of any danger 
and given such assistance or instructions as 
are reasonably necessary to secure his safe 
return to the platform, and egress therefrom 
in the usual way.— Payne v. Davis, 252 8.W. 
57, 208 Mo, (*>45. 

App. 1903. A passenger on a railroad 
train having lieen carried by his station while 
asleep, the train wms stopi>ed, and at the re- 
quest of a brakoman he followed to the plat- 
form, where he had a full view of the ground 
beside the track ; but in stepping off he stepiK‘d 
on a piece of coal, w'hereby he fell and wais in- 
jured. The imssenger was a full-grown man, 
in vigorous health. Held, that the railroad 
company was not liable for negligence. — Ras- 
com v. Wabash R. Co., 76 S.W. (>97, 102 Mo. 
App. 430. 

App. 1907. The rule that where a pas- 
senger, knowing that he has l>een carried be- 
yond his destination, voluntarily leaves the 
conveyance, he thereby terminates his relation 
as a passenger, and the carrier cannot be 
held liable for injuries afterwards sustained 
in traveling to his destination, does not ob- 
tain where the carrier’s servants coerce or 
persuade the passenger to alight. — Stevens v. 
Kansas City Elevated Ry. Co., 105 S.W. 26, 
120 Mo. App. 619. 

A passenger on a street railway, who, 
having informed the conductor of her destina- 
tion, is carried by owing to the conductor’s 


failure to announce her destination, and on 
discovery is induced to alight by the repre- 
sentation of the conductor that she can reach 
her destination in 8af(»ty by following his di- 
rections, remains constructively a passenger 
until she reaches her destination, and may re- 
cover f{)r any injuries sustained from follow- 
ing negligent directions, but she is not so 
entitled to recover if she does not notify the 
conductor and remains in the car w’hen her 
destination is announced, and the car stopimd 
and passengers afforded a sufficient oppor- 
tunity to alight. — Id. 

C=^304. Care as to persons aooompany- 

ing passengers. 

Instructions, see pyost, ^321. 

<Fr=»:t04 (1). In aenernl. 

Sup. 1907. Where a child accompanied a 
passenger to a railroad station, and after the 
departure of the pjissenger’s train, and while 
the child w^as standing on the platform, serv- 
ants in charge of a locomotive caused steam to 
be discharged therefrom, causing the child to 
go upon one of the tracks in an attempt to es- 
cape from the steam, a contention that while 
upon such tracks she was a trespasser w’as 
without nK'i’it. — Lange v. Missouri Pac. Ry. 
Co., KKJ S.W. 660, 208 Mo. 458. 

i^=s>304 (3). Concllti<»n ami use of cnrrter*a 

lire III Imom. 

App. 1910. One who goes to a station 
for the puriK)se of escorting an outgoing pas- 
senger, or of meeting one wdiose arrival is ex- 
p<*cted, is neither a trespasser nor a licensee, 
and the railroad company owes him the duty 
of reasonable cart*. — Winscott v. Chicago & A. 
R. Co., 131 S.W. 7 19, 151 Mo. App. 378. 

Where plaintiff went to the station of the 
defendant to im*t*t his son, and wffiile in con- 
versation on the outside of the platform he 
leaned or brushed against wdiat appeared to be 
a heavy railing, hut which in fact wms so rot- 
ten that it gave way and caused him to fall 
and sustain injuries, the defective condition 
of the railing liaviiig existed for a long time, 
and the defendant l>eing aw’are of it, defend- 
ant was liable, for such a railing is not en- 
tirely to mark the boundaries of the station, 
blit to make a place for iiersons to stand in 
fair weather. — Id. 

App. 1914. One waiting at defendant’s 
station to meet a passenger was there by im- 
plied invitation, and defendant owed him the 
duty of exercising ordinary care to main- 
tain its station buildings and platforms in 
reasonably safe condition for such use. — Stark 
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V. Chicago, R. I. & P. Ry. Co., 1G6 S.W. 850, 
179 Mo. App. 225. 

A railroad company was liable to a boy 
who, while awaiting the arrival of his fa- 
ther on a train, leaned against a loaded truck 
from which the support at one end hud been 
broken off, and was Injured by its coming 
down on his leg, as it was bound to anticipate 
such actions, and the premises were not safe 
when necessary to guard against such trapSb 
—Id. 

(3). Setting^ doim from car«. 

Sup. 1S75. One who goes to a railway 
train in charge of a lady and her infant child 
is entitled to siiliicleiit time to enable him to 
escort h(*r to a seat and then to leave the 
train ; and the railway I'ompany will be lia- 
ble for an injury sustained by him, without 
his fault, where the stopping time was too 
short, or tlu^ employes in charge of the train 
failed to give tln^ usual notice of its starting. 
—Doss V. IMissouri, K. & T. R. Co., 59 Mo. 
27, 21 Am. Rep. 571. 

Sup. 189.5. It is not negligence for a car- 
rier to start its train at a station before a 
IKMson who has assisted u pjiss(*iiger on board 
has had time to g(‘t off, unless it has notice 
of his int(‘ntion to g(‘t off. — Yarnell v. Kan- 
sas (Mty, Ft. S. k M. R. Co., 21 S.W. 1, 115 
Mo. 570, IS U R. A. 599. 

Sup. 1928. Railroad knowing that hus- 
band, assisting wife on train, w’as going to 
get off, held hound to exercise ordinary care 
in letting him off. — 1/ewis v. Illinois Cent. R. 
Co., 3 S.W.(2d) 371, 319 Mo. 233. 

Railroad hvld to have continuing duty 
to exercise ordinary care for safety of hus- 
band assisting wife on train. — Id. 

App. 1903. It is not negligence for a rail- 
way passenger carrier to start its train be- 
fore a person w ho has entered such train with 
the intention merely “to siK?ed a departing 
guest,” or to assist one wdio is sick or infirm 
in getting a seat, has had time to alight 
therefrom, unless such iH'rson has communi- 
cated this fact to the servants in charge of 
the train. — Saxton v. Missouri Pac. Ry. Co., 
72 S.W. 717, 98 Mo. App. 494. 

^= 39305 . Proximate cause of injury. 

Contributory negligence as proximate cause, 
see post, ®=>339. 

Injury rec(4ve<l after alighting from train 
wdii(‘h has stopix>d at improper place, see 
ante, <&»272. 

Questions for jury, see post, ^320. 
Sufficiency of evidence, see i)ost, ®»318(3). 


^=»3<)5 (1). In ireneral. 

Sup. 1904. In an action against a rail- 
road company for injuries to a passenger, 
caused hy falling on a platform as he was 
8tepi)ing off of a train w^lch he had boarded, 
thinking it the train he wanted, the defend- 
ant’s negligence in failing to direct plaintiff 
to the right car w as not too remote to Justify 
a recovery, since the fact that the danger at- 
tending on alighting from the train was in- 
creased by the further negligent act of the de- 
fendant in reference to the condition of the 
platform did not relieve defendant from lia- 
bility for the first act of negligence on the 
ground of remoteness. — New’comb v. New 
York Cent. & H. R. R. Co., 81 S.W. 10G9, 182 
Mo. 687. 

App. 1894. Where a brakeman’s actions 
and exclamation, to “Jump for your lives!” 
were such as might ordinarily be expected to 
produce i)anic among the passengers and a 
belief of impending danger, the fact that the 
rc.siiltiiig action of another i)assenger added 
to plaintiff’s terror, and operated as an ad- 
ditional inducement for his action, will not 
release the carrier. — Ephland v. Missouri Pac. 
Ry. Co., 57 Mo. App. 147. 

App. 1900. A train regularly stopped 
twice at a tow’ii ; the second stop being near a 
restaurant, whore the train stopiK‘d for 20 
minutes to allows passengers to procure sui)- 
I>er. A i)assenger mistakenly left the train at 
its first stop at the towm through the negligent 
misdirection of a brakemnu. Refore learning 
of the mistake, the train left him. There was 
no servant of the railroad present to guide 
him, and the passenger had no knowledge of 
the w^ay to take to reach the train. A con- 
ductor of an Independent carrier directed the 
passenger, w’ho, while obeying the direction 
was injured in consequence of a defect at the 
eml of the platform where the train stopped. 
Held that the proximate cause of the Injury 
was the negligent misdirection of the brake- 
man rendering the railroad company liable. — 
Iamb V. Chicago, R. & Q. Ry. Co., 94 S.W. 550, 
118 Mo. App. 488. 

Whore a passenger w’as induced to leave 
the train by the negligent direction of the car- 
rier, and he observed ordinary care in at- 
tempting to regain it, the carrier is liable for 
an injury received by the passenger, regard- 
less of what other negligent cause co-oiM*rute<l 
In producing the Injury. — Id. 

App. 1906. Where plaintiff, who had 
shipped his horses In a freight car, on pur- 
chasing a ticket in order to ride with the 
horses, was informed hy the ticket agent that 
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he would arrive at his destination at 5 p. m. 
and shortly l>efore 5 p. m. the car reached a 
junction, where it remained all night, where- 
by he sustained injuries from exposure to cold 
in the car, and he testified that “every min- 
ute” he thought the train would start, the de- 
lay was the proximate cause of the injury 
though there was a station house at the junc- 
tion in which plaintiff could have passed the 
night. — Green v. Missouri, K. & T. Ry. Co., 97 
S.W. 64d, 121 Mo. App. 720. 

App. 1909. Where plaintiff was injured 
while attempting to board a crowded street 
car at a point where the tracks ran so close 
together that passing cars sometimes touchtni, 
by being caught iwt reen the car and a car on 
the other track, the proximity of the tracks 
was the proximate cause of plaintiff's injury. 
— Scott V. Metropolitan St. Ry. Co., 120 S.W. 
131, 13S Mo. App. 196. 

App. 1912. A carrier is only liable for 
such injuries to a passenger as are the proxi- 
mate result of the carrier’s negligence. — Mc- 
Fadden v. Metropolitan St. Ry. Co., 143' S.W. 
884, 161 Mo. App. 652. 

(2). CondKIon nnd use of carrier** 
liremlsc*. 

App. 1912. The injury to one who. know- 
ing a depot would not t)e heated or lighted at 
night, went to it two hours before time for his 
train and voluntarily got into a box car at the 
platform, occupied by a shlpi)er, and in get- 
ting out fell, was not caused by any failure 
of the carrier to have the depot heated, light- 
ed, and open a reasonable time before a train 
was due. — Sweaney v. Missouri, K. & T. Ry. 
Co., 151 S.W. 198, 167 Mo. App. 137. 

App. 1917. Defendant railroad’s negli- 
gence in providing an inadequate luggage 
rack between seats in its station held the 
proximate cause of plaintiff’s injury.— Wright 
V. Kansas City Terminal Ry. Co., 193 S.W’. 
963, 195 Mo. App. 480. 

App. 1923. Railroad’s negligent mainte- 
nance of defective automatic door stop in 
dei>ot held the proximate cause of injuries to 
passenger struck by door in passing out of 
depot upon way to train, though the i>as.sage 
of little girls through the door at the same 
time may have contributed to the cause of the 
accident.— Martin v. Missouri Pac. R. Co., 253 
S.W. 1083. 

S=:»30S (3). Salllclency and safety of mean* 
of tran*portatlon. 

App. 1907. Where a street car conduc- 
tor, in passing from a trailer to the grip car, 
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neglected to hook into its place n chain, which 
performed the office of a gate between the 
trailer and grip car, and a passenger who was 
standing on the platform of the trailer, on a 
sudden jerk of the car, was thrown forward 
so that he fell through the open place where 
the chain should have been, whereby he was 
injured, the absence of the chain, and not the 
jerk of the car, was the proximate cause of 
the injury. — Hooper v. Metroiiolitan St. Ry. 
Co., 102 S.Wr. 58, 125 Mo. App. 329. 

App. 1912. Where a motorman, after an 
explosion in the controller box, permitted the 
car to run for several blocks after the explo- 
sions and flames began, there was a causal 
connection between the panic among the pas- 
sengers, by which plaintiff receiviul a nervous 
.shock, and the negligence of the motorman. — 
Logan V. United Rys. Co. of St. Louis, 148 S. 
W. 444, 166 Mo. App. 490. 

App. 1913. Though one of the cars in a 
passenger train “climbed the rail” before 
reaching defective ties, where the wnn-k in - 
curred, if it would not have occurred but for 
the decayed tii‘s. the latter were the proxi- 
mate cause of the accident. — W’^illiams v. (’hi* 
cago, R. & O. Ry. Co., 155 S.W. 64, 169 Mo. 
App. 468. 

App. 1914. Death of street car passen- 
g('r pushed from rear platform by other pas- 
sengers in leaving the car in haste, due to 
their alarm at a violent explosion of the con- 
troller, held the natural conseiiuence of the 
negligence causing the explosion, as the pas- 
sengers’ alarm might reasonably have been 
anticipated. — Agnew v. MetroiHilltan St. Ry. 
Co., 165 S.W. 1110, 178 Mo. App. 119. 

^=:930S (4). Management of conveyance*. 

Sup. 1890. Wliere a passenger alighted 
from an east-bound cable train running faster 
than the ordinances iiermitted, and was in- 
jured by a west-bound car, the speed of the 
car from w'hlch he alighted cannot be held to 
have had no direct agency in causing the in- 
jury. — W’^eber v. Kansas City Cable Ry. Co., 
12 S.W. 804, 100 Mo. 194, 7 L. R. A. 819, 18 
Am. St. Rep. 541, rehearing denied 13 S.W. 
587, 100 Mo. 194, 7 L. R. A. 819, 18 Am. St. 
Rep. 541. 

Sup. 1909. If a street car passenger’s 
death was directly caused by being thrown 
against a stove in the car by a derailment, re- 
covery could be had even though he had also 
suffered from rheumatism, etc., if he would 
not have died when he did if he had not been 
thrown against the stove. — MacDonald v. Met- 
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ropolitan St Ry. Co., 118 S.W. 78, 219 Mo. 
468, 16 Ann. Cas. 810. 

Sup. 1922. One injured while riding in a 
taxicab could not recover for mere violation 
of a speed ordinance unless it was the occa- 
sion of the Injury. — Varley v. Columbia Taxi- 
cab Co., 240 S.W. 218. 

App. 1004. Where a passenger was 
thrown from a street car through the negli- 
gence of the employes, by a sudden start of 
the car, and fell between the feet of a mule 
hitched to a coal wagon, and the mule became 
unmanageable, causing the wagon wheel to 
pass over the passenger, the negligence of the 
street railroad was the proximate cause of the 
injuries. — Parker v. St. Louis Transit Co., 83 
S.W. 1016, lOS Mo. App. 465. 

App. 1005. Plaintiff was a passenger on 
a train which became disabled l)etween sta- 
tions, and 'While in this condition was run in- 
to l)y another train, injuring many persons. 
Some one stated in plaintiff’s hearing that an- 
other train was approaching from the rear, 
and there was about to be another collision, 
whereupon plaintiff left her car and went to 
the side of the track, where she was poisoned 
by poison ivy. 7/ c/d, that plaintiff was enti- 
tled to recover from the railroad for the in- 
jury resulting from the poisoning. — Estes v. 
Missouri Pac. Ry. Co., 85 S.W. 627, 110 Mo. 
App. 725. 

App. 1905. Where, in an action for in- 
juries to a passenger by the sudden stopping 
of .street cars, following an assault by anoth- 
er passenger on the conductor, plaintiff’s evi- 
dence did not show that such assault was the 
operation of a cause of the accident beyond 
the control of the carrier, it was projjer to 
charge that if plaintiff, while a passenger, 
w^as thrown from the car and injured on ac- 
count of the sudden stopping thereof she was 
prlina facie entitled to recover. — Willis v. St. 
Joseph Ry., Light, Heat & Power Co., 86 S.W. 
567, 111 Mo. App. 580. 

App. 1905. The movement of the eleva- 
tor upward, as distinguished from the negli- 
gence of the elevator operator in moving the 
elevator when he knew or should have known 
that plaintifTs dress was caught in the door, 
was not the proximate cause of the accident, 
as a matter of law. — Hensler v. Stix, 88 S.W. 
108, 113 Mo. App. 162. 

App. 1908. In an action by a street rail 
way passenger for injuries in a collision with 
a railroad train at a crossing, the fact that the 
railroad company ran its train at a speed in 
excess of that allowed by a city ordinance, 


and was negligent in not slowing down or 
stopping when the engine operatives saw that 
the crossing gates were open, did not absolve 
the street railway company from liability, un- 
less such negligence was the sole cause of the 
collision ; the latter company being required 
to exercise the highest degree of care to avoid 
the collision.— Wills v. Atchison, T. & S. F. 
Ry. Co., 113 S.W. 713, 133 Mo. App. 625. 

App. 1910. Where a freight train pas- 
senger attempts to hoard it while moving and 
actually gral)s the handrods and gets his feet 
on the caboose stei)s and is then thrown off 
by a jerk of the train, any antecedent negli- 
gent acts of the operatives inducing him to 
att€*mpt to get on could not be the legal cause 
of the injury. — Ray v. Cfficago. R. & Q. Ry. 
(’o., 126 S.W. 543, 147 Mo. App. 332. 

App. 1919. One about to board an elec- 
tric car is not entitled to damages for per- 
sonal injuries received merely because the 
car came up to the iwlnt of embarkation at an 
excessive rate of speed, unless such excessive 
rate of speed was the proximate cause of the 
iiijur.v.— (iruhb v. Dunham, 214 S.W. 256, 201 
Mo. App. 504. 

Where an electric car at an excessive rate 
of speed approached a station where several 
hundred persons were waiting, and several 
men jumi>ed on the front platform of the car, 
and the negligent rate of speed naturally re- 
sulted in the knocking down of persons stand- 
ing near the track, and plaintiff was knocked 
down by one rushing through the crowd to 
board the car, stumbling as she fell over 
those who were knocked down by persons on 
the front platform in such a manner as to 
slide under the car between the front and rear 
trucks, the negligent rate of speed was not 
the proximate cause of the injuries. — Id. 

App. 1928. Statement of brakeman to 
shipper desiring to water stock that train 
would not be moved, if made, was proximate 
cause of injury to shipper lighting lantern, 
who fell when car was bumped. — Lincoln v. 
St. Louis-San Francisco Ry. Co., 7 S.W.(2d) 
460. 

(5). Settlnir down pnMenvem or 

perMono acoompnnylniT pMaenvers. 

Sup. 1882. A passenger on a freight 
train on arriving at a station was informed 
by an employ^ in charge of the train to alight 
and take a caboose attached to another train. 
The passenger complied with the order, and 
on entering the caboose attached to the other 
train was ordered to get out, that the train 
was not ready to depart. Hel then walked to 


Consult Pocket Part for later cases. For explanation, see page ill. 
6 Mod— 21 




CARRIERS 


6MD— 322 


«==»305(5) 

an adjoining track, where a flat car stood, 
and there he stood, leaning against the car, 
when he was injured by a train backing the 
car. JJeJd, that the order of the person in 
charge of the caboose attached to the second 
train was not the proximate cause of plain- 
tiff’s injury. — Henry v. St. Ixmis, K. C. & N. 
Ry. Co„ 76 Mo. 288, 43 Am. Rep. 762. 

Sup. 1889. riaintiff, a shipper of cattle 
on defendant’s train, on discovering that his 
cattle had been left behind, was told by the 
conductor that, at a certain station, there 
would be a train on which he could return 
to the place where the cattle had been left. 
At midnight the conductor said to plaintiff, 
“Hero is your train,” and “lh‘ (piick, and get 
off.” The train which plaintiff was to board 
was about 10 feet away, and moving, and, at 
the third step after alighting, plaintiff fell 
into an uncovered water way between the 
tracks, and received the injuri(‘s complained 
of. The train stopped at a switch instead, of 
the station, at \Nhich i)laintiff was told the 
stop would be made, //c/d, that the proxi- 
mate cause of the injury was the act of stop- 
ping near a dangerous place, and directing 
plaintiff to alight, knowing that it was not 
at the regular and i)resumably safe station 
where plaintiff e\p(‘cted to alight, without 
notifying him that it was a diflereut or dan- 
gerous pla(‘€‘, and without affording any 
means to discover or avoid the iieril, and that 
this was gross negligence. — Griffith v. ^lis- 
souri Pac. Ry. Co., 11 S.W. Out), tKS Mo. 168. 

Sup. 1806. Plaintiff, a passenger aged 
67, and in good health, was directed to get 
off defendant’s train, a freight carrying pas- 
sengers, before reaching his station. His du- 
ties re<]uiring haste, he started on beside the 
train, the roadbed being closely fenced with 
barbwire, but soon came to a bridge, to cross 
which he had to mount a flat car. Reaching 
the front of the car, and being anxious lest 
the train might start, he, having first exam- 
ined the ground, jumi»ed from the coupling 
outward with one hand on the car in front 
and in landing broke his leg. Held, that his 
injury was the i)roximate result of defend- 
ant’s neglect to carry him to the station, and 
that no negligence on his i)urt contributed 
thereto. — (ISSO) Adams v. Missouri Pac. Ry. 
Co., 12 S.W. 637, 100 Mo. 555, judgment modi- 
fied on rehearing 13 S.W. 509, 100 Mo. 555. 

Sup. 1891. Where a petition charged 
negligence of the driver of a street car in 
prematurely starting it while plaintiff was 
alighting, and the evidence supported the 
charge, the fact that a defective brake con- 


tributed to the Injury will not defeat a recov- 
ery, and constitutes no variance. — Ruck v. 
People’s Street Ry. & Electric Light & Power 
Co., 18 S.W. 1090, 108 Mo. 179, affirming 46 
Mo. App. 555. 

Sup. 1893. Though defendant was guilty 
of a wrong in requiring plaintiff, a young wo- 
man, 16 or 17 years of age, to get off the train 
before reaching her destination, a rai)e com- 
mitted on her by a male passenger, wlio also 
got off at the station at which plaintiff was 
compelled to alight, is not the direct and im- 
mediate conseqiKMice of defendant’s wrongful 
act, where such station was not an inappro- 
priate or unsafe place for a youthful and in- 
experienced ft'iiiale, traveling alone, to remain 
between trains. — Sira v. Wabash Ry. Co., 21 
S.W. 905, 115 Mo. 127, 37 Am. St. R(‘p. .”>86. 

Sup. 1903. All injury receiveil by a pe- 
destrian by slipping on an icy sidewalk was 
not a circumstance' which a strei't railway 
company should have foreseen would have 
been the probable consi'ipience of its lu'gli- 
gence in carrying such person, who was a pas- 
senger, iK'.vond the st re(*l at which she (h'sired 
to alight from th(‘ car. — Ilah'.v v. St. Louis 
Transit (’o., 77 S.W. 731, 17J> Mo. 30, 64 L. R. 
A. 295. 

Tin* act of a street railway company in 
failing to stop the car in ob(‘di(‘nce to a pas- 
senger's signal at the crossing iK'arest to her 
resid(*nce, in conseipience of which she was 
carried to the iK'Xt crossing, cannot be said 
to constitute a wanton wrong, so as to make 
such act the proximate cause of an injury to 
such passenger, received by slipping on the 
shh’walk while she was walking back to her 
home. — Id. 

The act of a stre«‘t car company in neg- 
ligently carrying a passenger one block be- 
yond her destination is not the proximate 
caus(» of an injury sustained liy her from a 
fall on an icy sidewalk while returning to the 
point of original destination. — Id. 

Sup. liK)9. The act of a street ear com- 
pany in carrying a passenger by his station, 
and directing him to alight in a dark and 
strange place near a dangerous culvert cross- 
ing the right of way and under the belief that 
he was near the station platform, is the prox- 
imate cause of his subsequent falling into the 
culvert from the end of the platform over it, 
mistaken for the station platform, in his ef- 
fort to reach his destination. — Cossitt v. St. 
Louis & S. Ry. Co., 123 8.W. 569, 224 Mo. 97. 

Sup. 1920. Tf carrier discharged passen- 
ger at a place beyond her station, whereby 
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she was compelled to walk the track hack to 
destination, the act of dischar^^in^; was the 
I)roximato cause of her injury from being 
struck by ant)ther car. — Gott v. Kansas City 
Kys. Co., 222 S.W. 827. 

App. 1882. Where a passenger was put 
off a train, and in retuming by the track was 
injur(‘d, it is a (pu^stion of fact whether the 
injury was the proximate result of the car- 
rier’s act. — Evans v. St. TiOuis, 1. M. & S. Tly. 
Co., 11 Uo. App. 403. 

App. 1880. A boy alighted from a street 
car while in motion and started to cross the 
street and was struck by a car coming from 
the opiK)site dirc'ction. Hvhl that the negli- 
gence, if any, of the conductor of the first car 
in not stopping his car to allow the boy to 
alight, or in pcTinitting him to alight while 
the car was in motion, was immaterial. — 
Dunn V. Cass Ave. & F. G. Uy. Co., 21 Mo. App. 
188. 

App. 1003. riaintilT alleged that while 
he was assisting his danglitiu’ to a s(‘at in de- 
fendant's car, intending to then get off, as the 
braki'inan knew, defiMid.int neglig(‘nlly started 
the train, and when jila intiff reached the plat- 
form the train was moving so slowly that he 
could, without n<‘gligence, leave it safely, 
when, as In* NNas on the lower stt'p, the train 
was negligently jc'iked witli sin-h violence that 
he was thrown off and injured, livid, that 
the refnssil to instruct that the starting of the 
train l)efore plaintiff had alighted was not 
the proximat(* cause* of the injury was error. 
— Saxton V. Missouri Pac. Ky. Co., 72 S.W. 
717, OS Mo. App. 404. 

App. liU)3. The negligence* e)f a street 
railway e*ompany in suelde*nly starting an e)iK*n 
e*ar, hy re*ase)n e»f which a passemge'r standing 
betwe*e‘n two se*ats, in the ae*t e)f alighting, was 
thre>wn forward and toward the* adje)ining 
track, in whie*h iK>sitie)n he was struck hy a 
car i)assing em the adjact*nt track, held the 
l>roximate cause of the injuries sustained. — 
Se*ame*U v. St. l.ouis Transit Co., 7G S.W. G60, 
102 Mo. App. lOS. 

App. 1003. Itunning past a stre*et cro.ss- 
ing is not the* proximate cause of injury to a 
street car passe*nger hurt in an atte*mpt to 
alight. — Lynch v. St. Tiouis Transit Co., 77 S. 
w. 100, 102 Mo. App. g:io. 

App. 100,^. The neglig(*nc*o of a stnn't 
railreiad in failing to .stop a car to allow a pas- 
senger to alight de)e*s not render It liable for 
an injury to the passemger by another cjir, by 
which he was struck after having alighted in 


safety, where by standing still he could have 
avoided the injury from the car that struck 
him. — Fry v. St. Iy)uis Transit Co., 85 S.W. 
060, 111 Mo. App. 324. 

App. 1906. Where, in an action for inju- 
ries to an (‘levator i»issenger by the alleged 
sudden starting of the ehwator before .she had 
alighted, plaintiff’s evidence warranted an in- 
ference* that the movement of the elevator as 
Ida intiff was about to leave it cau.sed her to 
fall and thrust her foot between the floor of 
the car and the lK>ttom of the adjacent eleva- 
tor door, while d(*fendant claimed that the 
catching of plaintiff’s limb was due to the act 
of the elevator operator in pushing plaintiff 
backward after the elevator had startiMl, the 
negligent act of the operator in prematurely 
starting the car was the proximate cau.se of 
the injury.— lU'cker v. Lincoln Real Estate & 
Building Co., 03 S.W. 201, 118 Mo. App. 74. 

(Ct>. N4*p:1iHronoe of third person 
contrihntliiiv to injury. 

Sup. 18t)0. A stri*(*t car pas.senger may 
recover for injuri(*s occasioned by a collision 
with a hook and ladd(‘r wagon caused by a 
want of a high d(*gree of care by the employe.s 
in charge of the car, though n(*glig(*nce of the 
driv('r of the wagon contribuled to cause the 
accident.- 01s(*n v. Citizens' Ry. Co., 54 S.W. 
470, 152 Mo. 426. 

Sup. 1007. AVhere plaintiff, a street car 
passengi*r, was injur(*d by the derailment of 
a car caused by a brick maliciously plac(‘d on 
the track by a boy, and, though the motorman 
could have seen the brick in time to have 
stopp(*d the car before striking it or at l(*ast 
reduced the syx'ed .so as to have prev(*nt(*d the 
derailment, he did n(*ith(*r, the malhaous act 
of the boy was no answt*r to the street car 
comi)any’s liability for plaintiff's injuries. — 
O’Gara v. 8t. Louis Transit (^o., 103 S.W. 54, 
204 !^Io. 724, 12 L. R. A. (N. S.) 840, 11 Ann. 
Cas. 850. 

App. 1014. A street railroad's negligence 
in suddenly starting a car, concurring with 
the (?rowding of oth(‘r ])assi*ngers as the proxi- 
mate cause of plaintiff's injury, made it liable 
as a joint tort-fea.sor. — Stoltze v. United Rys. 
Co. of St. Louis, 166 S.W. 1102, 183 Uo. App. 
304. 

App. 1027. Street railway company’s 
negligence livid proximate cause of death of 
one .struck by automobile while crossing un- 
comi)leted viaduct to board car after leaving 
car at opposite end. — Watt.s v. Fleming, 208 
S.W. 107, 221 Mo. App. 1123. 
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^= 9306 . OompaBles or persoiui liable* 
^s»306 (1). In general. 

Sup. 1897, Where the concurrent negli- 
gence of two street railway comimnies was the 
proximate cause of an injury to a imssenger 
on a car of one of the companies, both com- 
panies are liable for the injuries sustained. — 
Taylor v. Grand Ave. Ry. Co., 39 S.W. 88, 137 
Mo. 363. 

Sup. 1903. A street railway which builds 
a platform for passengers around a stump 
placed by an electric light company in a street 
is not liable, on the ground of maintaining the 
stump, to one who, hurrying to catch a car, 
fell over it. — Lucas v. St. Louis & S. Ry. Co., 
73 S.W. 589, 174 Mo. 270, 01 L. R. A. 452. 

Sup. 1920. Train conductor, though lia- 
ble to railroad by virtue of his contract for 
failure to exercise the highest practical care 
for the safety of the passengers, is not liable to 
I>ass(mger therefor; his duty to the passenger 
h(4ng merely to exercise ordinary care. — May 
V. Chicago, B. & Q. R. Co., 225 S.AV. 060, 284 
Mo. 508. 

App. 1881. Liability of carrier for inju- 
ry to iwssenger on one of its cars of which an- 
other carrier is the exclusive bailee. See 
Smith V. St. Louis & S. F. Ry. Co., 9 Mo. App. 
598, memorandum. 

App. 1912. A passageway from a station 
of one railroad company to a station of an- 
other company was used Interchangeably by 
the companies, and by persons having business 
with them. A person while taking his bag- 
gage from the depot of one of the companies 
was injured by an obstruction on the passage- 
way by a truck of the company. The truck 
was not on the part of the passageway which 
the company maintained and controlled. It 
was not shown that the truck had been left 
there by any employ^ of such company. Held, 
that because of the failure to show that the 
company owned or controlled alone, or with 
the other company, the place at which the 
truck was left, there could be no recovery 
against it. — ^Reynolds v. St. Louis Southwest- 
ern Ry. Co., 142 S.W. 1097, 162 Mo. App. 618. 

App. 1915. In an action for injuries to a 
street car passenger against the company and 
its receivers, the fact that the receivers were 
operating the car held conceded, so that the 
company was entitled to a directed verdict. — 
Moore v. Metropolitan St. Ry. Co., 176 S.W. 
1120, 189 Mo. App. 555. 


^s»806 (2). Lessor end lessee* 

Sup. 1885. By the terms of a contract 
between defendant and another railway com- 
pany defendant’s trains were to be drawn over 
the road of such company between the town of 
Pacific, defendant's eastern terminus, and the 
city of St. Louis, which lay east of Pacific. 
Defendant furnished, at its own expense, all 
the trainmen for the management of its trains, 
and such other company furnished its own lo- 
comotive and crew, reserving exclusive con- 
trol of the trainmen and trains. Plain tiflTs 
husband took passage at St. Louis on a 
train of cars owned by defendant, to go to a 
station between St. Louis and Pacific, pur- 
chasing a ticket from the other railroad com- 
pany. Held, that plaintiff could not hold de- 
fendant liable for injuries received by her hus- 
band, resulting in his death, which were re- 
ceived in attempting to get off the train and 
were due to the negligence of those oiiorating 
the train. — Smith v. St. Louis & S. P. Ry. Co., 
85 Mo. 418, 55 Am. Rep. 380. 

Sup. 1907. Since Rev. St. 1809, § 1187, 
expressly authorizes a street railway com- 
pany to lease its property, and since section 
4160 provides that when technical words hav- 
ing a peculiar meaning are used in a statute 
they shall be understood according to their 
technical import, a street railroad company 
leasing its property and franchises to another 
street railroad company is not liable for an 
injury to a passenger resulting from the neg- 
ligence of the employes of the latter comimiiy ; 
the word “lease" importing a contract by 
which one person divests himself and anotlicr 
person takes ixissession of property for a term. 
— (1906) Moorshead v. United Ilya. Co., il6 S. 
W. 261, 119 Mo. App. 541, judgment aflirmed 
100 S.W. 611, 203 Mo. 121. 

Sup. 1907. Since Rev. St. 1899, § 1187 
[Ann. St. 1906, p, 1001], expressly authorizes 
a street railway company to lease its proper- 
ty, and since section 4160 [Ann. St. IIKHI, i>. 
22521, provides that when technical words 
having a peculiar meaning are used in a stat- 
ute they shall be understood according to their 
technical import, a street railroad company 
leasing its property and franchises to another 
street railroad company is not liable for an 
injury to a passenger resulting from the neg- 
ligence of the employes of the latter comiMiny ; 
the word “lease" importing a contract by 
which one person devests himself and another 
person takes possession of property for a 
term. Order (1996) 96 S.W. 261, affirmed. — 
Moorshead v. United Rys. CJo. of St. Louis, 100 
S.W. 611, 203 Mo. 121; (1907) Burleigh v. 


This Digest is compiled on the Key-Number System. For explanation, see page lii. 




6MD-^25 


CARRIERS 


«» 307 ( 2 ) 


Same, 102 S.W. 624, 124 Mo. App. 708; Gilroy 

V. Same, 102 S.W. 1107, 125 Mo. App. 19. 

Sup. 1909. Where by an agreement be- 
tween two street railroads one of them as les- 
see took possession of the tracks, cars, plant, 
and former business of the other, and con- 
tinued to operate the road, the lessor compa- 
ny was thereby relieved of liability for the 
negligence of the servants and employes of the 
lessee resulting in injuries to passengers. — 
Westervelt v. St. Louis Transit Co., 121 S.W. 
114, 222 Mo. 325. 

Sup. 1900. The lease of a street railroad, 
giving the lessee entire control of its operation 
for a term of years, relieves the lessor from 
liability for an injury to a passong(T result- 
ing from the negligence of the lessee’s em- 
ployes. — Graefe v. St. lyouis Transit Co., 123 
S.W. 835, 224 Mo. 232. 

Sup. 1023. Undertaker who leased an 
automobile and a chauffeur was liable for 
injuries to passenger caused by negligence 
of chauffeur in driving passengers from fu- 
neral under a contract of carriage, even 
though the undt*rtak(*r did not own the auto- 
mobile and did not imy the chauffeur’s salary. 
— Mahany v. Kansas City Kys. Co., 254 S.W. 
10, 29 A. L. li. 817. 

Sup. 1027. I>(*ssor railroad held not lia- 
ble for Injury to passenger caused by lessee’s 
receivers. — Ilulen v. Wheelock, 300 S.W. 479, 
318 Mo. 502. 

(:i). Who liable for injuries occur- 
rlnir on chartered cars. 

App. 1905. In an action by a passenger 
for injuries in a collision, a statement on 
plaintifTs ticket that it was Issued by a cer- 
tain person, “excursion agent, Kansas City,” 
did not justify an inference that the excur- 
sion agent was in charge of the train upon 
which plaintiff was a passenger, but, on the 
contrary, indicated that the ticket was sold 
by a person who was defendant’s agent for the 
sale of excursion tickets.— Estt^s v. Missouri 
Pac. Ity. Co., 85 S.W. 627, 110 Mo. App. 725. 

^=9300 (4). Joint liability. 

App. 1912. A passenger on a sight-seeing 
automobile, who was injured through the neg- 
ligence of the motorman on a street car, may 
sue the street car company and the owner of 
the automobile, either jointly or severally. — 
MePadden v. Metropolitan St. Ry. Co., 143 S. 

W. 884, 161 Mo. App. 652. 

App. 1914. Where a street car passenger 
was injured by the sudden starting of the car 


as she was alighting, causing her to step into 
a hole in the pavement, the facts were suffi- 
cient to establish a joint wTong on the part of 
the carrier and the city authorizing an action 
against l)oth jointly. — Reynolds v. Metropoli- 
tan St. Ry. Co,, 168 S.W. 221, 180 Mo. App. 
138. 

^=>307. Limitation of liability. 

What law governs, see ante, ^234. 

^=».307C1). Power to limit liability In aen- 
eral. 

Sup. A carrier of passengers cannot stii>- 
ulate against liability for its own negligence. 
— (1884) Tibby v. Missouri Pac. Ry. Co., 82 
Mo. 292; (1894) Jones v. St. Louis S. W. Ry. 
Co., 28 S,W\ 883, 125 Mo. 666, 26 L. R. A. 718, 
46 Am. St. Rep. 514 ; (1914) Powell v. Union 
Pac. R. Co., 164 S.W. 628, 255 Mo. 420; Wentz 

V. Chicago. B. & Q. R. Co., 168 S.W. 1166, 259 
Mo. 450, Ann. Cas. 1916B, 317. 

(2). Power to limit liability for in- 
JnrleM to pemoii ridina free or 
at reduced raten. 

Sup. 1014. Where a railroad company 
engage<l an attorney to act as its local coun- 
sel, and gave him an annual pass in consider- 
ation of his agreement not to accept any cases 
against the company, the attorney, though 
using the pass on his own business, was a pas- 
s<»ngt»r. — Powell v. Union Pac. R. Co., 164 S. 

W. 628, 255 Mo. 420. 

Sup. 1922. In an action in the state 
against a railroad carrier for an injury oc- 
curring in the state to a person accepted and 
being carried as a passenger on an interstate 
free pass, a carrier’s liability is determined 
by the state law’s, and conditions in the pass 
exempting the carrier from liability for in- 
juries caused by its negligence are void. — Mc- 
Grath v. Payne, 245 S.W. 1061. 

Sup. 1924. Stipulations on back of inter- 
state free railw'ay pass, relieving carrier from 
liability for injury, held valid and complete 
defense to action for user’s death under Hep- 
burn Act June 29, 1906. — Pinnell v. St. Louis- 
San Francisco Ry. Co., 263 S.W. 182, 41 A. L. 

R. 1092, certiorari denied 45 S. Ct. 123, 266 U. 

S. 623, 69 L. Ed. 473. 

App. 1888. A railroad is required to ex- 
ercise that extraordinary care and skill re- 
quired in the transportation of passengers for 
hire tow’ard a gratuitous passenger riding on a 
pass containing a stipulation to assume all 
risk of accident and damage without claim 
upon the railroad. — Bryan v. Missouri Pac. 
Ry. Co., 32 Mo. Aw>. 228. 
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App. 1912. A carrier cannot relieve it- 
self from liability for consequences of its neg- 
ligentv by a contract of a passenger contained 
in a free pass. — Iluckstep v. St. Louis & H. 
Ily. Co., 148 S.W. 988, 109 Mo. App. 330. 

App. 1928. Passenger signing provision 
in reduced fare ticket, exempting railway 
from liability for accidents, held entitled to 
recover for injury sustained in derailment.— 
Alexander v. St. Louis-San Francisco Ity. 
Co., 2 S.W.(2d) 10)5, 221 Mo. App. 271. 

It is only by granting gratuitous trans- 
portation that carrier may exempt self by 
(‘ontract from liability. — Id. 

(«). Power to limit llnblllfy for In- 
juries to iierMon uecoiii|iany- 
Inir frelsrlit. 

Sup. 1885. A drover transiK>rted over a 
railroad upon a pass for the puna)se of tak- 
ing care of his stock on the train is a pas- 
senger for hire, and the railroaul company can- 
not limit its liability for injuries to him re- 
sulting from its n(‘gligence. — (-arroll v. Mis- 
souri Pac. Ky. Co., 88 Mo. 239, 57 Am. Rep. 
382. 

<©=>307 (4). Valid tty of contract and asuent 
of puMMenfrer thereto. 

t^ee explanation^ page Hi. 

<£=>.307 (5). Authority of iiiaHtcr lo exempt 
carrier from liability for injuries to 
iicr\ ant. 

See explanatioih iiu 

«p:9307 (O). Operation and effect of limita- 
tion. 

Sup. 1903. Clause in a contract of shij)- 
ment of live .stock i>ennitting plaintiff to ac- 
comiKiny the stock, but reipiiring him to ride 
in the caboose while the train was in motion, 
and providing that whenever he .should leave 
the Siime, or iwiss over or along the cars or 
tracks, he should assume the risk, was no de- 
fense to an action for injuries to plaintiff re- 
ceived while in the car, csiring for th(‘ stock, 
while it was standing still on the track, ow- 
ing to other cars being bumiKMl into it with 
great force ; there being a further provision 
in the contract devolving the duty of “feed- 
ing, watering, bedding, and otherwise wiring 
for the live stock” on plaintiff.— Bolt on v. Mis- 
souri Pac. Ry. Co., 72 S.W. 5:i0, 172 Mo. 92. 

The clause in the contract would not be 
any defense even if plaintiff had no right to 
be in the car with the stock ; it appearing that 
the conductor knew that he was there, and 
that just prior to the accident other cars had 
btK’n bumped into the car with such force as 


to knock down some of the stock, and that 
plaintiff was caring for them; it being the 
conductor’s duty, under such circumstances, 
to either prevent further recklessness on the 
part of defendant’s employes, or to warn 
plaintiff to get out of the car. — Id. 

App. 1924. Where plaintiff sustain<*d re- 
lation of iwissenger to defendant carrier at 
time of falling in ditch on way to train, held. 
that fact that accident prevented defendant 
from transporting plaintiff on train did not 
cmable plaintiff, for purpose of preventing de- 
fendant from asserting violation by him of his 
contract, to give* written notice of injury lo 
invoke rule that in case of dependent provi- 
sions failure of performance by one party re- 
lieves other party. — Edmondson v. Missouri 
Pac. R. Co., 204 S.W. 470. 

Under tln‘ common law, a carrier may 
waive a provision for written notice of injury 
to passenger. — Id. 

As to clause in contract with shipper of 
cattle, alloAving him free transportation as 
caretaker of the cattle, but reciuirlng him to 
notify local agent in writing of injury to jau’- 
son within 30 days after such injury, action 
by carrier upon verbal notice to extent of 
making full investigation within 30 days held 
to amount to waiver of written notice; pur- 
pose of such clause being not to escai>e liabil- 
ity, but to afford carrier opportunity to make 
iiive.stigation, when facts are ascertainable. 
—Id. 

In view of actual knowledge by carrier’s 
agents of injury to plaintiff' passenger and of 
action taken by carrii'r upon that knowledge, 
letters written by plaintiff to carrier’s claim 
agent within 30 days after injury that he in- 
tended to assert claim for damages, and was 
willing to make setllement, held substantial 
compliance with his contract to give written 
notice within 30 days after injury. — Id. 

App. 1920. Purpose of requirement of 
written notice of injury to cattle caretaker 
within stated period is to give carrier oppor- 
tunity to investigate while facts are easily 
obtainable. — Edmondson v. Missouri Pac. R. 
Co.. 280 S.W. 439, 220 Mo. App. 294. 

Duty of injured cattle caretaker accom- 
panying interstate shipment to give notice of 
injury held governed by common law. — Id. 

Under common law, provision for written 
notice of injury may be waived. — Id. 

Immediate inves^tigation of injury and 
offer to settle held a waiver of written notice 
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of injury under carotnker's coniract executed 
by cattle shiiiper. — Id. 

App. IbUS. Shipiior's contract did not 
absolve railway from liability for negligence 
in stopping train at night wit'li caboose beyond 
ditch and directing cattle caretaker to go to 
caboose. — Edmondson v. Missouri Pac. R. Co., 
8 S.W.(2d) 103. 

Thider common law carrier could waive 
notice in writing of injuries to cattle caretak- 
er. — Id. 

O=»308. Connecting carriers. 

IScc cxplanntionj 7 ^(igc Hi, 

0^309. Actions for injuries* 

C=»310. — Nature and form. 

Construction of ph'ading, see post, ®»3ir»fl). 

App. 1008. As a general rule, where a 
passcng(‘r is injured ]»y a breach of the car- 
rier's public duty, the remedy is in tort; the 
wrong done to the passenger and tlu^ violation 
of th(' public duly being the gravamen of the 
action. — ('anaday v. United Rys. (V). of 8t. 
Louis, 114 S.W. 88, 134 Mo. App. 282. 

In those jurisdictions where the common 
law obtains, an action by a passenger against 
a coinnion carrier for personal injuries may be 
maintained either for the breach of the con- 
tract of carriage or for the breach of the pub- 
lic duty to exercise a high degrt*e of care. — Id. 

<©=>311. — Rights of action and de- 
fenses. 

Sup. 191 f). A passenger has no cause of 
action for d<'railinent of the train excej)! to 
tin* extent of resulting injury to him or to 
some right growing out of his ndation. — Mc- 
(Uiire v. (’''hicxigo & A. K. Co., 178 S.W. 79, L. 
K. A. ISlir.F, 888. 

App. 1997. If a conductor stops a cjir 
in violation of a company’s rule prohibiting 
stops between cross-stre(*ts at a passenger's 
rwpiest to allow her to alight, and while she 
is alighting the car starts, causing her Injury, 
the rule affords no d(*ft‘nse, for the conductor 
is the eoniiiany's vice principal for the time, 
and the company is lia-hle for his acts in neg- 
ligently starting the car. — Dreyfus v. St. 
I.K)uis & S. Ry. Co., 102 S.W. 53, 124 Mo. App. 
585. 

^=>312. — — - Jurisdiction and venue. 

See explanation^ jiage Hi. 

€=>313. — - Parties. 

See explanation, page Hi. 


C=>314. — - Pleading. 

Conformity of instructions to .pleadings, see 
post, ®»321. 

Contributory negligence, see post, €=>343. 

^=»314 (1). Declaration, coiniilalnt, or pe- 
tition In iireneral. 

Sup. 1878. In the case (tf a common car- 
rier, the law implies a contract tliat the pas- 
senger shall pay his fare for being carried, 
and that he sliall be safely carrh^l, and an ex- 
press contract need not be averred. — Lemon 
v. Chanslor, GS Mo. 340, 30 Am. R(*i). 79t). 

Sup. 1889. A petitiem allege<l that de- 
fendant was a common carrier ; that plaintiff 
shipptxl on its road certain cattle; that it 
was necessary for him to accompany them; 
that at (b defendant neglig(*iitly side-trackiHl 
the cattle, without plaintiff's knowledge, and 
InxK*(*eded with the balance of tlie train and 
plaintiff; that on discovering the accident, 
and that the cattle had bmi unloaded, plain- 
tiff was informed !>y tlie wndindor that he 
would stop tin* train at a station at which 
thiTe would be a train ndurning to (\, which 
idaintiff could hoard. The petition then de- 
tailed the iH^rsonal injurit‘s sustained by plain- 
tiff in attempting to hoard the returning train, 
and eharg<‘d that they were caused by defciul- 
aiit’s negligtmee in h'aviiig the <«ittle at C., 
and in c(‘rtain other matters relating to the 
time and i>laee of r(H*eiving the injuries, and 
“that, by reason of said injuries,” ])laintiff 
had het'ii “damagtHl in the sum,” etc. Bcld 
that, while tin* petition contained niiieh su- 
perfluous matt(‘r that might have been strick- 
en out on motion, it stated but one cause of 
action. — (Iriflith v. Missouri Pae. Ry. Do., 11 
S.W. 559, \)S Mo. 1G8. 

Sup. 1889. In an action for an injury al- 
h'gixl to have occurred while plaintiff w’as a 
I>asseiiger In defendant's calmosc* attached to 
a freight train, the i>etition iuH»d not allege 
that defendant's iigiMit in eliarge of the i*;!- 
boose was autliori/.t*il l)y defendant to curry 
passengers. — Whitehead v. St. I./Ouis, 1. M. & 
S. Ry. Co., 11 S.W. 751, 99 Mo. 2ti3, G L. R. 
A. 409. 

Sup. 1892. The fact that a passenger in 
his action again.st a company states in his 
comiflnint defendant's negligence to have hei*n 
in din'cting him to get on the train while 
ill motion, ther(‘hy re<iiilrlng him, jicrhaps, to 
prove more than if he had simply alleged 
negligence by reason of defendant's failure to 
stop at the platform. do(*s not helj> defendant 
in sustaining the defense of eontrihiitory neg- 
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ligence. — Fulka v. St. Louis & S. F. Ry. Co., 
19 S.W. 818, 111 Mo. 335. 

Sup. 1908. A petition, alleging that de- 
fendant’s street cars regularly stopped at a 
designated point to discharge and receive pas- 
sengers, that plaintiff attempted to enter a 
car at that point, and that, while in the act 
of doing so, defendant’s servants negligently 
started the car forward with a violent jerk, 
is not subject to the objection that it states 
no cause of action, because not alleging that 
the car had stoi>ped to receive passengers, the 
allegation that the car “started,” b}' necessary 
implication, being an alU'gation tliat the car 
was stationary at the time. — Peterson v. Met- 
ropolitan St. Ry. Co., Ill S.W. 37, 211 Mo. 
498. 

Sup. 1915. Plaintiff’s allegations, in an 
action for injuries while riding in a freight 
CJir, held not to allege waiver of contract pro- 
vision that he was to remain in cab(K>se. — 
Rawlings v. St Louis & S. F. R. Co., 175 S.W. 
935. 

Sup. 1920. Petition held to show plain- 
tiff’s intent was to state a cau.se of action by 
a passenger against a carrier for injuries re- 
ceived, notwithstanding language describing 
place of accident where plaintiff was struck 
by car as a crossing continually used us such 
by the public with railroad’s acquiescence, and 
as a place where trainmen could have rea- 
sonably expected bo And persons; such lan- 
guage being disregarded. — Banks v. Kansas 
City Rys. Co., 217 S.W. 488, 280 Mo. 227. 

Sup. 1920. Petition of passenger on de- 
fendant electric railway’s train injured in col- 
lision with freight train while crossing inter- 
secting railroad track held to state a good 
cause of action against the electric railway 
company. — Hoover v. St. Louis Electric Ter- 
minal Ry. Oo., 227 S.W. 77, reversing order 
(App. 1919) 210 S.W. 984. 

Sup. 1921. Allegations that defendant 
for a month prior to plaintiff’s injury well 
knew that the elevator in his building was 
in a dangerous condition and could not be run 
without imperiling lives, that a city inspec- 
tor notided defendant it was dangerous and 
a certificate would not be issued until the 
cables were renewed, that, notwithstanding, 
defendant continued to operate it, that during 
the time of such continued operation it fell 
while plaintiff was riding on it, injuring plain- 
tiff, and that defendant’s conduct was reck- 
less and wanton, with a prayer for exemplary 
damages, warranted recovery thereof. — Reel 
V. Consolidated Inv. Co., 236 S.W. 43. 


App. 1903. The complaint, having alleg- 
ed that the car “stopped,” was sufficient 
to permit evidence that the car stopped and 
suddenly started, thereby injuring plaintiff’s 
wife, and therefore stated a cause of action, 
though it was uncertain as to whether pJain- 
tiff intended to count on an accident due to 
the starting o.f the car from a motionless state, 
or one due to the car reducing its si)eed in- 
stead of stopping. — Shareman v. St. Louis 
Transit Oo., 78 S.W. 846, 103 Mo. App. 615. 

App. 1905. Wliere a petition in an ac- 
tion for injuries to a passenger on a street 
car alleged that the motor was defective but 
also charged that the machinery, appliances, 
and parts of the car were defective, such al- 
legation was sufficiently broad to include not 
only the motor but all the other electric ap- 
pliances with which the car was equipped. — 
Rpod V. St. Ijouis Transit Co., 91 S.W. 993, 
115 Mo. A'lqx 202. 

App. 1906. An allegation in the petition, 
in an action against a street railway company 
for injuries recvivixl by a passenger while 
attempting to Itoard a ear In consequence of 
itssuddwi starting, that the car came to a stop 
when signaled, is a matter of indiu'cment, 
and the negligence consists in the starting of 
the car. — Forrester v. Metropolitan St. Ry. 
Oo., 91 S.W. 401, 116 Mo. App. 37. 

App. 1908. A petition in an action 
against a carrier which alleges negligence of 
servants in cdiarge of the “railroad, train, and 
roadbed” alleges that the track was defec- 
tive, though the word “roadbed” does not in- 
clude track and ties, since the word “railroad” 
is broad enough to include the roadbed and 
the superstructure including cross-ties, rails, 
and fastenings. — Skllee v. St. Louis, I. M. A 
S. Ry. Oo., 108 S.W. 1082, 130 Mo. App. 162. 

App. 1910. A general allegation in a pe- 
tition in an action for injuries to a passenger 
on a street car that the car was started be- 
fore the passenger had time to be seated, and 
that injury resulted therefrom, states a cause 
of action. — ^Brady v. Springfield Traction Oo., 
124 S.W. 1070, 140 Mo. App. 421. 

App. 1910. A complaint which alleged 
that plaintiff was boarding a oar of defendant, 
and while stepping on the lower step -to enter 
the car, and before she had time to do so, an 
employ^ of defendant, knowing that plaintiff 
was so boarding the car, or could have known 
by ordinary oare, negligently gave the motor- 
man a signal to fftart, and he quickly started 
the oar, throwing plaintiff against the rear of 
the car and injuring her, states a cause of aK> 
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tion. — Brown r. Springfield Traction Co., 125 
S.W. 286, 141 Mo. App. 382. 

App. 1910. A petition in an action for 
injuries to a passenger, which charges facts 
showing the existence of the relation of car- 
rier and passenger at the time of the injury, 
sufficiently alleges the liability of the carrier, 
ami it need not in terms charge that the act 
of the agent of the carrier causing the Injury 
was within the scope of his authority. — Aus- 
tin V. St. Ix)uls & S. F. R. Oo., 130 S.W. 385, 
149 Mo. App. .397. 

A petition in an action for Injuries to a 
passenger on a freight train, which alleges the 
wrecking of a part of the train, and which 
avers that the conductor thereafter requested 
the passenger to ileave the caboose and go for- 
ward with him to assist in saving property, 
that the passenger attempted to leave tlie ca- 
boose which had stojjped on a high embank- 
ment, and that he being unacquainted with 
the surroundings fell down the cml>ankment 
and was injured, sufficiently charges that the 
injuries were the i)roxiniate result of the neg- 
ligence of the conductor during fihe continu- 
ance of the relation of passenger and carrier, 
and that the conductor was in the line of his 
duty, so that the carrier was liable. — Id. 

App. 1912. In an action by a passenger 
of a sight-sec*ing automobile, injured in colli- 
sion of the automobile and a street car, the 
petition held to state a cause of action against 
the owner of the automobile ns a joint tort- 
feasor. — McFadden v. Metropolitan St. Ry. 
Co., 143 S.W. 8S4, 161 Mo. App. 6o2. 

App. 1914. A i>etition, in an action by a 
passenger injured by the aiMhlen starting of a 
car, held to state a cause of action, though 
not alleging it was stoppinl at a regular sto]> 
ping place. — Hays v. Metroix>lltan St. Ry. Co., 
170 S.W. 414, 182 Mo. App. 393. 

App. 1915. A petition for injuries to a 
street ear company held sufficient after ver- 
dict to sustain a judgment against the receiv- 
ers, notwithstanding inconsistent allegations 
of management by the company. — Moore v. 
Metropolitan St. Ry. Co., 176 S.W. 1120, 189 
Mo. App. 555. 

App. 1927. Petition, alleging that plain- 
tiff was i)assenger on wrecked train, and 
that his injuries were directly caused by car- 
rier’s negligence, states cause of action under 
rule of res ipsa loquitur. — Curry v. St. Louis- 
San Francisco Ry. Oo., 296 S.W. 473, 221 Mo. 
App. 1. 
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^=»814 (2). Allearattons an to negligence 
In general. 

In an action for injuries to a passenger, 
it is sufficient to charge negligence in geneml 
terms. 

— Sup. 1909. Cooper v. Century Realty Co., 

123 S.W. 848, 224 Mo. 709 ; 

App. 1905. Hamilton v. Metropolitan St. 

Ry. Co., 89 S.W. 893, 114 Mo. App. 504; 

(1912) Black v. Metropolitan St. Ry. Co., 

144 S.W. 131, 162 Mo. App. 90; (1919) 

Malone v. St. rx)uls-San Francisco Ry. 

Oo., 213 S.W. 864, 202 Mo. App. 489. 

Sup. 1880. In an action against a rail- 
road company, the petition alleged in sub- 
stance that plaintiff had shipped severail car 
loads of cattle, and that by the contract of 
shipment he was also a passenger charged 
with the duty of looking after the cattle ; that 
the train stopped at a water tank, and plain- 
tiff was informed by one in charge of the car 
that the train would stop 10 minutes ; that he 
alighted from the train and had walked but 
a few steps, when the train started and plain- 
tiff took hold of one of the ladders on a car 
in order to draw himself up, w^hen the car 
again started violently, so as to throw plain- 
tiff off. Held, that the petition stated a good 
cause of action, though defectively. — Pry v. 
Ilannilml & St. J. R. Co., 73 Mo. 123. 

Sup. 1882. A petition, in an action 
against a street railway company to recover 
damages sustained by a i)assenger, alleged 
that plaintiff became a passenger on defend- 
ant’s cars, that he paid the usual fare, that 
before arriving at his destination the car by 
reason of the negligence of the driver ran off 
the track, that the driver ordered the passen- 
gers thei*ein to alight and walk while he drove 
the car in order to get the same on the track, 
that plaintiff in obedience to the order alight- 
ed and walked on the track behind the car 
while the driver endeavored to get the same 
on the track, that while so walking the rear 
door of the car fell from its place and struck 
plaintiff, and that the door was not properly 
fastened. Held, that the gist of the charge 
was not the negligent management of the car 
by the driver, but the negligence relied on was 
the defective condition of the car. — Gilson v. 
Jackson County Horse Ry. Oo., 76 Mo. 282. 

Sup. 1884. A petition, in an action 
against a railroad company to recover dam- 
ages for personal injuries received by plaintiff 
while a passenger on one of defendant’s trains, 
considered, and held to sufliciently charge de- 
fendant with negligence. — Coudy v. St. Louis, 
I. M. & S. Ry. Co., 85 Mo. 79. 
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Sup. 1009. Plaintiff may pload noffli- 
gonce gonorally and roly upon tho drictriiio 
of ros loquitur, and allegations that dc^ 
cedent’s death was caused by the sudden de- 
railment of the car l>eeause of the negligent 
condition of the ni>pllances or the ni‘gllgent 
management of the car by the employe's only 
charged negligence generally, and did not al- 
lege particular acts of negligence. — MacDon- 
ald V. Metropolitan St. Ily. C’o., 118 S.W. 78, 
219 Mo. 408, 10 Ann. C’as. 810. 

Sup. 1912. A petition in a passenger’s 
action for injuries fic/d to contain merely a 
general, and not a specitlc, <*harge of negli- 
gence ; and hence tJie dot*trine of res IjKsa lo- 
quitur appli(Hl. — Stauffer v. Metropolitan St. 
Ky. Co., 147 S.W. 1032, 243 Mo. ;i0r>. 

Sup. 1012. Facts constituting carrier’s 
negligence toward a pass(uig(‘r must b(‘ ph^id- 
ed, either by a charge of spwial negligence, 
or of gen(*ral nc'gligence, stating facts with 
sufficient certainty to i>oint the adversary to 
the evimt or the oc('urrenc(‘ in the hapiK'iiing 
of which negligence is chargi^d. — Itenjainin v. 
Metropolitan St. liy. (’o., 151 S.W. 01, 215 Mo. 
508. 

Sup. 1020. S(K*ond amended petition, al- 
h'giiig relation of iwissenger and carrier and 
injury of plaintiff in collision caused by neg- 
Ifgince of defendant, in general terms, suili- 
cic ntly alleged defendant’s negligence, in vi<‘w 
of pre'sumption arising from faed of collision. 
— (Ai>p. 1010) Hoover v. St. Donis Electric 
Terminal Ky. CV>., 21 G S.W. JKS4, order re- 
versed 227 S.W. 77. 

Sup. 1021. In a street car iwissenger’s 
action for injuries, a petition alleging that the 
mr moved with a sudden and unexp(‘ctc\l jerk, 
l)ulling tbe car forward with such force as 
to throw some one in the inside of the* car 
against the door, breaking the glass, and cau.s- 
ing it to strike jdaintiff in the eyes and fact*, 
sufficiently alleginl that the jerk was an ex- 
traordinary and unusual movement of the 
ear. — Tiaycock v. TTnittd Rys. Co. of St. Louis, 
235 S.W. 91, answering certitied questions 
(App. 1920) 227 S.W. 883. 

Sup. 1021. Mere allegations that the re- 
lation of carrier and passenger existed and 
that, while it existed, the passenger was In- 
jured in connection with the carriage, with- 
out the further averment, in general t(*nns 
at lea.st, that the injury resulted from the 
carrier's negligence*, do not state a cause of 
action. — Keel v. Consolidated Juv. Oo., 236 
S.W. 43. 


Sup. 1025. Petlllou /ir/d to state ease 
under doctrine of res ipsa loquitur. — Carlson 
V. Wells, 276 S.W. 26, 42 A. L. R. 1310. 

Sup. 1025. General allegations of negli- 
gence permitted, where plaintiff has no knowl- 
edge of specific character of act causing in- 
jury.— I’ortcr v. St. Joseph Ry., Light, Heat 
& Power Co., 277 S.W. 013, 311 Mo. 66. 

Sup. 1027. Petition of passenger injured 
in collision held to state cause of action 
against railroad and brick company whose 
servant opened switch.— Union v. Wheelock, 
300 S.W. 470, 318 Mo. 502. 

Sup. 1028. Allegation of failure to warn 
passenger of ojuming of car door at time of 
collision /tc/d no jiart of charge that door was 
negligently oiieiied.— [Morris v. Dnion Depot 
Dridge & Terminal R. Co., S S.W.(2d) 11. 

App. 1003. In an action for injuries to 
(Jiio who had entered defendant’s train with a 
dei>artiiig guest, an allegation that defendant 
caused its train to “jerk suddenly and quick- 
ly” is not sutnci(*nl, without an allegation 
that the jc'rk was extraordinary, or more 
than a usual and inevitable aceidcait. — Sax- 
ton V. Missouri Pac. Ky. Co., 72 S.W. 717, t)S 
Mo. Ap]>. 104. 

App. 1J)04. Si)(‘elfieat ions of mgligtmee, 
in an action for injuries to a iiassenger wbili* 
boarding a slr(‘(‘( ear, in that tbe car was 
started before plaintiff was alfordi'd a r(‘a- 
sonablo oj port unity to board tbe same, and 
that il was not stojipiMl snl>seqnenlly to avert 
the peril imiiending in plain! ifT's jeojRirdous 
situation, wen* not inconsistent. — Shanahan 
V. St. Louis Transit Co., Sil S.W. 78;i, JOO Mo. 
App. 228. 

App. 1005. In an action against a rail- 
road comiKUiy by a pass(*ng(‘r for injuries in 
a collision, allegations that, through th(‘ n(*g- 
ligence of d<‘f(‘ndant’s agents, and in disre- 
gaid of ]>laiiitiff’s rights and safety and d(‘- 
fendant’s duty to plaintiff, the trains were 
permitted to collide, etc., were sufliciimtly def- 
inite, without a more pr(*eise siK'cilication as 
to the acts of negligence of which defendant 
was guilty. — Estes v. Missouri l»ae. Ky. Co., 
85 S.W. 627, 110 Mo. Ajip. 725. 

App. 1006. In an action against a street 
railway for injuries, a petition alh'ging that 
defendant’s car was stoppcHl to receive jda in- 
tiff as a passenger, and that while she was 
getting on, and when by ordinary care d(*f('iid- 
ant’s employe's could have seen the child in 
plaintiff’s arms, and before plaintiff laid rca- 
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sonable time to jjot in a position of safety in 
such car, such eniployr's “caused the said car 
to suddiuily start foi'vvard,” in consequence 
whereof she was injured, suTiclently charjred 
a cause of action to he amended l).v the inser- 
tion of the word “nesliKently.” — Keeton v. St. 
Louis & M. R. Ry. Co., 1)2 S.W. 512, 110 Mo. 
App. 2S1. 

App. 1007. In an action ajyainst a street 
railway for injuries, a petition allejyinj? that 
plaint iff, in passin^^ over the floor of the de- 
f(‘iidant’s car, received a severe electric shock 
throuiL;h sleiqiinp: on an ehvtrifiiKl plate on the 
floor of the car, and that the shock was caused 
hy th(' n(‘;j:lifr('nce of the defendant in nejjli- 
frently const met inp:, maintaining, and operat- 
ing the car, sufliciiaitly allcg(‘d negligence on 
defendant’s part. -McRae v. Metropolitan St. 
Ry. Co., 102 S.W. 10 : 12 , 125 Mo. App. 502. 

App. 1007. In an action against a car- 
rier for injuries to a passengew, an allegation 
that d( fcaidant, while operating its car at a 
rapid rale of siK‘('d, suddimly and without 
warning stopi'^'d it so as to cause a violent 
and siiddmi shock sulllcient to throw plaintiff 
against the car and onto the strwt, stated a 
prima facie case of neglig(‘nc(‘.— Latimer v. 
]M(‘troiH>litan St. Ry. (V>.i 105 S.W. 1102, 12() 
Mo. App. 70 . 

App. 1007. A petition alleging that de- 
femdant allowed the car, controller, motor, 
and el(‘ctrical appliances “to become out of 
order, and allow(‘d the controll(*r * * * 

to burn out, causing an exidosion, setting 
said car on fire and causing a panic among the 
l>ass(’ngers, and plainlitT was thrown, pushed, 
and knockiHl from the car by the persons 
frightened ♦ * ♦ striking upon his head,” 

etc., siiecifically charges negligence. — Ken- 
lUMly V. Metro])olitan St. Ry. Co., 107 S.W. 
10, 12 s Mo. App. 297. 

App. lOOS. In an action against a car- 
rier for injuries, plaintiff alleged that while 
passing through the doors of defendant’s sta- 
tion, which were oiK'ued in the usual manner, 
“said doors without notice or warning to 
plaintiff, suddenly closed, and plaintiff wa.s 
crushed betweim the same,” and that she suf- 
fered certain specified injuries. Held, that 
the petition does not state a cause of action, 
as there is no allegation that tin* injuries re- 
sulted from defendant’s negligence, and 
there is no necessary presumption of negli- 
g(mce from the facts stated.— Rawson v. Kan- 
sas City Ehwated Ry. (^o., 107 S.W. 1101, 129 
Mo. App. 015. 


App. 1900. A petition alleging in gen- 
eral terms that defemdant’s servants negli- 
g(‘nrly oiierated the ftreet car on which plain- 
tiff was a passenger, and as a result of such 
negligence it ran against a wagon in the street 
and plaintiff was thereby injured, charges 
g(‘neral negligence and is suflicient. — Monday 
V. St. Joseph Ry. I/ight, Heat & Power Co., 
119 S.W. 24, 130 Mo. App. 092. 

Ap?. 1910. A petition in an action for 
Injuries to a street car passenger that the car- 
men neglig(‘ntly started the car with a sud- 
den jerk and in such manner as to violently 
throw the passenger, who had not taken a 
seat, against the side of a seat, sufficiently 
charges negligence in the operation of the car 
without charging that the jerk was an ex- 
traoidinary or unusual one. — lirady v. Si>ring- 
fleld Traction (’- 0 ., 124 S.AV. 1070, 140 Mo. App. 
421. 

App. 1910. A complaint charged that 
defendant’s street car which killed deceased 
was being run 15 miles per hour contrary to 
dt'feiidant’s rules, and “that said rate of 15 
miles p(*r hour at which rate said car was so 
striK k deceased was moving at that time was 
an unreasonable, highly dangerous, and neg- 
ligent rate of speed,” and contrary to a city 
ordinance, etc. livid that (fiiminating the 
charged violation of the rules and ordinance, 
suffieiiuit remained to charge common-law 
n('gligenc('. — Moore v. Metro])olitan St. Ry. 
Co., 120 S.W. ISl, 142 Mo. App. 290. 

App. 1910. The petition allegiHl that, 
while plaintiff was a passenger on defendant’s 
cable car, the gripman negligently failed to 
reh*ase the cable from the grasp of the grip 
at a street corner wlnwe the cable ran under 
another cable crossing it, so ns to negligently 
liermit the grip to come in contact with ap- 
pliances under the ground, causing the car 
to suddiady and violently stop, throwing 
platntilT from her seat and injuring her, etc. 
ITvJd, that the iietition alleged specific acts of 
iK'gligence, and not negligcuice generally, so 
that only the acts alleged could be relied upon 
to establish liability. — Detrich v. Mi'tropoli- 
tan St. Ry. Co., 127 S.W. 003, 143 :Mo. App. 170. 

riaintiflf in a street car passenger’s ac- 
tion for personal injuries could allege negli- 
gence generally by averring that the car, 
through defendant’s negligence, suddenly 
stopped, throwing plaintiff forward, etc. — Id 

App. 1910. In an action against a street 
railroad company for personal injuries to a 
passenger in a collision between a car and a 
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metal tower erected in a public square near 
the track, where the petition alleged that 
plaintiff became a passenger for hire, that 
defendant’s employes operated the train over 
the line of railway across the square, and by 
reason of carelessness and negligence the train 
left the track and collided with the tower, 
and plaintiff was injured, etc., it did not at- 
tempt to set out specific acts of negligence, 
but sufficiently alleged general negligence. — 
Wolven V. Springfield Traction Co., 128 S.W. 
512, 143 Mo. App. 643. 

App. 1910. A petition in an action for 
injuries to a passenger in consequence of the 
train colliding with a tree on the track, which 
alleges generally the existence of the relation 
of passenger and carrier, and the act of the 
carrier in permitting a tree to be on its track, 
and in running its train into it to the passen- 
ger’s injury, states a cause of action, for the 
negligence of the carrier arises on proof of 
the allegations, and, where the allegations are 
proved, the burden is on the carrier to show 
its freedom from negligence. — Rice v. Chica- 
go, B. & Q. Ry. Co., 131 S.W. 374, 153 Mo. App. 
35. 

App. 1912. The gist of the negligence al- 
leged In a petition in an action for injuries to 
a passenger while boarding a car, averring 
that the operators of the car negligently 
started the car while the passenger was in the 
act of boarding the car, that the operators 
saw, or by ordinary care could have seen, the 
passenger in a position of danger, attempting 
to board the car, in time to have refrained 
from starting the car until she had boarded 
It, etc., is in starting the car before the pas- 
senger had reached a place of safety, and 
thereby putting her in a position of danger 
when it was the duty of the operators of the 
car not to start it until she had been given a 
reasonable opportunity to reach a place of 
comparative safety. — Conway v. Metropolitan 
St Ry. Co., 142 S.W. 1101, 101 Mo. App. 81. 

App. 1913. A petition in street car 
passenger’s action for injuries, alleging that 
the jerk by which she was thrown to the 
ground was the result of suddenly and negli- 
gently starting the car, sufficiently pleads the 
specific act of negligence which caused the 
jerk. — Bobbitt v. United Rys. Co. of St Louis, 
153 S.W. 70, 169 Mo. App. 424. 

App. 1913. The petition, in a street car 
passenger’s action for personal Injuries, held 
by its direct allegations to aver negligence in 
suddenly and violently starting the car while 
plaintiff was boarding and while it was in a 


position making it dangerous to start it.— 
Fields V. Metropolitan St. Ry. Co., 155 S.W. 
845, 109 Mo. App. 624. 

App. 1914. If the relation of carrier and 
passenger is shown to exist when the injury 
is received, in a derailment, the petition need 
only allege that the car was derailed by the 
carrier’s negligence, and that plaintiff was 
Injured thereby ; the burden being on the car- 
rier to show that it was not negligent. — Pat- 
terson V. Springfield Traction Co., 163 S.W. 
955, 178 Mo. App. 250. 

App. 1916. A petition in an action by a 
customer of an establishment Injured in en- 
tering an elevator held general in its aver- 
ments so as to permit recovery on the doctrine 
of res ipsa loquitur. — Anderson v. American 
Sash & Door Co., 182 S.W. 819. 

App. 1919. Allegations that plolntiff 
passenger was injured by a cinder from a 
passing locomotive hitting his eye, due to de- 
fendant’s negligence, etc., held to plead negli- 
gence generally, and not specifically.— Malone 
v. St. Louis-San Francisco Ry. Co., 213 S.W. 
864, 202 Mo. App. 489. 

App. 1920. Petition of one who having 
alighted from defendant’s train on which he 
was a passenger, in walking on the path from 
the depot to town, slipped into an unguarded 
hole beside it on defendant’s premises held 
to charge negligence as to the unguarded hole ; 
averments as to ownership, construction, and 
maintenance of the path, if not surplusage, 
being as to another ground of negligence. — 
Kaenter v. Missouri Pac. Ry. Co., 218 S.W. 
349. 

App. 1920. A petition in an action 
against a street railway, averring that de- 
fendant negligently permitted and allowed 
the car to move with a sudden and unexpect- 
ed jerk, thereby pulling or driving the car 
forward with such force as to throw some 
one in the inside of the car against the glass 
entrance door, breaking the glass therein and 
causing the same to strike plaintiff in the eyes 
and face, held to sufficiently allege that the 
jerk or lurch was unusual and extraordinary, 
and not one of the ordinary jerks or lurches 
which is incident to the operation of a car, 
especially on an attack after verdict. — Lay- 
cock V, United Rys. Co. of St. Louis, 227 S.W. 
883, certified questions answered (Sup. 1919) 
235 S.W. 91. 

App. 1920. A petition in an action by 
passenger for Injuries alleging that “plain- 
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tiff further says that said collision and the 
Injuries she received hereinafter set out were 
caused by carelessness and negligence of the 
defendants, ♦ ♦ * their servants, agents, 

and employees operating said street car,” 
held to contain a general charge of negligence, 
and not a specific charge. — Bergfeld v. Dun- 
ham, 228 S.W. 891. 

^59314 (3). Violation of •tatnte or ordi- 
nance. 

See explanation, page Hi. 

^s»314 (4). ActM of employ-4a, fellow paa- 

Meiiflrera, and other third persona. 

Sup. 1882. Where, In an action against 
a railway company to recover for the death of 
a passenger, the petition alleged that the serv- 
ants in charge of the train were negligent In 
operating It, the allegation was sufficient to 
cover the conduct of the engineer in charge 
of the train in the management of the train 
at the time of the accident. — Ellet v. St. Louis, 
K. C. & N. Ry. Co., 7(1 Mo. 518. 

Sup. 1020. In order to allege specific 
negligence, as to a street car passenger, there 
must not only be an averment as to the par- 
ticular servants whose negligence Is com- 
plained of, but it must also be pointed out 
wherein they or either of them have been neg- 
ligent, — Bergfeld v. Kansas City Rys. Co., 227 
S.W. 100, 285 Mo. 654. 

Sup. 1022. The more direct and positive 
allegations of a petition held to count, not on 
the ejwtion of a passenger, but on an assault 
by a conductor, so that allegations that plain- 
lifT intended to pay his fare were properly 
rejected as surplusage. — State ex rel. United 
Rys. Co. of St. Louis v. Allen, 240 S.W. 117. 

App. 1886. The petition in an action for 
the death of plaintiff’s minor son stated that 
the servants of defendant railroad company 
in charge of a freight train took and received 
the boy on the train for a ride, and that while 
the boy was on the train he was killed, owing 
to the negligence of those in charge thereof. 
Held that, Inasmuch as the petition failed to 
allege any authority, express or implied, on 
the part of defendant’s servants in charge of 
the freight train to carry passengers, and as 
it was not alleged that the train was a pas- 
senger train, the petition failed to state a 
cause of action. — Whitehead v. St. Louis, I. 
M. & S. Ry. Co., 22 Mo. App. 60. 

App. 1889. In an action against a rail- 
road company for injuries to a passenger 
caused by his being negligently directed to 
get off from a train at a certain point by the 


conductor or some other employ^, it was not 
necessary for the petition to allege that such 
other employ^ was authorized by the railroad 
company to give such directions. — ^Wilburn v. 
St. Louis, I. M. & S. Ry. Co., 36 Mo. App. 203. 

App. 1901. In an action for personal In- 
juries, a declaration which alleges that the 
train on which plaintiff was riding, by the 
carelessness, negligence, and wrongful acts 
and conduct of defendant, its agents, serv- 
ants, and employes, was, without fault, neg- 
ligence, or want of care on plaintiff’s part, 
struck by another train and engine on defend- 
ant’s road, and the two trains were then and 
there and thereby, without fault or negligence 
on the part of plaintiff, but by reason of the 
carelessness, negligence, and want of proper 
care on the part of defendant, its agents, serv- 
ants, and employes, collided, and that plain- 
tiff by reason of said collision was permanent- 
ly Injured, etc., sufficiently alleges defend- 
ant’s negligence. — Shuler v. Omaha, K. C. A 
E. Ry. Co., 87 Mo. App. 618. 

App. 1920. A petition against a street 
railway company for personal Injuries from 
a.ssault by defendant’s employ^, stating that 
the latter “in the course of his employment 
and acting in the line of his duty,” struck 
plaintiff, etc., but further setting out all the 
facts, where the parties were, and the busi- 
ness being transacted, and showing the serv- 
ant was attending to the master’s business 
and that in the course of the same the injury 
oc’curred, held sufficient as against objections 
that it stated a mere conclusion. — Dorton v. 
Kansas City Rys. Co., 224 S.W. 30, 204 Mo. 
App. 262. 

^S9314 (R>. Setting down paitfienffers. 

Sup. 1899. Rev. St. 1889, § 2074, requires 
that in construing a pleading to determine its 
effect its allegations shall be liberally con- 
strued with a view to substantial justice. A 
petition alleged that a passenger on a street 
car requested the conductor to let her off at a 
certain street ; that on reaching there, it ap- 
peared that the car was not going to stop, 
and the passenger again indicated to Oie con- 
ductor her wish to get off there; that im- 
mediately, as if in response to her request, the 
car slowed down, until its motion was scarce- 
ly perceptible, when she attempted to alight ; 
and that while doing so the car started sud- 
denly, and she was thrown down. Held, aft- 
er verdict, that it did not charge that the 
passenger specially requested to be let off at 
an unusual place, but it Implied that the cur 
was stopped at her request, and that the con- 
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ductar saw, or should have soon, hor 
ing; so that it was umuK-ossary to allo;io that 
the car stiirtod before she had time to aliaht. 
—Cobb V. lyindell Uy. Co., 50 S.W. 310, 140 Mo. 
135. 


308 Mo. 617. 

App. 1902. A petition alle/?ed that a pas- 
senger on a street car, as it approachwl a reg- 
ular stopping place, notified the conductor of 
his wish to alight; that, in sight of the con- 
ductor, he stepped upon the lower step of the 
platform; that the car slackened speed, but 
did not stop, and immediately after i^jissing 
the crossing the employes “carelessly and neg- 
ligently suddenly increased its spet‘d without 
giving plaintiff warning”; and that thereby 
plaintiff w’as thrown to the ground, etc. held, 
that the petition sufflcientlj^ pleaded the neg- 
ligence of the company. — Gorman v. St. Ijou- 
Is Transit Co., 70 S.W. 731, 96 Mo. App. 602. 

App. 1903. A iMissenger alleged that the 
defendant company ojK^rated an electric line 
through a country district: that the car she 
was on was an ojicn one; that at a regular 
station defendant maintained an elevated 
wooden platform: that plaintiff notified the 
conductor of her desire to alight at this sta- 
tion, and that it was the duty of the carmen 
to stop opposite the platform, but they care- 
lessly ran the car beyond that, and stopped 
where the ground was thrtH* or four ftM't lu*- 
low the running board and the surface was 
rough; that when tlie car stopi)ed the con- 
ductor carelessly called the nam<‘ of the sta- 
tion, and waitwl for plaintilT to alight, with- 
out offering to assist her; and that in at- 
t«mipting to step carefully onto the ground, by 
reason of the great distance and the uncvcui 
surface, she fell and was injunMl. //c/d, that 
the petition stated a cause of action, though 
it was not expressly averred that the places 
wh(‘re the car stopi)ed was unsafe or danger- 
ous. — Fillingham v. St. J^ouis Transit (’o., 77 
S.W. 314, 102 Mo. App. 573. 

App. 1904. A i)etition alleging that 
plaintiff was a passenger on a strei't car, and 
signaled to stop the car, and that while the 
car was stopix^d in pursuance to her signal 
and plaintiff was alighting defendant’s serv- 
ants negligently caused the car to be started 
forward with a sudden Jerk, causing idaliitlff 
to fall, etc., was sufficient after verdict, al- 
though it did not allege in express terms that 
the car did not stop a reasonable time to al- 


low plaintiff to alight, or that tlie conductor 
knew or should have known that phiintiff wais 
getting off. — McKinstry v. St. Louis Transit 
Co., S2 S.W. IIOS. lOs Mo. App. 12. 

App. 1905. Where, in an action for injii- 
to a passenger on a street car, her evi- 
dence showed that she got a transfer from 
the uiotorman, and that i>assengers some- 
times boarded the cars to which i)laintilT was 
transfernul at the point where she attempted 
to alight, and the motorman testitied that 
passengers got on and off dcdVndaiit’s cars at 
such junction, and that heffore starting his 
car he looked around to see if any one was 
getting on or off, and plaintiff alleged that 
the motorman negligently and candessly 
turiHHl on tlie electricity as she was attempt- 
ing to alight, causing the car to suddenly 
Jerk and start forward, throwing her to the 
pavement, su(‘h evidence sufficitmtly dlsclostnl 
a duty of the motorman to exercise due care 
to see that passengers had alighted in safety 
before he started the car; and the lu'tition 
was therefore sufficient to support a \(‘rdict 
for plaintiff, though it did not allege that she 
inform(‘d the motorman of her intention to 
alight. — (Vainer v. Springfield Traction Co., 
S7 S.AV. 24. 112 Mo. App. 350. 

App. 1907. An nlh*gation, in th(‘ i)etilion 
in an action against a stre(‘t railway compa- 
ny for injuries to a passeng(‘r while alighting 
from a car in cons(Mpienc(‘ of the suddem start- 
ing thereof, that when the car. on arriving at 
a crossing, for i)asseng(*rs to alight, was 
stopped, or cjiused to be run so slow as to be 
almost sto]);)(»d. is a matl(‘r of Iiidiic(‘inent, 
and tlie negligence consists in the sudden 
starting of the ear.— Ghio v. Metropolitan St. 
Ily. Co., 103 S.W. 142, 125 Mo. App. 710. 

App. IttOS. A petition in an action for 
injiiri(‘s to a passenger whil(‘ alighting fnnn 
a moving ear whndi all(‘g(‘s tliat the coiidiietor 
promisi'd to let him off at a d(*signat(‘d point, 
that the sp(H'd of the ear was checked as it 
appro.aehed the point inducing tlu' j)ass(*nger 
to believe that the conductor was about to 
stop the car. and that the passeiigcM* was in 
the act of alighting when the ear was start ( mI 
at an aeeelerattKl speed, throwing him from 
the car, charges every negligent act on the 
IKirt of the conductor ns to stopping and 
starting the ear at that ]>oint. — Mcndler v. 
Imited Itys. (\). of St. I^mis, 112 S.AV. 714, 
133 Mo. App. GS. 

App. 1910. Plaintiff alleged that she was 
a passenger on defendant’s train, and that 
after it stopped at her station, while slie was 


Sup. 1925. Allegations in passenger’s 
action for injuries held to state a cause of 
action. — Rosenzweig v. Wells, 273 S.W. 1071. 
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attemptinp: to alight In the exercise of ordi- 
nary care, and before she had fully left the 
train and had a reasonable time to alight 
safely therefrom, defendant, before the train 
had Mtopix^d a sufficient length of time to ena- 
ble plaintiff using due diligence to alight, 
caused the train to be started forward with a 
violent and sudden jerk without knowledge 
or warning to plaintiff, causing her to be 
thrown to the gravel and cinder platform at 
the station, and by reason of the sudden and 
violent jerking and forward movement of the 
train plaintiff was struck on the head and 
body ))y the moving car and Injured. Held, 
that d(*fendant’s failure to hold the train a 
.sufficient length of time to i)erinit plaintiff to 
alight therefrom was the gravaiiKUi of the 
charge, and that the allegation that the train 
was moved forward with a sudden jerk, etc., 
was surplusag(‘. — Kirl)y v. St. Louis & S. F. 
Ti. Co., 1:50 S.W. 09, 140 Mo. App. 00^1. 

App. lOlS. Petition for injury to i>asscn- 
ger falling in alighting from street car held 
to <*harg{‘ two acts of negligence, concurrent 
caus(‘s of injury, su(ld(*n starting, and stoi>- 
])iiig oiii)osite hol(‘. — llofl'man v. Dunham, 202 
S.W. 429. 

App. 1922. A i)etition alleging that while 
jdaintiff. about to l<‘av(^ d(‘f(MHlant\s .street 
<*ar, was standing on the rear step, defendant 
negligently causc'd the st(‘p to be rais(»d and 
the rear doors to b(‘ clos(*d, thereby causing 
plaintiff to fall, fuld to state a cause ac- 
tion without r(‘gard to additional allegation 
that (h'fcMidant closed tlie doors of tlu' car on 
plaintiff's (dothing, and iK'gligently started 
the car, dragging idaintiff along the street. — 
McDermott v. Dnlted Tiys. Co. of St. Louis, 
2:ffi S.W. lOSO. 

App. 1920. Petition in action against 
street railn)ad for injuries to plaintiff’s wife 
when alighting from car hrld to plead gen- 
eral negligence, making doctrine of res i]>sa 
lo(iuitur applicable. — T.^nnmert v. Wells, 282 
S.AV. 4S7. 

App. 1926. Petition alleging that defend- 
ant negligently oi)ened rear door of Street 
car, and suddenly checked siKK'd, causing pas- 
senger to be thrown from car to street, stated 
cause of action. — Goodwin v. Wells, 285 S.W. 
112, 220 Mo. App. 1. 

fO). Nefiratlviiiar contrlbatory negrll- 
fjfenee. 

App. 1911. In an action against a car- 
rier for injuries from defects in a station 
platform, the allegations of the ix*tltlon held 
not to justify an inference that plaintiff was 


guilty of contributory negligence. — ISIunro v. 
St. rx)uis & S. F. R. Co., 135 S.W. 1016, 155 
Mo. App. 710. 

App. 1012. A street car passenger. In- 
jured in alighting, was not bound to negative 
contributory negligence. — Harmon v. United 
Rys. Co. of St. Ix)uls, 143 S.W. 1114, 163 Mo. 
App. 442. 

(7), ATermentn a« to proximate 
canse. 

Sup. 1921. To have causal or actionable 
negligence, the i)etition in an action by a pas- 
senger for personal injuries must charge that 
the alleged negligent act occasioned the in- 
jury, and. if there are two or more alleged 
negligent acts, thc^ i)etition must connect each 
as a cause of the Injury, or state that all com- 
bined caused it. — Crone v. United Rys. Co. of 
St. Louis, 236 S.W. 654. 

App. 1911. The petition in a street car 
l>as.<(‘ng<^r'.s action for personal injuries al- 
leged that the conductor signah*d the motor- 
man as the car ajjproached «*i street, and that 
it had come to a position of rest to discharge 
pass(*ng(‘rs, and Avldle plaintiff was alighting, 
she using due care and diligence, and before 
she had a reasonable time to alight, the <‘ar 
was carelessly and n(*gligently started for- 
ward, throwing plaintiff violently into the 
stre(‘t, “which said negligence dire<*tly con- 
tributed to cause plaintiff’s injuries, and by 
rc'ason of wdiich” she was injured as de- 
scribed, and the ]M‘tition further alleged th(» 
neglig(‘nt violation of an ordinance reciuiring 
motormen on west-bound cars to bring the 
car to a full stop at tin' corner on the west 
side of intersecting streets whenever signaltnl 
by tin* conductor, and requiring the cars to 
remain stationary long enough to allow pas- 
sengers to safely alight, which negligence di- 
rectly contributcHl to cause plaintiff’s inju- 
ries. Held, that the i)etitlon was not defec- 
tive, ill that it all(*g(‘d that each negligent act 
averred contributed to the awident, as the pe- 
tition need not allege* which was the direct or 
sole cause* of the injury in ord(*r to make de*- 
fendant liable. — ^l*arke*r v. TTnited Rys. Co., of 
St. Louis, 133 S.W. 137, 154 Mo. App. 126. 

App. 1927. Petition by injured passen- 
ger, based on rule of res ipsa loquitur, must 
allege carrier’s negligence caused injury. — 
Curry v. St. Louis-San Francisco Ry. Co., 296 
S.W. 473, 221 Mo. App. 1. 

^s»314 (8). Plea or answer. 

Sup. 1914. A carrier which, when sued 
by a passenger riding on a pass for injuries 


Consult Pocket Part for later cases. For explanation, sec page iii. 




«=»3a4(8) 


CARRIERS 


C M D— 336 


while alighting, pleads the common law of 
the state within which the passenger took 
passage and the state within which the acci- 
dent occurred, and the statutory law of the 
states and a general denial, sufficiently pleads 
rights under the federal statutes. — Wentz v. 
Chicago, B. & Q. R. Co., 168 S.W. lltKJ, 250 
Mo. 450. Ann. Cas. 191GB. 317. 

Sup. 1914. In an action by a shii>per of 
live stock injured w^hile riding in the freight 
c*ar Instead of the caboose, waiver of the pro- 
vision of the contract, whereby the railroad 
company refiuired him to ride in the caboose, 
must be pleaded. — Scrivner v. Missouri Pac. 
Ry. Co., 169 S.W. 83, 260 Mo. 421. 

$s»315. — Issues, proof, and Tarianoe. 

(1). iMHnee rained by and evidence 
adminnlble under pleadinvn. 

Sup. 1882. In an action against a rail- 
road company, based on defendant’s negli- 
gence in running its trains over a portion of 
its road rendered dangerous by reason of hav- 
ing been undermined by a flood of water, it 
api>eared from the evidence that the rain- 
storm on the night of the disaster was wholly 
unprecedented in violence, and the quantity 
of water which fell during its continuance 
was on that account of such a character that 
defendant, in construction of its roadbed, was 
not requlreii to anticii>ate or provide against 
it. Held, that the evidence to the effect that, 
after the accident, a new pile bridge had been 
built where the old one was, was not proi)er 
to he taken into consideration by the jury, 
and therefore, such evidence having been re- 
ceived, instructions should have been given 
telling the Jury not to consider it, — Ely v. St. 
Louis, K. O. & N. Ry. Ck)., 77 Mo. 34. 

Sup. 1901. Where, in an action against 
a railroad company for injury to a i)erson rid- 
ing on a freight train, defendant claimed that 
plaintiff was not entitled to the care due a 
passenger, for the reason that plaintiff was 
Illegally traveling on a mileage ticket issued 
to another, and not transferable, and on such 
contention plaintiff dismissed as to the count 
in his complaint in which he sought to recov- 
er as a passenger, and the case was submitted 
to the jury on the theory that plaintiff was a 
tresi>asser, defendant could not contend that 
it was not liable because of a release con- 
tained in such mileage ticket exempting it 
from liability for injuries sustained by the 
holder while riding on a freight train. — Mer- 
rieless v. Wabash R. Co., 63 S.W. 718, 163 Mo. 
470. 


Where an action for Injuries to a person 
riding on a freight train was dismissed us to 
a count basing his right on the theory that he 
was a pa.ssenger, and the case was submitted 
on instructions asked by both plaintiff and de- 
fendant, which declared that the plaintiff was 
a tre.spns.sor, a defense that defendant was 
not liable, because of plaintiff’s fraud in rep- 
resenting himself to be the owner of a mileage 
ticket issued to another, which he induced the 
conductor to accept in i>ayment of his fare, 
w^as thereby eliminated from the case. — Id. 

Sup. 1905. Where, in an action for in- 
juries to a passenger on a street ear in a col- 
lision with a railroad train, defendant under- 
took to show that the negligence of the 
railroad t*ompany was the sole <'ause of the 
aecidont, it was not necessary that defendant 
should plead a city ordinance regulating the 
speed of steam railroad trains claimed to have 
been violated by the railroad comiwiny at the 
time of the accident, in order to authorize 
the admission of such ordinance in evidence. 
—Bragg V. MetroiK)lltan St. Ry. Co., 01 S.W. 
527, 102 Mo. 331. 

Sup. 1998. Where recovery is sought on 
the ground of specific negligence, alh'ged in 
the petition, that defendant so carelessly and 
negligently oiiernled its cars that the car in 
which plaintiff was riding was caustKl to col- 
lide with another car of d(*fendant, the court 
should limit the consideration of the jury to 
such .s])eclfic negligen<‘e. — Davidson v. St. 
Ixujis Transit Co., 109 S.W. 583, 211 Mo. 320. 

Sup. 1908. If a petition, in an action by 
a passenger for injuri(*s. charges negligcuice 
in generjil terms, then proof of negligence ei- 
ther in ndation to the trac'ks or roadbed 
would make out a prinia facie east* for ]ilain- 
tiff; but, when the petition alleges spt'ciht* 
acts of negligence, there is no right to prove 
other acts, and the allegations of sikhIHc acts 
of negligence cannot be treated as suri>lusage. 
— ^Kirkpatrick v. lM(‘troi)olitaii St. Ry. Co., 
109 S.W. 682, 211 Mo. 68. 

Sup. 1008. While plaintiff may make a 
prima facie case by merely alleging and prov- 
ing that he was a passenger, that a collision 
occurred, and that he was injured in conse- 
quence thereof, when he alleges that he was 
injured because the servants of defendant 
transit company so negligently managed the 
car on which he was a passenger and so neg- 
ligently maintained It and tlie machinery, ap- 
pliances, brakes, and running gear thereof as 
to cause the car to be collided with by the 


This Digest is compiled on the Key-Number System. For explanation, see page lit 




6MD--^7 


CARRIERS 


<=^ 315 ( 1 ) 


engine and cars of the defendant railway 
company upon a crossing, he relies on specif- 
ic acts of negligence, and cannot recover on 
the ground that the company failed to exer- 
cise the highest practicable degree of care, 
such as would be exercised by very careful 
and skillful employ^ under the circumstanc- 
es. — Keave v. St. Louis Transit Co., Ill S.W. 
62, 212 Mo. 331. 

Sup. 1014. In an action by one injured 
while riding in a freight car, evidence that he 
was there riding to protect his property held 
inadmissible under the reply. — S<*rivner v. 
Missouri Pac. Ry. Co., KiO S.W. 83, 260 Mo. 
421. 

Sup. 1015. Under petition charging a 
si)ecitic* act of negligence, hvld, that plaintiff 
must stand or full on such snecific charges. — 
Xorthain v. United Rys. Co. of St. I^uis, 176 
S.W. 227. 

Sup. 1920. In an action for personal in- 
juries to a seven year old boy when alighting 
from defendant's mo^ing street car, based on 
the humanitarian d<H'trine, (‘vidence that the 
inotorinan ordered the boy off the car was ad- 
missible to prove the motorman's knowledge 
of the boy’s ])resence, and such evidtmee does 
not render tln^ decision for plaintiff objec- 
tionable as permitting a n^-overy on a matter 
not pleaded. — State ex n*!. M(‘troiK>litan St. 
R. C-o. V. Ellillson, 224 S.W. S2(), <piashing cer- 
tiorari (App. 1910) Quirk v. MetroiKditaii St. 
Ry. C^o., 210 S.W. KMi. 

Sup. 1021. Tbider averment of ideading 
that it was the custom of the inotorman not 
to accelerate siK'cd till receiving a go ahead 
signal from the conductor, the character of 
the signal ns two bells may be shown. — <’hap- 
maii V. Kansas City Rys. Co., 233 S.W. 177. 

Sup. 1022. In action for injury, in that 
defendant negligently caused and permitted 
the doors of a street car to partially close and 
the step to be raised, thereby throwing her 
forward and against the platform and catch- 
ing her left limb between the steps and side 
of the oar, testimony that the cur moved four 
or five feet while plaintiff was in such ix>si- 
tion was not admissible as a ground of negli- 
gence. — Maloney v. United Rys. Co. of St. Txni- 
is, 237 S.W. 609. 

Sup. 1026. Allegations in passenger*^ 
action for injuries held to state a cause of ac- 
tion and to let in proof that car was stopped 
in an “unusual” manner. — Rosenzweig v. 
Wells, 273 S.W. 1071, 308 Mo. 617. 


App. 1878. In an action for injuries to a 
passenger on a street car, where the petition 
charged negligence of the agents and em- 
ployes of defendant in operating its cars, evi- 
dence of the condition of defendant’s track 
was Inadmissible. — Miller v. St. Louis R. Co., 
6 Mo. App. 471. 

App. 1802. A imssenger, suing for inju- 
ries, must recover on the acts of negligence 
alleged in his i>etition. — Madden v. Missouri 
Pac. Ry. Co., 60 Mo. App. 666. 

App. 1900. In an action to recover dam- 
ages for personal injuries caused by suddenly 
starting the car which plaintiff was attempt- 
ing to board, it is error to admit evidence re- 
lating to the construction of the step of the 
car, where the i)etltion does not count on neg- 
ligence of that kind. — Hansberger v. Sedalla 
Eh-ctric Ry., Light & Power Co., 82 Mo. App. 
566. 

App. 1006. In an action for an Injury 
to plaintiff while a passenger on defendant's 
train which was wrecked, where the petition 
alleged that the negligence consisted in keei)- 
ing and maintaining an unsafe and danger- 
ous roadbed and track, and in negligent op- 
eration of the train, such <‘harges of negli- 
gence, though general, entitled plaintiff to 
.*‘*h(.w any specific negligence which made the 
track dangerous or anything which establish- 
ed a negligent oi)eration of the train. — Mef- 
ford V. .Missouri. K. & T. Ry. Co., 97 S.W. 
602, 121 Mo. App. 647. 

App. 1007. Where, in an action for in- 
juries to a stri‘et car passenger by a defect 
in the floor, the petition charged that the 
floor was rotten, worn, loose, and unfit for 
use, plaintiff was not confined to proving the 
defect of rottenness, but the petition was sus- 
tained by evidence that the floor was loose 
and unsafe. — Jorden v. St. Ix)uls & M. R. R. 
Co., 09 S.W. 402, 122 Mo. App. 330. 

App. 1007. In an action for Injury to a 
pas.senger while alighting from a street car, 
plaintiff’s omission to plead that the car 
stopped at a regular station did not restrict 
proof to a stop at a point other than a regu- 
lar stopping place. — Miiri)hy v. Metropolitan 
St. Ry, Co., 102 S.W. 64, 126 Mo. App. 269. 

App. 1908. A petition stating a contract 
of carriage, and showing that plaintiff was 
injured by the negligence of defendant’s 
servants in starting its street cur as she was 
alighting, w’hen liberally construed in the in- 
terests of justice as required by Rev. St. 1899, 
§ 629 (Ann. St. 1906, p. 662), states a cause of 
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action sounding In tort rnthor than contract, 
although it alleges an express contract as an 
inducement, the gist of the action being de- 
fendant’s breach of its public duty, and there- 
fore evidence of an express contract is not 
material to the issue, and proof of an im- 
plied contract creating Ihe relation of car- 
rier and passenger is suilicient to sustain it. 
— Caiiaday v. United Hys. Co. of St. Ixiuis, 
114 S.W. 88, 134 Mo. App. 282. 

App. 1909. Where, in an action for in- 
juries to a passenger by the premature start- 
ing of a street car, plaintiff's petition did not 
aver that a signal was given to stop the car 
on the west side of a cross-street, or that that 
was the regular stopping place, but only 
charged that plaintiff signaled the operating 
servants to stop the car at the intersection of 
certain streets, “a regular stopping place for 
the discharge of passengers,” and that the 
car stopiKHl there, plaintiff was not committed 
to the theory that the w(‘st side of the street 
intersection was the lu'gular stopping place 
for the discharge of east bound passengers, 
nor was she retpiired to prove the same. — 
Groshong v. Thiil(‘d Kys. Co. of St. Louis, 121 
S.W. 1084, 1-12 IMo. App. 71 <S. 

App. 1910. Where a petition for dam- 
ages for an assault by a street car condin- 
tor alleges that, as a result of the injury on 
the head, plaintiff suffenul mental derange- 
nu'nt, an expert witness may te.stify that 
lilaintilT's disp(.sition was changed, siiu'c a de- 
rang(*ment of the mind would neces.sarily 
have some effect on the disposition of the per- 
son. — Xeuer v. Metropolitan St. Ky. Co., 127 
S.W. 001», 143 Mo. App. 402. 

App. 1910. Where a passenger is injured 
either through defective appliances or negll- 
gcnci* of the carrier's servants, a general 
alh'gation of negligence is sufficient to sup- 
l)()rt i)roof, but, if the negligence is siiecified, 
it should be provmi as alleged. — Ingh's v. Met- 
ropolitan St. Ity. Co., 129 S.W. 493, 145 Mo. 
App. 241. 

App. 1910. Where, in an action for in- 
juries to a passenger in consecpience of tlie 
train colliding with a tree on the track, the 
carrier, after the passenger’s priina facie case 
made by invoking the pr(*sumption of negli- 
gence, sought to show that the tree recently 
fell on the track and that it came there with- 
out any n(‘gligence on its part, the pa.ssen- 
ger in rebuttal could show the carrier’s neg- 
ligence in permitting the tree to stand be- 
side the right of way, because the tree was a 
menace on account of its decayed and burned 


condition, thougli the petition merely alleged 
generally the negligen(*e of the carrier in per- 
mitting the trw' to remain on the track, and 
in negligently running the train into it. — Rice 

V. Chicago, B. & Q. Ry. Co., 131 S.W. 374, 153 
Mo. App. 35. 

App. 1911. Where the petition in a hus- 
band's action against a carrier for injuries 
to his wife allegetl that the wife without her 
fault, but through the negligence of defend- 
ant's servants in charge of its roadbed and 
track, and in charge of the train on which 
the wif(» was riding, seriously and perma- 
nently injuriHl her, etc., such general allega- 
tions of negligence were suflicituit to author- 
ize evidence that defendant’s roJidbed and 
track at the point of the derailment of the 
train wer(» defective, and also that the train 
was optuated at a negligent sp(‘ed on such 
track.— Tate v. Wabash R. Co., 141 S.W. 459, 
159 Mo. App. 475. 

App. 1911. Where the petition alleged 
that plaintiff was a passcuiger, and was 
thrown upon the streets through the negli- 
gence of tlu' carrier's servants by starting iij) 
the car with a sudden jerk as she was pre- 
jairing to alight, such avernnmts are not al- 
legations that th(» car had come to a stop 
and was then start(‘d, and it could be shown 
that th(‘ starting with a rapid jerk was after 
the car had sIowcmI down us if to stop.- - 
And(*r.son v. M(‘tropolilan 8t. Ry. Co., 141 S. 

W. 4(>1, 159 Mo. Api). 449. 

App. 1913. Allegations that defendant's 
servant in charge of the car in which idain- 
tiff was a passenger negligently chusimI tlx* 
car to be struck by and collide with a railroad 
engiiu* wert‘ general in tlnnr nature, so that 
the doctrine of res ipsa loquitur was avail- 
abb*. — Nag(*l V. Thiited Rys. Co. of 8t. Louis, 
152 S.W. ()21, 109 Mo. App. 284. 

App. 1913. Under an allegation in a 
IK*! it ion for a passenger's wrongful death that 
the railroad company ijermitted its roadbed 
and track to become unsafe, evidence is not 
admi.ssible to show that the wr(*ck occurred 
by mistake of the train dispatcher or a d(*- 
fect in the locomotive. — ^Williams v. Chicago, 
B. & Q. Ry. Co., 155 S.W. 94, 199 Mo. Apj). 
498. 

App. 1914. A petition, alleging that the 
street car on which plaintiff was a passenger 
jumiied the track by reason of the iH'gligence 
of d«*fendant and its cmploy^*s, and plaintiff 
was thereby violently thrown from her seat 
and injured, charged general and not speciffc 
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ncffll#?enco, so that plaintiff was not limited 
to proof of negliKenee in operating t!ie ear. — 
Patterson v. Springfield Traction Co., 1(13 S. 
W. 1)05, 178 Mo. App. 250. 

App. 1915. Evidence that passengers 
were customarily received on caboose of 
freight train wherever it stopped UvUl iiroi)- 
erly admitted, although petition did not spe- 
cifically invoke such custom. — Lindsay v. St. 
Ix)uis & H. Ky. Co., ITS S.W. 270. 

App. 191S. Plaintiff, seeking recovery on 
ground that slie was j(*rked off defendant’s 
train, must make out a case on that theory. 
— Hooker v. Deering, Southwestern Ry. Co., 
204 S.W. 550. 

App. 1918. Petition alleging that while 
deceased was in the act of alighting the street 
(‘ar was negligently stnrt(‘d was sufficiently 
l;r(;ad to warrant submission of issue wheth- 
er the conductor allowed deceased a reason- 
able time safely to alight. — Teske v. Kansas 
City Uys. Co., 204 S.W. 577. 

App. 1920. When' the complaint stated 
that the trainmen lu'gligently p(‘rmitted great- 
ly intijxicated persons, who had intoxicating 
li(lii:»rs in their ])oss(*ssion and were using 
loud, olTensive, and indenait language, to en- 
ter the <*oach, i)laintiff might l(*stify that she 
was injured by having anolh(*r iierson shoved 
against her by the intoxicat<‘d persons, as 
against a claim that the plaintiff faih'd to 
aili'ge that the trainmen knew facts which 
would h'ad tliem to !K*li(*ve that she was 
alxjiit to l)e injured. — Abernathy v. ^lissouri 
Pac. H. Co., 217 S.W. 50S. 

App. 1920. A contract wlHTcliy a street 
railroad comiiany ojierated interurhan cars 
witliin the cit.> and the ordinance authoriz- 
ing suidi contract are not admissible, where 
tlie iietition against both interurl>an and street 
railroad company simply pleaded that plain- 
tiff was a passenger in an interurlian car, and 
was injured by the negligence of the serv- 
ants of defendants th(*n operating the car. — 
Huntington v. Kansas (’ity Hys. Co., 220 S. 
W. 1011. 

App. 1920. Where petition for damages 
for injuries rec*eived while hoarding a street 
car alleged that the car was suddenly start- 
ed “and” the vestibule door was negligently 
clos(*d, the two acts of negligence were sep- 
arate and distinct, and the u.se of “and” be- 
tween them did not make them a single and 
undivided or indivisible act; hence plaintiff 
could submit his case and recover on both 


or either of them. — Vogts v. Kansas City Rys. 
Co., 228 S.W. 520. 

App. 1921. In an action for negligence 
in causing a strc'et car to start while a pas- 
senger was alighting, in which it was claimed 
by defendant that the way plaintiff said she 
fell was contrary to physical laws, testimony 
that the car started with a jerk was admis- 
sible, though the starting of the car with a 
jerk was not pleaded; such testimony lieing 
material ns evidential matter. — Tlartweg v. 
Kan.sas (’ity Hys. (^o., 231 S.W. 209. 

App. 1922. Where a petition, alleging 
the relation of passiuiger and carrier, alleged 
also that plaintiff was assaultwl by d fend- 
ant’s servant while a pass(*ng(»r on d(‘f(‘ml- 
ant’s car, the fact that it also alleged that 
the .strvant was acting within the scope of 
his (‘m])loyment could not dc'prive the pas- 
s(‘ng(‘r of th(‘ right to ri'cover as for a breach 
of defendant’s duty as a common carrier. — 
Hultier v. Weils. 2H S.W. 004. 

App. 1922. An allegation in a petition 
for injiiri(*s to a passe nger that a designated 
servant of di fendant was negligent is a gen- 
eral, and not a specific, alh'giition of negli- 
gi’iicc, but nevertheless confiiu's the iiroof of 
the iK'gligi'iice of the servant referred to. — 
Perkins v. United Hys. Co. of St. Louis, 243 S. 
W. 224. 

App. 1923. Evidence that street car door 
was opt‘n when plaintiff attempted to board 
car and that comiiany's rules rcMiuired conduc- 
tor to close it Ix'fore starting was admissii)h‘ 
on is.'^au' whet Inn* car was standing or movin.', 
though negligence in starting without clos!n •, 
(hMU* was not i)h‘aded, and such rule was for 
guhlance of comp.iny’s employe's. — Detche- 
nicndy v. Wells, 253 S.AV. 150. 

App. 1924. Tn action for injurh'S, alleged 
to have bt*en caustd by negligent operation of 
.striH't ear jj-ast station 'building, by which op- 
eratives knew or should have known that pa.s- 
sengiu's on footboard wen* likely to be struck, 
admission of testimony as to spet'd and 
swaying of car as it passed building, to show 
manner in which injury occurn'd, hvhl not er- 
ror as tending to raise assignnu'nt of lU'gli- 
gence not pleadi'd. — Van Lc^er v. Wells, 26t3 
S.W. 493. 

App. 1925. Plaintiff, pleading spi'cifie 
acts of negligence in constructing and main- 
taining trestle, may not invoke doctrine of 
res ipsa lo'iuitur to make out case. — Mayfield 
V. St. Louis-San Francisco Hy. Co., 272 S.W. 
1051. 
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App. 1026. Passenger alleging certain 
specific acts of negligence i>rec*lu(le(l from re- 
covery on others. — Crabtree v. St. Louis & 
S. F. R. Co., 273 S.W. 1104, 218 Mo. App. 
306. 

App. 1926. Plaintiff, in action against 
street railroad for Injuries to his wife as 
passenger, might rely on presumptive negli- 
gence, where he pleaded general negligence. 
— Lammert v. Wells, 282 S.W. 487. 

^9316 (2). Matters admissible vnder sen« 
eral dealal. 

Sup. 1882. Where, in an action against 
a railroad company to recover for the death 
of a passenger, the petition alleged that the 
servants in charge of the train on which de- 
cedent was a passenger were negligent in 
operating the train, thereby causing the train 
to be carried down an embankment, the com- 
pany could show, under the general denial, 
that the casualty was the consequence of an 
extraordinary rain storm. — Ellet v. St. lA>uis, 
K. C. & N. Ry. Co., 76 Mo. 518. 

Where, in an action against a railroad 
company to recover for the death of a pas- 
senger, the petition alleged that the servants 
in charge of the train on which decedent was 
a passenger were negligent in operating the 
train, thereby causing the train to be car- 
ried down an embankment, the company could 
show, under the general denial, that the casu- 
alty was the consequence of an extraordinary 
rainstorm. — Id. 

Sup. 1003. In an action for injuries to 
one accompanying live stock on a freight train 
while in the car with the stock, on account 
of the alleged negligence of the company’s 
servants in permitting another car to bump 
into it with great force, a provision in the 
contract of shipment requiring plaintiff to 
ride in the caboose, if a defense to the ac- 
tion, is admissible under the general denial. 
— Bolton V. Missouri Pac. Ry. Co., 72 S.W. 
530, 172 Mo. })2. 

(8). Matters to be proved. 

Sup. 1001. Where a petition for inju- 
ries to a passenger on a street car merely 
charged that the accident was caused by de- 
fendant’s negligence, defendant is not re- 
quired to prove what caused the train to get 
beyond his control. — Feary v. Metropolitan 
St. Ry. Co., 62 S.W. 452, 162 Mo. 75. 

Where plaintiff, suing for injuries re- 
ceived in a street-car accident, limited his 
right to recover to a specific act of negli- 
gence of defendant, he could not avail him- 


self of the general rule that a passenger is 
only obliged to allege generally and prove 
the relation of passenger and carrier and the 
injury, to make out a prima facie case, and 
that the burden then shifts to the carrier to 
exonerate himself. — Id. 

Sup. 1903. In an action for personal in- 
juries sustained in a railway collision, the 
negligence charged was that defendant “did, 
by the servants in charge of said car and its 
servants in charge of another of the cars, so 
carelessly manage and control said cars as 
to cause and suffer the same to collide.*’ 
Held, that the rule that if. Instead of plead- 
ing generally the relation of carrier and pas- 
senger, and the injury, and thus making out 
a prima facie case, plaintiff limits his right 
to recover to a specific act of negligence, he 
must prove such specific negligence, did not 
apply, and it was not necessary for plaintiff 
to show which servant so in charge of the 
cars was negligent. — Malloy v. St. Louis & S. 
Ry. Co., 73 S.W. 159, 173 Mo. 75. 

Sup. 1903. The negligence charged by a 
petition in an action for injury to a passenger 
by derailment of a street car, alleging that 
the “running gear, that is to say, the wheels, 
axles, and other machinery, by means of 
which the said car ran along the said track, 
were defective and out of order, and unfit 
for the purpose of supporting the said car 
on the said track,’’ and that though defend- 
ant knew, or should by the exercise of ordi- 
nary care have known, of such defective 
running gear, it “ran the said car along the 
said track, and into said curve at a high rate 
of speed,’’ was general and not specific neg- 
ligence, so that there was no failure of proof 
by want of evidence of defect in the running 
gear of the car. — Johnson v. St. Louis & S. 
Ry. Co., 73 S.W. 173, 173 Mo. 307. 

Sup. 1907. In an action for injuries to a 
passenger, where the petition contains a gen- 
eral allegation of negligence, and alleges spe- 
cifically the failure of the defendant’s em- 
ploy^ to stop a train before beginning the 
desc-ent of an incline where the accident oc- 
cured, in not providing suitable means nor 
exercising reasonable care in the use of those 
furnished, in the failure of the employes to 
be at their proper posts of duty, and in caus^ 
ing one train to follow another down the in- 
cline, there is no presumption of negligence 
from the accident, but the specific allegations 
must be proved. — Roscoe v. Metropolitan St. 
Ry. Co., 101 S.W. 32, 202 Mo. 676. 

Sup. 1908. The petition, which, after al- 
leging that deceased was a passenger on de- 
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fendant’s street oar, and the stopplnjc of the 
car to allow him to alight, states, “hut while 
be was in the act of passing to the steps 

♦ ♦ * to alight, * * * and before he 
had reasonable time or opportunity to alight, 

* * * defendants, unmindful of their 
agreement with him [meaning the implied 
agreement to safely carry and give a reason- 
able time and opportunity to alight from the 
car raised by the relationship pleaded] and of 
their duty in the promises [which duty like- 
wise contemplated the same things], did by 
their servants in charge of and managing 
said car negligently cause and permit said 
car to suddenly, and without warning, start 
and go forward with a sudden motion for a 
few feet, and then stop with a sudden shock 
and jerk,” whereby he was thrown — charges a 
failure of defendant’s duty to stop the car 
for such reasonable time as was required to 
allow deceased to alight in safety, and what 
Is said as to starting the car and afterwards 
stopping it Is but descriptive of the method 
and manner by which the failure to stop for 
a reasonable time occurred, without which 
the petition would have stated a cause of ac- 
tion ; so that proof of the negligent starting, 
and the resulting injury, without proof of the 
negligent stopping, authorizes a recovery. — 
Millar V. St. I^uis Transit Co., 114 S.W. 945, 
215 Mo. 607. 

Sup. 1909. In an action for Injuries from 
a carrier’s neglig(*nce if neglig(*nce is charged 
in general terms, plaintilT necnl only show 
that defendant was a (‘oinnion carrier and 
that plaintiff was a passenger and injured 
by the carrier while being carried, but if the 
petition charges specific negligence the acts 
charged must be proven as alleged before a 
prima facie case is made. — Cooper v. Century 
Realty Co., 123 S.W. 848, 224 Mo. 709. 

Sup. 1919. Where the petition of a pas- 
senger on defendant’s train averred that a 
vestibule door was negligently left open, and 
that as a result of a sudden jar or jolt he 
was thrown from the car platform onto the 
tracks, proof of the concurring acts of neg- 
ligence is essential to recovery. — Giles v. 
Michigan Cent. R. Co., 212 S.W. 873, 278 Mo. 
350. 

Sup. 1921. A petition alleging that de- 
ceased was killed by the negligence of de- 
fendant’s servant in suddenly starting or per- 
mitting a freight elevator to start up, while 
deceased was placing machinery on it, with- 
out warning, w'hen the operator knew or by 
exercising ordinary care could have known 
deceased was in a dangerous position, charged 


specific negligence, thus preventing the ap- 
plication of the doctrine of res Ipsa loquitur. 
•—Grimm v. Globe Printing Co., 232 S.W. 676. 

Sup. 1927. Allegations of reply in pa?f- 
senger's action against railroad for injuries, 
if construed to deny engineer’s negligence, 
held not to relieve railroad from showing ab- 
sence of other negligence. — Hulen v. Wheel- 
ock, 300 S.W. 479, 318 Mo. 502. 

App. 1905. Where there was evidence 
that defendants’ employ^ carelessly closed the 
door of an elevator on plaintiff’s dress, and 
at the same moment started the elevator, and 
negligence in that respect was well pleaded, 
it was not error to refuse to direct a verdict 
for defendants, in that there was a total fail- 
ure of proof, though some of the grounds of 
negligence alleged were not proved. — Henslor 

V. Stix, 88 S.W. 108, 113 Mo. App. 162. 

App. 1905. Where a petition against a 
carrier for injuries to a passenger unneces- 
sarily alleges the specific acts of negligence 
complained of, plaintiff assumes the burden 
of proving the acts alleged, and must re- 
cover, if at all, on the negligence pleaded. — 
Hamilton v. Metropolitan St. Ry. Co., 89 S. 

W. 893, 114 Mo. App. 504. 

App. 1906. A petition in an action 
against a street railway company for inju- 
rie.s to a passenger which alleges that the 
company neglected to stop the car a sufficient 
length of time for the iwssenger to board it, 
whereby she was injured in consequence of 
the sudden starting of the car as she had one 
foot on the lower step of the car and held on 
to a handhold, and that the company, by the 
exercise of ordinary care, could have seen her 
hanging by the handhold and could have stop- 
ped the car by the exercise of ordinary care 
in time to have avoided injuring her, sets 
forth two causes of action, one for starting 
the car while the iwissenger was attempting 
to get aboard, and one for negligence in fall- 
ing to stop the car after the discovery of her 
peril, and on proof of either the passenger 
was entitled to recovery. — Foland v. South- 
western Missouri Electric Ry. Co., 95 S.W. 
958, 119 Mo. App. 284. 

App. 1907. A petition in an action 
against a street railroad company for inju- 
ri€*s to a passenger charged that defendant 
negligently allowinl the car and appliances to 
become out of order, so as to cause such an 
explosion as caused a panic among the i>as- 
sengers, whereby they threw% pushed, or 
knocked plaintiff off the car. Plaintiff testi- 
fied: “This flash struck me in the face, and 
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I don’t know, the current or Romcthlnp:, must 
have' carried me off the car. I don’t know 
how I ffot off, whether I jumpi'd off or that 
knocked me off ; didn’t know nnythiup,” etc. 
HvUJ, that jdaintiff’s evidence failed to show 
that the explosion caustHl the pani(‘, and the 
knocking him off the (*ar by the other pas- 
sengers, and amounted to a failure to sustain 
the petition. — Kennedy v. M(‘tropolitan St. 
Ky. Co., 107 S.W. 10, 128 Mo. App. 207. 

App. 1008. Plaintiff alleged that, as he 
was entering a grip car, the motorman sud- 
denly and negligently started the car with a 
(piick motion, throwing plaintiff out of the 
api)roach to the seat, si) that his body pro- 
jected out beyond the side of the car, and that 
thereupon plaintiff was struck by a car, ap- 
proaching from the opposite direction and 
knocked to the ground by the negligence of 
defendant’s servants in charge of siK'h other 
car in failing to stoi> the same before strik- 
ing plaintiff, after having dlscov(‘rt*d plain- 
tiff's i>eril. Held, that the petition alleged 
two a(*ts of negligence, which wt're not con- 
tradictory ; hence plaintiff's failure to prove 
negligence on the part of the operatives of the 
car by which he was strii(*k did not pri'clude 
him from recovering for the negligence of the 
operatives of the l ar on which he was riding 
in improperly starting the same. — Spaulding 
v. Metropolitan St. Ry. Co., 107 S.W. 10 IJ), V2U 
IMo. App. 007. 

App. 1011. Where, in an action to re- 
cover for injuries to a passmjger, plaintiff 
alleges S]H*citic acts of m*gligence, it is not 
sufficient to prov(* the men' relation of carrier 
and passenger, but the specific acts of negli- 
gence must be proved, ridgeon v. Thiited 
Rys. Co. of St. Louis, 133 S.W. 130, 1.14 Mo. 
App. 20. 

App. 1011. Where the petition in an ac- 
tion for injuries to a street car iwis.seiiger 
in n collision between tin* car and a train at a 
railroad crossing alleges that the street rail- 
way company so negligently constructed, 
maintained, and op<*rat(Ml its car line and the 
car as to cause the accident, plaintiff may re- 
covtu* on any conceivable negligence of the 
street railway comiwny that could liavo 
caused the collision, and he need not adduce 
pr(M)f of specific negligent'. —Augustus v. (’hi- 
cago, U. I. & P. Ry. Co., 1.34 S.W. 22, 153 Mo. 
App. 572. 

App. 1012. Allegation, in action against 
a carrier for personal injuries, that “defend- 
ant careles.sly and negligently operated said 
train in such manner that the train of cars 


left the track,” Is n general charge, under 
which i>laintiff need prove no special negll- 
geuci', but only show derailment and injury. — 
Moore V. Missouri Pac. Ry. Co., 147 S.W. 488, 
1G4 Mo. App. 34. 

App. 1014. A passenger need not prove 
all acts of negligence by the carrier charged 
in the complaint, if any one proved is sufli- 
cient to render the carrier liable. — Zwick v. 
Swinney, 105 S.W. 1124, 178 Mo. App. 142. 

App. 1015. Where the petition alh'ges 
that th(' injury was caused by a vioh'ut s1oi>- 
ping of the car, plaintiff must recover, if at all, 
on i)roof that the injury was the diri'ct result 
of the stop. — Allen v. Dunham, 175 S.W. 135, 
188 Mo. App. 103. 

App. 1018. In a pass(*nger’s action for 
pi'rsonal injuries due to the premature start- 
ing of a str(*et car from which she was alight- 
ing, failuri' to prove neglig(»nc(' in viohuitly 
starting the car was immaterial, wht're a 
premature starting was shown : it not bidng 
iK'cessary to prove all the negligenci' allegi'd. 
— Rogers V. Kansas City Rys. Co., 201 S.W. 
505. 

App. 1010. Tf a railroad passiaiger al- 
lege.s injury bi'cause of specific acts of negli- 
gence, plaintiff must assume burden of i)ri)of 
and prove smli specitic ni'gligi'uci'. — Malone v. 
St. Louis-San Francisco Ry. Co., 213 S.W. 
804, 202 Mo. App. 4S0. 

App. 1020. Dll proof nu'ndy of alh'gi'd 
negligi'iit maintenance by diffendant carrii'r 
on its premisi's of unguardi'd hob* bi'sidi* a 
path for travel bi'twemi town and deiiot, and 
that this was the imim*diate and proxinuite 
cause of injury of plaintiff, who in leaving 
tlie dei)ot by the path slijiped into the bob', 
he can nvover, irresi)ective of tin' <]U(‘stion of 
negligence as to the i>ath. — Kaenter v. Mis- 
souri Pac. Ry. C’o., 218 S.W. 310. 

App. 1022. In an action for injurii's to 
a passenger from a fall caused by a banana 
peeling, in which the petition alleged negli- 
gence of the carrier in failing to ket‘i> its ])lat- 
form in a reasonably safe condition, frtH' from 
lianana peelings and other sliiipery substances, 
it was necessary for plaintiff to show that the 
carrier had knowledge of the pri'sence of the 
banana peeling, or by the exercise of ordinary 
care could have known of its pri'si'uce in time 
to have removed it Ix'fore th(' accidi'iit liai>- 
pened, or that the iie(*ling had bet'n in a po- 
sition where it was likely to cause Injury for 
such a length of time that it might reasonably 
be inferred that the carrier, in the exercise 
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of ordinary care, would have known of its 
presence In time to have removed it before 
the occurrence of the injury. — Taylor v. Kan- 
sas City Terminal Ky. Co., 240 S.W. 512. 

App. 102S. rassengcr siiinj? railroad for 
injuries in fall on train must establish neg- 
ligenee in particular plead(‘d. — Jones v. St. 
Louis-San R-aiicisco Ry. Co., 5 S.W.(2d) 101. 

App. 192S. Injured passenger, alleging 
siK'cilic grounds of ni'gligence held required to 
])rove grounds as alleged. — Walser v. Mis- 
souri l*ac. U. Co., G S.\V.(2d) G32. 

(4). Varinnee 1»«»tween allegations 
und i»roof. 

Sup. 18S0. Where the j>etition in an ac- 
tion against a railway company for damages 
sustain(‘d by a passenger alleged that the 
company faih'd to stop its train at the des- 
tination of a passeng(*r. so as to enable the 
passenger to alight from tli(‘ train, a recovery 
could not be had on proof that the company 
faiU'd to k(‘('p th(‘ d(‘pot platform at the sta- 
tion pi(»p(‘rly lighted up; the statute pro- 
viding for a varian(*e not being applicable. — 
Price V. St. Louis, K. C. iV: N. Ry. Co., 72 Mo. 
414. 

Sup. isso. When*, in an action against 
a railr<»ad <*ompany for injuries to a pas- 
senger. th(‘ luMition alleged in substance 
that (bdVmla Ill’s servants did not stop the 
train a sullicicait length of time to allow a 
plaint iff to get off on tin* platform provided 
for th(‘ us(» of passeng(*rs, (widence that the 
train stopped at a place opposite tlie plat- 
form, but not for the purpose of discharging 
passengers, and th(*n start(‘d without warning, 
in onU'r to place tin* train at the usual stop- 
])ing iilace, then* was no variance, since the 
theory advanc<*d by idaintiffs iK*lition w’as 
that the train lirst stopiK'd at a place which 
would l(*ad him to beliiwc? was intemded for the 
discharge of jiassengers. — L(*slie v. Wabash, 
St. L. k P. Ry. Co., SS Mo. 50. 

Sup. ISDl. That the evidence in an ac- 
tion by a passenger for injuries shows that 
things other than those alleged contributed 
to cause the injury will not defeat n'covery. 

- -Ruck V. People’s St. Ry. & Plectric IJght & 
Power Co., 18 S.W. 1090, 108 Mo. 179, affirming 
(1891) 4G Mo. App. 555. 

Sup. 1892. Where a petition charged neg- 
ligence of the driv(*r of a street car in prema- 
tundy starting it while plaintiff was alighting, 
and the evid(‘nce supported the charge, the 
fact that a defective brake contributed to the 
injury will not defeat a recovery, and consti- 


tutes no variance. — Buck v. People’s Street 
Railway & Electric Idght & Power L!o., 18 S. 
W. lOtlO, 108 Mo. 179, affirming (1891) 40 Mo. 
App. 555. 

Sup. 1899. A complaint setting forth as 
the negligence the act of the gripman of a 
street car in negligently ojK‘rating the grip 
iron so as to cause the car to jerk with such 
force that it broke plaintiff’s hold, and threw 
him on the street with great force, limits 
plaintiff to proof of the specific negligence 
averred. — Bartley v. Metrojmlitan St. Ry. Co., 
49 S.W. 840, 148 Mo. 124. 

Sup. 1899. Where a petition alleged that 
plaintiff was a passenger in the caboose of a 
train, and was injured by being thrown out of 
the door, and on the ground, by a collision, he 
cannot rwover by showing that he had rea- 
sonable cause to apprehend a collision, and 
that, b(4ieving the danger was imminent, he 
jumix'd from the train, and was injured, where 
such facts were not ideaded, since inconsistent 
with the specific nc'gligenco averred. — C’hitty 
V. St. Louis, I. M. & S. Ry. (^o., 49 S.W. SGS, 
148 Mo. G4. 

Sup. 1903. Plaintiff averred that she was 
received as a passeiig(*r in di^fendant’s eleva- 
tor, to l)e carried to the fourth floor, and was 
injured by reason of the negligence of tin* 
oi)erator in not allowing her a reasonable 
time to alight at that floor. There was no 
conflict in tlie evidence that she was not al- 
lowed a reasonable time to alight, but defend- 
ant set up that she was allowed a reasonable 
time in which to indicate a desire to alight, 
and did not do so. Held, that the rule that 
plaint iff cannot count on one cause of action, 
and n*cover on another, especially when proof 
of the latter necessarily negatives the ex- 
istence of the foriiHT, did not apply. — Becker 

V. Lincoln Real Estate & Building Co., 73 S. 

W. 581, 174 Mo. 24G. 

Sup. 1904. In an action by a passenger 
f(»r injuries in a collision between an electric 
car and a cablt* car at a crossing, where the 
negligence allcgt*<i In the petition was the 
failure of the flagman to give “such signals 
a.s would have enabled the grljunan and mo- 
torman, by the use of ordinary care, to have 
avoided said collision,” and the evidence show- 
ed that the flagman gave both the gripman 
and motorman the signal to proceed at the 
same time, there was no material variance. 
— Taylor v. Grand Ave. Ry. Co., 84 S.W. 873, 
185 Mo. 239. 

Sup. li)05. In an action for injuries to a 
passenger, where the i>etition charged the 
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place of the accident at or near the inter- 
section of certain streets, and the evidence 
showed the place reasonably within the zone 
specified, there was no material variance. — 
McCaifery v. St. Louis & M. R. R. Co., 90 S.W. 
810, 192 Mo. 144. 

Sup. 1909. In an action by a street car 
passenger for injuries the very act of negli- 
gence alleged must be proved, and, where it 
was alleged that plaintiff was Injured on a 
south-bound car on the west side of a viaduct, 
he could not recover upon proof that he was 
injured on a north-i»ound car on the east side 
of the viaduct. — Gardner v. Metropolitan St. 
Ry. Co., 122 S.W. 1008, 223 Mo. 389, 18 Ann. 
Cas. 1100. 

Sup. 1913. In an action for injuries to 
one boarding a street car, variance between 
the allegation and proof as to the place of 
the accident held to be immaterial, under 
Rev. St. 19(H), § 1840.— Nolan v. Metroixfiitan 
St. Ry. Co., 157 S.W. 037, 250 Mo. 602. 

Sup. 1917. Evidence that a street car 
was moving slightly when plaintiff attempted 
to board It held not a fatal variance from al- 
legations that the car had stopi)ed and was 
“started’* before plaintiff had time to get on 
it. — (App, 1913) (Tunn v. Unitwl Rys. Co. of 
St. I^uis, ICO S.W. 540, 177 Mo. App, 512, 
judgment reversed 193 S.W. 814. 

Sup. 1928. Petition alleging plaintiff 
fell by descent of elevator and proof showing 
fall by its ascent did not show failure of 
proof but variance. — Roberts v. Schaper 
Stores Co., 3 S.W.(2d) 241, 318 Mo. 1190. 

App. 1879. In an action against a car- 
rier for personal injuries to a laissenger, the 
fact that the injuries were the result of an 
act of God may be proven under the general 
issue. — (iillespie v. St. Tx)uis, K. C. & N. Ry. 
Co., C Mo. Ai)p. 554. 

App. 11K)0. In an action for personal in- 
juries, the petition alk»ged that defendant had 
stopped its car to allow i>laintiff to enter the 
.same, and that while he was proceeding to 
do so its motorman negligently turned on the 
current, and thereby caused said car to lurch 
forward, whereby plaintiff was thrown under 
said car and injured. Plaintiff’s instructions 
told the jury that if defendant’s motorman 
saw plaintiff’s signal, and undertook to stop 
the car for the purpose of receiving plaintiff 
as a passenger thereon, and that at the time 
the car was nearly stopi>ed or moving so 
slowly that plaintiff could have entered the 
same with safety by the exercise of reasona- 


ble and ordinary care and that in exercis- 
ing such care while attempting to get on 
board the car, and when he had taken hold 
of the handrail and had one foot on the step, 
the motorman in charge of the cur negligently 
turneil on the current and thereby caused the 
car to start suddenly forward, by reason 
whereof plaintiff was thrown down, ran over, 
etc. The evidence adduced by plaintiff tend- 
ed to support the theory of this instruction, 
and no objection was taken thereto, either 
by demurrer or otherwise. Held that, even 
though the liability for the injury caused by 
suddenly starting a car which is standing still 
is established by proof of certain facts, and if 
the Injury is caused by suddenly accelerating 
the speed of a moving car, the liability is es- 
tablished by proof of other and different facts, 
and that therefore the cause of action alleged 
is not that upon which plaintiff is permitted 
to recover, the judgment will not be reversed, 
as the allegation of the cause of action to 
which the proof was directed was not un- 
j/roved in its entire scope and meaning, and 
there was not, therefore, an entire failure 
of evidence, the allegation that defendant 
“stopped” the car for the purpose of allowing 
idaintiff to get on the same being no more 
than the allegation of a matter of Inducement, 
and no negligence being alleged in doing that 
act. the negligence alleged consisting of letting 
off the brake and turning on the current vvhile 
plaintiff was in the act of getting on the car, 
so that it may be well doubted vvh(dlH‘r th(‘re 
was any substantial variance between the 
facts alleged and those proved. — Ilansberger 
V. Hedalia Electric Ry., Light & Power Co., 82 
Mo. App. 500. 

App. 1903. There is no variance between 
a complaint alleging that while plaintiff was 
alighting from a street car, and before she 
had a nuisonable time to alight, the car start- 
ed, and proof that it did not stop a .sufficient 
time to allow her to alight, in view of her de- 
lay caused in assisting a young girl with her 
to alight. — Hannon v. St. Louis Transit Co., 
77 S.W. 158, 102 Mo. App. 216. 

App. 1903. Evidence that the car had 
«?topi>ed and then started again as plaintiff's 
wife was stepping off, but before she reached 
the street, was not a variance as that was 
one form in which the matter w^as pleaded. 
— Hhareman v. St. Louis Transit Co., 78 S.W. 
840, 103 Mo. App. 515. 

App. 1903. AMiere, in an action for in- 
juries to a passenger on a street car, the pe- 
tition alleged negli^nce in that while the car 
was at a standsUll, and plaintiff was alight- 
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Ing, as defendant's servants well knew, they 
negligently started the car forward, by rea- 
son of which plaintiff was injured, such pe- 
tition was supported by evidence that the con- 
ductor had knowledge that plaintiff was at- 
tempting to alight before the car started, and 
that under defendant’s custom of operating 
its cars the motorman, when a car had been 
stopped for any purjwse, started the same 
only after signal by the conductor, without 
proof that the motorman had knowledge that 
plaintiff was engaged in alighting at the time 
he started the car. — Jacobson v. St. Louis 
Transit Co., 80 S.W. 300, 10(5 Mo. App. 339. 

App. 1904. There can no recovery for 
injuries received while attempting to alight 
from a slowly moving' train, where the peti- 
tion alleges negligence on the i>art of dc^- 
fendant in suddenly starting its train while 
plaintiff was in the act of alighting. — Bond 
V. Chicago, B. & Q. By. Co., 84 S.W. 124, 110 
Mo. App. 131. 

App. liK>.^>. Where, in an action against 
a street railway company for injuries to a 
I>jissenger, she all(‘g('d that her injuries oc- 
currcKl because the car started with a sudden 
jerk before she had reached a place of safe- 
ty thereon, and she testified in her examina- 
tion in chief that the car was still as she at- 
tempted to get alKxird it; that, as she was 
stepping on it, the car gave a jerk, which 
threw her over and against the back seat, 
causing her injuries — the fact that she testi- 
fi(Ki on cross-examination that the car had 
startfxl before it gave the sudden jerk did 
not establish such a variance between the 
pleading and proof as precluded plaintiff 
from recovery. — Lehner v. Metropolitan St. 
By. Co., 85 S.W. 110, 110 Mo. App. 215. 

App. 1905. Refusal to exclude plaintiff's 
evidence in an action for injury in alighting 
from a street car because of variance be- 
tween the allegation of the petition that the 
ground was lower tlian the car, and proof 
that it was a foot higher than the floor of 
the car platform, is not ground for reversal, 
the variance being immaterial; the grava- 
men of the charge being the stopping of the 
ear at an unsafe place to alight, and defend- 
ant not having, as required by Rev. St. 1899, 
§ 655, alleged and proved by affidavit that 
it was misled by the variance. — Senf v. St. 
Ix>uis & S. Ry. Co., 86 S.W. 887, 112 Mo. App. 
74. 

App. 19()6. An allegation in the petition, 
in an action against a street railway com- 
pany for injuries received by a passenger 
wiiile attempting to board a car in conse- 


quence of the sudden starting of the car, 
that it had come to a stop when signaled and 
when plaintiff attempted to board it, is sup- 
portt‘d by evidence showing that the car had, 
on plaintiff's signal, so slackened its speed 
that it barely had a perceptible motion at the 
time he attempted to board it. — Forrester v. 
Metropolitan St. Ry. Co., 91 S.W. 401, 116 Mo. 
App. 37. 

App. 1906. Plaintiff alleged that, while 
a passemger on one of defendant’s cars, de- 
fendant’s sen'ants in charge of said car so 
iM'gligently managed said car as to cause it 
to sustain violent lurches and plaintiff to sus- 
tain a sh(K.*k from said cur and from the elec- 
tricity, its motive power. The evidence 
showed that said car had stopped because of 
a blockade of cars, one of which was derailed ; 
that the servants in charge of the latter car 
and the car next following, in attempting to 
replace the derailed car, had caused the out- 
burst of electricity which caused the injury 
complaintxl of; and that the servants in 
charge of the car on which plaintiff was a 
passenger were doing nothing at the time of 
the accident. Held, that defendant was not 
liable under the allegations. — (3oyne v. United 
Railways ('o. of St. Louis, 98 S.W. 110, 121 
Mo. App. 114. 

App. 1907. Though the cause of action 
pleaded is the negligent act of a carrier in 
suddenly starting a stationary car while 
plaintiff was stepping from it, she would be 
entitled to recover where the proof showed 
that the car was moving but not enough to 
enhance the danger of her act. — Green v. Met- 
ropolitan St. Ry. Co., 99 S.W. 28, 122 Mo. 
App. 647. 

App. 1907. Where a petition for injuries 
to a street car passenger alleged that the 
floor of the car was unfit for use, proof that 
the injury was caused by a defect in a trap 
door which formed a part of the floor did not 
constitute a variance. — Jorden v. St. Louis 
& M. R. R. Co., 99 S.W. 492, 122 Mo. App. 
330. 

App. 1907. Where in a personal injury 
action by a passenger specific Injuries are 
alleged, rec*overy cannot be had for Injuries 
not so si>ec‘ified. — Stevens v. Kansas City 
Elevated Ry. Co., 105 S.W. 26, 126 Mo. App. 
619. 

App. 1907. Where, in an action for inju- 
ries to a passenger, plaintiff relied solely for 
a recovery on defendant's alleged negligence 
in suddenly stopping a train with unusual vio- 
lence, which was not negligent, but properly 
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done to avoid a collision, plaintiff could not 
recover for other or different causes of neg- 
ligenee, or on the theory of res ii>sa lo<iuitur. 
— Todd V. Missouri Pac. Ily. Co., 105 S.W. 671, 
126 Mo. App. 684. 

App. 1008. In an action for injuries 
while alighting from defendant’s train, the 
petition allege<l that when the train arriviitl 
at tlie station defendant negligently failed to 
stop a sufficient time for plaintiff to alight, 
and that defendant’s servants negligently suf- 
fere<l it to move with a sudden jerk, and failed 
to give any warning, and at that time plain- 
tiff stepped on the car step to alight, and was 
violently thrown from the car, etc. It \vas 
inferable from the evidtaice that the train 
had stopped when plaintiff ar<jse from her 
seat, ami it began to move while she was on 
the i>latform or the steps of the car. Held, 
that the ivetition iieitlu*r expressly nor infer- 
entially alleged the train was in a motionless 
state when i)laintiff attempted to step from 
the car to the platform and there was no fail- 
ure of proof or variance between the evidence 
and the petition, and the question was not 
one of failure of proof for the (*ourt to de- 
tennine, but of contributory negligencH* for 
the jury on conflif'ting evidence. — Anderson 
v. Cliicago & A. Ily. Co., 110 S.W. G-K), 131 Mo. 
App. 580. 

App. 1908. When action against carrier 
for injuries to jaissenger soiuids in tort, alle- 
gation of contract of carriage is regarded as 
nuM*e inducement. — (^.anaday v. ITnit(‘d Kys. 
Co. of St. Louis, 114 S.W. 88. See Action, €= 
27(4) in this Digest, 

App. 1908. The i)etition, in an action to 
recover for injuries rtv('iv(Ml from lM*ing 
thrown from a street car by the sudden start- 
ing of the car while iffaintiff was attempting 
to alight, alleged that plaintiff was riding on 
the trailer, but there was evidence introduced 
at the trial that she was riding on the front 
car. JfvJii, that the variance was not im])or- 
tant. — Peck v. Springfield Traction Co., 110 S. 
W. 6.59, 131 Mo. App. 134. 

App. 1908. In an action against a car- 
rier, plaintiff’s right of recovery l)eing predi- 
cated on the negligence of defendant in start- 
ing the train while plaintiff w^as in the act 
of alighting, the jK^tition alleging that she \vas 
thrown from the car, it is immaterial w’heth- 
er the evidence shows she was thrown (jff or 
tliat sh(» jumi)ed off for safety. — Sat^ger v. 
Wabash R. Co., 110 S.W. 686. 131 Mo. App. 
282. 

App. 1910. Plaintiff alleged that while 
she was a passenger in defendant’s cab de- 


fendant negligently so managed its team and 
cab that tlie tt'ani took fright and ran with 
the cal), and, on n<*count thereof, she was 
thrown down in the cab, and was injured in 
her ankle, back, etc. The answer was a gen- 
eral denial, with the plea of contributory 
negligence. Plaintiff introduced evidence 
without objection showing that after she en- 
tered the cab. the team bwame frlghteiuxl and 
started to run with the cab, but the tc^stimoiiy 
did not show whether the injury was caused 
by •l>eing thrown from her sc^at to the floor of 
the cab or while trying to get out of the cab 
while the team was running away, her testi- 
mony showing that she made an attiaiipt to 
got out of the cab, while the team was run- 
ning, and that her injury might have been 
caus('d tluueby. Rev. St. 1899, 6.56 (Ann. St. 

1906, ]). 674). provides that, when the variance 
betwiHui pleading and the pro(ff is not mate- 
rial the court may direc-t the facts to bt‘ 
found according to the (widence. or imiy order 
an IninuHliate amendment without costs. 
IlcJd, that the varianct* betwcHUi the alleg.ation 
that .she was injured by bedng thrown down 
in the cab and tin* (widence that slu* was in- 
jurenl w’hil(> attempting' to get out tln^ cab 
was immaterial, and that defendant by fail- 
ing to object to the testimony ^vaiv(‘d his ob- 
jection to it, so that a charge forbidding re- 
covery if plaintiff was injiiri'd while atlmnpt- 
ing to get out of the cab while <h(‘ team was 
running away w'as error.— Djiley v. R(‘(lburn, 
127 S.W. 924, 143 Mo. App. (>.53. ‘ 

App. 1910. The gravamen of an action 
for injuries to a passenger, so far as payment 
of fare is concerned, is that h(‘ paid his fan' 
to the carrier for thi' s(*rvic(‘, and tin' vari- 
ance* lM‘twnH*n an alh‘gation tlnit In* i>aid it to 
the conductor and proof that In* paid it to tin* 
ticket seller w’as not substantial. — (’orin*ll v. 
(Chicago. R. I. & P. Ry. (’o., 128 S.W. 1021, 143 
Mo. App. .51)8. 

App. 1911. While a idaintiff can recover 
only on the cause pleaded yet in an action for 
injury to an alighting ]ai.ss(*ng(*r tln*re is no 
variance* between a iM*tition charging that 
lilaintiff wais thi’owui dowai by the sudd(*n 
.start of the car from a standstill, and evi- 
dence that tin* car W'as still moving though .so 
.slightly as to be imiK*rc(*i)tible and wholly 
negligible as a factor in the fall. — Kinyoun v. 
M(*troi)olitan St. Ry. (’o., 134 S.W. 1.5, 1.53 Mo. 
App. 477. 

App. 1911. Where a petition alleged 
that the plaintiff, a young girl, w^as a passen- 
ger on one cif dcfennlant’s str(*t*t cars, and, 
upon her signal to stop, the car wms brought 
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to a slow speed, and she went from her seat 
to the rear platform holding on to the rail, 
and that, while standing in apparent safety 
expecting to alight, those in charge negligent- 
ly startetl tlie car with a violent jerk, throw- 
ing her to the ground, proof that the start 
was made in a sudden and violent manner did 
not i>rove a different cause' of action from the 
pre'inature starting alleged, bui merely show- 
(*d the manner of the breach of duty. — Musick 
V. United Kys. Uo. of St. Louis, 1:54 S.W. 31, 
155 Mo. App. G4. 

App. 101.3. Where a is'tition allegtHl that 
a passenger on a street car iiad passed through 
the rear ve.tibule and stepi)ed down on the 
st(‘p of th(‘ car, when she* was thrown tlu're- 
from by a suddeai j(‘rk, i)roof that she was 
stepping to tb<* first step whim she was thrown 
and injured was not a material variance. — 
Klass v. Metropolitan St. liy. (\)., 1.55 S.W. 
57, 100 Mo. Ai>p. 017. 

App. 101.3. Where a passimger sues two 
conni'cting carriers jointly for iKu-sonal inju- 
ries, there is no variance from the complaint 
in iiroviiig tlie sole iii'gligeut act of one of 
tlie carriers after dismissing tin* action as to 
the other. -Dost er v. Uhii'jigo, M. & St. P. li.v. 
(3>„ 1.5S S.W. 440. 

App. 1014. In an action by one who at- 
1(Miipted to board a moving sireid car, evidence 
to collet it lit (* a fatal variance from the 
pi'tition. — Danielson v, Metro]Kditan St. Ky. 
(5».. 1012 S.W. :i07, 175 Mo. App, .314. 

App. 1014. Wiiere the petition in a 
stri'et car fiasstMiger's action allegi'd as neg- 
ligeiice the unusu:il ji'rking or sudden start- 
ing up of the car without re.spect to whether 
it bad previously stojiiK'd, ])roof that the car 
did not actually stop liefore the allegiHl neg- 
ligimt jerk was not a fatal variance, — Maier 
v. Metropolitan St, Uy. Uo., 102 S.W. 1041, 170 
Mo. Ai)p. 20. 

App. 1014. In an action by a passenger 
injured in aligliting from a car, proof that 
custom warranted his alighting where the car 
.stopiM'd, thoiigii not a regular stopping place, 
hchl not to support a iwovery ; the iietition 
alleging the car was stoiJiied to let off iias- 
«cngers. — Hays v. Metropolitan St. Ry. Co., 
170 S.W. 414, 182 Mo. App. :10:{. 

App. 1015. In action for injuries to i>as- 
songer, claimed to have been crowded by 
street car conductor and caused to fall, /jc/d, 
lliat there was no material variance between 
the ijetition, the proof, and an instruction. — 
Tanchof v. Metropolitan St. Ry. Co., 177 S.W. 
si:i. 


App. 101,5. In an action by one hurt in 
attempting to board defendant's street car, 
proof held not to show a willful injury, con- 
stituting a variance from the averments of 
negligent injury.— Boggs v. Harvey, 178 S.W. 
807. 

App. 1910. In street car passenger’s ac- 
tion for injuries alleged to have been caused 
by suddenly starting car aftiT slowing down 
at regular stopping place, such negligence held 
not proved. — IVard v. Harvey, 182 S.W. 105. 

App. 1010. Allegations that plaintiff, a 
passenger, was injurcHl because defimdant 
railway company took tlie forward part of the 
train .some distance from plaintiff’s coach and 
negligently backed it into said coach, are sup- 
ported l>y proof of a sudden jerk, by the colli- 
sion alleged. — .Tohnson v. St. Louis & S. F. R. 
Co., 100 S.W. :i52. 

App. 1017. In an action for injuries by 
sudden starting of a street car which plaintiff 
was Imarding, wliere jietition alleged that 
plaintiff was thrown and then dragged and 
fell, evidence held to follow allegations of pe- 
tition in tills respect. — Bmirskens v. Dunham, 
193 S.W. 855. 

App. 1917. Where a petition was basi'd 
on railroad’s nc'gligi'iice in maintaining an in- 
adeipiate luggage rack in its station, failure to 
prove its allegations that the .suit case which 
injuri'd plaintiff was knocki'd off tlie rack by 
.some one con.stitutes only a varianci' and not 
a failure of proof. — Wriglit v. Kansas (’it.v 
Terminal R. Co., 193 S.W. 9G:1, 195 Mo. App. 
480. 

Wliere petition alleged defendant rail- 
road negligently failed to i>rovide a luggage 
rack in its station with a n'taining rail to 
prevent l>aggage from falling off and the evi- 
dence showed an inch molding, there was a 
variance only. — Id. 

App. 1917. In a street car passenger’s 
action for injuries, held, that there was, at 
most, an immaterial variance', and not a total 
failure to prove the cau.se of action allegeil. — 
Harriman v. Dunham, li)G S.W. 443. 

App. 1918. Petition alleging that de- 
cea.sed was a strei't car i)a.ssenger “until he 
reached a point at or near an intersection at 
a point within a few fc'et, about ;i() feet, of 
where the car was reejuired to stop and dis- 
charge' passengers,” and evidence that the car 
ste)ppe'el about 30 feet before reaching the reg- 
ular .ste)pping place, eliel not i)re‘se'nt a vari- 
ance.-- Teske V. Kansas City Itys. Co., 204 S. 
W. 577. 
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App. 1919. In action against interurban 
railway, for failure to protect from assault by 
drunken fellow imssenger, where petition 
charged that plaintiff was riding on a ticket 
purchased of defendant, and that while thus 
traveling for hire on defendant's car he was 
assaulted, and the proof was that at the time 
of the assault plaintiff was traveling on a 
cash fare paid to another company, a street 
railway company, and on a portion of tlie line 
of travel of the car owned by the street rail- 
way, on which defendant's car was operated, 
under an operating agreement complying with 
a city ordinance as to such operation, by de- 
fendant’s crew acting as the crew and em- 
ployes of the street railway, there was more 
than a variance requiring the observance of 
Kev. St. 1909, §§ 1846, 1847, to take advantage 
of it, but it amounted to a failure of proof 
justifying granting new trial after verdict for 
defendant. — Wilcox v. Kansas City Western 
Ily. Co., 213 S.W. ino, 201 Mo. App. 510. 

App. 1919. Where plaintiff charged neg- 
ligence of defendant street railways company 
in starting the car suddenly after it had 
stopi>ed at its usual place, and “while plain- 
tiff was in the act of boarding the car at a 
time when she was in a position of danger,” 
the negligence pleaded was such starting of 
the car, and plaintiff’s statement that the car 
started with a jerk did not create a variance, 
but was immaterial ; there being ample evi- 
dence upon the issue of the negligent starting 
of the car. — Baldwin v. Kansas City Ilys. Co., 
214 S.W. 274. 

App. 1919. Evidence that the car jerked 
or moved suddenly or abruptly as plaintiff 
was alighting was not a variance or depar- 
ture from allegations that while she was 
alighting the car started up. — Clymer v. Kan- 
sas City Rys. Co., 214 S.W. 423. 

App. 1923. Where, in an action for in- 
juries sustained by a pas.senger through the 
overturning of a step box upon which she 
stepped, the petition alleged that defendant 
so carelessly placed the box and the box was 
so insecure that, when plaintiff stepped upon 
it, the box slipped and turned, and caused 
plaintiff to fall, and the evidence showed that 
the unevenness of the pavement caused the 
box to turn, defendant could not resist recov- 
ery on the theory that the defective pavement 
was the proximate cause of the accident, the 
action being based upon the negligent placing 
of the step box. — Tanner v. Chicago, It. I. & P. 
Uy. Co., 258 S.W. 730. 

App. 1924. Where petition in passen- 
ger’s personal injury action alleged negligence 


of defendant in that conductor negligently di- 
rected plaintiff to alight from moving train, 
and defendant was not called on to defend 
against negligence of any other servant, there 
was failure of proof and not a mere variance 
when Inference from evidence was that al- 
leged negligent direction was given by brake- 
man. — Bogress v. Walwish By. Co., 260 S.W. 
333. 

^»316. — — Presumptions and burden of 
proof. 

See ante, ®=»292. 

Contributory negligence, see post, ®=>344. 
Instructions, see post, ^321. 

O (1). In a«neral« 

Automobiles, ^242. 

The happening of an accident to a passen- 
ger during the course of his transportation 
raises a presumption of negligence against 
the carrier. 

— Sup. 1899. Sweeney v. Kansas City Cable 
Ry. Co., 51 S.W. 682. 150 Mo. 3S5 ; (1912) 
Norris v. St. Louis, 1. M. & S. Ry. Co., 
144 S.W. 783, 239 Mo. 695; Part'ello v. 
Missouri Pac. Ry. Co., 145 S.W. 55, 240 
Mo. 122 ; 

App. 1905. Hamilton v. Metropolitan St. 
Ry. Co., 89 S.W. 893, 114 Mo. App. 504. 

In a passenger’s action for i:)ersonal in- 
juries, plaintiff may make out a prima facie 
case by showing the accident and resulting 
injury so as to raise a presumption of neg- 
ligence, if negligence is alleged generally, but 
where sp(*ciflc acts of negligence are alleged 
lie must prove the acts relied upon ; no pre- 
sumption of negligence arising. 

— Sup. 1906. Orcutt v. (’entury Bldg. Co., 99 
S.W. 1002, 201 Mo. 424, 8 L. R. A. (N. S.) 
929; 

App. 1910. Potter v. M(*tropolitan St. Ry. 
Co., 126 S.W. 209, M2 Mo. App. 220; 
Detrich v. Same, 127 S.W. 003, 143 Mo. 
App. 176 ; (1916) Abernathy v. Lusk, 182 
S.W. 1049. 

In an action by a imssenger for personal 
injuries the burden is on him to prove defend- 
ant’s negligence, and that such negligence 
caused the injury. 

— Sup. 1893. Yamell v. Kansas City, Ft. S. & 
M. R. Co., 21 S.W. 1, 113 Mo. 570, 18 L. 

R. A. 599 ; 

App. 1905. Young v. Missouri Pac. Ry. Co. 
(1004) 84 S.W. 175, judgment affirmed 88 

S. W. 767, 113 Mo. App. 636. 

Sup. 1884. Where a car in which pas- 
sengers are conveyed is shown to be under 
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the control and management of servants of 
the carrier, and an accident which causes in- 
jury to one of the passengers Is such as under 
ordinary circumstances does not happen If 
those who have the management of the car 
use proper care, it affords reasonable evi- 
dence, in the absence of explanation by the 
carrier, that the accident arose from want of 
care. — Dougherty v. Missouri Pac. R. Co., 81 
Mo. 325, 51 Am. Rep. 239. 

Sup. 1892. In an action for the death of 
a person killed by a train at a station, on the 
ground that the train started before he had 
time to alight, where there is no evidence 
how the accident happened, or whether he 
was on the train or the station platform when 
thrown under the train, tlie company cannot 
be held liable because of the presumption that 
he was in the exercise of due care, since there 
is also a jiresumptlon, in favor of the carrier, 
that it performed its duty. — Yarnell v. Kan- 
sas City, Ft. S. & M. R. Co., 21 S.W. 1, 113 
Mo. 570, 18 L. R. A. 599. 

Sup. 1895. A charge that if plaintiff 
without negligence on his part, was injuriKl 
in attempting to board defendant’s train, 
“then the burden is thrown upon the defend- 
ant to show” that it was free from negligence, 
was proiierly refused. — Schaefer v. St. Louis 
& S. Ry. Co., 30 S.W. 331, 12S Mo. 64. 

Sup. 1895. Where plaintiff, a passenger 
on a railroad train, is injured by the fall of a 
ventilating window of the coach in which she 
is riding, the burden is on defendant company 
to disprove negligence. -Och v. Missouri, K. 
& T. Ry. Co., 31 S.W. 962, 130 Mo. 27, 36 L. 
R. A. 442. 

Sup. 1901. A street-car company is not 
liable for injuries received by passengers 
through a car escaping down an incline, if it 
used the best machinery known, such as ex- 
perience had shown was safe, and the accident 
was caused by something it could not have 
foreseen or guarded against, though it fails 
to show the immediate cause of the accident. 
— Feary v. Metropolitan St. Ry. Co., 62 S.W. 
452, 162 Mo. 75. 

Sup. 1903. The burden is not shifted 
from a passenger on proof of her injury in 
alighting from a street car so as to require 
an explanation from the company, but she 
must also prove that the accident occurred 
through the company’s fault. — Peck v. St. 
Louis Transit Co., 77 S.W. 736, 178 Mo. 617. 

Sup. 1906. In an action against a street 
railway by a passenger for Injuries received 


through being struck by a missile thrown by 
a bystander, no presumption of negligence on 
the part of the defendant arises from the 
mere fact of the injury .—Woas v. St. Louis 
Transit Co., 96 S.W. 1017, 198 Mo. 664, 7 L. 
R. A. (N. S.) 231, 8 Ann. Cas. 584. 

Sup. 190S. Where, in an action for inju- 
ries to a passenger in an elevator through the 
falling thereof, plaintiff Avas entitled to go 
to the jury on the presumption of negligence, 
an instruction that the burden of proving the 
specific facts causing the injury rested 
throughout the case on iilaiiitilf was proijerly 
refused.— Orcutt v. Century Bldg. Co., 112 S. 
W. 532, 214 Mo. 35. 

Sup. 1909. Because plaintiff on her case 
in chief put in proof of some specific acts of 
negligence, she was not thereby precluded 
from the presumption of negligence to which 
she was entitled under her petition, which 
charged negligence in general terms and not 
specifically, though in so doing she assumed 
an unne(*essary burden in making out a prima 
facie case.- -Price v. Metropolitan St. Ry. Co., 
110 S.W. 932, 220 Mo. 435, 132 Am. St. Rep. 
588. 

Sup. 1909, Prima facie, when a passen- 
ger is injured by an unusual occurrence, neg- 
ligence of the carrier is presumed, and the 
burd(*n of proof shifts to it to show that it 
was not negligent.— Briscoe v. Metropolitan 
St. Ry. Co., 120 S.W. 1162, 222 Mo. 104. 

Sup. 1909. Where plaintiff seeks to hold 
liable for iiersonal injuries the lessor of a 
street railroad on which the injuries occurred, 
AA’hile plaintiff was attempting to board the 
car, and for the puri>ose of showing such 
liability introduces the lease in evidence, to 
avoid liability the burden is not on defendant 
of showing the filing with the Secretary of 
State its acceptance of the provisions of the 
act authorizing such lease as provided by 
Rev. St. 1899, § 1188 (Ann. St. 1906, p. 1002), 
and municliml consent to the lease as provided 
by Const, art. 12, § 20 (Ann. St. 1906, p. 204), 
as, in the absence of evidence to the contrary, 
defendant is presumed to have complied with 
such provisions.— Graefe v. St. Louis Transit 
Co., 123 S.W. 835, 224 Mo. 232. 

Sup. 1909. In an action for injuries from 
a carrier’s negligence, if plaintiff shows that 
defendant was a common carrier, and that 
plaintiff was a passenger and injured by the 
carrier while being carried, it will be pre- 
sumed that the Injury was from the carrier’s 
negligence.— Cooper v. Century Realty Co., 
123 S.W. 848, 224 Mo. 709. 
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Sup. 1010. Wlioro a iwissenffer siXH'ifles 
the m'Rlisoiice relied on by her for reeovery, 
the burden Is on her to establish the neffli- 
jjrenee allesed by ii preiMJiiderjince of the evi- 
doiiee. — Sterrett v. Metropolitan St. Ity. Co., 
123 S.W. S77, 225 :\Io. 00. 

Sup. 1017. When passenjjer was injured 
by failure of passcaiffer elevator to stop at 
proper place, fact raises presumption of nejr- 
lijXenee on part of owner of elevator. — Mc- 
Cardle v. (ieorse K. Ptn-k Dry Goods Co., 105 
S.W. 1034, 271 Mo. 111. 

Sup. 1021. In a suit for injury to intend- 
ing: pass('iiger, it api>eared that a str(*et ear 
took an uiu'xpeoted course, the back wheels 
going as they were intendeHl and the front 
om‘s veering off by reason of a split switch 
and causing an unusual and dangerous move- 
ment of the car which could not have hap- 
pened except for sonu' def(‘ct in tin* track or 
car or some negligence in its managtmnait. 
Held, that defendant had burden of exiilain- 
ing the casualty ; the machinery and appli- 
ances being peculiarly within def(*ndant’s 
knowledge. — Mayne v. Kansas City Kys. t'o., 
220 S.W. 380, 2S7 Mo. 235. 

Sup. 1021. Under the rule of res ipsa lo- 
quitur where a vehicle or conv(*yance is 
shown to be under the control or management 
of a carrier or his servants and the accid(*nt 
is such as under an ordinary course of things 
do(*s not happen if those who have such man- 
agement use proiK*r care, the liappening of tin* 
accident affords reasonable evidence, in the 
absence of explanation, that it arose from a 
want of i)roper care. — And(‘rson v. Kansas 
VWy Rys. Co., 233 S.W. 203. 

Sup. 1021. That a conveyance is under 
the control or manag(*ment of a carrier or his 
.servants, and an ac(*ident is such as ordinarily 
<h»es not hai»pen if those managing it use i>rop- 
(' 1 * care, affords reasonable evidence, in ab- 
sence of explanation, that the accident aro.se 
from want of care. — Klliott v. Chi(*ago, M. & 
St. P. Uy. Co., 236 S.W. 17. 

Sup. 1025. Personal Injury plaintiff al- 
leging negligence generally does not lose 
right to rest on presumption of def(‘ndant’s 
negligence by introducing evidence of six^cif- 
ic negligence. — Porter v. St. Joseph Ky., Light, 
Heat & Power Co., 277 S.W. 913, 311 Mo. 66. 

Sup. 1925. Petition held to state case 
under doctrine of res ipsa loquitur, and to 
place burden on defendant to show want of 
negligence. — Carlson v. Wells, 276 S.W. 26, 
42 A. L. R. 1319. 


Sup. lf)2S. Widow suing for husband’s 
death as result of injuries in wreck of train 
on which he was jias.sc'iiger has burden of 
proof (Rev. St. 1919, g 4217).— Schulz v. St. 
Louis-San Francisco Ry. Co., 4 S.W. (2d) 762. 

App. 1S77. Pr(‘sumption, from injury to 
I'assenger, as to negligence of carrier. See 
lladerleln v. St. Louis R. Co., 3 Mo. App. 601, 
memorandum. 

App. 1S7S. Where, from the character 
of the acchhmt, it appears that it could not 
have hapi)encd, had th(*re not b(‘en improper 
exjMisure on the part of the passenger, the 
a(*cid(‘nt itstdf cannot raise the presumption 
of negligeiK-e. — Miller v. St. Louis R. Co., 5 
Mo. Ap]). 471. 

App. The fact that an ac(‘ident occurred 
on a railroad, whereby a passenger was in- 
jured. mak<*s a prima facie case for tin* iMis- 
seng(*r. — (1890) Norton v. St. Louis iS: II. Ry. 
(k)., 40 Mo. App. 612; (1S92) ISIadden v. Mis- 
souri Pac. Ry. Co., 50 Mo. App. 666. 

App. 1890. Where there is nothing in 
plaintiff's evidence raising any presuni])tion 
of negligence on the part of the defendant, 
except th(‘ fact of tin* accident, such fact of 
its(‘lf is insutlici(*nt, where plaintiff’s own 
evidence shows that he was not in the jdace 
set aside for i)assengers and does not show or 
tend to show that tin* accid(‘nt would have 
happened to him if he had b(‘(‘n in the proper 
plac(’.— Tuh‘y v. Chicago B. & Q. Ry. Co., 41 
Mo. Ajjp. 432. 

App. 1899. Ayh(*re a railway passenger 
suffers injury by the breaking down or over- 
turning of the coach in which he is riding, 
the piiina facie i)resuniption is that it was 
occasioned by sonn* n(*gligence of tin* carrier, 
and the burden is cast on it to rebut the same 
and (‘stablish (hat there was no neglig(*nce on 
its j>art, and that the injury was occasioned 
by inevitabU* accident, or by some cause which 
human precaution and foresight could not 
have av(*rted. — (’Inaiuette v. Southern Elec- 
tric Ry. (\>., 80 Mo. Aiq>. .515. 

App. 1902. Wh(*re plaintiff alighted from 
a street car, and, just as he ]«issed around 
behind it, was struck by another car going 
in the opposite dircH-tion on the next track, 
negligence of the street ear company could 
not be Inferred from the mere hai)pening of 
the injury.— -ITornstein v. United Rys. Co. of 
St. Louis, 70 S.W. 1105, 97 Mo. App. 271. 

App. 1910. In an action for the death of 
a pas.senger struck by a street car after he 
had alighted, the burden was on the plaln- 
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tiff to show that the car struck decedent, 
that the accident occurred where passcuigers 
boarded and alighted from curs, and that the 
car striking? him was running In excess of 
th(» limit provided by ordinance, and failed 
to sound a gong, and that the excessive speed 
caused the Injury and death. — Richter v. 
United Rj'S. Co. of St. Louis, 125) S.W. 1055, 
145 Mo. App. 1. 

App. 15)10. The mere fact of injury to a 
imssenger while on his journey, without any 
evidence conmH-ting the carrier with its cause, 
does not raise tlu* ])resninption of negligence; 
but where the passiaigcr establishes the rela- 
tion of jiassengcT and carrier, and indicates 
that his injury during transit resulted from a 
breach of a duty which the carric'r owed per- 
taining to his safety, the presumption of neg- 
ligence' of the carrier arises, and it must, to 
d(‘t(‘at a re'covi'ry. explain it away.- -Rice v. 
(Chicago, R. & Q. Ry. Co., 131 S.W. 374, lii3 
Mo. App. 35. 

The presumption of negligein'o of a car- 
rier arising from proof of injury to a pas- 
senger while' in transit e)btains until the car- 
rier has overe'ome' the' same by preiving that 
it dise*liarg(*el ('ve'ry e)bligatiem laiel em it to 
the' end of insuring the safety e)f the passen- 
ger in the' circumstance's e>f the* case.--Iel. 

App. 11)11. A passe'iigew suing fe)r inju- 
rie'S, who se'ts forth in the' petitieui spe'cilic 
acts e)i’ ncglige'iie'e', assume's the burden of 
prewing a r('ase>nal)le' inferene*e' e)f ne'glige'ut 
e)pe'ratie)n pre)ximately causing the injurie's, 
a ml he' ma.v ne)t rel.v on the ele)e-trine eff res 
ipsa lejepiitur. — Allise)n v. SI. Leuiis & II. Ry. 
(\>., 137 S.W. Slid, 157 Mo. App. 72. 

App. 1011. Plaintiff, suing for injuries 
re'e-('ive'el while alighting from stree't car, tes- 
titie'd that while making last stej) e-ar sud- 
eh'iily starte'd fe)rwarel thre)wing him down 
on his le'ft side. TTvhU that ceuirt could ne)t 
be aske'd te) presume that testimony was in- 
ce)nsistent with physical fae-ts, and must be 
disregarded.— Rerry v. Metropolitan St. Ry. 
Co., 137 S.W. 602. See Evidence, C=>5SS in 
this Digest. 

App. 1012. The burden is upon the car- 
rier te) prove that an accident in which a pas- 
senge'F is she)wn to have been injureel was un- 
avoidable.— Kirkiwi trick V. Metropolitan St. 
Ry. Co., 143 S.W. 865, 161 Mo. App. 515. 

App. 1013. In a personal injury action 
by a i>assenger on a street csir, an allegation 
in the complaint that the injury was caused 
through the carelessness and negligence of 


the agents, servants, and employes of the cor- 
porate defendant is a sutticiently general 
cliargf' of negligenci* to render the doctrine of 
res ip’a hxiuitur available. — Erdmann v. Unit- 
ed Rys. (k). of St. Louis, 155 S.W. 1081, 173 
Mo. App. 98. 

App- 1916. One founding his cause of 
action uiK)n a carri(*r's negligence has the 
burden of proof from the beginning to the 
end of the case. — T(*vis v. United Rys. Co. of 
St. Louis, 185 S.W. 738. 

App. 1917. Where petition against in- 
terurban railway for ix'r.sonal injuries in de- 
railment charged general iH'gligcnce. plain- 
tiff’s stateiiH'nt that she saw throwing of 
switch whi(‘h caused partial derailment which 
injured her did not place' <‘ase outside rule of 
res ipsa lorpiitur. — Kilroy v. Kansas City A; 
K. V. Ry. Co., 15)5 S.W. 522. 

Presumi>flon of carrier's lU'gligcnce to- 
ward passenger under rule of res ij>sa loqui- 
tur is not coiK'lusivc', but. to reli(»ve carrier, 
evidence aliumb* must .satisfy jury that car- 
rier was not guilty of negligence. — Id. 

App. 15)17. In action for death of pas- 
.sc'iiger, plaintiff has biirdt'ii of estal)li.shing 
iminia facie case, and carrier is not bound 
where wiiole case rests on circumstantial 
evidc'iice to advance a more ];lausibl(‘ theory 
than that advanc(*d by ])laintiff. — Daly v. Pry- 
or, 198 S.W. 91, 197 Mo. App. 583. 

App. 15)18. In aetion against .street rail- 
way, ])laintiff did not waive bis rights nmh'i* 
doctrim* of res ipsa hapiitur, beeaii.se lie un- 
dertook to show particularly the cause of the 
a<*eident. — Stofer v. Ilarvi'y, 2(14 S.W. 587. 

App. 15)11). Where plaintiff railroad pas- 
senger i)roves an accident and resulting jier- 
sonal injury, a prt'sum])ti()n of negligence 
arises, and defendant has burden of rebutting 
.such inf ereiiet'.— Malone v. St. Loiiis-Sau 
Francisco Ry. ("o., 213 S.AV. 864, 202 Mo. App. 
485). 

Where plaintiff i>as.senger, sitting near 
coach window, was injun'd l)y a cinder from 
locomotive on another track, defendant rail- 
road was presumptively negligent, and has 
burden of showing contrary. — Id. 

App. 15)20. In an aetion against subur- 
ban railroad for injuries to prosiieetive iwis- 
seiiger, struck by ear on station i>latforni, pas- 
senger has burden of showing with reasonable 
certainty that the negligent act of defendant 
was one of the proximate eau.ses of the injury .. 
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— Willi V. United Rys. Co. of St. Louis, 224 S. 
W. 86, 205 Mo. App. 272. 

App. 1921. In an action against a car- 
rier for damages for an assault by conductor, 
the plaintiff had only to show that he was 
assaulted, the presumption then arising that 
it was an unlawful assault, and where to meet 
this defendant put in his answer that the as- 
sault was justified on the ground of self-de- 
fense and put in evidence to show such af- 
firmative defense, it was then up to the jdaln- 
tiff, to rebut that evidence, to show that the 
assault was not justified and not made in the 
defense of the conductor's iH‘rson. — Parris v. 
1 leering Southwestern Ry. Co., 227 S.W. 1071. 

In an action against a carrier for dam- 
ages for an assault and battery by conductor, 
where the defendant admitted that its con- 
ductor assaulted plaintiff, the burden rc‘sted 
on it to show that the assault was justified. 
—Id. 

App. 1921. Where a carrier permitted a 
negro passenger to ride on Its cars into a city 
where a mob attacked the car and injured the 
passenger, negligence of carrier will not be 
presumed from the mere happening of the 
accident. — Williams v. East St. Louis & S. 
Ry. Co., 232 S.AV. 759, 207 Mo. App. 233. 

App. 1923. To establish liability in a 
passenger’s action for injury from negligent 
operation of a street car, there must be some 
proof of ownership, operation, or control, to 
cast a duty on defendant. — Lester v. Wells, 
2.53 S.W. 387. 

App. 1926. Alotorbus passenger suing 
for injuries cannot be denied right to invoke 
rule of res ipsa loquitur by showing some spe- 
cific act of negligence. — Heidt v. People’s Mo- 
torbus Co. of St. Louis, 284 S.W. 840, 219 Mo. 
App. 683. 

The skidding of an automobile or motor- 
bus while traveling along wet street at eight 
or ten miles an hour cannot be presumed to 
be negligent. — Id. 

App. 1926. Burden on passenger to re- 
cover for injuries in res ipsa loquitur case 
was to show that she was passenger on bus, 
and that it skidded or left road in unusual 
manner, and that she was injured without 
negligence on her part. — Carlson v. Kansas 
City, Clay County & St. Joseph Auto Transit 
Co., 282 S.W. 1037, 221 Mo. App. 537. 

App. 1927. Railroad’s negligence was 
presumed on Injury to passenger from filler 
block thrown against him by passing train. 


— Thomas v. St. Louis-San Francisco Ry. Co., 
293 S.W. 1051. 

App. 1927. Injured passenger loses ben- 
efit of doctrine of res liwa loquitur by intro- 
ducing evidence of specific negligence only 
if it clearly shows what caused accident. — 
Smith V. Creve Cmur Drayage & Motorbus Co., 
296 S.W. 457, 220 Mo. App. 1122. 

Testimony of passenger injured when bus 
left pavement held not to show cause of acci- 
dent so si)ecifically as to exclude doctrine of 
res ipsa loquitur. — Id. 

App. 1928. Where passenger makes out 
prima facie case under res ipsa loquitur rule, 
carrier has burden to establish lack of neg- 
ligence.— Ileidt v. E*eople’s Motorbus Co. of 
St. Louis, 9 S.W.(2d) 650. 

C=»310 (2). Statutory reffnlatlons. 

See explanation^ page in. 

<Js»310 (3). Where Injnry In canned by 
nudileii Jerkn or by nnddenly or pre* 

maturely ntartlnir or ntopplna car. 

Sup. 1884. Where, after a passenger had 
entered a street car and was in the act of 
taking a seat, the car was started with such 
violence as to throw him against the glass of 
a car window, which broke under his weight 
and cut his arm, so that amputation was ne<*- 
essary, there was a presumption of negligtuice 
on the part of the servants in charge of the 
car, and the burden of proving that propter 
cure was exercised wan on the carrier. — 
Dougherty v. Missouri Puc. U. Co., 81 Mo. 
325, 51 Am. Rep. 239. 

Sup. 1884. In an action to recover dam- 
ages for injuries received by plaintiff while 
a passenger on defendant’s train, the Injuries 
resulting from the sudden checking of the 
8i)eed of the train, an instruction which puts 
the burden of proof on defendant to show that 
the checking of the speed of the train was 
the result of some unforeseen or unavoidable 
accident beyond the control of defendant’s 
agents is not erroneous. — Coudy v. St. Louis, 
I. M. & S. Ry. Co., 85 Mo. 79. 

Sup. 1899. The fact that a cable car gave 
a sudden jerk, throwing plaintiff from the 
running board is, per se, insufficient to make 
the company liable. — Bartley v. Metropolitan 
St. Ry. Co., 49 S.W. 840, 148 Mo. 124. 

Sup. 1904. In an action for Injuries to a 
passenger alighting from a street car, where 
the defense was that the car had not stopped 
for plaintiff to alight, but was moving at a 
rate of speed that rendered it dangerous for 
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her so to do, the burden was on plaintiff to 
prove that the car had 8topi)ed or had slowed 
down to a deprree rendering it safe for her to 
alight, and that a new impetus was given to 
it while she was alighting. — Reagan v. St. 
Louis Transit Co., 79 S.W. 435, 180 Mo. 117. 

Sup. 1004. In an action by a passenger 
on a stnHjt car for injuries, a showing that 
the car came to a sudden stop whereby he was 
thrown from his seat, made out a prima facie 
case in his favor. — Redmon v. Metroi>olitan 
St. Ry. Co., 84 S.W. 26, 185 Mo. 1, 105 Am. St. 
Rep. 558. 

Sup. 1909. Plaintiff’s evidence showed 
that defendant’s cable car on which plaintiff 
was riding made an unusual and violent stop, 
so that the glass in the windows was shat- 
tered and plaintiff was thrown against a 
stove; that another imssenger was thrown 
against a window with such force as to break 
the glass and bend the prottH'ting bars ; and 
that the car was run over the crossing at the 
full siK'od of the cable, which according to 
defendant’s testimony, was violative of its 
rules. There was also evidence that an iron 
plate which was along the side of the cable 
conduit was struck by the grip shank and 
dc'iited. Held to make out a case of presump- 
tive negligence. — Kriscoe v. Metrojwlitan St. 
Ry. Co., 120 S.W. 1162, 222 Mo. 104. 

Sup. 1921. The rule of res ipsa lo<iultur 
applies to action for the death of an employe 
of a transfer comijany, while loading a fur- 
nace on a freight elevator which suddenly 
started up, though dec’eased was in the em- 
ploy of an indei)endent contractor, the testi- 
mony showing that the elevator operator was 
in defendant’s employ and under deceased’s 
control only while serving him as he did any 
person using the elevator, and defendant ow- 
ing deceased the same duty a railway carrier 
owes to passengers. — Grimm v. Globe Print- 
ing Co., 232 S.W. 670. 

Sup. 1921. A street railroad company is 
presumed to have knowledge of the custom- 
ary practice of the motormen to accelerate 
siK'ed of cars only on go ahead signals from 
conductors, if such practices have continued 
for a substantial time. — Chapman v. Kansas 
City Rys. Co., 233 S.W. 177. 

Sup. 1928. Petition alleging elevator 
started in motion and descended while plain- 
tiff was alighting, causing plaintiff to fall, 
alleged general negligence within doctrine of 
res ipsa loquitur. — Roberts v. Schaper Stores 
Co., 3 S.W.(2d) 241, 318 Mo. 1190. 


Presumption under doctrine of res ipsa 
loquitur did not require verdict for plaintiff, 
but authorized such verdict. — Id. 

App. 1891. Where, in an action against 
a carrier for injuries to a passenger, it ap- 
peared that the freight train on which plain- 
tiff desired to take passage had obeyed a stop 
signal and was slowing down when plaintiff 
attempted to board the same, but in so doing 
he fell and was injured, owing to the train 
giving a sudden jerk, though there was no 
direct evidence to show the cause of the jerk, 
it would be presumed that it was owing to 
conduct on the part of those in charge of 
the motive power. — Murphy v. St. Louis, I. M. 
& S. R. Co., 43 Mo. App. 342. 

App. 1900. In order to recover from a 
cable railroad for injuries sustained by a 
passenger l)y reason of a jerk of the car, it 
is not enough to show that there was a jerk ; 
but it must affirmatively appear that the jerk 
war} an extraordinary or unusual one, at- 
tributive to a defect in the tra<‘k and an im- 
ix'rfection in the car, or to a dangerous rate 
of speed, or to the unskillful handling of the 
car by the gripman. — Pryor v. Metropolitan 
St. Ry. Co., 85 Mo. App. 367. 

App. 1906. In an action for injuries to a 
person attempting to board a street car, 
where it is shown that the usual signal for 
starting the car was given at such a time as 
to cause injury to the plaintiff, the presump- 
tion is that it was given by the conductor. — 
Kohr v. Metropolitan St. Ry. Co., 92 S.W. 
1145, 117 Mo. App. 302. 

App. 1907. Oi)€rators of a street car 
who make a sudden start of the car of suffi- 
cient violence to injure a ixissenger proceed- 
ing with reasonable care to reach a idace of 
security are presumptively negligent, and the 
presumption becomes conclusive unless it is 
shown that the manner of starting the car 
was unavoidable in the exercise of the highest 
degree of care. — Miller v. Metropolitan St. 
Ry. Co., 102 S.W. 592, 125 Mo. App. 414. 

App. 1907. In an action for injuries to a 
street car passenger as she was endeavoring 
to alight, proof that the car was brought to a 
full stop to discharge and receive passengers, 
that it suddenly started while plaintiff was 
stepping to the street, and that she was in- 
jured in consequence of a fall caused by the 
starting of the car, was sufficient to raise a 
presumption that the starting of the car was 
due to negligence. — Bell v. Central Electric 
Ry. Co., 103 S.W. 144, 125 Mo. App. 600. 
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Where a street ear i>assenffer was injured 
by the alleged premature starting of the car 
as she was endeavoring to alight, and the 
facts raised a presumption of negligence on 
the part of the carrier’s servants, its liability 
for the injuries sustained was fixed, unless it 
could show affirmatively that, not withstand- 
ing the existence of such facts, the start- 
ing of the car was the result of unavoid- 
able accident or some cause beyond its con- 
trol.— Id. 

App. 1007. Where a passenger on de- 
fendant’s train was thrown against one of the 
seats and injured by a sudden st(jpl«*i^<^‘ 
train, such evidence, in tlie absence of ex- 
idanatlon by defendant, was priina facie to 
be attributed to defendant’s n(‘glig(‘iice, un- 
der the doctrine of res ipsa locpiitur. — Todd 
V. Missouri Pac. Ky. Co., lOo S.W. 071, 120 
Mo. App. 0<S4. 

App. 1008. In an action for injury to a 
passenger, the burden is on plaintilT to show 
that the jolt to wliich tln^ injury was due was 
so sudden and unusual that it bes])oke negli- 
gence. — Hawk v. (’liicago, P. &: Q. Ky. Co., 
108 S.W. 1110, m) IMo. App. 058. 

App. 1010. Proof that a street car was 
negligently started with a sudden jerk before 
a passmiger had taken a seat in such a man- 
ner as to violently throw the passeng(‘r against 
the side of a seat made a i>riina facie case of 
actionable negligence, lU'ovided the luissenger 
ust‘d due care. — Brady v. Springfield Trac- 
tion (^o., 121 S.W. 1070, 140 Mo. App. 421. 

App. 1011. Where, in an action for in- 
juries to a passenger while att(*nipting to 
board a street car, the evidence showed that 
plaintiff was injured by the jerking forward 
of a car on a designated avenue in a city, but 
there was no evidence as to whose car it was 
or by whom it was operated, and, so far as the 
evidence disclosed, any company other than 
defendant might have owned or operated the 
car, plaintiff could not recover. — Keisenbdter 
V. United Kys. Co. of 8t. Louis, 134 S.W. 11, 
155 Mo. App. 89. 

App. 1914. Evidence that decedent was 
a passenger, and was thrown from her seat by 
a sudden and unusual jerking of the car, was 
sufficient to show that it was negligently man- 
aged; the burden Ixdng uix)n defendant to 
show that the jerking was not caused by neg- 
ligence. — Maier v. Metropolitan St. Ry. Co., 
162 S.W. 1041, 176 Mo. App. 29. 

App. 1915. In an action for the death of 
a street car imssenger from injuries due to a 


violent stop of the car, plaintiff must prove 
the stop and that it directly resulted in the 
Injury, but need not prove what negligent act 
produced the stop. — Allen v. Dunham, 175 S. 
W. 135, 188 Mo. App. 193. 

App. 1910. The rule of res ipsa loqui- 
tur applies to injuries ret*eived by passengers 
from sudden jerking of freight or mixed 
trains, only when the facts disclose such an 
extraordinary jerk or jar as would not hap- 
pen if those in charge had exerciscnl high care 
which facts must be alleged and proved. — 
Provanco v. Missouri Southern K. Co.,‘^180 S. 
AV. 955. 

App. 1917. Proof of the sudden start- 
ing forward of an electric car as a i)assenger 
was alighting raises the inference that it was 
caused by the motorman; there being no 
other reasonable or iirobable cause to which 
to attribute it.— llecke v. Dunham, 192 S.AV. 
120 . 

App. 1923. A petition, alleging that de- 
fendant so negligently o])(‘rated the train as 
to cause it to suddenly jc^k with unusual and 
unnect'ssary forct* w’heri'by passcuiger was in- 
jured, charges general n(‘gligence, authorizing 
the aijplication of tlu‘ doctrine of res ijisa 
loquitur.- -Rhodes v. Missouri Pac. K. Co., 255 
S.W. 1084, 213 Mo. App. 515. 

The cause of a sud(h‘n jerk with unusual 
force being within th(‘ knowledg(‘ of the car- 
rier, the burden shifts to it to show that such 
an event, resulting in injury to a passeng(*r, 
was not the result of carrier’s negligence. — Id. 

App. 1927. Allegation that enii)loyees 
negligently started street car held not to ju'e- 
clude ap])lication of doctrine of res ipsa lo- 
<iuitur in passmiger’s action for injuries. — 
Lich V. Wells, 290 S.W. 1013. 

App. 1928. Motorbus passenger, suing 
for injuries where bus skiddcMl, made out 
prima facie case of yn’t'siuaptive negligence 
arising under res ipsa loquitur rule. — Heidt 
V. Peo])le’s Motorbus Co. of St. Louis, 9 S.W. 
(2d) 050. 

(4). Where InJnrleM are caniied by 
colliMion. 

In an action for injuries to a passen- 
ger from a railroad collision, it is presumed 
in the first instance that the collision was the 
result of the carrier’s negligence, to rebut 
which defendant must affirmatively show that 
the collision was the result of inevitable casu- 
alty, or of some cause which human care and 
foresight could not prevent. 
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— Sup. 1904. Map:rane v. St. Louis & Sub- 
urban Ry. Co., 81 S.W. 1158, 183 Mo. 119; 

App. 1903. Robinson v. St. Louis & S. Ry. 

Co., 77 S.W. 493, 103 Mo. App. 110; 

(1905) Estos V. Missouri Pac. Ry. Co., 85 

S.W. (i27, 110 Mo. App. 71*5; Haas v. St. 

Louis & S. Ry. Co., 90 S.W. 1155, 111 Mo. 

App. 70(). 

Sup. 1895. Whore a passonsor is injured 
while in the ear of a railroad eoniptiny by a 
collision with (he train of another eoiniMiiiy, 
th(* burden of sliowinj; that tlie accident was 
not du(' (o the ne^rlijrciice of the company in 
who.M‘ car h(‘ was riding is on such company. 
—(Mark V. (Miica^-o A A. R. Co., 29 S.W. 1013, 
127 Mo. 197. 

Sup. lS9t>. Th(' fact of a collision by a 
.stn‘(‘t car with an appro.ichinjL? hook and 
laddiu* wa.y:on is sulli(*i(‘nl proof of n(‘;;li?rence 
to entitle a passcniKcr free from m‘^dijjrence to 
recover for injuries caused tlnu'eby, in tlie 
absence of evidtuice (o the contrary. -Ol.sen 
V. Citizens’ Ry. Co., 54 S.W. 470, 152 Mo. 
420. 

Sup- 1908. Where plaint ilT who was in- 
jur(‘d in a collision between str(‘et cars sued 
two stn'ct railroad (*ompanies, and charged 
tliat she sutT(‘red damages through the neg- 
ligcmce of the s(*r\ants of both, the burd<‘n was 
on h(‘r to jirovc' such charg(‘. — (3ilanda v. St. 
Tjoiiis 'Transit Co., 112 S.W, 249, 213 Mo. 244. 

When*, in an actitm for injuries to idaintiff, 
a str(‘et car ])asseng(‘r, in a collision between 
the car on which she was riding and a follow- 
ing car, the petition counted on general negli- 
gence, i)laintitr was entitled to tli(‘ benefit of 
the doctrine res ipsa hMpiitur. — Id. 

Sup. 190J). In an action for injuries to 
a ])assi‘nger in a c^ollisiou between cable 
trains, tlu* only charge of m'gligence in (he 
lietitlon was that “the defendant carelessly 
and neglig(‘ntly caused and i)ermitted the train 
on which i)laintifT was riding as a pas.s(mger 
to conn* in violent collision with another train 
of defendant’s, said oth(‘r train being on .siiid 
Twelfth street and on said incline as afore- 
said, that said collision was occasioned with- 
out any fault on the part of the plaintiff, but 
by reason of the negligence as aforesaid of 
the defendant.” Held, to be a charge of gen- 
eral negligence, so as to render applicable the 
de)ctriiie e)f re»s iiisa loeiuitur. — Price v. Met- 
ropolitan St. Ry. Co., 119 S.W. 932, 220 Mo. 
435, 132 Am. St. Rep. 588. 

In an action for injurie^s in a collision, in 
whiedi the i)assenger was fre^e from fault, the 
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burden is on elefendant to rebut the presump- 
tiem of ne*gligene*e. — Id. 

Sup. 1909. The rule that a passenger 
makes out a prima facie case against a enr- 
rie^r for persenal injurie*s when he shows that 
ho was injureul by a collisiem, and was him- 
sedf free fi*e)in neglige*nce*, appliess only where 
the petition charges negligence generally, and 
does not apply where it s]KTificnlly pleads the 
iH'gligeiit acts which caused the injury, in 
Avhich case* the burdtn is upon plaintiff to 
l>rove his case and continues with him 
throughout the ca.se. — Cardner v. Metropoli- 
tan St. Ry. (’(>., 122 S.W. 10(*>8, 223 Mo. 389. 
IS Ann. Ca.s, 1100. 

Sup. 1924. Complaint for injuries to 
pass(*nger from collision of stre<*t cjirs, having 
alh'gi'd only general negligence, proof of rela- 
tionship of carrier and pas.senger rais(\s pre- 
.sumptioii of defendant’s negligence in running 
the cans, -opcu’ating in plaintiff’s favor through- 
emt. the trial, in ab.seiice of countervailing evi- 
dcnc(\ and is not waived by unnec(‘ssary proof 
of specilic acts of m*gligence. — Kinchlow v. 
Kan.sas City, K. V. & W. Ry. Co., 204 S.W. 
410. 

In p.assenger’s action for injuries from 
colli.sion of street cars, comi>laint having al- 
l(*g(*d general negligeaice of defemdant in op- 
erating its cars, defendant had burden e)f eli.s- 
prewing ne)tice to elefemelant of ele*f(‘ctive 
condition e)f its car prior to the accident. — Id. 

Sup. 1927. Re'ceivers operating railre)ael 
must show ae’cielent was “inevitable,” where 
train ran into e*ars staneling on trae*k, injur- 
ing passenger. — lluleii v. Wlu‘eh)ck, 300 S. 
W. 479, 318 Mo. 502. 

App. 1SS7. AVhere plaintiff shows that 
he was a passenger em defeiielant’s car, and 
was injure*el withemt fault em his i>art by a 
e‘e)llisie>ii or othe*r acedelemt, he makes out a 
prima faede e*ase\ and the burdem eleve)lves em 
elefemdant to relie‘ve itsedf from liability by 
l>re>ef she)wing that the‘ injury was the result 
e)f an aeviehmt which the utmost diligence on 
its jmrt e*oulel nef have averted. — Wilker.son 
V. (’e)rrigan (kmsed. St. Ry. Co., 2G Mo. App. 
144. 

App. 1905. In an action for injuries to 
a iiasse*nge‘r in a cedllsion of defend a ill’s cars, 
where defendant admits the relation of the 
carrier and passenger betwe'eii the parties and 
the fact e>f the ce)llision, it assumes the bur- 
dem e)f disproving negligence. — AVilbur v. 
Southwest Missouri Electric Ry. Co., 85 S.AA\ 
071, 110 Mo. Api). 089. 
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App. Proof of a collision between street 
cars operated by the same company injuring 
a passenger raises a presumption of negli- 
gence of the company, placing the burden of 
proving freedom from negligence on it. — (1906) 
Goodloe V. Metropolitan St. Ry. Co., 90 S.W. 
482, 120 Mo. App. 194; (1907) Hunt v. Met- 
ropolitan St. Ry. Co., 103 S.W. 1088, 128 Mo. 
App. 79; (1912) Meegan v. Same, 142 S.W. 
1104, 101 Mo. App. 45; (1914) Tierney v. 
United Rys. Co. of St. Louis, 171 S.W. 977, 
185 Mo. App. 720 ; (1916) Gillogly v. Dunham, 
174 S.W. 118, 187 Mo. App. 551. 

App. 1908. A street car on which plain- 
tiff was a passenger was stopped in the mid- 
dle of a street crossing, and plaintiff was in- 
jured by the pole of a city fire department 
hose wagon, which crashed through the side 
of the car as the hose wagon was proceeding 
to a fire at a high speed. IT old sufficient to 
establish a priina facie case of negligence of 
the railway company under the doctrine of 
res ipsa loquitur. — Williamson v. St. Louis 
& M. R. R. Co., 113 S.W. 239, 133 Mo. App. 
375. 

App. 1910. In an action against a street 
car company for Injuries to a passenger in a 
collision between a car and a metal tower 
erected in a public square near the track, 
plaintiff being wholly without fault, the doc- 
trine of res ipsa loquitur applies. — Wolven v. 
Springfield Traction Co., 128 S.W. 512, 143 Mo. 
App. 043. 

App. 1910. A passenger who shows that 
the train collided with the top of a tree which 
had blown across the track, and that he was 
injured in consequence thereof, shows facts 
from which the presumption of negligence of 
the carrier arises, and it must show its free- 
dom from breach of duty. — Rice v. Chicago, 
B. & Q. Ry. Co., 131 S.W. 374, 153 Mo. App. 
35. 

The presumption of negligence of a car- 
rier arising from proof of Injury to a pas- 
senger in consequence of the train colliding 
with an obstruction on the track is. not over- 
come in every case by the carrier showing 
conclusively that the obstruction was one not 
under its control, because there are instances 
where a carrier is otherwise negligent, and its 
negligence has operated proximately to oc- 
casion the obstruction.— Id. 

App. 1911. Where a street car xmssen- 
ger proves that he was a passenger, and that 
he was injured in a collision between the car 
and a train at a railroad crossing, the street 
railway company has the burden of showing 


that the collision was not caused by its neg- 
ligence, but was due to unavoidable accident 
or to the negligence of another. — Augustus v. 
Chicago, R. I. & P. Ry. Co., 134 S.W. 22, 163 
Mo. App. 572. 

App. 1911. Where the relation of carrier 
and passenger exists, ordinarily, a presump- 
tion of negligence or the doctrine of res ipsa 
loquitur alone will be sufficient as prima facie 
proof on showing the facts of a collision and 
Injury. — Miller v. United Rys. Co. of St. 
Louis, 134 S.W. 1045, 155 Mo. App. 528. 

App. 1913. Where a street car passen- 
ger was injured in a collision between defend- 
ant's strcK't car and a switch engine, the res 
ipsa loquitur doctrine applied. — Nagel v. Unit- 
ed Rys. C'o. of St. Louis, 152 S.W. 021, 169 
Mo. App. 284. 

App. 1918. Allegations that street rail- 
way carelessly and negligently allowed street 
car on which plaintiff's wife was passenger 
to collide with another car on same tra(*k 
charged general negligence, to which tin* res 
ipsa loquitur doctrine applied. — Stofer v. Ilar- 
vej', 204 S.W. 587. 

App. 1919. In favor of street railroad’s 
passenger suing its receivers, there is no 
pre.sumption that she was injured at all in 
a collision, or consequently that her alleged 
condition resulted therefrom ; the only pre- 
sumption she can rely on is the presumption 
of negligence arising from the fact of colli- 
sion. — Stofer V. Dunham, 208 S.W. 641. 

App. 1020. Where street cars collided 
and a passenger on one was pushed or thrown 
into the street and injurecl, the carrier has 
burden of showing it was not negligent. — 
Lowder v. Kansas City Rys. Co., 221 S.W. 
800. 

App. 1924. Where a street car and mo- 
tor truck collided at crossroads. Injuring a 
passenger, the doctrine of res ipsa lociuitur 
applies in Mls.sourI against the street car com- 
pany or its receiver, though it had no control 
over the truck, and negligence is presumed. — 
Gibson V. Wells, 258 S.W. 1. 

In a passenger's action against a street 
car company for injuries from a collision, the 
mere fact that plaintiff offers some proof of 
specific acts of negligence does not prevent 
her from invoking the res ipsa loquitur rule. 
—Id. 

App. 1924. Proof of a collision between 
a street car and a motor truck, and conse- 
quent injury to a passenger in the former. 


This Digest is compiled on the Key-Number System. For explanation, see page Hi. 




6 M D— 357 


CARRIERS 


<5=»316(5) 


gives rise to a presumption of negligence, 
though the truck was not under the carrier’s 
control, and casts on the latter the duty of 
showing that the collision could not have been 
avoided by exercising the highest degree of 
care.— Cecil v. Wells, 259 S.W. 844, 214 Mo. 
App. 193. 

App. 1927. Injured passenger, relying on 
doctrine of res ipsa lociuitur, need prove only 
relation of passenger and currier, carrier’s 
exclusive control of car, collision, consequent 
injury, and extent. — Smith v. Creve Cceur 
Drayagc & Motorbus Co., 290 S.W. 457, 220 
Mo. App. 1122. 

App. 1927. Where Injured motorbus pas- 
senger made case under res ipsa loquitur doc- 
trine, company must show absence of negli- 
gence. — St(*giuan V. IVople’s Motorbus Co. of 
St. Louis, 207 S.W. ISO, 103. 

<S). Where fnjiirleff nre eanned by 
derullinent. 

In an action against a railroad company 
for iK'rsonal injuries sustained by reason of 
the derailment of the car in which plaintiff 
was a passenger, the burden is on defendant 
to show that the derailment was not due to its 
negligence. 

In an action against a railroad company 
for i)er.sonal injuries sustained by r(»ason of 
the derailment of the car in which plaintiff 
was a passenger, th(‘ burden is on defendant 
to show that the derailment was not due to Its 
iiegligenc(\ 

—Sup. ISOO. Furnish v. Missouri Pac. Ry. 

Co., 13 S.W. 1044, 102 Mo. 43S, 22 Am. St. 

Rep. 7S1; (1801) Id., 15 S.W. 315, 102 

Mo. 000, 22 Am. St. Rep. 800 ; 

App. 1800. Dimmitt v. Hannibal & St. J. 

Ry. Co., 40 Mo. App. 654; (1007) Bowlin 

V. rnion Pac. R. (^.o., 102 S.W. 631, 125 

Mo. App. 419. 

Sup. 1885. Plaintiff having offered evi- 
dence tending to prove that he was a pas- 
senger on defendant’s train, and that he was 
injured without any fault on his part by the 
derailment of the train, made out a i)rima 
facio case entitling him to a verdict, unless 
it was rebutted by the evidence of the defend- 
ant showing that the accident was not the 
result of w’aut of care and vigilance on his 
part. — Hii>sley v. Kansas City, St. J. & C. B. 
R. Co., 88 Mo. 848. 

Sup. 1004. In an action for Injuries to a 
pasii^mger by a derailment of the car, caused 
by a defective switch, proof of the fact of 
derailment and of the injury was sufllcient to 


establish a prlma facie case of the carrier’s 
negligence, which, unless explained, entitled 
the passenger to a recovery. — Logan v. Met- 
ropolitan St. Ry. Co., 82 S.W. 126, 183 Mo. 
582. 

Sup. 1907. Where a street car passenger 
was injured by the derailment of a car caused 
by a brick on the track, plaintiff established a 
I)rima facie case by proof of her relation as a 
passenger, and that she was injured by the 
derailment of the car. — OHJara v. St. Louis 
Transit Co., 103 S.W. 54, 204 Mo. 724, 12 L. 
R. A. (N. S.) 840, 11 Ann. Cas. 850. 

Sup. 1909. Where decedent was injured 
by l>eing thrown against the stove by the sud- 
den derailment of a street car, plaintiff could 
assume the derailment was caused by negli- 
gence, and if the company did not show want 
of negligence, or that the accident was caused 
by an independent cause, it would be conclu- 
sively i>resumed that the accident was due to 
its negligence. — MacDonald v. Metropolitan 
Sf. Ry. Co., 118 S.W. 78, 219 Mo. 468, 16 Ann. 
(’as. 810. 

Sup. 1914. Where a passenger was in- 
jured in a railroad wreck, the preRumi)tlon 
is that such wreck was caused by some negli- 
gence of the carrier, and the burden of proof 
is upon the carrier to rebut this presumption 
and establish due exercise of care. — Powell 
v. I’nion I’ac. R. Co., 164 S.W. 628, 255 Mo. 
420. 

Sup. 1916. Proof that injury to passen- 
ger was caused by derailment throws the 
burden on defendant carrier to show freedom 
from negligence. — Craig v. United Rys. Co. 
of St. Louis, 185 S.W. 205. 

Sup. 1025. Where street railway passen- 
ger showed that car was derailed, and that 
he was Injured thereby, he had made prima 
facie case, and burden was on defendant to 
show that utmost skill, foresight, and dili- 
gence could not have prevented accident — 
Trowbridge v. Fleming, 269 S.W. 610. 

Sup. 1020. Presumption of railroad’s 
negligence merely relieves one injured of ne- 
cessity of alleging and proving specific negli- 
gence. — Bond v. St. Ijouis-Snn Francisco Ry. 
Co., 288 S.W. 777, 315 Mo. 987. 

Carrier must establish that injury to pas- 
senger in wu’ock was occasioned by inevitable 
accident, or by some cause which human pre- 
caution and foresight could not have averted. 
—Id. 

App. 1877. Burden of proof as to neg- 
ligence of carrier in action for injury to a 
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ptisseiijrtM', whore oar was thrown from the 
track. See Iladorlein v. St. Louis li. Co., 3 
Mo. Api). (iOl, memoraiidiim. 

App. 11)03. An injury to a imssenffor by 
the derailment of a street oar is of itself prlma 
facie evidence of noffli^jence on the part of the 
railroad company, which the latter is bound 
to rebut by proof that the accident was not 
due to the carelessness of its employes, in 
order to escape liability. — II(*yde v. St. liOuis 
Transit Co.. 77 S.W. 127, 102 Mo. App. 537. 

App. 1013. The fact that the wheels of 
a passenger car left the rails and ran along 
the lies witliout any showing of defective 
wheels or trucks made a strong prima facie 
showing that the track or roadbed was de- 
fective. — Williams v. Chicago, 11. & Q. Ky. 
Co., 155 S.W. 04, 101) Mo. App. 40, S. 

App. 11)14. While the burden Is not on 
a pa.sseiiger, injured in a derailnauit, to show 
any negligence causing tlu^ derail iiumt, where 
she alleges general lu'gligence by the carrier, 
she may nevertheless show .spcHulic defects 
without destroying tlu' pn'suiuption of negii- 
geiict* by the carrier.- ratt(‘rs(m v. Spring- 
fi(‘ld Traction Co., 103 S.W. 1)55, 178 Mo. App. 
250. 

App. 1015. That a passenger was injur- 
ed by the derailment of tlie coach in which he 
was riding held to establish a prima facie case 
of the negligence of the carrier, and to escape 
liability it must reiM‘1 it.-- Siegel v. Illinois 
Cent. K. Co., 172 S.W. 420, ISO Uo. App. 
645. 

App. 1916. Injuries through derailment, 
rai.se presumption of negligence. — Ju(‘kmaun 
V. St. I.,ouis & II. Ry. Co., 187 S.W. 780. 

App. 1926. A(‘tion for injury to pa.ssen- 
ger caused by derailment of train is within 
doctrine of res ipsa hKiuitur.— Watson v. Chi- 
cago Creat Western li. Co., 287 S.W. 813, 221 
Mo. App. 021. 

<gs»310 (6). Where noeident In canned by 
colllMlon with anlmuln. 

Sup. 1927. Carrier has burden of prov- 
ing derailment causing injury to railway mail 
clerk on duty was inevitable accident, which 
could not have been avoid(‘d by use of “very 
liigh degree of care and caution.” — Scheiper.s 
V. Missouri Pac. R. Co., 29S S.W. 51. 

App. 1919. In passenger’s action against 
street railroad for injuries in collision, except 
as to negligence resulting in collision, which 
was presumed, plaintiff had burden to prove 
all other necessary elements of her case, such 


ns that she wn.s injured in the collision. — 
Stofer v. Dunham, 208 S.W. 641. 

App. 1920. Plalntlflf having been a pas- 
senger on defendant street railway’s car and 
fre(‘ from ni»gligcnce, proof of happening of 
collision iH'tweeii car and a team of horses 
and injury to plaintiff raises a i)resumption 
of m‘glig('n(‘e against tlie railway, and makes 
a prima facie ease for plaintiff, casting bur- 
den on railway to show freedom from negli- 
gence.— Yates v. United Rys. Co. of St. Louis, 
222 S.W. 1034. 

(7>. Illnolilnery or Instramcntall- 
tles, mill ilefeets therein. 

Sup. 1878. If a hack used hy a common 
carrier suddenly breaks down resulting in an 
injury to a passengew, it rests on the carrier 
to show tlmt the back was sound and road 
wortliy, and that the accident was ca list'd by 
a defect wliich could not liave l>ecn foreseen 
hy the utmost skill.- -l.einon v. Chanslor, 6.S 
Mo. 340, 30 Am. Rep. 799. 

Sup. 1.S92. In an action against a cable 
railway for personal injuries cans(*d hy tln‘ 
running away of a car on which plaintiff was 
a passt'iigcr, the result of the breaking of a 
grip shank, the fact that the brakes proved 
insuflicient to hold the cars when the grip 
shank broke raises a presumption that they 
were defective in ctuistructitin. — Sharp v. Kan- 
sas (’ily Cable-Railway Co., 20 S.AV. 93, 114 
Mo. 94. 

In an action against a cable railway for 
perstmal injuries caused hy the running away 
of a car on which i>laintiff was a passenger, 
the result of the breaking of a grij) .'■Jiank, 
plaintiff cannot complain that lie was com- 
pelled to carry the burden of jiroof on the 
trial, wlien the court charged that “the burden 
of proof is upon the defendant to establish to 
tlie n‘a.sonahle satisfaction of tht^ jury that 
it could not discover any insuflieiency of the 
grip shanks or rail hrak(‘s, if any there was, 
hy the exercise of the utmost practicable skill 
and foresight.” — Id. 

Sup. 1895. When a passenger suffers In- 
jury hy the breaking down or overturning of 
a railway coach, the i)rima facie presumption 
is that it was occasioned by some negligence 
of the carrier, and the Imrdeii is upon tlie 
carrier to rebut the presumption. — Clark v. 
Chicago & A. R. Co., 29 S.W. 1013, 127 Mo. 
197. 

Sup. 1895. Whore injury to a passenger 
is shown to have heim oeeasionod hy reason 
of some defect or imperfection of appliances. 
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or by Romp omission of duty or neslipent act 
of the servants of the carrier, it raises a 
presumption of neslij^ence on the part of the 
carrier. — Hite v. Metropolitan St. lly. (^o., 31 
S.W. 202, 130 Mo. 132, 51 Am. St. Rep. 555, 
rehearing denied 32 S.W. 33, 130 Mo. 132, 51 
Am. St. Rep. 555. 

Sup. 1904. Where the sudden stopping 
of a street car caused a passenger to be 
thrown from liis seat and injured, and, in an 
action by him for the injury, the cause of the 
same was aUeg(‘d to be the violent stopping 
of the car, and there was evidence that a bolt 
or i>iece of iron of some kind was taken out 
of the slot rail after the acchhmt by defend- 
ant’s servants and takim away by them, the 
charaet(*r <>f such ])i(‘eo of iron b(‘ing within 
tlie knowledge of def(‘ndant, the burden was 
on defendant to show how the obstruetion, 
whatever it was, got into the rait.--Redmon 
V. !M(‘t roi'ilitan St. Ry. (’o., 81 S.W. 20, 185 
Mo. 1, 105 Am. St. R(‘p. 5.58. 

Sup. 1909. Wliere the case discloses an 
unusual occurrence in tlie operation of ma- 
chinery (Milirely under defendant’s control, 
an injury without idaintifif’s fault, and the un- 
dis]>uted relation of carrier and i)asseng(‘r, 
presumptive negligence arises, and the doc- 
trine of r(‘s ipsa bMpiitur is fully applicalde. 
- l»rice v. ]M(‘troi»olilan St. Ry. (’o., 119 S.W. 
932, 220 IVIo. 435, 132 Am. St. Rep. 5SS. 

Sup. 1909. In an action for injuri(‘S re- 
ceived whih‘ a pass(‘nger on an elevator, the 
evhUmce showed that plaintitf stei)ped into 
the elevator; that ther(‘ was no person in the 
(‘b'vator to run it, and, that immediately 
njxm h(*r stc^pping in, the elevator began to 
desc<‘nd and she was injured in attimipting to 
g('t out. that plaintitf was not required 

to show what might have caused the elevator 
to descend, nor to show that certain things 
did not caus<‘ it to do so, but was only re<iuin*d 
to show what did cause its descent. — (’ooiK^r 
v. (’entury Realty (k)., 123 S.W. 848, 224 Mo. 
709. 

Sup. 1914. Where a passenger was in- 
jured in a wreck caused by a broken rail, the 
]>roof raised a prima facie case under the 
doctrine res ipsa bMpiitur recpiiring submis- 
sion to the jury. — Brown v. Louisiana & M. 
11. U. Co., 105 S.W. 1000. See Carriers, 
320(12) in this Digest. 

Sup. 1928. Plaintiff, injured by fall 
from elevator, was entitb*d to presumption 
that eh‘vator was negligently maintained, con- 
structed or oiKM’at(*d, under doctrine of res 
ipsa locpiitur. — Roberts v. Schaper Stores Co., 

3 S.W.(2d) 241, 318 Mo. 1190. 


App. 1891. In an action for injuries 
caused by plaintiff’s dress catching on a 
threaded holt on the platform of defendant’s 
street ear, causing her to fall to the ground, 
wher(> there was no direct evbbmce that the 
bolt was an unnsual apx>lianc(‘ or dangerous, 
the evidence was not insulficieiit ; the grava- 
men of the complaint being that the holt 
extendiHl three-eighths of an ineh above the 
tap, and no direct evidence was nect‘ssary to 
prove that a holt In that condition is likely to 
produce such accidents. — Chart rand v. South- 
ern Ry. (’o., 57 Mo. App. 425. 

App. ltK14. The law is that a railroad 
eompany (Migagc'd in the carriage of passen- 
g(‘rs is retpiired, so far as it is capable by 
hninaii can' and foresight, to carry them safe- 
ly, and it is responsible for all injuries to its 
passengers from even the slightest negligence 

its part, and when a iwisscngcr suffers 
injnrb's from the breaking down or overturn- 
ing of the coa(*h in wlii(*h he is riding, a prima 
facie presumi)tion arist's that such casualty 
was caused by negligence on the* part of the 
carrier, and the Ijiinhui is on the latter to 
n'pel such prcsumiJtioii, and to show that the 
injury was tln^ result of inevitable accident 
or soint' cause which human precaution and 
foresight could not have averted. — Holland 
V. St. Louis tV: S. F. R. Co., 79 S.W. 508, 105 
Mo. App. 117. 

App. 1904. Where a gate on the rear 
platform of a strtM't car swung open while the 
ear was in motion, allowing plaintiff to fall 
through and injuring htu-, the bappeming of 
tin* accident created a i)resnmi)tion of negli- 
genc(‘ on the part of the strt'ct car compjiny, 
casting upon it the burdi'ii of showing free- 
dom from negligence. — Aston v. St. Louis 
Transit Co., 79 S.W. 999, 105 Mo. Apji. 220. 

App. 1901. Tlio d(M*tnne of rc's ipsa lo- 
quitur ai>plies to a handrail on a street ear. 
list'd by ])assengers to assist tlu'ni in boarding 
and alighting, and which gives way in the 
hand of a jiassenger struggling to rt'gain his 
balance on the ear’s suddenly starting. — ^le- 
Carty v. St. Louis & S. Ry. Co., 80 S.W. 7, 
105 Mo. App. 590. 

App. 1905. The unexplained slipping of 
a brake on a street ear, so that it revolves 
and strikes a passenger boarding the car in 
the face, anthorizt'S an inference of negli- 
gence on th(' p.‘irt of the employ^ In charge 
ol such brakt'. -Thompson v. St. Louis & S. 
Ry. Co., 80 S.W. 405, 111 Mo. App. 405. 

App. 1900. Proof of injury to a passen- 
ger, by the heel of her shoe catching on a 
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piece of metal projecting from the step of 
the street car, makes a prlma facie case of 
negligence, putting on the carrier the burden 
of disproving it. — Rattan v. Central Electric 
Ry. Co., 96 S.W. 735, 120 Mo. App. 270. 

App. 1907. The collapse of a trap door 
forming a part of the floor of a street car, un- 
der the weight of a passenger who was simply 
walking thereon, resulting in Injury to her, 
was evidence of negligence under the doc- 
trine res ipsa loquitur. — Jorden v. St. Louis 
& M. R. R. Co., 99 S.W. 402, 122 Mo. App. 
330. 

App. 1907. Where a passenger on a street 
car was injured by stepping on an electrified 
metal plate in defendant's car, and receiving 
an electric shock, the burden was on defendant 
to show that the presence of the electricity 
could not have been detected and prevented 
by the exerci.se of the highest degree of care. 
— McRae v. Metropolitan St. Ry. Co,, 102 S. 
W. 1032, 125 Mo. App. 562. 

App. 1010. In an action for injuries from 
a defe<!t in a station platform received in 
alighting, the burden is on plaintiff to show 
that the injury Is directly traceable to the 
accident. — McClanahan v. St. Louis & S. F. 
R. Co., 126 S.W. 535, 147 Mo. App. 3SG. 

App. 1914. The burden was on the plain- 
tiff, in an action for injuries received by him 
from leaning against a defective truck on de- 
fendant's station platform, where he was 
waiting to meet a passenger, to show that 
his injury was caused by defendant’s neg- 
ligence. — Stark V. Chicago, R. I. & P. Ry, Co., 
166 S.W. 850, 179 Mo. App. 225. 

App. 1916. One Invited to take passage 
in an elevator, injured by the falling of the 
door, cannot be deprived of the presumption 
of res ipsa loquitur in her favor by reason of 
evidence Introduced by defendant. — Anderson 
v. American Sash & Door Co., 182 S.W. 
819. 

^s»316 (8). Where tnjvrlee are caaaed by 
exploaion. 

App. 1905. The mere fact that a loco- 
motive boiler exploded, injuring a passen- 
ger was prima facie proof that the engine 
was unsafe or mismanaged. — Kelly v. Chi- 
cago & A. Ry. Co., 87 S.W. 683, 113 Mo. App. 
468. 

App. 1906. An explosion occurred on an 
electric car, breaking the window glass, caus- 
ing the car to burst into flames and frighten- 
ing the passengers, one of whom was injured 
by either jumping or being pushed out of a 


window. Held fiufflclent to establish a prima 
facie case of negligence on the part of the 
carrier. — Brod v. St. Louis Transit Co., 91 
S.W. 903, 115 Mo, App. 202. 

App. 1914. Occurrence of violent explo- 
sion of street car controller, accompanied 
by loud detonations, electric fire, heat, smoke 
and obnoxious fumes, held prima facie evi- 
dence of negligence and to lmix)se on the 
company the burden of proving unavoidable 
accident. — Agnew v. Metropolitan St. Ry. Co., 
165 S.W. 1110, 178 Mo. App. 119. 

^»310 (O). Where peraon Injnred Is pas- 
senirer oa freight train. 

App. 1002. More or less jerking and 
jolting l)eing incident to the oi>eration of a 
freight train, negligence cannot be inferred 
from the mere fact that a pnsseng(*r thereon 
was injured from a jar occasloiu»d by the 
sudden stopping of the train. — Erwin v. Kan- 
sas, Ft. S. & M. Ry. Co., 68 S.W. 88, 94 Mo. 
App. 289. 

In an action for personal injuries re- 
ceived while riding as a passenger on a freight 
train, negligence could not be inferred from 
the mere fact that the plaintiff was injured 
from a jar oc'casloncnl by the stopping of the 
train, in view of the fact that there is more 
or less jerking and jolting incident to the 
operation of such trains. — Id. 

App. 1907. In an action for Injuries to 
a passenger on a freight train, whore it was 
proved that the injury was caused by the 
sudden and violent stopping of the train, a 
prima facie case was made out against the 
carrier which cast upon it the burden to 
show that the accident was not the result 
of a want of care and skill which the law 
imposes upon a common carrier. — Bussell v. 
Quincy, O. & K. 0. R. Co., 102 S.W. 613, 125 
Mo. App. 441. 

App, 1908. The fact that a sudden and 
violent jolt or jar accompanies the stopping 
of a freight train will not raise ipso facto a 
presumption of negligence. — Hawk v. Chi- 
cago B. & Q. Ry. Co., 108 S.W. 1119, 130 Mo. 
App. 658. 

The fact that a passenger on the seat 
running lengthwise of a caboose, with his 
face turned toward the door, was thrown 
therefrom to the floor by a jolt accompanying 
the stopping of the train, is insufficient to 
raise a presumption of negligence. — Id. 

App. 1908. The res ipsa loquitur doc- 
trine applies to Injury received by a passen- 
ger on a freight train where cars were cou- 
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pled so violently that he was thrown from 
a trunk on which he was Kitting in the caboose, 
through a side door, to the ground, a water 
keg in the car was overturned, etc. — Mitchell 
V. Chicago & A. Ry. Co., 112 S.W. 291, 132 Mo. 
App. 143. 

App. 1910. The mere fact that a person, 
in attempting to board a moving freight train, 
is thrown off by a jerk of the train, does not 
warrant the conclusion of defective track or 
train appliances or negligent operation, and 
hence the doctrine of res ipsa loquitur does 
not apply. — Ray v. C'hicago, R. & Q. Ry. Co., 
126 S.W. 543, 147 Mo. App. 332. 

App. 1910. Where a i)as.senger on a 
freight train was injured as the result of a 
sudden jerk, the dwtrine of res ii>sa loquitur 
does not obtain so as to re<iuire the carrier to 
acquit itself of negligence in the absence of 
proof that the jerk was extraordinary and 
unusual.— Tickell v. St. Louis, 1. M. & S. Ry. 
Co., 129 S.W. 727, 149 Mo. App. 64S. 

^=>317. — Admissibility of evidence* 

Contributory negligence, see post, ®=>343. 

(1). In ficeneral. 

Sup. ISSS. In an action for injuries from 
the negligent starting of a street car, testi- 
mony of a former driver of the same car that 
there were four ditfereiit t<*ams us<‘d, one of 
which was apt to start with a jerk, while the 
others were tractabb*, and that, though he 
had left the service of defendant, he knew 
that the same teams were employed on the 
car up to the time of the accident, though he 
could not say which team was attached to 
the car on that day, is admi.ssible, though the 
real issue in the case was the conduct of de- 
fendant’s servant in the management and 
control of the motive power. — Dougherty v. 
Missouri R. Co., 8 S.W. 900, judgment re- 
versed on rehearing 11 S.W. 251, 97 Mo. 
647. 

Sup. 1920. In an action for injuries sus- 
tained in a train wreck, evidence that the 
train was running on regular time, and as 
to the distance between two points, was com- 
lietent. — Day v. Lusk, 219 S.W. 597. 

Sup. 1922. In a street railway passen- 
ger’s action for Injuries sustained while 
alighting, testimony of plaintiff that after an 
examination by a physician she suffered pain 
and had a fainting spell after leaving his of- 
fice held admissible, in connection with testi- 
mony by the physician that he made an ex- 
amination of plaintiff’s limbs, resulting in 
pain, and that it disclosed excessive tenderness 


ns against an objection that the injury must 
have resulted from defendant’s act. — I^ooff v. 
Kansa.s City Rys. Co., 246 S.W. 578. 

App. 1877. Admissibility, in action for 
Injuries to a passenger, of evidence as to the 
condition of the track, together with the rate 
of si)God. See Haderlein v. St. Louis R. Co., 
3 Mo. App. 601, memorandum. 

\ 

^s>317 (2). Notice to carrier of matter* 
calllnar for exerclae of care. 

Sup. 1926. Evidence of statement of sec- 
tion foreman showing knowledge of condi- 
tion of bridge held competent for substantive 
puri)oses in action for injuries to mall clerk. 
— Bond V. St. Tjouis-San Francisco Ry. Co., 
288 S.W. 777, 315 Mo. 987. 

App. 1921. In an action for injuries 
from being pushed under a moving street car 
by a crowd of fellow pas.sengers on Sunday, 
evidence of the behavior of the usual Sunday 
and holiday crowds was admissible as bear- 
ing on defendant’s duty to anticipate the 
danger and guard against it, and the fact that 
at times the crowds were larger would make 
no difference, since the crowd, whether large 
or small, acted in the same way. — Grubb v. 
Kansas City Rys. Co., 230 S.W. 675, 207 Mo. 
App. 16. 

^=:>317 (H). Act* or omission* and compe- 
tency of carrier’s employes* 

Sup. 1874. In an action against a street- 
railway company for damages for breach of 
duty by the defendant, as a common carrier, 
in carrying a imssenger, the evidence showed 
that the driver of the car Insulted and abused 
the passenger, and threatened to put him off 
the car; that such threats and insults were 
kept up until the car reached a station, where 
another driver was placed in charge of the 
car, the first driver still remaining in the 
car, and continuing the conduct complained of. 
Held, that evidence as to the insults and acts 
of the driver after he had been relieved by 
the second driver was properly admitted. — 
Malecek v. Tower Grove & L. Ry. Co., 57 Mo. 
17. 

In an action against a street-railway com- 
pany to recover damages for Insulting and 
abusive acts of an employ^, having charge of 
the car, to a passenger on such car, it appear- 
ed that, a few days after the acts complained 
of, plaintiff called upon the superintendent of 
the company, who refused to hear anything 
relative to the transaction, and told plaintiff 
that he had directed the drivers to throw him 
out of the car. Hcld^ that evidence of these 
facts was admissible to prove that the com- 


Consult Pocket Part for later cases. For explanation, see page ill. 



C=>317(3) 


CARRIERS 


6MD— 302 


l)an.v, tlironffh the snperintoiuloiit, had rec- 
o?;nl:!ed the assault by the driver. — Id. 

Sup. 1890. In an action for injuries sus- 
tained hy jumping from a moving train be- 
cause of improper conduct of the conductor, 
it was proper for plaintilT to explain the 
reason for such an act on his part, over an 
objection that the question was incomi)etent 
and irrelevant. — Spohn v. Missouri Pac. Ry. 
Co., 14 S.W. 8cS0, 101 Mo. 417. 

App. 1884. Other acts of violence by 
servants of carrier. See Hayes v. St. Louis 

R. Co., 15 Mo. App. 584, memorandum. 

App. 1910. In an action against a rail- 
way comi>any for an assault by a brakeman 
uiK)n a imssenger who attempted to board a 
train aft(*r it started, and exhibition of whose 
ticket was demanded l)y the ])rak(‘man on the 
car steps, evidence that the passenger was 
crippled and thus prevented from boarding 
sooner was proiKT. — Cathey v. St. Louis & S. 
r. R. ("o., 130 S.W. 130, 149 ^lo. App. 134. 

(gr»317 (4). Condition of onrrlor*« preni- 

iMOH. 

Sup. 1902. On an issue whether a plat- 
form on which plaintilT slipp<'d while jumping 
from a moving train was greasy at the time, 
«*vidt‘n(*e as to wheth(*r there was gr(‘ase on 
it five months befor<‘ was too r(‘mote.— New- 
corni) V. New York Cent. & II. It. R. Co., 09 

S. W. 318, 109 Mo. 4(K). 

On an issue whether a platform on which 
plaintiff sli[>])ed whib» juminng from a mov- 
ing train was greasy at the time, evidence as 
to whether there was grease on tli(‘ platform 
a week afterwards was inadniissi!)le. — Id. 

Sup. 1909. In an action for injuries to 
a passenger eaught b(*tweeii the ear and a 
railing parallel to the track extending over 
a viaduct, (widoiiee is not admissible to show 
how similar viaducts are protected by rail- 
ings ill other cities, as the question in issue 
was whether the eonstruetion and mainte- 
nance of the particular railing was negligence, 
which must be decided from c‘videiice showing 
its construction. — .loyce v. Metropolitan St 
Ry. Co., 118 S.W. 21, 219 Mo. 344. 

(5). Condition of TelilGleii and ap« 
pllancea. 

Sup. Ii)n2. Where a imssenger, hy mis- 
take, boarded the wrong train, and was in- 
jured by jumping from it while in motion, 
evidence as to whether ther(» were signs or 
placards on the car five months previous was 
t(H> remote to afford a basis for an inference 


as to the condition nt the time of the acci- 
dent. — Newcomb v. New York Cent. & II. R. 
R. Co., ()9 S.W. 348, ICO Mo. 409. 

Sup. 1908. In an action for injuries to 
a passenger in an elevator, through the fall- 
ing thereof, evidence reljitiiig to the condition 
of the elevator as far back as two years prior 
to th(‘ injury and on down to within a few 
days th(*reof, and tending to show that the 
elevator would not run properly, that the 
cable was rusty and rotten, that holts were 
kK)se, that tlie guide shocks were constantly 
getting out of place, and that the rod govern- 
ing the safety appliances was so bent th(‘y 
would not proixu’ly iHuform their functions 
was admissible. — Orentt v. Century Rldg. Co., 
112 S.W. 532. 214 Mo. 35. 

Sup. 1J)21. That a door of an intornrban 
ear eqnipp('d with an automatic catcli or 
si>ring to keep the door open clos('d on a pas- 
seng(M*’s hand si)oke for itself, and raised an 
inferenoe Hint the cntcli wns defective, though 
there was t(‘stimony that after tlie accidc'iit 
tlio conductor examined the eateli and found 
it 111 good eomlition.- - Anderson v. Kansas 
City Kys. Co., 233 S.W. 203. 

<<»). C'oiifli<l<»n of irnolc or rc»n(11>e<1. 

Sup. 1882. In an action against a rail- 
road eoini)an.v, 1)ased on defendant’s iK'gli- 
g(»nee in running its trains over a portion 
of its road, rtmdmvd dangeTous ])y reason of 
having l)(*en undermined i).v a flood of watt'r, 
it appeared from tlie evidence that the rain- 
storm on tlu‘ niglit of th(‘ disaster was wholly 
uni)re(-edent(*d in violence, and the quantity 
of water which fell during its continuance 
was on that account of such a character that 
deftaidant, in const rnetion of its roadbed, was 
not required to aiitieii)ato or jerovide against 
it. Held, that evidence to the efieet that, aft- 
er the accident, a ik'W pile bridge bad been 
built by defendant where the old one was, was 
inadmissible. — Ely v. St. Louis, K. C. & N. Ry. 
Co., 77 Mo. 34. 

Sup. 1885. In an action against n car- 
rier for injuries to a passenger caused by the 
derailment of a train, evidcaice of the condi- 
tion of the roadbed at i>laces other than the 
immediate vicinity of the accident, and of 
other accidents occurring at such places, is 
properly excluded. — Ilipsley v. Kansas City, 
St. J. & C. R. R. Co., 88 Mo. 348. 

In an action against a carrier for inju- 
ries to a i)asseiiger, evidence that defendant, 
several montlis after the accident causing the 
injury, repaired its road by putting in new 
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rails and ties at various ijla?efl, was inadmis- 
sible.— Id. 

Sup. 18S7. In an action affninst a rail- 
road company for injuries to a iKisstuijrer 
claimed to have been caused by the bad con- 
dition of defendant’s track at the place of 
the accident, the condition of the roadbed at 
the place or in the immediate vicinity of the 
accident may be shown; but evidence as to 
its condition a mile and a half from the place 
of the accident is incomiK'tent and inadmis- 
sil)le. — Sidekum v. AVabash, St. L. & P. Ry. 
(V)., 4 S.W. 701, 5)3 Mo. 400, 3 Am. St. Rep. 
540. 

Sup. 1904. Where, in an action for inju- 
ries to a passenjjer on a street car by reason 
(►f an alleged defective switch, there was evi- 
dence that the switch was in the same con- 
dition at the time it was examined by a wit- 
ness, eight days after the aceddent, as it was 
at tin* time of the accident, his evidence as 
to its condition wlnai he examined it was 
not objectionable as too remote. — Logan v. 
Metroi)olitan St. Ry. Co., 82 S.AV. 12(5, 1S3 
Alo. 582. 

Sup. lOOiS. In an action for death of a 
j5asseng(‘r, caused by his being struck by a 
car on tin* adja<‘ent track going in the oppo- 
,'‘it(* dir(*(‘lion from tlie one in which he was 
riding by lu-otruding his head outside of the 
car, (‘vidence as to whether the surface of the 
rails and tracks at the point of the injury 
W(‘re even or uneven was admissilde. — (hige 
V. SI. Louis Transit Co., 109 S.W. 13, 211 Mo. 
135). 

Sup. 1905). In an action for injuries to a 
str(‘<*t car passenger struck by a cross-beam 
n(‘ar tin* track on a curve*, <*vidence that one 
track at that place was higher tlian the other 
causing a car passing the beam, in rapid mo- 
tion, to lurch, throwing tlie car n(*ar to the 
beam, was admissible on the (piestion of the 
company’s neglig(*nce. — Cardner v. MetroiKd- 
itau St. Ry. Co., 122 S.AV. 10Ci8, 223 Mo. 389, 
IS Ann. Cas. HOG. 

Sup. 1915. Where a passenger was 
thrown from a str(*t*t car and killed, evidence 
tliat other cars of the same pattern jolted 
badly over the uneven tracks at that point is 
admissible. — Hatchett v. United Rys. Co. of 
St. Ixmis, 175 S.AV. 878. 

AVhere a imssenger was thrown from a 
street car and killed, evidence of a depression 
in the tracks, causing jerks, was admissible. 
—Id. 

App. 1878. In an action against a street 
railroad for injuries to a passenger, caused 


by a defective condition of the track, testi- 
mony as to the condition of the track at other 
points and at another date from the time of 
the accid(*nt should have been excluded. — 
Miller v. St. Louis R. Co., 5 Mo. App. 471. 

^3^317 (7). Taking: ap and Hettlniir down 

])ii*4NPiiaer««. 

Sup. 1908. In an action for injuries, sus- 
tained in attempting to board a street car, 
evidence that the car “was going at the ordi- 
nary rate of si)eed of a car crossing a cross- 
ing, stopi)ed on both sides,” was properly ex- 
cluded. — Peterson v. MetroiX)litan St. Ry. Co., 
Ill S.M". 37, 211 Mo. 498. 

Sup. 1920. In an action for injuries to 
passenger carried jiast her station and struck 
by another car in going back to her destina- 
tion, (widence that conductor sto]>i>ed the car 
at place b(‘yond station and pointed out lights 
at place of destination was admissible under 
petition alleging that conductor directed 
plaintiff to alight at that place. —Gott v. Kan- 
sas City Rys. Co., 222 S.AV. 827. 

^==>317 (S). MiinHtrement of conveyance*. 

Sup. 1899. In an action by a street-car 
l)assenger for injuries caused by a collision 
with a hook and ladd(‘r wagon, evidence as 
to how far a gong on the wagon could be 
heard is admissible, wh(*re defendant claims 
that the collision was caused by the gripnian’s 
failure to hear any gong, and there was evi- 
dence, that, the gong was sounded. — Olsen v. 
Citizens’ Ry. Co., 54 S.W. 470, 152 Mo. 420. 

Sup. 11K)5. Where, in an action for inju- 
ries to a passenger on a street car in collision 
with a railroad train at a crossing, the motor- 
man in charge of the car testified that he dis- 
cov(*red the danger of a collision in time to 
have stopped the car which he failed to do 
because his appliances were defective, he was 
not entitled to presume that the approaching 
train was running within the rate of sliced 
prescribed by a city speed ordinance, and 
hence such ordinance was inadmissible in de- 
fendant’s favor. — Rragg v. Metro|K)litan St. 
Ry. Co., 91 S.W. 527, 192 Mo. 331. 

AVhere, in an action for an injury to a 
ptissenger on a street car in a collision with a 
railroad train, a city ordinance regulating the 
speed of trains at the point in question was 
otherwise competent, it was no objection to 
its admission that it had been repealed. — Id. 

Sup. 1910. Where plaintiff claimed that 
his injuries were caused by the sudden jerk 
of a cable car which had just passed over a 
crossing of other tracks, after stopping to let 
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passcnf^ers alight, evidence of the condition 
of the tracks at the crossing and the machin- 
ery were proper, though negligence in that 
respect was not alleged, since such evidence 
was merely to show whether there was a stop, 
a start, and a jerk, especially where no de- 
fects were shown. — Setzler v. Metropolitan 
St. R. Oo., 127 S.W. 1, 227 Mo. 4oi. 

Sup. 1920. In action for injuries to pas- 
senger in collision of street cars, motorman’s 
testimony as to how far he w’as from other 
car when he concluded that there was danger 
of a collision held inadmissihle ; the question 
being when he should have reached such con- 
clusion, and such question being for the jury. 
— Ganz V. Metropolitan St. R. Co., 220 S.W. 
490. 

Sup. 1923. In an action by a passenger 
against a street railway for injuries suffered 
in a collision, testimony that the rear end of 
one car was materially damaged, and that 
there were several people Injured, was prop- 
erly received as part of the res gestie and as 
tending to show the force of the collision. — 
Gaty V. United Rys. Co., 251 S.W. 01. 

Sup. 1925. Evidence as to crowded con- 
ditions and open doors of car held relevant 
in determining carrier’s degree of care. — 
Carlson v. Wells, 276 S.W. 20, 42 A. L. R. 
1319. 

App. 1905. In an action by a passenger 
for injuries sustained in a collision, in which 
defendant denied that plaintiff was injured, 
evidence as to the number of persons killed 
in the collision was admissible to show its 
severity. — Estes v. Missouri Pac. Ry. Co., 85 
S.W. 027, no Mo. App. 725. 

App. 1908. In an action by a street rail- 
way passenger for injuries in a collision be- 
tween defendant’s street car and a railroad 
train, an ordinance reciuiring watchmen to be 
kept at all railroad crossings, to perform 
such duties as might be prescribed by ordi- 
nance, was inadmissible, in the absence of 
evidence of ordinances prescribing such du- 
ties, since the court could not, as a matter 
of law, assume that the duties were such as 
are usually rendered in such cases by watch- 
men.— Wills V. Atchison, T. & S. F. Ry. Co., 
113 S.W. 713, 133 Mo. App. 025. 

App. 1912. In an action for injuries to 
a street car passenger w^hile attempting to 
board a street car, plaintiff having shown 
that the motorman asked him to board the 
car while it was moving, testimony of a third 
IKjrson that as the car was coming to a stop 
he boarded it, but that before others could do 


so it started with a jerk, held admissible to 
corroborate plaintiff’s theory. — Fults v. Met- 
ropolitan St. Ry. Co., 148 S.W. 210, 164 Mo. 
App. 101. 

App. 1918. In action against receivers of 
street railw'ay for injuries to passenger at 
railroad crossing, evidence that on prior east- 
w'ard trip car was delayed ten minutes on ac- 
count of controller dropping off, was inadmis- 
sible to prove negligence of conductor in fail- 
ing to go ahead at crossing on westward trip 
to look for train. — Bergfeld v. Dunham, 201 
S.W. 040. 

In action against receivers of street rail- 
way for Injuries to passenger at railroad 
crossing, evidence that car on prior eastward 
trip was delayed by controller dropping off 
was not admissible to show delay had thrown 
car behind time so that crew were too hur- 
ried to stop at crossing to look for train. — Id. 

App. 3920. In an action by a street car 
imssenger for injuries claimed to have been 
caused by a sudden jerk of the car while she 
was entering, evidence that other i)er8ons in 
the car were shaken up by the same movement 
is admissible to show the character of the 
jerk. — Ownby v. Kansas City Rys. Co., 228 
S.W. 879. 

(9). Other accidents or similar 
transactions. 

Sup. 1904. In an action against a rail- 
road company for injuries to a passenger from 
slii>plng on a station platform, evidence that 
shortly after the accident great crowds ar- 
rived at and departed from the station with- 
out accident was properly excluded. — New- 
comb V. New York Cent. & H. R. R. Co., 81 
S.W. 1009, 182 Mo. 687. 

Sup. 1900. In an action against a street 
railway by a passenger for injuries received 
through being struck by a missile thrown by a 
bystander near a street corner, where the 
car was by ordinance required to stop, plain- 
tiff’s evidence, offered to show prior assaults 
on the car for failure to stop at such comer, 
was not so framed as to exclude sporadic 
assaults occurring during a period of years, 
or as to show a frequent occurrence thereof, 
indicating future repetition. Held properly 
rejected as too indefinite and not bringing 
home to the company facts indicating danger 
to its passengers. — Woas v. St. Louis Transit 
Co., 96 S.W. 1017, 198 Mo. C64, 7 L. R. A. (N. 
S.) 231, 8 Ann. Cas. 584. 

Sup. 1909. In an action for injuries to a 
passenger in a collision between cable trains 
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caused by the loss of control of one of them 
on an incline, evidence was admissible as 
tending to show failure to exercise the de- 
gree of care required as to rail brakes effec- 
tively used in stopping cars on a similar in- 
cline on which defendant operated its cars, 
but which it failed to have on the car in ques- 
tion, or in use on the line where the accident 
occurred. — Price v. Metropolitan St. Ry. Co., 
119 S.W. 932, 220 Mo. 435, 132 St. Rep. 588. 

Sup. 1923. Where plaintiff claimed she 
was injured when the car suddenly started 
without giving her time to alight, evidence 
that she had rung the bell for the car to stop 
at each of the two streets before the one at 
which it did stop, and that the conductor had 
failed to stop the car at those streets, was ad- 
missible as tending to prove that the conduc- 
tor was heedless of his business, and there- 
fore tending to prove he negligently started 
the car without giving plaintiff a reasonable 
time to alight. (Per Woodson, J.) — Moss v. 
Wells, 249 S.W. 411. 

Sup. 1923. In an action by a passenger 
for injuries received in a street car collision, 
testimony that witness saw men laid out on 
the sidewalk was admissible in that it tended 
to show the force of the collision. — Gaty v. 
United Rys. Co., 251 S.W. 61. 

App. 1914. One suing for injuries while 
attempting to alight from the car suddenly 
starting and throwing her to the ground may 
not prove other accidents on cars in charge 
of the same servants or in charge of other 
servants.— Baker v. Metropolitan St. Ry. Co., 
KJS S.W. 842, ISl Mo. App. 392. 

App. 1917. In action for injuries caused 
by suit case falling from luggage rack in 
defendant’s railroad station, evidence that 
similar accidents had not occurred is incom- 
petent, esi)eclally where the defect in the 
rack was obvious and there was no proof it 
W’as constructed in the usual way. — Wright 
V. Kansas City Terminal R. Co., 193 S.W. 963. 
195 Mo. App. 480. 

App. 1918. In action against street rail- 
way for injuries to passenger in collision with 
train at crossing, evidence that on that night 
a negligent accident occurred to street car 
and crew whereby they were delayed and 
were late at crossing was inadmissible. — 
Bergfeld v. Dunham, 202 S.W. 253. 

App. 1923. In a passenger’s action for 
injuries sustained in a street car collision, 
evidence as to what occurred or happened to 
other persons at the time of the collision was 


relevant only to show the force of the colli- 
sion. — Davis V. Fleming, 253 S.W. 798. 

App. 1924. In an action for injuries by 
an intending passenger who stepped on a nail 
in a station platform, evidence that other 
nails were upon platform when plaintiff re- 
ceived her injury was competent to show that 
particular nail which caused the injury was 
located on platform a sufficient length of time 
for carrier to have had knowledge of its ex- 
istence. — liOwther v. St. Louis-San Francisco 
Ry. Co., 261 S.W. 702, 214 Mo. App. 293. 

^s»817 (10). Cviitom or course of boslness. 

Sup. 1887. In an action for injuries re- 
ceived from falling over an embankment in 
attempting to alight from a train, it was not 
error to admit evidence to prove the usual 
stopping place of freight trains at the station. 
— McGee v. Missouri Pac. Ry. Co., 4 S.W. 739, 
92 Mo. 208, 1 Am. St. Rep. 706. 

Where plaintiff was injured in alighting 
from a freight train, evidence to show that 
It was the custom and usage for the freight 
trains to carry passengers was admissible. 
—Id. 

Sup. 1008. In an action for injuries, sus- 
tained in attempting to board a street car. 
evidence by the conductor, as to the “usual 
time” that cars stopi)ed to discharge and re- 
ceive passengers, was properly excluded. — 
Peterson v. Metropolitan St. Ry. Co., Ill S.W. 
37, 211 Mo. 498. 

App. 1921. Evidence of deceased’s cus- 
tomary route on defendant’s street car lines 
in going to work held admissible. — Beckner v. 
Kansas City Rys. Co., 232 S.W. 745. 

^=:»817 (11). Rules of carrier. 

Sup. 1926. Rules of road held admissi- 
ble in action against railroad for injuries in 
wreck to mail clerk as showing want of due 
care. — Bond v. St. Louls-San Francisco Ry. 
Co., 288 S.W. 777, 315 Mo. 987. 

App. 1920. Admission in evidence of 
rules of carrier as to care required of its 
employees during times of extraordinary rain- 
storms or high water held not erroneous. — 
Whitlow V. St. Ix)uis-San FVancisco Ry. Co., 
282 S.W. 525, certiorari quashed (1927) State 
ex rel. St. Louis & S. F. R. Co. v. Daues, 290 
S.W. 425. 

$s»318. — SnfBcsienoy of OTidenee. 

Contributory negligence, see post, ^346. 
Duty to establish prima facie case, see ante, 
<®»316(1). 

Evidence making out prima facie case, see 
ante, ^316. 
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^=>318 (1>. In sreneral. 

Res ipsa loquitur, see ante, ®»316(l). 

Sup. 1885. Where plaintiff was suffering 
from mental derangement, his testimony as 
to the circumstances of an injury to him while 
a passenger held to be of such doubtful weight 
as to warrant the setting aside of a verdict. — 
Spohn V. Missouri Pac. Ry. Oo., 87 Mo. 74. 

Sup. 1909. Evidence in an action for in- 
juries received while a i^assenger on an eleva- 
tor, held to support a verdict for plaintiff. — 
Cooper v. Century Realty Co., 123 S.W. 848, 
224 Mo. 709. 

Sup. 1914. In an action for damages for 
the death of a passenger resulting from in- 
juries received in a derailment, evidence held 
sufficient to show that d(*ath resulted from 
such injuries. — Powell v. Union Pac. R. Co., 
104 S.W. 028, 255 Mo. 420. 

Sup. 1915. Plaintiff must fail, if the evi- 
dence leaves it to conje(*ture as to whether the 
accident was or was not the result of the 
carrier’s negligence. — Hatchett v. United Kys. 
Co. of St. Louis, 175 S.W. S78. 

Sup. 1921. Evidence held to warrant ex- 
emplary damages for injury to imssenger in 
elevator. — Reel v. (’onsolidated Inv. Co., 230 
S.W. 43. 

Sup. 1922. In an action for the death of 
a passenger while riding on railroad, evidence 
held insufficient to show that such jiassenger 
had made any fraudulent rei>resentations in 
securing and using a pass. — McGrath v. 
I’ayne, 245 S.W. 1001. 

App. 1S78. Sufficiency of facts to au- 
thorize inference of death of piisseng(*r and 
n(*gligenc(' of driver of omnibus. See Adams 
V. St. Louis Transfer Co., 5 Mo. App. 593, 
meinoradum. 

App. 1900. In an action by a passenger 
on defendant’s road for injuries received in a 
wr(‘ck, evidence held sufficient to supjHirt 
the charge that the wreck was caused either 
by defendant maintaining a dangerous track 
or negligently oiR'rating the train. — M(‘fford 
V. Missouri, K. & T. Ry. Co., 97 S.W. 002, 121 
Mo. App. 047. 

App. 1910. Liability of a street car com- 
pany for death of a iiassenger struck by a car 
may be shown by circumstantial evidence. — 
Richter v. United Rys. Co. of St. Louis, 129 
S.W. 1055, 145 Mo. App. 1. 

App. Evidence of assault by an employd 
upon a iMissenger held to sustain a finding 


or verdict for plaintiff. — (1910) Nener v. Met- 
ropolitan St. Ry. Co., 127 S.W. 009, 143 Mo. 
App. 402 ; (1914) Smith v. Delano, ICO S.W. 
852, 179 Mo. Aiip. 242. 

App. 1911. Evidence in an action for in- 
juries to a passenger alleged to have been 
caused by specific acts of negligence of the 
carrier’s employe's held sufficient to show 
such negligence.— Pidgeon v. United Rys. (^o. 
of St. Louis, 133 S.W. 130, 154 Mo. App. 20. 

App. 1912. Evidence held to show that 
a passeng(*r was injured by the trolley pole. 
— Kirkpatrick v. Metropolitan St. Ry. Co., 
143 S.W. 805, 101 Mo. App. 515. 

App. 1912. A fact held of probative 
force to show that acts of swilchnien were 
performed while acting in the scope of the 
employment. — Richmond v. Missouri Pac. Ry. 
Co., 144 S.W. lOS, 102 Mo. App. 422. 

App. 1914. In an action for the negligent 
killing of a passenger, evidence held to sup- 
port a verdict for plaintiff.— Mai(‘r v. M(‘tro- 
politan St. Ry. Co., 102 S.W. 1041, 170 Mo. 
Api). 29. 

App. 1914. Where, in a passenger's ac- 
tion for injuri(‘S producing a diseased ovary, 
there was evidence that such dis(‘ase could 
b(‘ caused by miscarriagt*. abortion, and c(*r- 
taln infeetions, but no evidence of any of 
these, the rule that when* an injury may hav(‘ 
result <‘d from one of two causes, for only 
one of which defendant is liable, plaintiff 
must show with reasonable certainty that the 
cause for which the defendant is liable ])ro- 
duced the result did not apply. — Mill irons v. 
Missouri & K. I. Ry. Co., 1(12 S.W. 1999, 179 
Mo. App. 3t). 

App. lt)15. Evidence in support of a pe- 
tition, alh'ging general negligence causing 
injury to a str(‘et car i)assenger, held to es- 
tablish a priina facie case. — SchwaiK'iifeldt 
V. Metropolitan St. Ry. Co., 174 S.W. 143, 187 
Mo. App. 588. 

App. 1917. In suit charging that agent 
wrongfully insinuated that plaintiff was lai- 
deavoring to defraud railway by obtaining 
ticket without paying therefor, held, tlnit the 
evid(*nce authorized actual and punitive dam- 
ages. — Knoell V. Kansas (qty, C., C. & St. 
J. Ry. Co., 198 S.W. 79. 

App. 1918. q"lu‘re being no evldimce of 
length of street car steps from which plain- 
tiff fell on starting of car, and it appearing 
it moved two or three* f(‘et, it cannot be said 
she was not lying in front of its st(‘ps when 
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It stopped, as she testified. — Hoffman v. Dun- 
ham, 202 S.W. 429. 

App. 1919. Evidence held to support a 
finding that injuries to a passenger were 
received us a consequence of a jerk of train. 
— Burkett V. Missouri Pac. li. Co., 208 S.W. 
104. 

App. 1919. Evidence held to sustain find- 
ing that cinder which injured plaintiff pas- 
senger came from defendant's lo(*omotive, 
which was i>assing on another track. — Malone 
V. St. Louis-San Francisco Ky. Co., 213 S.W. 
S()4, 202 Mo. App. 4 S 9 . 

App. 1021. In an action for injury to a 
minor i)ass(*nger, evidence held to justify the 
jury’s conclusion that a crowd in its rush 
to get on pushed her und(‘r a moving car. 
— Griihl) V. Kansas City Bys. Co., 230 S.W. 
670 , 207 Mo. App. 16. 

In an action t)y a pass(‘nger for injuries 
resulting from being pusli(‘d under a moving 
car, (‘vid(‘nci» held to sliow that the lik(*lihood 
of a waiting passenger bi'iiig so pushed by 
pressure of the crowd struggling to get on 
the car was a matter reasonably to be antic- 
il)ated by d(‘fendant. — Id. 

Evidence held suttici<*nt to justify find- 
ing that tti(‘re was a direct causal connec- 
tion between the n(‘glig(‘n(*e of defendant in 
not protecting a jiassenger from being crowd- 
ed under a moving car by fellow passengers 
struggling to gi*t on and her injury thus re- 
ceived, and also to enable the jury to find 
with reasonable certainty that her injury 
was due* to such negligence rather than any 
other cause. Id. 

An to neKllsrence In rewpect 
tu condition of cnrrler*M premlMeM. 

Sup. 191S. Evidcuiee held not to show 
negligcMicc* of carrier in constructing and 
maintaining its freight yards, where it pro- 
vided safe place for entering caboose, notwith- 
standing unsafe* place could be used by pro- 
spective* passenger on freight train. — Hamil- 
ton V. Pryor, 201 S.W. nno, L. K. A. 191 SI), 212. 

Sup. 1023. In an action for injuries to 
one falling into an unguarded sluiceway under 
railroad tracks, beside which he was walking 
aftt*r alighting from a train at a iwint beyond 
his station, after dark, evidence held sufficient 
to establish the railroad’s negligence in failing 
to light the station idatform or its surround- 
ings. — Payne v. Davis, 232 S.W. 57, 298 Mo. 
645. 


App. 1910. In an action for injuries to 
one alighting from a train from falling into 
a hole in a station platform, evidence held 
insufficient to show that the injury was sole- 
ly and directly traceable to the accident. — 
McCfianahan v. St. Louis & S. F. K. Co., 126 
S.W. 533, 147 Mo. App. 3S6. 

App. 1914. Evidence, in an action by 
one who came to a railroad station to meet a 
I)assenger and was injured by leaning against 
a defective truck, held to support a verdict 
for plaintiff. — Stark v. Chicago, R. I. & P. 
Ry. Co., 166 S.W. 850, 179 Mo. App. 223. 

(a). As to nenrllArence In reMpeot co 
condition of meauM of tranaportatlon. 

Sup. 1907. In an action against a street 
railway for injuries caused plaintiff in leap- 
ing from a street car on which an elec- 
trical explosion had occurred, evidence held 
to show previous knowledge by the company 
of similar explosions atleiid(*d by such noise 
and iianio as would imperil, excite, and fright- 
en pass(‘ng(*rs riding where plaintiff rode. — 
Williamson v. St. Louis Transit Co., 100 S. 
W. 1072, 202 Mo. 345. 

App. 1900. Evidence in support of an 
action against a str(*et carcomijany to recover 
for injuries receiv(*d by a passenger who, 
while standing on the car platform, was in- 
jured by (he loost*ning of the “dog*’ which, 
in connection with tin* ratchet whec'l, held the 
brake, allowing the brake handle to swing 
around and strike* plaintiff, examined, and 
held insufficient. — Holt v. Southwest Missouri 
Electric Ry. CV)., 84 Mo. App. 443. 

App. 1906. Evidence, in an action for 
injury to a ]>assenger on a street car, held 
sufficient to authorize a finding that the ac- 
cident was caus(*d by the passenger’s heel 
catching on a i)iece of metal projecting from 
the step of the car. — Rattan v. Central Elec- 
tric Ry. Co., 96 S.AV. 735, 120 Mo. App. 270. 

App. 1907. In an action against a str(*et 
railway for injuries rec(*ived by plaintiff as 
a result of stepping on an electrified plate in 
defendant’s car, evid(*nce examined, and held 
to .show that plaintiff was injured as a direct 
result of the shock. — ^IcRae v. Metropolitan 
St. Ry. Co., 102 S.W. 1032, 125 Mo. App. 562. 

App. 1910. Plaintiff, a mail clerk, when 
he starred on his return trip stopped at an- 
other mail car to leave some mail with the 
agent, who observed that he was then in good 
health. A few minutes later another witness 
observed him sitting in his compartment with 
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an expression of pain, and he complained of 
being hurt. The witness* attention was di- 
rected to his left shoe, which showed fresh 
marks as if something had struck the top 
of it The witness then noticed a transom ly- 
ing on the floor, and saw that a transom was 
missing from its place. Nothing else in the 
car was disturbed. When decedent returned 
home, he limped, and that night the top of 
his foot was badly swollen. During the night 
he had a severe chill and another in the morn- 
ing. The swelling increased in area, and de- 
cedent suhseciuently died of traumatic pneu- 
monia. Held, that the evidence was sufficient 
to show that the fall of the transom was the 
proximate cause of decedent’s injury. — Dun- 
hip V. Chicago, R. I. & P. Ry. Co., 129 S.AV. 
2G2, 145 Mo. App. 215. 

App. 1010. In an action for death of a 
passenger who fell through the door of an 
oi>en vestibule on the car in which he was 
riding, evidence held to show negligence in 
permitting the door to remain open, and that 
such negligence was the proximate cause of 
the injuries resulting In his death. — Johnston 
V. St. Louis & S. F. R. Co., 130 S.W. 413, 150 
Mo. App. 304. 

App. 1914. In a street car passenger’s 
action for injuries, evidence that explosions 
in the controller might result from a num- 
ber of unavoidable causes held not to over- 
come the prima facie case made by plaintiff 
but at most to raise an issue. — Agnew v. Met- 
roplltan St. Ry. Co., 165 S.W. 1110, 178 Mo. 
App. 119. 

App. 1914. In an action for personal in- 
juries to a passenger, evidence held suffi- 
cient to show negligence in not running 
enough cars, thereby compelling the plain- 
tiff to ride on the running board, and in run- 
ning the cars at a dangerous speed over a de- 
fective track. — Zwick v. Swlnney, 165 S.W. 
1124, 178 Mo. App. 142. 

Proof that a street car gave a sudden 
lurch or dip is sufficient to raise an Inference 
that the track was defective at that point, 
and that the car should have been run slow- 
ly over it. — Id. 

App. 1916. Evidence in a passenger’s 
action for injury held not to show how long 
the banana peel on which she slipped had been 
in the car, or whether defendant’s employes 
had a reasonable opportunity in which to dis- 
cover and remove it. — Tevis v. United Rys. 
Co. of St. Louis, 185 S.W. 738. 

App. 1924. In passenger’s action for per- 
sonal injury, evidence of the sudden Jerking 


of the car, caused by the breaking of the tran- 
som, causing the car to tip to one side, held 
sufficient to make out a prima facie case of 
defendant’s negligence. — Mulderig v. Wells, 
257 S.W. 1060. 

^=»818(4). Am to neitiflfrence In mnnnae- 

nieiit of couveyanveM In tfenernl. 

8up. 1901. Where, in an action for in- 
juries to a person riding on a freight train, 
there was a conflict in the eviden(*e as to 
whether the caboose could have been detach- 
ed from the train, after the danger was known 
to defendant, in time to have avoidwl the in- 
jury, and that no attempt was made to do so, 
though the trainmen were requested by plain- 
tiff and others to attempt to detach it, there 
was substantial evidence to support a ver- 
dict in plaintiff’s favor, and hence a linding 
that defendant failed to use ordinary care 
will not be reviewed on appeal. — M(‘rrielees 

V. Wabash R. Co., 63 S.W. 718, 1(W Mo. 470. 

Sup. 1907. In an action for Injuries to 
a passenger, evidence held iiisufl1ci(*nt to 
show that either the gripman or motorman of 
the cable train was not at his post of duty. 
— Roscoe v. Metropolitan St. Ry. Co., 101 S. 

W. 32, 202 Mo. 576. 

Sup. 1910. That in an action for injuries 
by being thrown from a jerk of a cable car, 
plaintiff testifies that the car stopped and 
was jerked forward, and then stopped within 
two feet, which would be impossible, does not 
show that there was no jerk, since it was 
merely a matter of opinion, which in his con- 
dition he could not have known. — Setzler v. 
Metropolitan St. Ry. Co., 127 S.W. 1, 227 Mo. 
454. 

Sup. 1921. Premature birth of a child 
to a passenger suing for injury affords no 
proof of the violent or unusual movement of 
the car in which she was riding. — Elliott v. 
Chicago, M. & St. P. Ry. ("o., 236 S.W. 17. 

Pa8.senger’8 testimony that a sudden jolt 
or jar of the train threw her against the side 
of a seat, and her grip to the floor, held insuf- 
ficient to show any unusual movement, in ab- 
sence of corroborative evidence. — Id. 

App. 1887. In an action for injuries to 
a passenger on a street car, testimony that 
the driver re<iuested passengers to care for 
the team while he was collecting fares in- 
side the car warranted the jury in inferring 
that he apprehended that the place, where 
the car then was, was not safe to leave the 
team unattended, and that the car was liable 
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to become unmanageable. — Wllkerson v. CJor- 
rigan Consol. St. Ry. Co., 26 Mo. App. 144. 

App. 1908. Evidence In an action for in- 
jury to a passenger on a freight train held 
not to show that the jolt to which the in- 
jury was due was extraordinarily violent. — 
Hawk V. Chicago, B. & Q. Ry. Co., 108 S.W. 
1110, 130 Mo. App. 658. 

App. 1908. That a jerk given a train 
on a coupling of cars was extraordinary and 
unusual tends to prove negligence in operat- 
fing the train. — Mitch(*ll v. Chicago & A. Ry. 
C^o., 112 S.W. 291, 132 Mo. App. 143. 

App. 1900. In an action by a passenger 
for injuries caused by shoving a freight car 
violently against a car in which plaintiff was 
standing, evidence hrld to make out a prlma 
faci<» case of negligence by the carrier. — Ca- 
briel v. St. Louis, I. M. & S. Ry. Co., 115 S.W. 
3, 135 Mo. App. 222. 

App. 1900. A i)assenger, after clo.sing 
the door to the lavatory, thn*w her hand up 
against the side of th<‘ lavatory to steady her- 
s(‘lf, so that her little linger was between 
the door and the door jainb. At that moment 
a brakeman came up bcdiind her, opened the 
door, went in, and closed it. As he opened it, 
the passenger's finger fell into the cra<*k thus 
made, and was crushed when the door was 
closed. Helii insulfi<*ient to show negligence. 
— Martin v. Mi.s.souri Pac. Ry. Co., 110 S.W. 
444, 137 Mo. App. 604. 

App. 3010. In an action for injuries to 
a passenger in closing the door of the bag- 
gage coach, evidence held to show that the 
railroad company re(|iiired passengers put- 
ting on baggage at statl(»ns where there was 
no agent to go to the baggage coach and make 
arrangements relating to the baggage after 
boarding the train. — Cn^ason v. St. Loui.s, 
I. M. & S. Ry. Co., 130 S.W. 445, 140 Mo. App. 
223. 

App. 1010. In an action for per.sonal in- 
juries to a passenger on a street car, by be- 
ing violently thrown down by rounding a 
curve at too high a speed, evidence held to 
support a verdict for plaintiff. — Witters v. 
Metropolitan St. Ry. Co., 132 S.W. 38, 151 
Mo. App. 488. 

App. 1911. Where, in an action for the 
death of an elevator pa.ssenger caused by 
the fall of the elevator, the evidence showed 
that the car was in perfect condition and un- 
der complete control of the operator, who 
stood with his hand on the lever, and that the 


elevator could not descend unless the lever 
uras moved, there was evidence justifying 
the conclusion that the operator voluntarily, 
or through inattention to duty, moved the 
lever, thereby causing the elevator to fall, 
and plaintiff to recover nt»ed not produce a 
witness who saw the operator move the lever. 
— Chambers v. Kupper-Benson Hotel Co., 134 
S.W. 45, 154 Mo. App. 249. 

App. 1911. In an action for injuries to 
a passenger on a mixed train, evidence held 
to justify a finding of actionable negligence 
in coupling cars to the train, authorizing a 
recovery. — Allison v. fc5t. Louis & H. Ry. Co., 
137 S.W. 806, 1.57 Mo. App. 72. 

App. 1012. Evidence held to sustain a 
finding that the operator of an elevator was 
negligent in respect to a child in the car. — 
Howard v. Scarritt Estate Co., 144 S.W. 185, 
161 Mo. App. 552. 

App. 1014. Evidence in a street car pas- 
senger’s action for Injuries by suddenly start- 
ing up the car, held to sustain a finding that 
the car actually stopped just before it was 
suddently started up. — Maier v. Metropolitan 
St. Ry. Co., 162 S.W. 1041, 176 Mo. App. 29. 

App. 1015. Evidence, in an action for 
the death of a street car passenger, held to 
sIk.w that the car came to a violent stop, and 
that this was the i)roximate cause of the in- 
jury. — Allen V. Dunham, 175 S.W. 135, 188 
Mo. App. 103. 

App. lt)15. Evidence held to warrant a 
finding that the train was started with a sud- 
den jerk. — Thoniure v. St. l.K)uis & S. F. R. 
('o., 177 S.W. 70S, 101 Mo. App. 640. 

App. 1016. Passenger’s testimony as to 
sudden slowing down and starting up of train, 
<*ausiiig him to trip over a grip obstructing 
the aisle held to justify finding that the slow- 
ing d(»wn and .starting up was violent, extra- 
ordinary, and unusual. — Abernathy v. Lu.sk, 
182 S.W. 1040. 

App. 1016. That a street car increased 
its si)eed with a jerk while going up a slight 
incline was sutficiimt to prove that the opera- 
tives did it, and sutfi(*ient to prove the speidfic 
negligence charged. — Modrell v. Dunham, 187 
W. 561, 564. 

App. 1916. Where a passenger coach 
was severely jerked soon after the train was 
stopped, held that the jury were justified in 
finding that it was caused by the sudden back- 
ing of the forward part of the train. — John- 
son V. St. Louis & S. F. R. Co., 190 S.W. 352. 
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App. 1017. Evidence held to show that 
strc‘et railway was negligent in carrying pas- 
sengers upon steps of crowded car in doing 
which one was injured. — Cooley v. Dunham, 
105 S.W. 1058, 196 Mo. App. 399. 

App. 1017. Plaintiff passenger’s testi- 
mony and that of two other witnesses held 
to sustain verdict that defendant railroad 
suddt'iily started its train without stopping 
at station at which plaintiff expected to 
alight. — Patterson v. Lusk, lOG S.W. 05. 

(H). Ah to nenrllKonce oanHlnir paa- 

Menitrer to full from vehicle. 

Sup. ISSG. In an action against a street 
railway (‘c.inpany for damages for killing 
plaintiff's minor child, an instruction to the 
effect that, under the pleadings and evidence, 
the plaintiff could not recover, was properly 
refus('d, when it ai)pears from the evidence^ 
that the hoy .stated that he “fell off the front 
platform” of <lefendant’s car. and it further 
appears that the evidence tcaided to show 
that there was no gatt* to keep him from fall- 
ing off, as recpiired hy law, ami that the car 
was going around a curve at a rate of about 
five miU‘s an hour. — Muehlhauscm v. St. Louis 
U. Co., 2 S.W. 315, 91 Mo. 332. 

Sup. 1891. There was evidence, though 
conflicting, that while the car was being driv- 
en at a dangerous singed it striu'k an oh.struc- 
tion on the track, and the Jolting cau.sed 
thereby threw plaintiff off ami injured him. 
IleUI, that defendant was not entitled to a 
nonsuit. — Willmott v. (’orrigan Consol. St. 
Ry. (^o., 10 S.W. 500, IttO Mo. 53.5, judgment 
aflirmed hy court in banc 17 S.W. 490, 100 Mo. 
535. 

App. 1905. That a passenger alleged to 
have been thrown off a street car in c^m.se- 
(lU(*nce of it having been run on a curve to- 
ward the west from the* north at an exce.s.sive 
rate of speed was found lying 0 feet to tin* 
east of the track did not dennmstrate that 
according to the laws of physics she could 
not have het*n thrown from the car, hut 
must have stepped off, and a v(*rdict for h(*r 
would not he set aside as against the physical 
facts. — N(*umann v. St. Ts)uis Transit Co., 90 
S.W. 110.5, 115 Mo. App. 259. 

App. 11)08. That cars of a freight train 
were coupled so violently that a passenger 
sitting on a trunk near a side door of the 
caboose was thrown through the door to the 
ground, a water keg in the car was overturn- 
ed, papers were jarred from the conductor’s 
desk, and a lamp was jarred from its position, 
etc., warrants a finding that the company was 


negligent, though there is no proof of a spe- 
cific negligent act on the part of those oper- 
ating the train. — IMitchell v. Chicago & A. 
Ry. Co., 112 S.W. 291, 132 Mo. App. 143. 

App. 1913. A cause for a prolapsed uter- 
ii.s, the jar from a passenger being thrown 
from a strei*t car, its appearance imme<liate- 
ly thereafter, and her previous fn*edom there- 
from being shown, proof of the cause is not 
insufficient merely because of the hare pos- 
sibility that something else might have caused 
it. — Stokes V. Metropolitan St. Ity. Co., 100 
S.W. 40, 173 Mo. App. 070. 

App. 1915. Evidence held to support 
finding that jolt, which threw i)assenger from 
platform of passenger caboose of freight 
train, was not a usual one incident to the 
op(‘rati(>n of a freight train. — Lindsay v. St. 
Ltmis & H. Ry. (’o., 178 S.W. 270. 

App. 1910. In action against railroad 
for injuries from ht‘ing knocked from car 
platform hy sudden jerking, evidence held 
to supi)orl plaintiff's verdict. — Shelton v. Chi- 
cago, AI. & St. P. Ry. Co., 190 S.W. 40. 

App. 1920. In action hy street car pas- 
setig(*r who was thrown sideways while stand- 
ing on a r(‘ar i)latform facing to the front, 
evid('nce that tin* passeiig(*r att(*mi)ted to 
grasp a rtiiling to prevent falling, etc., held 
to sustain a verdict that the fall was eaus<*d 
hy a sudd<*n jerk of the car instead of the 
lKtsseng(‘r’s fainting, as against the conten- 
tion that a jerk would nec<‘ssarily cause a 
person to fall backwards instead of sideways. 
— .Jacobs V. Kansas (’ity Rys. Co., 217 S.W. 
579. 

(0). An to cnoNe of derailment. 

Sup. 1891. That a car is going at a dan- 
gerous siH*ed and strikes an obstruction, in- 
juring a ])assc*nger, is evidmice* of neglig(*nce. 
— Willmott V. (’orrigaii Consol. St. Ry. Co., 
10 S.W. 500, 100 Mo. 535, judgment affirmed hy 
court in banc 17 S.W. 490, 100 Mo. 535. 

Sup. 1894. Defendant’s train, while go- 
ing down a grade of 00 feet to the mih*, with 
engine and tender revers(*d, left the track. 
The roadh(*d was old, hut had not h(‘en used 
till two months before the accident, when it 
had been covered with six inches of fresh 
dirt. The testimony of several railroad men 
was that there was no curve within a quarter 
of a mile, and they were supported hy the 
maj) of the route. OtluTS testified that with- 
in 000 yards there was a curve of two feet, 
and that there was an extra curve of 0 inches 
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where the train went off. The rate of speed 
testified to was from 12 to 15 miles an hour, 
and the highest rate at whieh, under the eir- 
cumstanet*s, the train could safely run, was 
s(*t at from 10 to 15 miles an hour. In an 
action for the death of passengers, held, that 
the evidence was sulficient to show iie^liKcnce 
on the part of the company. — Ilerry v. Mis- 
souri Pac. Ily. Co., 25 S.W. 220, 124 Mo. 
223. 

Sup. 1001. Plaintiff was injured while 
ridinjr in the caboose of a fr(‘iKht train by 
its derailment, caused by the falling of a 
brake attach(‘d to the next car in front. The 
train was running up grade at a speed not as 
fast as a man could walk, and could have 
been stopped in 100 feet. The danger was dis- 
covered before the train reached a switch, 
and tile conductor said there would be dan- 
g(‘r of derailing the caboose when the switch 
was r(‘ached. Th(‘ train was run over 400 
ftvt after it passed the swit('h before th(» ac- 
ci<leiit occnrr(‘d. Ther(‘ was a (ontlict in the 
evid(*nce as to wheth(*r the condTictor gave the 
(‘iigineer a simple stop signal or an emergency 
signal, but the train did not stop until after 
the accident. JJeld, that such evidence was 
suflici(‘nt to support a verdict in favor of 
I)laintilT on the theory that the trainmen fail- 
<‘d to us(* ordinary care to prevent the acci- 
(b*nt art(T the danger was discovered. — Mer- 
riele(‘S v. Wabash U. (^o., 03 S.W. 718, 103 Mo. 
470. 

Sup. 1003. Evidence, in an action for 
injury to a i)assenger by d- »ai linen t of a 
strc'et car, hiUl sUtlicient to autboriw the 
jury to find that the car left the track liecause 
of defects in the flange of a wheel, and be- 
cause the car was run around a curve at the 
usual rat(* at which sound cars are run around 
it. — Johnson v. 8t. J.,ouis & 8. Ky. Co., 73 8. 
W. 173, 173 Mo. 307. 

Sup. 1913. A showing that plaintiff was 
a passenger and that tin* coach >vas derailed 
through d(‘f(‘ndaiit’s negligence, thereby caus- 
ing iihiintiff to be throNvn from his seat and 
injured, made out a prima facie case so as to 
recpiire defendant to lu'gative negligence by 
showing that the derailnnmt was caused by 
a<‘cident, etc. — Hurck v. Missouri Pac. Ily. (k)., 
158 S.W. 581, 2.52 Mo. 3i). 

App. 1914. In a street car passenger’s 
action for injuries received in a derailment, 
evidence held to sustain a linding that plain- 
tiff’s injuries w^ere proximately caused by the 
accident. — Patterson v. Springlield Traction 
Co., 103 S.W. i)55, 178 Mo. App. 250. 


^=>318 (7). An to neflrllflrcnce canslnir col- 
llMlon. 

Pleading siieciflc acts of negligence, see ante, 
<S=>315(1). 

Sup. IJIOO. In an action for injuries to 
a passenger in a collision between cable 
trains, evidence for plaintiff held to establish 
a prima facie case. — Price v. Metropolitan 
St. Ily. Co., 119 S.W. 032, 220 Mo. 435, 132 
Am. St. Hep. 588. 

App. 1904. In an action against a rail- 
road and a stna't railroad for injuries sus- 
tained while a pas.senger of the street rail- 
road, resulting from collision with a railroad 
train at a crossing, evidence held sutticient 
to warrant the linding that the stn*et rail- 
road was not guilty of negligence. — Snider v. 
Clhicago & A. Ily. Co., 83 S.W. 530, 108 Mo. 
App. 234. 

App. ltM)7. In an action against a street 
railway for injuries received by plaintiff in 
a collision between tin* car on wdiich he w’as 
a passmiger and another car, evidence ex- 
amined, and held sufficient to show’ that a 
br(*ak in an air brak(‘ was caused by the col- 
lision and w’as not the cause thereof. — Hunt 
v. Metropolitan St. Ily. Co., 103 S.W. lOSS, 
120 Mo. Ai>p. 79. 

In an action against a street railw'ay for 
injuric'S nreived by idaintiff’ in a collision 
betw’cc'U the car in w’hich h(‘ w’as a passengtu* 
and another car, a verdict for defendant held 
against the w’cight of the evidence. — Id. 

App. 1910. In an action against a street 
car company for iiersonal injuries to a pas- 
seng(*r in a ccdlision between a car and a 
metal tower near the track, evidence Juld to 
show’ that thi‘ negligimce of defendant’s serv- 
ants after tlu* trailer left the track was the 
cause* of the motor car h‘aving the track and 
colliding with the tow'(*r. — Wolven v. Spring- 
rteld Traction Co., 128 S.W. 512, 143 Mo. App. 
043. 

App. 1910. In an action for injuries to 
a pa.sseiiger in coiiseeiuence of the train col- 
liding w’ith a tree on thi> track, evidence held 
to justify a linding of negligent failure of the 
carrier to remove the* trt‘e standing imme- 
diately adjacmit to the right of way. — Iliee v. 
Chicago, II. & Q. Ily. Co., 131 S.W. 374, 153 
Mo. App. 35. 

App. 1914. Evidence, in a passeng(*r’s 
action for injuri(*s from being hurled against 
the back of a seat in an interurban car, held 
to su.stain a linding that the diseased con- 
dition of plaintiff’s ovary w’as produced by 
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the blow then received. — Mlllirons v. Missouri 
& K. I. Ry. Co., 162 S.W. 1009, 176 Mo. App. 
39. 

App. 1921. Where In action against car- 
rier It is shown that plaintiff was a passen- 
ger on a street car, that there was no negli- 
gence on hls part, and that he w'as injured 
by a collision between car and a vehicle, a 
prlma facie case of negligence Is made out; 
the allegations of negligence being in general 
terms. — Moran v. Kansas City Rys. Co., 232 
S.W. 1111. 

App. 1922. In an action for injuries to 
a street car passenger thrown against the 
edges of the seats by the sudden stopping of 
the car when it struck a truck, evidence held 
sufficient to prove plaintiff’s allegation that 
the car struck the truck because of defend- 
ant’s carelessness and negligence. — Katon v. 
Kansas City Rys. Co., 241 S.W. 983. 

App. 1922. In an action for injuries to 
a street car i)assenger, evidence held to war- 
rant the jury in finding that the motorman 
was negligent in attempting to pass a wagon 
which was turning off from the street car 
track, as a result of which a stake projecting 
from the rear of the wagon was projected 
through the window, and injured the plaintiff, 
notwithstanding that the front end of the car 
passed the wagon in safety. — Perkins v. Unit- 
ed Rys. Co. of St. Louis, 243 S.W. 224. 

App. 1924. In an action against a street 
car company for injuries to passenger from 
a collision with a truck, plaintiff’s proof of the 
unusual collision, the carrier’s control of the 
street car, and that plaintiff was without 
fault made a prima facie case under the doc- 
trine of res ipsa loquitur. — Gibson v. Wells, 
208 S.W. 1. 

App. 1924. Whore the res ipsa loquitur 
rule applies in an action against a carrier for 
injuries to a passenger, a prima facie case 
made by plaintiff cannot be destroyed by oral 
proof tending to show due care by defendant ; 
the 8 uffl(*iency of such evidence being for the 
jury.— Cecil v. Wells, 259 S.W. 844, 214 Mo. 
App. 193. 

^=9318 (8). An to neirllfrence In taking op 
paaaenffera In general. 

Sup. 1918. In an action for personal in- 
juries due to being struck by a street car, evi- 
dence held insufficient to prove defendant’s 
custom of stopping its cars without project- 
ing beyond a platform used by passengers for 
boarding. — McMiens v. United Rys. Co. of 
St. Louis, 202 S.W. 1082, 274 Mo. 326. 


Sup. 1021. In an action for the death of 
plaintiff’s husband by reason of the negli- 
gence of defendant's elevator operator in 
starting or permitting the elevator to start 
up while deceased was loading a furnace on 
it, evidence that, on signal, the oimrator 
brought the elevator to the desired point and 
assured deceased it was all right to load the 
furnace held insufficient to prove that the 
sudden starting of the elevator was caused 
by the operator’s negligent act or want of 
action. — Grimm v. Globe Printing Co., 232 S. 
W. 676. 

App. 1904. In an action against a street 
railway for injuries to a passenger while 
boarding the car, caused by its sudden jerk, 
evidence held sufficient to establish a prima 
facie case. — Stoddard v. St. Louis & M. R. R. 
Co., 80 S.W. 33, 105 Mo. App. 512. 

App. 1905. In an action against a street 
car company for injuries received by a pas- 
senger while attempting to board a car, plain- 
tiff testified that he was thrown 10 feet by 
the movement of the car on it starting while 
he was boarding it. The conductor testified 
that plaintiff was dragged along some dis- 
tance and thrown to the ground. Other wit- 
nesses showed that he was not thrown 10 
feet. Held, that the verdict for plaintiff 
would not be reversed because his testimony 
was contradicted by physical facts based on 
the improbability that a car could start from 
a motionless state with such violence as to 
throw a person in the act of stepping on it 
10 feet away. — Schmitt v. St Louis Transit 
Co., 90 S.W. 421, 115 Mo. App. 445. 

Evidence, in an action against a street 
car company for injuries received by a pas- 
senger while boarding a car, in consequence 
of the premature starting of the car, held 
sufficient to justify a finding that the com- 
pany was guilty of actionable negligence. — 
Id. 

App. 1909. Evidence held to show that 
a carrier expressly or impliedly invited pas- 
sengers to board its train while being made 
up. — Wise V. Wabash R. Co., 115 S.W. 452, 
135 Mo. App. 230. 

App. 1910. In an action for injuries to 
one accompanlng a shipment of stock by be- 
ing jerked from the train on attempting to 
board it while moving, evidence held not to 
show that there was any unusual jerk not in- 
cident to the operation of the train, the risk 
of Injury from w^hlch plaintiff did not as- 
sume. — Ray V. Chicago, B. & Q. Ry. Co., 126 
S.W. 543, 147 Mo. App. 332. 
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App. 1013. Evidence, In an action 
against a street car company for suddenly 
starting the car while plaintiff was attempt- 
ing to board, held to show negligence of the 
conductor in so starting the car. — Fields v. 
Metropolitan St. Ry. Co., 165 S.W. 845, 109 
Mo. App. 624. 

App. 1914. Testimony that, by sudden 
starting of east-bound car, plaintiff, who was 
on the step, was thrown to street, with his 
head to east and his feet to west, held not 
to support verdict for plaintiff. — Daniels v. 
Kansas City Elevated Ry. Co., 164 S.W. 154. 
See Evidence, €=>588 in this Digest. 

App. 1914. Evidence held insufficient to 
show that the motorman knew of or could 
have anticipated the presence of plaintiff’s 
husband, attempting to board the car while it 
was in motion; hence the motorman was not 
guilty of negligence In suddenly accelerating 
the car’s speed. — Speaks v. Metropolitan St. 
Ry. Co., 166 S.W. 864, 179 Mo. App. 311. 

App. 1919. In passenger’s action for in- 
juries by violent jerk of train while board- 
ing and as he was about to step on platform, 
evidence held to show negligence on the part 
of defendant. — Burkett v. Missouri Pac. R. 
Co., 208 S.W. 104. 

App. 1919. In an action against a street 
railway for Injuries to an intending pas- 
senger while attempting to board a car at 
other than a regular stopping place, evidence 
held sufficient to e.stablish a prima facie case 
for plaintiff. — Elliott v. United Rys. Co. of 
St. Louis, 214 S.W. 234, 201 Mo. App. 662. 

App. 1919. In an action against a street 
car company for per.sonal injuries to a pas- 
senger received while boarding a car, evi- 
dence of disinterested witnesses held suffi- 
cient to support the verdict of the jury ac- 
cepting plaintiff’s version of the accident and 
injury. — Baldwin v. Kansas City Rys. Co., 214 
S.W. 274. 

^=:»3]8 (O). Am to noKllirence In Mettlntf 
dovrn paMMenirers In general. 

Sup. 1890. In an action for injuries re- 
ceived in getting off a moving cable car, by 
a car passing on another track, evidence that 
the cars were running at a higher rate of 
speed than was authorized by city ordinances, 
coupled with some evidence that the bell on 
the passing car w^as not rung is sufficient to 
show negligence of defendant. — Weber v. Kan- 
sas City Cable Ry. Co., 12 S.W. 804, 100 Mo. 
194, 7 L. R. A. 819, 18 Am. St. Rep. 541, re- 


hearing denied 13 S.W. 587, 100 Mo. 194, 7 
L. R. A. 819, 18 Am. St. Rep. 641. 

Sup. 1892. It appeared that after the 
train started plaintiff was informed by the 
conductor that the train did not stop at the 
place of her destination, and that she would 
have to get off at the preceding station. One 
of plaintiff’s witne.sses testified that a male 
passenger, who had intruded his attentions 
on plaintiff, afterwards had a conversation 
w’ith the negro porter, and gave him half a 
dollar, when the negro started out at the back 
of the cur, saying: “This train docs not stop 
at all stations.” This witness also testified 
that she saw the male passenger and the con- 
ductor talk together twice, but this was shown 
to have been in plaintiff’s presence, w^ho was 
endeavoring to persuade the conductor to let 
her off at her destination. When the train 
slowed up at the preceding station, the con- 
ductor informed plaintiff that she would have 
to get off there, and the male passenger then 
offered to conduct her to an hotel where he 
boarded. Held, that the evidence was not 
sufficient to establish plaintiff’s claim that 
while she was a passenger on defendant’s 
train a conspiracy was formed between the 
male passenger, the conductor, and the por- 
ter to place plaintiff In the male passenger’s 
power, to enable him to ravish her. — Sira v. 
Wabash Ry. Co., 21 S.W. 905, 115 Mo. 127, 37 
Am. St. Rep. 386. 

Sup. 1923. In an action for injuries to 
one falling into an unguarded sluiceway un- 
der railroad track, beside which he was walk- 
ing after alighting from a train at a point be- 
yond his station after dark, evidence held 
sufficient to establish the railroad’s negligence 
in failing to light the station platform or its 
surroundings, carrying plaintiff l>eyond it, in- 
viting him to alight in an unfamiliar place in 
the darkness, and failing to give him any 
warning or instructions. — Payne v. Davis, 252 
S.W. 57, 298 Mo. 645. 

App. 1916. In an action by passenger 
injured alighting from a train by its jerk- 
ing, evidence that he was a passenger on the 
train alleged, and was injure<l as claimed, 
held to support a verdict for plaintiff. — Stake- 
bake v. Union Pac. R. Co., 185 S.W. 1166. 

App. 1919. In an action by a crippled 
passenger against a railroad company for 
injuries incurrtHi when compelled to alight 
from a passenger coach without assistance, 
evidence held to show that defendant’s serv- 
ants knew that the passenger was crippled. 
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old, and infirm and needed assistance. — Tur- 
ner V. Wabash R. Co., 211 S.W. 101. 

App. 1922. In action for injuries while 
alighting from a street car, the step of which 
was raised and lowered with the closing and 
opening of the doors by the conductor, plain- 
tiff's evidence held sufficient to authorize a 
finding that defendant raised the step l)efore 
plaintiff reached a position of safety. — Mc- 
(\)rniaclv v. United Rys. Co. of St. Louis, 238 
S.W. 579. 

App. 1923. In action for injuries to i>as- 
senger, falling into unguarded sluiceway un- 
der railroad track, beside which he was walk- 
ing after alighting from a train, at a point 
beyond his station after dark, evidence held 
sullicient to establish negligence in carrying 
him past his destination and permitting him to 
alight ill darkness in place surrounded by dan- 
gerous pitfalls. — Copeland v. Davis, 2.53 S.AV^ 
427. 

App. 1920. Ill passenger’s action for in- 
juries wh(*n thrown from strc'et car to street 
while alighting, due to sudden stoi)ping of 
car, evidence held to sustain verdict for 
plaintiff. — Coodwiii v. Wcdls, 285 S.W. 112, 
229 Mo. App. 1. 

(10). Ah to neerllK’enco In Htnrtlns 
our before puMNeiiKer hun allKhted or 
while he In ullfchtlnK:. 

Sup. 1908. Evidence held sufficient to 
show that death of a i)ass<*iiger was caused 
by injury received while attempting to alight 
from a street car, which was noglig<*ntly 
started up while he was doing so. — Millar v. 
St. Louis Transit Co., 114 S.W. 945, 215 Mo. 
607. 

Sup. 1922. In a passiuiger's action 
against a street railway company for injuries 
sustained through bidiig thrown through open 
gat(*s by a violent jerk of tin* car while he 
was alighting, evidence for plaintiff held suf- 
ficient to lake the case to the jury. — Keppler 
V. Wells, 23S S.W. 425. 

Sup. 1928. rasseng(‘r proving elevator 
moved while alighting, causing fall, estab- 
lished prima facie cas(‘ recpiiring defendant 
to redmt negligenc(» inferred. — Roberts v. 
Schai>er Stores Co., 3 S.W.(2d) 211, 318 Mo. 
1190. 

App. 1891. Where a pass(*nger's version 
of the accident is opposinl by the testimony 
of five eyewitnesses, a verdict in his favor 
will be set aside. — Empey v. Crand Ave. Cable 
Co., 45 Mo. App. 422. 


App. 1905. In an action for injuries to 
a passenger on a street car by the pn'inature 
starting thereof as she was attempting to 
alight, plaintiff’s evidence held> sufficient to 
make out a prima facie cast*. — C’ramer v. 
Springfield Traction Co., 87 S.W. 24, 112 Mo. 
App. 350. 

App. 1905. In an action for injuries to 
a passenger on a freight train, preparing to 
alight therefrom, testimony that the “train 
made a heave forward just like lightning,” 
that “it was an awful hard jeu-k," and that 
“the jerk was the most severe 1 had ev(*r ex- 
perienced.’’ is valueless as evidence, and does 
not prove that the jerk resulted from negli- 
gence. — (1904) Young v. Missouri Pac*. Uy. 

84 8.W. 175. judgmemt affirmed 88 8.W. 767, 
113 Mo. App. 6,36. 

App. 1907. In an action for injuries 
caused by a fall from a street car step, (*vi- 
dence (‘xamin(*d. and htld to sustain a ver- 
dict for plaintiff, basiMl on tin* theory that 
plaintiff’ was thrown from tin* car st(‘p by 
the act of defc'udaiit's sc'rvants in starting 
the car b(‘fore she had alighted. -Kupke v. 
St. Louis Transit Co., J)9 S.W. 472, 122 Mo. 
App. 355. 

App. 1908. In an action for injuri(*s to 
a stn'ct car pass(‘ng(*r by tin* premature 
starting of a car from which Ik* was (‘inleavor- 
ing to alight, evid(*nce held to warrant a 
finding that defendant was in*gligt‘nt in pre- 
maturely starting tin* same at the* tinn* of the 
injury.- Black v. .Metropolitan St. By. Co., 
109 S.W. 86, 130 Mo. App. 518. 

App. 1908. In an action against a car- 
rier for injuries received by plaintiff* while 
alighting, evidence* that tin* train was at a 
.stand wh(*n pl.-iintiff s(art(*d to alight held 
sufficient to su]>pf)rt a verdict for tin* ])lain- 
tiff.--Saeger v. Wabash U. Co., IK) S.W. 686, 
131 Mo. Ai)p. 282. 

App. 1913. In action for injuries to fe- 
male pa.sseng<*r. evide*nc(' that sin* was thrown 
to street by sudden starting of street car as 
she was alighting held not so contrary to 
physical facts as to i)r(‘V(‘nt r(*covery.— Klass 
V. Metropolitan St. Ry. C^.o., 1.55 S.W. 57. See 
Evidence, ^588 in this Dig(*st. 

App. 1920. Where testimony show(*d 
that strt*et car had slowed down for the pur- 
po.se of permitting pas.senger to alight, and 
conductor had opened the vestibule door for 
such puri)o.sc*, and plaintiff had proceeded to 
the edge of the platform and had taken hold 
of a railing and was leaning forward pre- 
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parntory to alifihllng, it cannot be said that 
proijf did not show that he was in the act 
of alighting from the car at the time it was 
jerked, as all(*ged in the petition. — Roach v. 
Kansas City Rys. Co., 228 S.W. 520. 

App. 1921. In suit for injury to an 
alighting passenger, evidence hvld to show 
that a street ear was started before she had 
a reasonable time and opportunity to alight. 
— llartweg v. Kansas City Rys. Co., 231 S. 
W. 209. 

App. 1921. In an action against a street 
railway for injuries to alighting passenger, in 
which it was claimed that the car employ(^s 
wer(‘ negligent in pnanatiirely starting the 
car, (‘vi(l(‘iice hrhl to sustain V(‘rdict for plaiu- 
tilT. — Ilunthigton v. Kansas City Rys. Co., 
233 S.W. iir,. 

App. 1920. Proof of sudden jerk of street 
car permits inference that it was cau.sed 
by inotoriuan, where there is no other prob- 
able agency to which to attribute* sudi start- 
ing. — La 111 inert v. Wells, 282 S.W. 487. 

<g=:»;ilS <1 1 ). to iioKli»:eiice In fnillnir to 
provlUo Mnfo pliioo for MottinK 

Sup. 1915. Ill an action for wrongful 
d('ath of a can'taker of stock, caused by step- 
ping otT a caboose* and falling fremi a trestle, 
e*viele>iie'e hrUl te> sustain a tineling that de- 
fe*ndant was n(*glige'nt in failing to give warn- 
ing tliat the train had be*t‘ii ineive'd to the tre*s- 
tle.— Mille*!* v. Southern Pac. (\)., 178 S.W. 
■SSo, 200 Mo. 19. 

App. 1901. In an action against a street 
railroad e*emipany feir personal injuries sus- 
lain(*d by a passe*nge*r who, as she* was creiss- 
ing the tracks after le*aving a e*ar, was striie-k 
by a car e-euning fremi an o])posite directiem, 
the* fae'ts as detaile*d by plaintitT were suscep- 
tible e)f einly two cemstrue-tiems with ref('r(*ii(*e 
to her condue-t at the time she crossed the 
track; either she failed tei leiok demui the 
track, which was level and straight for a 
tiuarte*r of a mile, and h(*nce did neit se'e an 
ineMuning car, or, if she looked at all before 
making the crossing, the aiiproae-hing car had 
got so close that it shut off her vision of the 
car on the parallel track, which she had just 
left, wherefore she mistook the coming for 
the dejiarting car, and so ventured on its 
tracks. UvM, that on neither hypothesis 
could m*glig('nco be Imputed to defendant, 
unless it was shown that proper effort was 
not made to check the speed of the ear after 
plaintiff’s p(*ril was discover(*d, and, there 
being no evidence that su(*h was the case, the 


accident must be regarded, so far as it con- 
cerned defendant, as a mere mishap, free 
from negligence on its part, for which no 
cause of action could arise. — Hanselman v. 
St. Louis & M. R. R. Co., 88 Mo. App. 123. 

App. 1917. Evidence held to sustain 
findings that street railroad company was 
negligent in using a stopping place for dis- 
charge of its passengers which was not rea- 
sonably safe. — Ganahl v. United Rys. Co. of 
St. Louis, 197 S.W. 159, 197 Mo. App. 495. 

^=9318 (12). An to compiinlofl or pernona 
liable for Injurlea. 

App. 1883. Where plaintiff’s intestate 
was killed, while a passeng(*r on defendant’s 
street car, by reason of a derrick, used by 
a contractor on the side of the track, falling 
on the car as the car caught the guy rope, 
and that the guy rope was low enough to be 
struck by a passing car of customary height, 
and the car driver testified that he was look- 
ing away from the rope when he drove up to 
it, the jury were warranted in finding that 
the street car company and the contractor 
were guilty of negligence, though there was 
proof that defendants had left nothing un- 
done which extreme ])rudence could suggest. 
— Hunt V. Missouri R. Co., 14 Mo. App. ICO. 

App. 1998. In an action for injuries to 
a .street car passenger by the premature start- 
ing of a car from which he was endeavoring 
to alight, evidence held to warrant a find- 
ing that defendant was operating the car. — 
Rlack V. Metropolitan 8t. Ry. Co., 109 S.W. 
80, 130 Mo. App. 548. 

App. 1911. In an action for injuries to 
a pas.senger while attempting to board a 
str(*et car, slight evidence in support of the 
allegations as to defendant’s ownership or 
oiK'ration of the car at the time of the in- 
jury is sullicient where it is not combated, 
and, except for the general denial, there is 
no intimation that d('f(*ndant resists the claim 
on the ground that it was not the operator of 
the car. — Reisenl(*iter v. United Rys. Co. of 
St. Louis, 134 S.W. 11, 155 Mo. App. 89. 

App. 1914. In a street car passenger’s 
action for injuries, evidence held sufficient to 
show that d(*fendant owned or was operating 
the car upon which plaintiff was a passenger. 
— Agm‘w V. Metropolitan St. Ry. Co., 1(15 S. 
W. 1110, 178 Mo. App. 119. 

Slight evidence of defendant’s ownership 
or operation of car upon which plaintitT was 
a iiassenger when injured held sufficient 
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where this was alleged and treated as proved. 
—Id. 

App. 1017. In action for assault on pas- 
senger by motorman and conductor of street 
car, evidence held sufficient to sustain finding 
that defendant street railway company owned 
and operated car. — Olive v. United Rys. Co. 
of St. Louis, 193 S.W. 32, 197 Mo. App. 118. 

App. 1919. In a passenger’s action for 
personal injuries received by the derailment 
of a street car wherein she was riding, evi- 
dence held to sustain a finding that defend- 
ant operated the car in question. — Watkins v. 
Kansas City & W. B. R. Co., 209 S.W. 950. 

App. 1922. Evidence held sufficient to 
show that, at the time of the injury to a pas- 
senger in a taxicab on her return from a 
funeral, the chauffeur was under control of 
defendant taxicab company, and engaged in 
its business. — Burke v. Shaw Transfer Co., 
^3 S.W. 449, 211 Mo. App. 353, certiorari 
quashed (Sup. 1923) State ex rel. Shnw Trans- 
fer Co. V. Trimble, 250 S.W. 384. 

App. 1924. In action for injuries to pa.s- 
senger of street car, conduct of (use i)y cor- 
poration’s attorney held to concede company’s 
ownership of car. — Lucius v. Wells, 203 S.W. 
546. 

^818 (13). Limitation of llrbillty 

App. 1926. That defendant’s agent call- 
ed shipper’s contract containing a cari'taker’s 
contract a bill of lading and plaintiff signed 
it held not to show fraud. — Edmondson v. Mis- 
souri Pac. R. Co., 280 S.W. 439, 220 Mo. App. 
294. 

^=»319. Damages. 

Instructions, see post, ^321. 

Questions for jury, see post, C=>320. 

^s»31B (1). Blemente of damage for aii- 
aanlt or Insulting language by em- 
ploye or fellow paMHengerM. 

Sup. 1893. In an action by a passenger 
against a carrier for personal injuries, plain- 
tiff’s evidence tended to show that threats 
of personal violence by the conductor and oth- 
ers induced him to jump from the train. 
Held, that an instruction that plaintiff could 
recover damages for threats, whether any in- 
jury resulted therefrom or not, and that 
plaintiff could ret*over for mental anguish un- 
attended by physical Injury, was erroneous. 
— Spohn V. Missouri Pac. Ry. Co., 22 S.W. 
690, 116 Mo. 617. 

App. 1884. Character of carrier’s serv- 
ants as mitigatory of damages. See Hayes 


V. St. Louis R. Co., 15 Mo. App. 584, memoran- 
dum. 

App. 1885. A passenger, assaulted by the 
conductor, may recover for consetjuent men- 
tal suffering. — Randolph v. Hannibal & St. J. 
Ry. Co., 18 Mo. App. 609. 

App. 1903. Mere words, unaccompanied 
by any bodily injury, are not the subject of 
damages, except in actions of libel and slan- 
der, and hence plaintiff could not recover of 
a carrier for mental anguish or shame caused 
l)y words addressed to him, while a passenger, 
by the conductor on one of the defendant’s 
cars. — Grayson v. St. Louis Transit Co., 71 
S.AV. 730, 100 Mo. App. 60. 

App. 1904. Where a passenger on a 
street car was wdllfully assaulted by the con- 
ductor, he was entitled to recover not only 
for physical injuries sustained, but for pain 
and suffering, and for the disgrace and humil- 
iation he was subjcx'ted to by reason of the 
assault. — O’Donnel v. St. Louis Transit Co., 
80 S.W. 315, 107 Mo. App. 34. 

App. 1909. A pass('nger misled to alight 
at night In ditch beshle a track, containing 
%vater, \yas entitled to have jury consid(‘r 
place where she alighted, condition of w(*ath- 
er, and sickness and suffering, caused th(»re- 
by.— Dye v. Chicago & A. R. Co., 115 S.W. 
497. See Carriers, ®»277(1) in this l)ig(‘st. 

App. 1914. Assaults on a passenger be- 
ing at a public place, the jury may consider 
plaintiff's wounded feelings, humiliation, and 
disgrace as elements of actual damages. — 
Winston v. Lusk, 172 S.W. 76, 186 Mo. App. 
381. 

App. 1917. The rule pri'cluding recov- 
ery for mental shock alom* does not preclude 
a passenger from recovering for an assault, 
where the conductor before stopidng the train 
has taken hold of her to eject her for failure 
to pay her fare. — Briggs v. Lusk, 190 S.W. 
380. 

(2). Bxemplary damafres. 

Sup. 1860. Where plaintiff went on 
board a steamboat, and, while transacting 
business with the boat, was taken off to a 
landing below, against his remonstrance, if 
the master of the boat could have caused him 
to be landed at any point easy of access be- 
tween the places where he was taken off and 
where he was finally landed, but maliciously 
or wantonly and wrongfully refused so to 
do, plaintiff was entitled to such damages as 
would be reasonable punishment for such 
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malicious conduct. — Stoneseifer v. Sheble, 31 
Mo. 243. 

Sup. 1867. In an action against a street- 
railway company for damages for an Injury 
suffered by a pnss(*nger, an Instruction that, 
“if the negligence of the driver was gross, the 
jury should find exemplary damages, in their 
discretion, beyond the actual injury sustained, 
for the sake of the example and punishment 
for such gross negligence,*’ is erroneous. — Mc- 
Keon V. Citizens’ Ry. Co., 42 Mo. 79. 

Sup. 1904. Where a street car conduc- 
tor kicked plaintiff, a messenger boy 13 years 
of age, over the heart as he was boarding the 
car as a passenger and plaintiff was only 
prevented from falling from the car w’hile 
it was moving by the acts of other pas.sengers 
in drawing him into the car, such facts jus- 
tified the ref!overy of exemplary damages in 
an action again.st the carrier. — McNamara v. 
St. lA)uis Transit Co.. 81 S.W. 880, 182 Mo. 
676, 66 L. R. A. 486. 

Sup. 1921. Where an elevator w^as In 
charge of the engineer of a large building, to 
whom the suggestions of the inspector were 
referred, the owner’s liability for exemplary 
damages for injury to a iwssenger was de- 
terminable by the conduct of the englneiT. 
— R(*t‘l V. Consolidated Inv. Co., 236 S.W. 43. 

App. 1910. Where, in an action for in- 
juries to a jiassenger by assault committed 
by defendant’s motorman, plaintiff’s evidence 
showed that the assault w^as without provo- 
cation and aggravnt(*d, i>laintiff was entitled 
to recover punitive damages. — Shelby v. Met- 
ropolitan St. Ry. Co., 125 S.W. 1189, 141 Mo. 
App. 614. 

App. 1910. Where the jury were Justi- 
fied in finding that a street car conductor 
followed a passenger to the steps of a car 
and struck him with a switch iron while he 
was in the act of alighting, a proper case for 
exemplary damages is made out, as such ac- 
tion evinces malice. — Neuer v. Metropolitan 
St. Ry. Co., 127 S.W. 669, 143 Mo. App. 402. 

App. 1920. An action against a street 
railroad company for unprovoked assault by 
its servant is one where punitive damages 
may be allowed. — Dorton v. Kansas City Rys. 
Co., 224 S.W. 30, 204 Mo. App. 262. 

^=:»319(8). ESxcenalve 

Sup. 1889. Where a passenger on a rail- 
road train was permanently injured, it was 
held that, though a verdict of $9,000 was 
large, yet passion, etc., could not be inferred 


from that, and there was no ground for re- 
ver.sal for excessive damages. — Griffith v. 
Missouri Pac. R. Co., 11 S.W. 659, 98 Mo. 
168. 

Sup. 1904. Where a street car conduc- 
tor kicketl plaintiff, a messenger boy 13 years 
old, over the heart as he was attempting to 
board defendant’s street car as a passen- 
ger, and it api>eared that the kick produced 
a bruise and caused plaintiff severe pain, 
a verdict in favor of plaintiff for $750 puni- 
tive damages was not excessive. — McNamara 
v. St. Ivouis Transit Co., 81 S.W. 880, 182 Mo. 
676, 66 L. R. A. 486. 

Where a strwt car conductor kicked 
plaintiff, a me.ssenger boy 13 years of age, 
over the heart, as he was attempting to board 
defendant’s street car ns a imssenger, and it 
appeared that the kick produced a bruise 
and caused plaintiff severe imin, a verdict in 
favor of plaintiff for $250 actual damages 
was not excessive. — Id. 

App. 1903. A conductor on a street car 
ordered the arrest of a iwssenger by a po- 
liceman, and he was taken to the station, 
and, to regain his liberty, was compelled to 
enter into a recr)gnizance for his appearance 
on the following day. No one appeared to 
prosfK'ute him at that time, and, after hear- 
ing his statement and the evidence of the po- 
liceman, the justice discharged him. Held, 
that $1,450 actual damages was excessive, 
and unless .$950 w^as remitted, the judgment 
would be reversed. — Grayson v. St. Louis 
Transit Co., 71 S.W. 730, 100 Mo. App. 60. 

App. 1904. Where plaintiff, a passenger 
on a street car, wms willfully assaulted by 
the conductor, who kicked plaintiff in the 
mouth and face and knocked out three of his 
teeth, a verdict in favor of plaintiff for $1,- 
000 was not excessive. — O’Donnel v. St. Louis 
Transit Co., 80 S.W. 315, 107 Mo. App. 34. 

App. 1904. Where a conductor of a 
street car declined to accept from a passen- 
ger a transfer check, and demanded fare, 
and forcibly resisted his efforts to leave the 
car, detaining him while the car journeyed 
several miles, and threatening to take him 
to a police station, though he explained the 
conditions under which he received the check 
from a conductor on another line, a verdict 
for $25 compensatory damages and $500 for 
punitive damages was not so excessive as 
to warrant the court on appeal in interfer- 
ing with the refusal of the trial court to set 
it aside.— Mueller v. St. Louis Transit Co., 
83 S.W. 270, 108 Mo. App. 325. 
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App. 1007. Where a street car passenjror 
applied to the conductor an insulting epithet, 
tending to arouse his passions, provoking 
the conductor to strike him, and his Injury 
was slight, not being entitled to punitive 
damages, a verdict for $1,000 was excessive. 
—Mitchell V. United Railways Co., 102 S.W. 
661, 125 Mo. App. 1. 

App. 1910. Where a passenger, assault- 
ed by a conductor with a switch iron, re- 
ceived a scalp wound about three inches long 
that laid bare his skull, and his skull was 
fractured, resulting in a blood tumor in the 
eye, in the loss of his memory, and a change 
of his disposition, ami his Injuries were per- 
manent, and the assault was vicious and 
unprovoked, a verdict of $5,000 compensatory 
damages and $2,000 exemplary damages, is 
not excessive. — Xc'uer v. Metroi>olitan St. Ry. 
Co., 127 S.W. 660, 143 Mo. App. 402. 

App. 1910. Fifty dollars is not exces- 
sive re(‘overy by a railway passenger for 
actual damages in ladiig cursed and kicked 
ill the mouth by a hrakeman. — Cathey v. St. 
Louis & S. F. R. Co., 130 S.AV. 130, 149 Mo. 
App. 134. 

A carrier being liable in exemplary dam- 
ages for torts by its eini>loy(’*s uimn passen- 
gers, involving both insult and injury, recov- 
ery by a railway passenger of $450 exem- 
plary damages was not excessive, where a 
lirakeman wrongfully and maliciously as- 
sault i d a passenger, kicking him in the mouth 
and cursing him.— Id, 

App. 1911. Plaintiff, a street car iias- 
scng('r, on being informed by the conductor 
before reaching his destination that he must 
leave the car at the car liarn, asked for a 
transfer, and, not getting it, repeated the 
rtipiest, and remained on the car until after 
it Imd started for the barn. The conductor 
gr(*w angry at plaintiff for not leaving the 
car, swore at him, and struck him in the 
face with an iron switch bar, and it was the 
ot>inion of plaintiff’s physician that the cheek 
bone was fractured. Plaintiff was lncai>aci- 
tated for two weeks, suffer(*d great pain, and 
was disligured by a scar left by the wound. 
He brought suit for damages only for his 
pain and suffering and for punitive damages. 
The jury awarded $1,000 actual and $2,000 
punitive damages, and the trial court, think- 
ing the punitive damages excessive did not 
overrule the motion for new trial until plain- 
tiff entered a remittitur of $1,250 ther(H)f. 
livid, that the damages, both compensatory 
and punitive, were not excessive, under the 


rule that punitive damages are given as a 
punishment, as an example to the defendant, 
and as a warning to others. — Mills v. Metro- 
politan St. Ry. Co., 137 S.W. 1006, 157 Mo. 
App. 529. 

App. 1912. A verdict awarding $500 ac- 
tual and $2,500 punitive damages for an un- 
warranted assault on a ixu’son at a station 
to purcha.se a ticket wa.s not excessive. — 
Hedge v. «t. Louis & S. F. R. Co., 145 S.W. 
115, 164 Mo. App. 291. 

App. 1014. Facts in a railroad pa.ssen- 
ger’s action for personal injuries cau.sed by 
an assault by the iK)rter held not to show 
that an award of .$5(K) actual damages and 
$5(K) punitive damages was excessive. — Smith 
V. Delano, 166 S.W. 852, 179 Mo. App. 242. 

App. 1914. In an action for injuries to 
a youth assaulted by defendants’ railroad 
ticket agent, a verdict allowing plaintiff $1,- 
0(K) actual damages and $500 punitive dam- 
ages, held exce.ssive, and .should be re(luc(‘d 
to $500 actual damages and .$5(K> punitive 
daniage.s. — Rledsoe v. West, 171 8.W. 622, 186 
Mo. App. 460. 

App. 1914. A brakoman's assault on a 
pas.sengtT being iK*culiarly unwarrant(‘d and 
made for revenge only, an award of $7(K) 
punitive damages will not work a reversal. 
—Winston v. Lusk, 172 S.W. 76, 186 Mo. App. 
3H1. 

App. 1917. A recovery of $1,.500 puni- 
tive damages, in addition to $.50t> compensa- 
tory damages for a wanton and lustful as- 
sault committC'd by a conductor on a feniah^ 
passenger, held not excessive. — inynii v. St. 
Ivouls Southwestern Ry. Co., 190 S.W. 371. 

App. 1917. A passenger’s recovery of 
$750 for an assault by conductor in dispute 
over paymi’iit of extra fare held exi*e.ssive 
abovt* $500. — Briggs v. Lusk, 190 S.AV. 380. 

App. 1917. Two dollars actual and $498 
punitive damages for insulting insinuation 
that plaintiff was attempting to obtain tick- 
et without paying held not exce.ssive. — Kmudl 

V. Kansas City, C., G. & St. J. Ry. Co., 198 S. 

W. 79. 

App. 1!)20. Whore a young woman, pas- 
senger on a street car, was thrown with great 
force to the iMivement and rendered uncon- 
scious when a collision occurr(*d, and her 
right collar bone was broken, with resultant 
impairment of the use of her right arm, and 
b(ffh sid(!s of her head were bruisc'd, such 
injuries and other strains keeping her in a 
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hospital for two weeks and causing loss of 
weight and a nervous condition, an award 
of $8,000 cannot he deemed excessive, in view 
of the diminished purchasing power of mon- 
ey; it ai>pearing the young woman was a 
stenographer employed at $10 per week. — 
Lowder v. Kansas City Rys. Co., 221 S.W. 800. 

App. 1920. Where plaintiff, thrown 
down by the jerk of a street ear, broke her 
41 rm aiHl sustained oth(*r bruises and inju- 
rl(‘s and sufCerisl much i«iin and was in bed 
nearly four weeks Ji I tended by physielans 
and a nurse, a verdict of $1,500 was not ex- 
cessive. — Fletcher v. Kansas City Itys. Co., 
221 S.W. 1070. 

App. 1920. Where idjiintiflf, an elderly 
man, was jissaulted by a carrier’s employ^, 
struck on tlie h(‘ad, rendered unconscious, 
his nose broken, his face and head bruiswl, 
and he afterwards suffered from dizziness 
and nervimsness, and his (‘yes were injunsl, 
ii verdict for $4,5(10 actual daimiges and $1,- 
000 imiiitive damages held not excessive. — 
Dorton v. Kiiiisas City Uys. Co., 224 S.W. 80, 
204 .Mo. App. 202. 

App. 1928. $2,500 punitive damages for 

nn assault with an iron bar, by a street car 
conductor on a passengt'r, being live times 
the amount of the conuKUisatory damages al- 
low(‘d, was exc(*ssiv(*. — ]Iunt(*r v. Kansjis (Mty 
Kys. Co., 248 S.IV. 99S, 218 Mo. App. 233. 

C 339320 . — — Questions for jury. 

Contributory negligencts see post, <S=»347. 

@=^aaO(l). In general. 

In an action for injuries to i>Jiss('iigor, 
evidence held sullicient to carry the (pmstion 
of definKhiiit's n(‘glig(*nee to tin* jury. 

— Sup. 1997. Sehlocnner v. St. Louis Transit 

(;<>., 192 S.IV. 595, 294 ISIo. 99; 

App. 199S, Vt'sseis v. ^I(*troiK)litan St. Ky. 

Co., 19S S.W. 57S, 129 Mo. App. 708. 

Sup. 1926. N('gligence of railroad in 
train wreck, causing injury to mail clerk, as 
to mjiintenance of bridge and oi>eration of 
train, held for jury. — Rond v. St. l^niis-San 
Francisco Ky. Co., 288 S.W. 777, 315 Mo. 987. 

App. 1907. Where, in an action for in- 
juries to a pjissenger on a freight train, the 
manner of injury, while not what might have 
been ('xpected, was not incredible, it wjis a 
questii)!! for the jury. — Bussell v. Quincy, O. 
& K. C. R. Co., 102 S.W. 613, 125 Mo. App. 
441. 

App. 1910. Evidence in an action 
against a carrier hold sufficient to supiwrt 


the allegations of negligence in the complaint 
a.s against a demurrer to the evidence. — In- 
gles V. Metroi>olitan St. Ky. Co., 129 S.W. 493, 
145 Mo. App. 241. 

App. 1913. Where street car passenger’s 
testimony was contradictory as to whether 
the a<*cident occurred as alleged or in some 
other way, it was a question for the jury 
which version wjis corr(‘ct, and the direction 
of a verdict for dc^fendant on (he ground of 
variance was iinproiH*r. — Bohl)itt v. United 
Ry.s. (^-o. of St. Louis, 153 S.W. 70, 109 Mo. 
App. 124. 

App. 1015. An inference that a street 
car passenger was in danger or had reason 
to apiirchi*nd danger held justifiable so that 
a earricT was not entitled ((; a directed ver- 
dict. — Moore v. Metropolitan St. Ky. Co., 176 
S.W. 1120, 189 Mo. App. 555. 

App. 1917. In action by pa.ssenger on 
street ear for injuries snstainoil in alighting, 
held that evidence as to defendant's owner- 
ship was insufficient to carry case to jury. — 
Lackland v. United Rys. Co. of St. Louis, 191 
S.AV. 1104, 197 Mo. App. (12. 

App. li)26. Evidence that agent called 
shipp(‘r*s eontrjiet a bill of lading, and that 
if plaintifr, who could not read, had known 
contents h(‘ would not have signed, htdd in- 
sufficient to Like (jiK'stion of fraud to jury. — 
Edmondson v. Missouri Pae. R. Co., 286 S.W. 
489, 220 Mo. App. 294. 

^:=982(> (2). Exinteiice of relation of car- 
rier anil nuMseiiger. 

Sup. 1996. IVhere, in .an action against 
a railroad for wrongful death. It appeartMl 
that (h'ceased, after n*achiiig the i>oint on 
(h'feiidaut’s lim* to which he had purehasixl 
a ticket, ivmaiiHMl in the coach; that the 
rcsideuci* of himself and family was at a 
station further along the road; and that, at 
the time of the collision causing his death, 
defendant’s train hjid started — it was not 
essential, in ordi^r to authorize the submis- 
sion of the case to the jury, to show by posi- 
tive or diiHHit evidence that deceased was a 
ivassenger at the time of the collision, or Unit 
it was his purpose to continue his jourimy. 
— Anderson v. Missouri Pac. Ry. Co., 98 S. 
W. 394, 196 Mo. 442, 113 Am. St. Rep. 748. 

App. 1010. In an action against a rail- 
way for an assault upon a passenger by a 
brakeman held, under the evidence, a jury 
ciuestion, wliether the iKisseng(*r forfeited his 
rights as a pjissc'ugcr and became a tri\siKisser 
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through misconduct. — Cathey v. St. Louis & 
S. P. R. Co., 130 S.W. 130, 149 Mo. App. 134. 

App. 1915. Whether a person has under- 
taken to travel in a conveyance provided by 
a carrier, and whether he has been accepted 
as a passenger by the carrier, are ordinari- 
ly questions for the jury. — Lindsay v. St. 
Louis & H. Ry. Co., 178 S.W. 270. 

App. 1927. Whether one struck by auto- 
mobile while crossing viaduct to board wait- 
ing street car after leaving car at opposite 
end was passenger held for jury. — Watts v. 
i’leming, 298 S.W. 107, 221 Mo. App. 1123. 

(3). Care aa to children and othern 
under di«abllUy. 

Sup. 1912. Whether a woman of 57 
years, weighing nearly 2(K) pounds, facing 
forward while entering a street car from the 
platform, could have been thrown forward 
by the sudden starting of the car was for 
the jury. — Benjamin v. Metropolitan St. Ry. 
Co., 151 S.W. 91, 245 Mo. 598. 

Whether defendant was negligent in 
starting its car, so as to injure plaintiff, a 
woman of 57 years, weighing nearly 200 
IKiunds, as she was making her way toward 
a seat, was for the jury. — Id. 

^s»320 (4). Acta or omlaalona of carrlcr’a 
eiuployea. 

Sup. 1895. In an action by a passenger 
to recover damages for injuries received by 
jumping from a moving train, under direction 
of the brakeman, where plaintiff and two 
witnesses testified that the brakeman was 
stationed at the brake in the car, though his 
back was turned toward them, and though 
they are contradicted by the brakeman him- 
self and three witnesses for defendant, who 
were in full view of the face of the man at 
the brake and whose testimony is corrobo- 
rated by other circumstances, the identity of 
the man at the brake is for the jury. — Mc- 
Peak V. Missouri Pac. Ry. Co., 30 S.W. 170, 
128 Mo. 617. 

App. 1910. In an action by a street car 
passenger for an assault by the conductor, 
evidence held to authorize the submission to 
the jury of the question of punitive damages. 
— Kelleher v. United Rys. Co. of St. Louis, 
126 S.W. 796, 147 Mo. App. 553. 

App. 1912. In an action against a rail- 
way company for damages for an assault of 
its conductor upon a passenger, evidence of 
the carrier’s defense held to make the ques- 
tion of defendant’s justification one for the 


jury. — Hancock v. Missouri & K. Interurban 
Ry. Co., 146 S.W. 807, 163 Mo. App. 259. 

App. 1914. Whether the brakeman was 
the aggressor and the assaulted passenger 
acted only in self-defense held for the jury. 
—Winston v. Lusk, 172 S.W. 76, 186 Mo. App. 
381. 

App. 5915. In an action by a iwssenger 
injured when a iKjrter suddenly opened the 
door of the toilet room in a car, the ques- 
tion of the iM)rter’s excessive violence held 
for the jury.— Ward v. Kansas City Southern 
Ry. Co., 175 S.W. 296, 189 Mo. App. 305. 

App. 1915. In action for Injuries to 
street car jmssenger, crowdetl from vestibule 
of car, whether the person who crowded her 
was the conductor held for the jury under 
the evidence. — Tanchof v. Metropolitan St. 
Ry. Co., 177 S.W. 813. 

App. 1917. Where the evidence in a pas- 
senger’s action for an assault by a conductor 
was conflicting, defendant’s demurrer there- 
to was properly overruled. — Flynn v. St. Lou- 
is Southwestern Ry. Co., 190 S.W. 371. 

App. 1920. In an action against a street 
railway comjvany for assault by its servants 
while plaintiff was attempting to bt»come its 
passenger, evidence held to present a case 
for the jury. — Dorton v. Kansas City Rys. 
Co., 224 S.W. 30, 204 Mo. App. 202. 

App. 1921. In an action against a street 
railway for damages for assault by servants 
on Intending passenger, evidence held ample 
to send the case to the jury on the question 
of whether the men were acting within the 
scoiKJ of their employment, or whether they 
had turned aside from their master’s duty to 
do something on their own account. — Sturgis 
V. Kansas City Rys. Co., 228 S.W. 861. 

^=:»320 (6). Number and efllolency of em» 
ployeM. 

See explanation^ page Hi, 

$s»320 (6). Acte of fellow pannenareM or 
other third pemona. 

Sup. 1907. Where a street car ptissenger 
was Injured by the derailment of the car 
caused by a brick placed on the track by a 
boy some forty or fifty feet in front of the 
car, whether the motorman by the exercise 
of reasonable diligence could have seen the 
brick placed on the track, or could have seen 
it after it had been placed there for a suffi- 
cient length of time to have permitted him, 
with the means and appliances at his com- 
mand, to stop the car, was for the jury. — 
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O’Gara v. St. Louis Transit Co., 103 S.W. 
54, 204 Mo. 724, 12 L. R. A. (N. S.) 840, 11 
Ann. Cas. 850. 

App. 1920. In an action by a pussenf^er 
for damages for insult and assault suffered 
at the hands of intoxicated passengers, 
whether the trainmen knew, or by the exer- 
cise of a high degree of care might have 
known, that the intoxicated passengers would 
shove another passenger against plaintiff and 
Injure her, hcZd for the jury, since the assault 
was such as would likely accompany rude and 
boisterous drunken men in a crowded car. — 
Abernathy v. Missouri Pac. R. Co., 217 8.W. 
568. 

App. 1921. In an action by a passenger 
who was kissiHl by an intoxicated fellow pas- 
senger on a street car, whether the conduc- 
tor had reasonable grounds for antlciiiatlng 
that the intoxicated |>aRst*nger would assault 
plaintiff and kiss her held for the jury. — Lil- 
jegren v. United Rys. Co. of St. Ix)uis, 227 
S.W. 925. 

App. 1921. In an action by a negress 
against a carrier for damages for i>ermitting 
her to ride in a street car intoi the city of 
East St, Louis at the time a mob was at- 
tacking negroes in such city, without her 
knowledge, resulting in injury to her, wheth- 
er deftmdant had knowledge of the operation 
of the mob which attacked the car, or other 
mobs in the city at the time in question, in 
time to have warned plaintiff of her danger, 
and to have taken reasonable precaution for 
her safety and protection, held for the jury. 
— Williams v. East St. lyouis & S. Ry. Co., 
232 S.W. 759, 207 Mo. App. 233. 

(7). Condition and use of carrier’s 
premlaea. 

Sup. 1898. In an action for death by 
WTongful act, it appeared that (1) defendant 
suddenly started its car, which deceased was 
about to enter, at an elevated station, caus- 
ing deceased to fall off, or requiring him to 
step off on the station platform; (2) that 
the railing at the end of the platform did 
not reach the edge, and that there was left 
a space of 26 inches, through which deceased 
was carried by the momentum, and that he 
fell to the street below. No passengers were 
allowed to ride on the car steps, and no ne- 
cessity was shown for leaving so wide a space. 
The petition declared on the two acts of al- 
leged negligence. Bold, that the question of 
defendant’s negligence, in not extending the 
railing nearer to the edge of the platform, 
was for the jury. — Barth v. Kansas City El. 
By. Co., 44 S.W. 778, 142 Mo. 535. 


Sup. 1899. Where negligence charged is 
that a railroad company allowed a hole in its 
depot platform at the time and near the place 
where plaintiff got upon defendant’s train, 
and that plaintiff’s foot was caught therein, 
causing injury, a demurrer to the evidence 
will not be sustained on conflicting evidence 
as to the existence of the hole and its exact 
location, as the question is one for the jury. 
— Robertson v. Wabash R. Co., 53 S.W. 1062, 
152 Mo. 382. 

Sup. 1902. Where a passenger jumps 
from a moving train in a station and slips 
on the platform, and there is a conflict of 
evidence as to whether the platform was 
greasy, he is entitled to go to the jury.— 
Newcomb v. New York Cent. & H. R. R. Co., 
C9 S.W. 34H, 169 Mo. 409. 

Sup. 1904. In an action against a street 
railway company for injuries to a passenger 
caused by the falling of a station platform, 
owing to alleged negligence in permitting the 
timbers to biH'ome rotten, evidence consid- 
ered, and held to justify submission to the 
jury of the issue of defendant’s negligence. 
—Wood V. Metropolitan St. Ry. Co., 81 S.W. 
152, 181 Mo. 433; Id., 81 S.W. 1273, 107 Mo. 
App. 372. 

Sup. 1904. In an action against a rail- 
road company for injuries to a passenger, 
allegwl to have been caused by slipiiing on 
a greasy idatform as he was alighting from 
a slowly moving train, evidence held to jus- 
tify submission to the jury of the issue of 
defendant’s negligence. — Newcomb v. New 
York Cent. & H. R. R. Co., 81 S.W. 1069, 182 
Mo. 687. 

Sup. 1912. Evidence held insufficient to 
require submission to jury of railroad compa- 
ny’s negligence, in failing to have a guard 
railing on a platform used by passengers in 
boarding and alighting from cars.— Moeller 
V. United Rys. Co., 147 S.W. 1009, 242 Mo. 
721. 

App. 1886. In an action against a car- 
rier for injuries sustained by a passenger 
by falling oif the station platform in the 
nighttime, it was a question for the jury 
whether a platform for the use of passen- 
gers at such a place, built three feet above 
the ground, was properly or negligently con- 
structed. — Stafford v. Hannibal & St. J. R. 
Co., 22 Mo. App. 333. 

App. 1904. Whether it was negligence 
for defendant carrier to have the space of 
10 to 12 inches between the car and the sta- 
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tlon platform, into which plaintiff stepi>ed in 
alighting; from the car, when only 4 Inches 
were necessiiry, anti there was no uniform 
custom as to the width of the space, is a 
question for the jury. — Randolph v. Ohi<*affo, 
M. & St. l\ Ry. Co., 79 S.W. 1170, 100 Mo. 
App. 040. 

App. 1007. Tn an action by a passenprer 
for personal injuries sustained in striking 
his f(M)t apjainst certain pieces of iron on the 
platform, on account of a jerk of the train 
while he was getting on the car, where there 
was no evidence that the pieces of iron were 
dci>osite(l, or permitted to be deiKisited, on 
the platform by defendant's employf-s, it was 
error to submit that question to the jury in 
an instruction. — Price v. St. Louis Transit 
Co., 102 S.W. G2t>, V2Zt INIo. App. 07. 

App. 1908. Whether a carrier failing to 
maintain a guard rail at the end of a plat- 
form used to r(‘ceive and discharge passen- 
gers was negligent, authorizing a recovery 
for injuries to a passenger falling from the 
platform while alighting from a car, held, 
under the facts, for the jury.— MoelhT v. 
United Rys. Co. of St, Louis, 112 S.W. 714, 
133 Mo. App. G<S. 

App. 1909. Whether a carrier impliedly 
invited a iKHleslrian approaching the station 
to become a passeng(*r to deviate from the 
roadways and cross a graveled area held 
for the jury. — Chase v. Atchison, T. & S. F. 
Ry. Co., 114 S.W. 1141, 134 Mo. App. 955. 

Whether a carrier was negligent in main- 
taining semaphore wires n(*ar the ground 
c.cross a gravelwl area between two roadways 
leading to its station held for the jury.— Id. 

App. 1911. Evidence, in a railroad pas- 
senger's action for personal injuries by stum- 
bling bei'ause of the decayed condition of 
the iilatform and falling under the train, In ld 
to make it a jury question whether defend- 
ant was negligent as to the condition of the 
jilatform. — Munro v. St. Louis & S. F. R. 
Co., 135 S.W. 1010, 155 Mo. App. 710. 

App. 1917. Whether defendant railroad 
was negligent in maintaining a h*dge between 
the tops of the Imcks of seats in its station 
for storage of luggage with only a one-inch 
molding to prevent baggage falling on iias- 
.sengers held a jury question. — Wright v. Kan- 
sas Chy Terminal Ry. Co., 193 S.W. 9G3, 195 
I^Io. App. 480. 

App. 1922. In an action for injuries to 
a passenger slipping on a banana i^eeling, ev- 


idence of negligence held insufficient to go 
to the jury.— Taylor v. Kansas City Termi- 
nal Ry. Co., 240 S.W. 512. 

App. 1923. In passenger’s action against 
railroad for injuries sustained, when struck 
by door of depot in passing through door on 
way to train, evidence held sufficient for sub- 
mission to jury of whether the railroad was 
negligent in maintaining defective automatic 
door stop. — Martin v. Missouri Pac. R. Co., 253 
S.W. 1083. 

App. 1024. Where passenger on leaving 
a train stumbled over an obstruction on the 
depot platform, and \vas injured thereby, not- 
withstanding that i)laintir[''s evidence that it 
was dark at the time of the fall was contra- 
dicted by the record of the movement of 
trains, as well as by eyewitnesses to the fall, 
it was for the jury to weigh. — Roussel 1 v. St. 
Louis-Saii Francisco Ry. Co., 257 S.W. 51G. 

In action for per.sonal Injury from stum- 
bling ov(‘r an obstruction on the depot i>lat- 
form after i>laintilT alighted from a train, 
wlietluu* defendant was ni‘gligent in permit- 
ting a gang-plank to lie on a stei> at a door to 
the deiMit was for the jury. — Id. 

App. 1924. In an action for injuries by 
an intending passiaiger who ste])pi‘d on a 
nail on a station platform, wlndher carrier 
ex(‘rcised degree of care whh-h law requires 
in maintaining station platform held for jury. 
— Lowthi*r V. St. l.<)uis-San Francisco Ry. (’o., 
291 S.W. 702, 214 Mo. App. 293. 

(H). Tnkinj^ ap pfiMMeniyrerH In sen» 
eral. 

Sup. 1892. When* there is evidenci* to 
the effect that the trainiiKm, Instead of warn- 
ing a passeiigia- not to get on a moving train, 
directed him to gi*t on, it was for the jury, 
and not the court, to say what directions he 
rec<*ived from tin* trainimm. — Fulks v. St. 
Louis & S. F. Ry. Co., 19 S.W. 818, 111 Mo. 
335. 

Sup. 1893. In an action against n car- 
rier for i>ersonal injuries to a passenger al- 
legcHl to bo due to negligently failing to stop 
a train long enough at a station to enable 
her to go forward to another car in safety, 
the evidence produced by defendant, stand- 
ing alone, showed that plaintiff did not leave 
or attempt to leave the ctu* until the train 
had started, whereas the evidence of plaintiff 
and her son was direct and positive that they 
started out as soon as the train stopped and 
before it started. HtM, that there was there- 
fore a direct conflict in the evidence on this 


This Digest is compiled on the Key-Number System. For explanatiou, see page iii. 


CMn— 383 


CARRIERS 


^320 ( 9 > 


point, and it was for the Jury to settle it. — 
Smith V. Cliicago & A. li. Co., 23 S.W. 784, 
119 Mo. 246. 

Sup. 1895. Defendant’s passenger deiiot 
at a regular station having been burned, its 
trains were thereafter stopped at a public 
erossing, where there was no platform, and 
where the distance from the ground to the 
lowest step of the coaches was nearly three 
fec't. Plaintiff, while attempting to board a 
coach to take passage, none of defendant's 
servants being present to assist her, fell and 
was iiijuriHl. Held, that the question of n€»g- 
ligence was for the jury. — Eichorii v. Mis- 
souri, K. & T. lly. Co., 32 IS.W. 993, 130 Mo. 
575. 

Sup. 1900. Evid(‘nce, in an action for 
injuri(‘s received while attempting to board, 
held, sutiicient to carry the case to the jury. 
— Jo.vct‘ v. Metropolitan St. Ky. Co., 118 S. 
W. 21. 219 Mo. 344; Wellman v. Same, 118 
S.AV. 31, 219 Mo. 120. 

Sup. 1927. Slre(‘t rjillway's negligence 
in striking intending passenger held for jury, 
under conflicting evidence as to cars’ speed 
and time of signal to stop. — Sugarwater v. 
Fleming, 293 S.W. Ill, 316 INIo. 742. 

App. 1910. Evidence held to justify sub- 
mission of qiu'stion whether inotorman, in 
exercise of ordinary care, should have known 
that plaintiff was attcmipting to board street 
car before it had rt^jiched stopping place. — 
(Joebel V. Fnited Itys. Co. of St. Louis, 181 
S.W. 1051. 

App. 1920. In action against suburban 
railroad for injuries to ]>rosiKH‘tive passen- 
gi‘r, struck by car on station idatform, ques- 
tion of wlu’ther the failure to sound gong or 
blow whistle in approaching platform con- 
stituted negligtmce held for jury. — AVilli v. 
UnittHl Uys. (k). of St. Louis, 224 S.W. 86, 
205 Mo. App. 272. 

App. 1921. AVhere there were facts and 
circumstances on which reasonable men 
might differ as to whether defendant was 
guilty of negligence proximately causing the 
injuries complained of, by failing to exercise 
a proix'r degree of care in furnishing plain- 
tiff a reasonably safe means for boarding its 
train, the court proi>erly submitted the case 
to the jury. — Link v. Atlantic Coast Line li. 
Co., 233 S.W. 834. 

^=^320 (O). .Stiirfliiff: <»r moving car Trblle 
puHHeiiH:er in boarding Mniiie. 

Sup. 1882. In an action against a car- 
rier for injuries sustained by a iiassonger 


while attempting to board a train, held, that 
the question whether plaintiff was guilty of 
negligence was a question of fact for the 
Jury.— Swigert v. Hannibal & St. J. R. Co., 
75 Mo. 475. 

Sup. 1898. There was evidence that, at 
the station of defendant’s elevate<i railroad, 
deceased stei^ped on the lower step of a car 
to take passage; that while so doing the 
car was suddenly start(‘d, and deceased ei- 
ther fell off, or, to avoid falling, stepjied off 
on the station platform; that the acquired 
momentum carried him over the edge of the 
platform, through an oiKUi space between 
the railing and the side of the car, and that 
he fell on the street below. Bold, that a 
demurrer to the evidence was properly over- 
rul(‘d. — Barth v. Kansas City El. Ry. Co., 44 
S.W. 778, 142 Mo. 535. 

Sup. 1908. Tn an action against street 
car companies for injuries sustained by the 
starting of the car while plaintiff was in 
the act of boarding it, evidence examined, 
and held sutiicient to go to the jury as to 
the negligcmce of one of the defendants. — 
Berry v. St. liOuis Transit Co., 109 8.W. 661, 
211 :Mo. 88. 

Sup. 1912. Wheth(»r a street car was 
start(‘d “suddenly" — that is, without notice 
<jr unexp<‘ctedly to a boarding tmssenger — 
held, under the evidence, a (piestion for the 
jury. — Benjamin v. Metropolitan St. Ry. Co., 
151 S.W. 91, 245 Mo. 598. 

Whether it is negligent to start a street 
car btffore a i)ass(*nger has taken his seat 
is a qin^stion of fact for the jury. — Id. 

It is not negligence per se to start a 
street car while passiuigers are standing ei- 
ther in the car or on the platform or in the 
vestibule. — Id. 

Sup. 1922. Evidence of plaintiff and 
two of his companions that, while he was in 
the act of boarding a street car, the folding 
doors were closed and the car started, and 
that his hand was caught between the doors, 
and he was dragged 50 feet, clearly tended 
to make a case for the jury as to the comi>a- 
ny's negligence, so that a demurrer to plain- 
tiff’s evidence was proi)erly overruled. — Hud- 
son V. Kansas City Rys. Co., 246 S.W. 576. 

App. 1904. In an action against a street 
railroad company for injuries caused by the 
sudden starting of a car as plaintiff was 
about to board it, evidence held to justify 
submission of the issue of defendant’s neg- 
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Ugence to the jury. — ^McKee v. St. Louis 
Transit Co., 83 S.W. 1013, 108 Mo. App. 470. 

App. 1014. In an action by one who was 
thrown from a street car when he attempted 
to board it, the question of the carrier’s neg- 
ligence held for the jury. — Danielson v. Met- 
ropolitan St. Ry. Co., 162 S.W. 307, 175 Mo. 
App. 314. 

App. 1921. In an action for the death 
of aged man who it was claimed was thrown 
by the movement of a street car he was at- 
It'inpting to board, the question of the neg- 
ligence of the operators of the car held, un- 
der the evidence, for the jury, despite the 
contention that it necessitated the building 
of inference on inference. — Boggess v. Kan- 
sas City Rys. Co., 229 S.W. 404, 207 Mo. 
App. 1. 

App. 1921. Where the only eyewitness 
of an accident tc^tifled that deceased got on 
the step of a street car which he had sig- 
naled to stop, and while he was on the step 
the car started with a jerk, and deceastnl 
fell with his head in the direction taken by 
the car, and there was nothing to show wheth- 
er deceased had hold of the handrail or what 
ho might have done to overcome a sudden 
jerk, held, that the manner of the accident 
was not so contrary to physical laws that a 
demurrer to the evidence should have bi^en 
sustained. — Beckner v. Kansas City Rys. Co., 
232 S.W. 745. 

App. 1928. Premature starting of bus 
held act of negligence, making jury case in 
action for injuries proximately caused there- 
by. — Hayward v. People’s Motorbus Co. of 
St. Louis, 1 S.W.(2d) 252. 

^=9320 (10). Operation of trainii at places 
^^%'laere passenurers are belnir received 
or dlscharared. 

App. 1902. In an action against a street 
car company for injuries to a passenger, who, 
immediately after alighting and starting to 
cross the street behind the car, was struck 
by another car going in the opposite direc- 
tion, evidence held to justify submission to 
the jury of the issue as to whether or not 
the motorman of the latter car rang the gong 
when approaching. — Hornstein v. United Rys. 
Co. of St. Louis, 70 S.W. 1105, 97 Mo. App. 
271. 

App. 1915. Whether boy alighting from 
a north-bound car would have been struck 
by street car going in the opposite direction 
if its si>eed had not exceeded 8 miles an hour, 
held a question for the jury. — Moore v. Met- 
ropolitan St. Ry. Co., 180 S.W. 408. 


App. 1920. In action against suburban 
railroad for injuries to prospective passen- 
ger, struck by car on station platform, where 
there was evidence that headlight had re- 
cently become out of order, and at time of 
accident car was being moved to a place 
where headlight could be fixed, question of 
w'hether operation of car without lighted 
headlight was negligence held for jury. — 
Willi v. United Rys. Co. of St. Louis, 224 S. 
W. 86, 205 Mo. App. 272. 

^=»320 (11). Railroad locomotives and 
cars. 

Sup. 1896. Where the action is for dam- 
ages, on the theory that plaintiff suffered a 
severe illness as a result of a cold contract- 
ed while a passenger in defendant’s car, and 
it api)ears that the car was very cold ; that 
plaintiff notified the trainmen of his suffering, 
and repeatedly requested them to make a 
fire; that there were stoves in the car, and 
defendant could easily have supplied the 
needed heat — the facts are for the jury. — 
Taylor v. Wabash R. Co., 38 S.W. 304, 42 L. 

R. A. 110. 

Sup. 1025. Evidence of negligence in al- 
lowing snow to remain on steps suftieient for 
Jury. — Taylor v. Missouri Pac. R. Co., 279 

S. W. 115, 311 Mo. 604. 

App. 1904. Evidence in an action by a 
passenger on a mixed train. Injured by a col- 
li.sion between the cars composing the train 
after the parting of an automatic coupling, 
held to warrant submitting the question of 
defendant’s negligence to the jury, notwith- 
standing the absence of evidence of any par- 
ticular defect, and aflarmative evidence that 
the appliances were in good order. — Holland 
v. St. Louis & S. F. R. Co., 79 S.W\ 508, 105 
Mo. App. 117. 

App. 1907. Though, where a passenger 
is injured by reason of a defect of an ap- 
pliance, the presumption of negligence of the 
carrier arises, where the plaintiff’s evidence 
showed, not only that the wheels of a car 
were broken and defective, but also that the 
defect was such that *lt could not have been 
detected by precaution, the court properly 
sustained a demurrer to the evidence. — Fer- 
guson V. St. Louis & S. F. R. Co., 100 S.W. 
537, 123 Mo. App. 590. 

App. 1928. Evidence held insufficient to 
take issue of negligence in allowing fruit 
peelings on floor of car, causing injury to pas- 
senger, to jury. — Jones v. St. Louis-San Fran- 
cisco Ry. Co., 5 S.W.(2d) 101. 


This Digest is compiled on the Key-Number System. For explanation, see page iii. 




CMD— 385 


CARRIERS 


^ 320 ( 13 ) 


^s»320 (12). Rntlrond truck* and road* 
bed*. 

Sup. 1882. In an action against a rail- 
road company for Injuries in running its 
trains over a portion of its road rendered 
dangerous by reason of its having been un- 
dermined by a flood, held, that under the 
evidence defendant’s negligence was a ques- 
tion for the jury. — Ely v. St. Louis, K. C. & 
N. Ry. Co., 77 Mo. 34, followed in Ellet v. 
St. Louis, K. C. & N. Ry. Co., 76 Mo. 518. 

Sup. 1914. In an action for damages for 
the wrongful death of a passenger from in- 
juries received in a derailment, the question 
whether a suspended joint caused the derail- 
ment, IwJd, under the evidence, for the jury. 
— Powell V. Union Pac. R. Co., 164 S.W. 628, 
255 Mo. 420. 

Sup. 1914. Where a passenger was in- 
jured in a wreck caustHl by a broken rail, 
the proof raised a prlina facie case under 
the doctrine res ii>«a loquitur rcMiuirlng sub- 
mission to the jury. — Brown v. lyoulslaiia & 
M. R. R. Co., 165 S.W. 1060, 256 Mo. 522. 

App. 1926. Evidence of carrier’s negli- 
gence when train broke through bridge, in- 
juring passenger, held to make case for jury, 
under doctrine of res ipsa loquitur. — Whitlow 

V. St. Louls-San Francisco Ry. Co., 282 S. 

W. .525, certiorari quashed (1927) State ex 
rel. St. Ix)uls & S. F. R. Co. v. Daues, 290 
S.W. 425. 

App. 1927. Issue of negligence held for 
jury in action by passenger for injuries from 
being struck by filler block thrown up by 
train.— -Thomas v. St. Louis-San Francisco 
Ry. Co., 293 S.W. 1051. 

App. 1927. Carrier’s negligence in con- 
structing bridge which gave way, wrecking 
train and injuring passenger, held for jury. 
— Gurry v. St. Louis-San Francisco Ry. Co., 
296 S.W. 473, 221 Mo. App. 1. 

As»820 (18). Track* and equipment of 
*treet railroad*. 

Sup. 1907. In an action for Injuries to 
a passenger, where, at the close of plaintiff’s 
case, there was evidence before the jury of 
the insufficiency of the appliances to stop 
the car on the incline where the accident 
occurred with the cable out of the grip a 
nonsuit was properly refused. — Roscoe v. 
Metropolitan St. Ry. Co., 101 S.W. 32, 202 
Mo. 676. 

Sup. 1908. In an action for the death 
of a passenger on a street car who was a 


stranger in the city In which the cars were 
operated, and unfamiliar with the cars and 
their operation, and who was struck while 
protruding his head out of the car in which 
he was riding by a car on the other track 
going in the opi>oslte direction, whether or 
not defendants were negligent in operating 
the street cars with a space of only six inch- 
es between them in passing each other with 
unguarded oi>ening8 was a question for the 
jury. — Gage v. St. Louis Transit Co., 109 S. 
W. 13, 211 Mo. 139. 

In an action against a street railway 
company for the death of a passenger caused 
by his being struck by a car on the adjacent 
track going in the opposite direction from 
the one on which he was riding while pro- 
truding his head outside of the car, it was 
error to strike out a part of the petition al- 
leging that defendant was negligent in fail- 
ing to construct and maintain guard railings 
on the back platform of the car of sufficient 
height to protect passengers from passing 
cars, since such question was a question of 
fact for the jury to determine. — Id. 

Sup. 1908. In an action against a car- 
rier for injuries to a passenger, whether a 
defendant was negligent in the management 
and maintenance of a certain car and the 
machinery appliances, brakes, and running 
gear thereof held, under the evidence, for the 
jury. — Beave v. St. Louis Transit Co., Ill S. 
W. 52, 212 Mo. 331. 

App. 1903. In an action by a street car 
passenger for injuries sustained by the de- 
railment of the car at a switch, a witness 
testified that cars frequently jumped the 
track at that point. The motorman testified 
that a car was not apt to leave the track 
if everything was in good condition, and 
the master mechanic of the defendant stated 
that such accidents mi^t be prevented by 
locking the switch, and that it would take 
about a minute to lock it. Held, that evi- 
dence of defendant’s negligence was sufficient 
to prevent a nonsuit. — Heyde v. St. Louis 
Transit Co., 77 S.W. 127, 102 Mo. App. 537. 

App. 1904. Where a street railway com- 
pany ran open summer cars, with a continu- 
ous footboard on either side, on double tracks, 
so close together that passengers using the 
inside footboard would be struck by cars 
going in the opposite direction, and the plain- 
tiff was struck while he was passing from 
the rear of the car, along such footboard, 
to a seat, without knowledge that the tracks 
were so close together as to render his posi- 
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tion dangerous, the negligence of the street 
railway company in leaving such Inside foot- 
board open to the use of passengers was a 
qiK'stiori for the jury. — Krcimeliiiaim v. Jour- 
dan, 80 S.W. 323, 107 Mo. App. 61. 

App. 1911. In an action against a car- 
rier for personal injuries, the question wheth- 
er defendant by the highest degree of care 
c*oul(l have discovert^l the allegt‘d defect 
hiiJd for the jury. — Donovan v. Kansas City 
Elevated Ry. Co., 138 S.W. 679, 157 Mo. App. 
64J). 

Though witnes.ses for defendant in an 
action for iK'rsonal injuries testitied that the 
alleged defect in the trolley i>olo of an elec- 
tric car could not have been discovered by 
inspection, the question whether it might 
have been discoverwl is for the jury. — Id. 

App. 1912. A plaintiff, charging injury 
from an ek»ctrified pljite on d(‘feiidant’s street 
car, held retiuired to prove only the fact of 
injury, the presumption of negligiaice arising 
from the injury being siHlicient to take the 
case to the jury. — Black v. Mtdropolitan St. 
Ky. Co., 144 S.W. 131, 162 Mo. App. 9t>. 

App. 1913. Whether defendant was neg- 
lig(‘iit in having a car door instKairely fas- 
teiUMl held a question for tin* jury. — ^Adanis 
V. Metropolitan St. Ky. Co., 160 S.W. 38, 174 
Mo. App. 5. 

(14). Condition of elevatom. 

Sup. 1897. It is a question for the jury 
whether there is negligence in running an 
elevator ope’rated by a boy, and having an 
excessive lateral vibration, with the exit un- 
guarded, and a si>ace opixisite it at each 
floor, cut into the wall of the shaft, 16 indies 
deep, witli a door at the rear leading to the 
hallway, so that a passenger losing his bal- 
ance might fall onto such landing, and thence 
under the elevator in the shaft. — Lee v. Pub- 
lishers, George Knaiip & Co., 38 S.W. 1107, 
137 Mo. 385. 

Sup. 1900. Defendant maintaine<l in its 
building an elevator, which, when in opera- 
tion, had an excessive lateral vibration. It 
had no door on the cage, but the exists from 
the car were through vestibules cut through 
the wall of the elevator shaft, which was 
about 16 inches deep, with a door on the 
outside, so that a passenger losing his bal- 
ance might fall from the car into the vesti- 
bule, and roll from there into the elevator 
shaft. The elevator, on the night plaintiffs 
son was killed, was operated by a boy about 
15 years old. He told decedent, when the 


car was at the third floor, that it was at the 
fourth floor, and the decedent knowing that 
the car stopped automatically at the fifth 
floor, and thinking that the car, when actu- 
ally at the fouth floor, was at the fifth floor, 
may have stepped into the vestibule while 
the car was in motion, from whence he fell 
into the elevator shaft, and was killed. The 
evidence was indefinite as to how the acci- 
dent occurred. Held to require submission 
to the jury of the que.stions whether the de- 
fendant was negligent in maintaining the el- 
evator in the condition in which it w^as in, 
and in employing an incompetent operator. 
— Lee V. Publi.shers, George Knapp & Co., 56 
S.W. 458, 155 Mo. 610. 

(15). Maniinroment of con-veyancen 
in general. 

Sup. 1889. Plaintiff's husband was 
killed by the derailment of defendant’s spe- 
cial freight train, consisting of an engine, 
tender, one box and several flat cars. De- 
ceased and others W(u*e riding on a flat car 
next the engine, to tin* knowledge of tht^ 
conductor and brakemen, who did not warn 
th(‘m that it was dangerous; nor was tln^re 
danger if the train had not been derailed. 
The conductor and a brakeman told them it 
was more comfortable in the box car, but 
they iH-eferr(‘d to ride on tln^ flat car. The 
road was rough, and the (uigine and tender 
were reversed, which was dangerous on a 
rough track, and the train was running too 
fast for safety. No one was injured except 
those on the flat cjir. Held, that th(» ques- 
tion of neglig(uice was for the jury. — Wagner 
V. Missouri Pac. Ky. Co., 10 S.W. 486, 97 Mo. 
512, 3 L. K. A. 156. 

Sup. 1903. Though the act of the pas- 
.senger in taking the position on the step 
was an act of negligence, which contributed 
to his injury, the question of the negligence 
of the niotorman, knowing the position of 
the pa.ssimg(^r, running his car into the curve 
in plain view of the car on the other track, 
w-as for the jury. — Parks v. St. Louis & 8. 
Ky. Co., 77 S.W. 70, 178 Mo. 108, 101 Am. 
St. Kep. 425. 

A street car passenger, because of the 
crowded condition of the car, stood on the 
step of the front platform of the car, out- 
side of the gate Inclosing the platform, and 
on the side next to the track on which cars 
were operated in the opiH)sit(‘ direction. The 
motorman saw him, and warned him that it 
was a position of danger. The conductor 
saw him, and, without warning, collected his 
fare. It was feasible to carry a passenger 
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safely in that position. The company car- 
ried men safely in that position, and car- 
ried this passenger for about two miles, when 
ho was injured by the car and a car travel- 
ing on the othiT track coming nearly in con- 
tact with each other at a curve in the road, 
because of a violation of the rules of the 
companies operating cars on tin* tracks, gov- 
erning the passing of cars at curves. There 
was nothing to show that the jmssenger was 
guilty of negligence after taking his iKisi- 
tion on the step. 7/c/d, that the question of 
defendants’ nc*gligence was for the jury. — Id. 

Sup. 1907. In an action for injuries to 
a passenger, where the petition alleged that 
the employees of defendant, in violation of a 
rule of th(^ company and of ordinances of 
the city, failed to stop a cable train before 
it began the descent of an incliius and the 
evidence showed oral instruct ions to the mo- 
tormt'ii, and that tlu* grii) was likely to be 
loosened from the cable just l)(‘fore n^ach- 
ing that point, the rerusal of an insriuction 
withdrawing from tb(‘ consideration of the 
Jury tliat allegation of negligence was proper. 
— Itoscoc* V. Metropolitan St. liy. Co., 101 S. 
W. 32, 202 Mo. 570. 

Ill an ac'tion for injuries to a passenger, 
evidence hvld to pri'sc'iit a question for the 
jury whetbt*r the servants of the defendant 
were* negligent in not proiK'rly using the ap- 
pliances for controlling the movement of the 
cable train. — Id. 

Sup. 1918. Whether conductor and mo- 
tormaii of strei*t railway car negligently 
failed properly to swiire their car on slight- 
ly inclined tra<*k before leaving it, after col- 
liding with br(‘W(‘ry wagon, held for jury. 
— Delfosse v. United Uys. Co. of St. Uouis, 
201 S.W. 800. 

Whether brakes of street car standing 
on incline, secured properly by motorman 
before he left car, w’ere released by boys on 
front platform, held for jury.— -Id. 

App. 1894. In an action for injuries sus- 
tained in jumping from a freight train iindc^r 
the belief of imminent danger, where it ap- 
peared that the brakeman, on hearing a sig- 
nal from the engine, quickly left his seat and 
w^ent rapidly to a brake, and set it hurriedly, 
calling out, “For God’s siike, jump!” or 
“Jump for your lives !” and as a result plain- 
tiff jumped and was injured, a demurrer to 
the evidence was pit)pprly overruled. — Eph- 
land V. Missouri Pac. Ky. Co., 57 Mo. App. 
147. 


App. 1990. In an action against a street 
railroad company for injuries to a passen- 
ger who jumped from a moving car because 
of fear that the motorman would not stop 
before reaching an obstruction on the track, 
evidence held to require submission to the 
jury of the issue of defendant’s negligence, 
even thf)ugh it should be conceded that the 
apparent obstruction was so located that it 
would not, in fact, have injured the car. — 
McManus v. Metroiwlltan St. Hy. Co., 92 S. 
W. 176, 116 Mo. Am). 119. 

App. 19(X). Evidence, in an action 
against a carrier for Injuries received by a 
passenger, mistakenly believing the train at 
a station because of misunderstanding the 
announcement of a biukeman, examined, and 
held that the question whether the carrier 
exercised proper care in making the aii- 
nouncemmit was for the jury. — Laub v. Clii- 
cago, II. & Q. lly. Co., 94 S.W. 559, 118 Mo. 
App. 488. 

App. 1922. In action by i)assenger in- 
jured while jumping from street car beyond 
control while it was going at a great sikhhI 
down a hill, wht4her conductor was negli- 
gent in advising plaintiff to leave the car 
held for the jury. — Ilellar v. Kansiis City 
Kys. Co., 237 S.W. 811. 

In an action for injuries to a passong(T 
rweived while jumping from a strt*(‘t car be- 
yond control, whether deftuidant was guilty, 
and plaintilT entitled to recovery, held for 
the jury, t‘ven though evidence as to defend- 
ant's negligence was uncontradicted. — Id. 

App. 1926. Motorbus imssenger suing 
for injuries by showing specific act causing 
injury (h*slroyed prinia facie case entitling 
her to invoke rule of res ipsa loquitur, and 
failed to make case for jury where there was 
no evidence that such siKvific act was negli- 
gent. — Ileidt V. People's Motorbus Co. of St. 
Louis, 284 S.W. 849, 219 Mo. App. 683. 

^r::9niSO (.10). OverlonrtlitK or Growdlnff 
cur». 

Sec cjrpUinaiionf page Hi. 

(17). Rate of upeed. 

Sup. 1890. Inasmuch as negligence in 
operating a street car at an excessive rate of 
speed deiKUids upon the facts connected wdth 
the accident which is claimed to have been 
occasioned thereby, and the place where it 
occurred, it was not error to submit to the 
jury the issue as to whether the car that 
caused the injuries to plaintiff was moving 
at rapid speed, where the evidence disclosed 
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that the rate thereof was from 3^4 to 6 miles 
an hour. — ^Van Natta v. People’s Street Rail- 
way, Electric Light & Power Co., 34 S.W. 
505, 133 Mo. 13. 

Sup. 1927. Evidence of negligence of 
street railroad in exceeding speed limit when 
striking one Intending to take car held for 
jury. — Unterlachner v. Wells, 296 S.W. 755, 
317 Mo. 181. 

App. 1909. Whether the speed with 
which a train was run around a curve was 
dangerous and negligent is a question for the 
jury. — Flucks v. St. Louis, I. M. & S. Ry. 
Co., 122 S.W. 348, 143 Mo. App. 17. 

App. 1910. In an action against a street 
railway company for death of a passenger 
who had just alighted from a car, evidence 
held sufficient to go to the jury on the ques- 
tion whether he was struck and injured by 
a car running at an excessive si)eed and 
whether a gong was sounded. — Ritcher v. 
United Rys. Co. of St. Louis, 129 S.W. 1055, 
145 Mo. App. 1. 

^=:»820 (18). CaaalnK pasaenfrer to fall 
from ear. 

Sup. 1886. Evidence considered, and 
held to present a question for the jury as 
to a carrier's negligence in failing to provide 
a gate and in rounding a curve at an exces- 
sive rate of speed. — Muehlhausen v. St. Lou- 
is R. Co., 2 S.W. 315, 01 Mo. App. 332. 

Sup. 1915. In a suit for death of a pas- 
senger thrown from a street car, evidence 
held sufficient to go to the jury. — Hatchett v. 
United Rys. Co. of St. Louis, 175 S.W. 878. 

Sup. 1921. In an action against a street 
railway company for personal injuries by be- 
ing thrown from the steps of a moving car 
by the closing of the vestibule door as the 
car passed beyond the edge of an elevated 
platform, where the evidence was conflict- 
ing as to the point on the platform where 
plaintiff boarded the car and the distance he 
rode before the accident, it was for the jury 
to determine whether it was a physical pos- 
sibility for him to have fallen beyond the 
edge of the platform. — Pietzuk v. Kansas City 
Rys. Co., 232 S.W. 987, 289 Mo. 135. 

Sup. 1925. Whether there were persons 
on car steps preventing closing of door held 
for jury. — Meyers v. Wells, 273 S.W. 110. 

Sup. 1925. Passenger falling off street 
car steps presented case for jury under rule 
of res ipsa loquitur. — Brindley v. Wells, 271 
S.W. 48, 308 Mo. 1. 


Sup. 1928. Whether railroad employ^ 
kicked at one riding on pass and who was on 
step of train coach, causing him to be struck 
by post and knocked under wheels, held for 
jury. — Winkler v. Pittsburgh, C., C. & St. L. 
R. Co., 10 S.W.(2d) 649. 

App. 1913. Whether plaintiff was 
thrown off while standing on the platform, 
or was attempting to jump from the car 
while it was in motion, and fell because of 
the unusual weight placed on the door, held 
a jury question. — Adams v. Metroi>olitau St. 
Ry. Co., 160 S.W. 38, 174 Mo. App. 5. 

App. 1917. In action for death of pas- 
senger who it w»as claimed fell from rear 
platform of train, question whether carrier 
was negligent in leaving gate at rear car 
door open, and whether passenger fell through 
open gate, held for the jury. — Daly v. I’ryor, 
198 S.W. 91. 197 Mo. App. 583. 

^=»320 (19). Sndden Inrchea, Jerks, or 
Jolts. 

Sup. 1884. Evidence in an action to re- 
cover damages for injuries received while a 
passenger on defendant’s train considered, 
and held sufficient to warrant the submission 
of the case to the jury. — Coudy v. St. Louis, 
I. M. & S. Ry. Co., 85 Mo. 79. 

Sup. 1884. While plaintiff, who had 
boarded defendant’s street car, was moving 
toward the end of the car to take his seat, 
the car started with a jerk, throwing him off 
his feet. He endeavored to catch a strap, 
but missed it, and his hand went through the 
window, being badly lacerated. There was 
testimony that the jerk with which the car 
started was unusual on that line, and that 
the sensation was as if the horses started off 
suddenly and rapidly. A car driver testified 
that by holding the lines tight in one hand 
and controlling the brake with the other a 
car could be made to start without a jerk. 
Held to make out a prima facie case of neg- 
ligence against defendant, rendering the 
grunting of a nonsuit erroneous. — (1881) 
Dougherty v. Missouri Pac. R. Co., 9 Mo. 
App. 478, affirmed 81 Mo. 325, 51 Am. Rep. 
239. 

Sup. 1809. Evidence that plaintiff was 
thrown from a cable car by a jerk of tlie car 
causea by some action of the gripman, with- 
out showing what the gripman did, or how he 
caused the jerk, or that he caused it at all, 
is not prima facie sufficient to submit to the 
jury the question of the gripman’s negligence. 
— Bartley v. Metropolitan St. Ry. Co., 49 S.W. 
840, 148 Mo, 124. 
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Sup. 1921. In an action for injuries to 
a passenger alleged to have been thrown 
against a seat by sudden jolt or jar, evi- 
dence held sufficient to take the case to the 
Jury. — Elliott v. Chicago, M. & St. P. Ry. Co., 
236 S.W. 17. 

Sup. 1925. Whether motorman exercised 
due regard for safety of passenger in sud- 
denly or unexpectedly stopping car held, un- 
d€»r facta, for jury. — Toomey v. Wells, 276 
S.W. 04, 310 Mo. 696. 

Sup. 1925. Whether passenger was 
thrown through oi)en door of car by unusual, 
sudden, or violent jerk held for jury. — Mey- 
ers V. Wells, 273 S.W. 110. 

App. 1886. In an action against a street 
railway company for personal injuries to a 
boy allege<l to have been thrown from the car 
by a sudden Jerk, caused by the horses start- 
ing as the driver was at the rear of the car 
:*oll(‘cting fares, evidence held to ju.stify sub- 
mission of the issue of plaintiff’s contribut<»ry 
negligence to the jury. — Saare v. Union Ry. 
Co., 20 Mo. App. 211. 

App. 1900. In an action by a passenger 
on defendant’s local freight train, which was 
supplied with an ordinary caboose, one-half 
of which was littcd for the carriage of i>as- 
f!engcrs, evid(*nce that th(‘ engineer <*arele.ssly 
and negligently stopix^d the train, by which 
plaintiff was thrown forward against a stove 
or wooodbox, held sufficient to take the case 
to the jury. — Dorsiw v. Atchison, T. & S. F. 
Ry. Co., 83 Mo. App. 528. 

App. 1902. A passenger on a trcigni 
train was lying in the caboose on a seat run- 
ning lengthwise of the car with his head to- 
wards the engine, and near the iron frame- 
work of the seat, and was hurt by the sudden 
stopping of the train. He testified that he 
did not know whether he was asleep or not; 
that when the stop was made his head struck 
the end of the iron frame of the seat, and he 
was thrown to the floor, and his head turned 
in the direction that his feet were when he 
laid down ; that the conductor rushed out of 
the caboose, swearing at the engineer for 
making so suddt*n u stop, etc. In an affidavit 
made by him at the time of a medical ex- 
amination the iwsstmger testified that he was 
asleep at the time. The trainmen testified 
that the stop was not an unusual one, or made 
with unusual violence, etc. Held error not to 
sustain a demurrer to the evidence. — Erwin 
V. Kansas, Ft. S. & M. Ry. Co., 68 S.W. 88, 
94 Mo. App. 289. 


App. 1903. Where evidence conflicted as 
to whether a passenger left a street car volun- 
tarily while it was in motion, or was thrown 
from it by the car’s sudden starting, the ques- 
tion of the company’s negligence was for the 
jury. — Scamell v. St. Louis Transit Co., 77 
S.W. 1021, 103 Mo. App. 604. 

App. 1907. In an action for injuries al- 
leged to be due to plaintiff being thrown from 
her scat in defendant’s car by the jerking and 
sudden stopjiing of the car, held, that under 
the evidence the question whether plaintiff 
was injured as alleged was for the jury. — 
Rowlin V. Union Pac. R. Co., 102 S.W. 031, 
125 Mo. App. 419. 

App. 1907. In an action for injuries to 
a passenger by the sudden stopping of the 
train by the conductor in order to obviate 
the effect of the engineer’s failure to obey 
an order to stop, evidence held to require sub- 
mission of question of defendant’s negligence 
to the jury. — Todd v. Missouri Pac. Ry. Co., 
105 S.W. 071, 120 Mo. App. 684. 

App. 1911. Where a passenger on a 
Lstreet <iir gave the signal to stop by pushing 
the electric button ju.st after the car left the 
str<H*t l>efore his destination, and the car 
failed to stop at the street where he wished 
to alight, but slowed down and stopped, or 
nearly stopped at a point beyond the street, 
and he was thrown to the ground, while 
attempting to alight, by the sudden and vio- 
lent .starting of the car, a demurrer to the 
evidence in an action for causing his death 
was properly overruled. — ^Norris v. Metro- 
ll>oIitan St. Ry. Co., 137 S.W. 77, 156 Mo. App. 
201 . 

App. 1913. In an action by a railroad 
mail clerk injured by a jar when the engine 
was coupled, held, that the presumption of 
negligence arising under the doctrine of res 
ipsa loquitur was sufficient to carry the case 
to the jury. — Farmer v. St. Louis, I. M. & 
R. Ry. Co., 161 S.W. 327, 178 Mo. App. 579. 

App. 1916. In an action by a passenger 
Injured through having her fingers crushed 
in the door by a sudden stop of the train, 
whether defendant managed its train neg- 
ligently and unskillfully, so as to cause It to 
check its speed very suddenly, held for the 
jury. — Daniels v. St. I»ul8, I. M. & S. Ry. 
Co., 181 S.W. 599. 

App. 1916. In an action against a street 
railroad for personal injuries, caused by a 
fall, the question whether the car jerked held 
for the jury. — Modrell v. Dunham, 187 S.W. 
561, 564. 
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App. 1917. Whether street rallw’ay was 
neRligent in starting car with sudden jerk 
while deceased and others were riding on 
step held question for Jury. — Cooley v. Dun- 
ham, 195 S.W. 1058, 190 Mo. App. 399. 

App. 1917. In action for injuries to one 
attempting to board a car from sudden start- 
ing, plaintiff’s evidence held sufficient to go 
to the jury. — Husbands v. St. Louis Electric 
Terminal Ry. Co., 196 S.W. 78. 

App. 1918. Evidence held to present 
jury question whether a street car started 
with undue violence and an excessive jerk, so 
as to throw i»assenger to the floor. — Shafer 
V. Kansas City Rys. Co., 201 S.W. Oil. 

App. 1920. Where the evidence showed 
that plaintiff boarded defendant’s street car 
and was in the act of sitting down when, be- 
fore she had a reasonable time to do so, the 
car was started suddenly and violently with 
a jerk throwing her into the vestibule on 
tho floor and Injuring her, a demurrer to the 
evid(uice was properly overruled. — Fletcher v. 
Kansas City Rys. Co., 221 S.W. 1070. 

App. 1920, Testimony by a i)assenger 
that, while she was standing on the car 
platform waiting for the train to stop, it 
suddenly lunged forward with an extraordi- 
nary jerk and threw her off, is sufficient to 
take the case to the jury over defendant’s 
demurr(‘r to the evidence. — Hooker v. Deer- 
ing Southwestern Uy. Co., 220 S.W. 09, 200 
Mo. App. 79. 

App. 1923. Tn an action for injuries to 
a passeng(‘r alleged to have bwn thrown 
against a seat by a sudden jolt or jar of the 
train, evidence* hvUl suflieieut to take the ease 
to the jury.— RIkhIos v. Missouri Pac. R. Co., 
25.7 S.W. 10S4, 213 Mo. App. .51.5, 

App. 192.5. Plaintiff's testimony, corrob- 
orated by other facts and cireumstance.s, held 
to take ease to jury. — Trayuor v. Wells, 273 
S.W. 1100. 

Evidence as to plaintiff’s being thrown 
forward held not contrary to physical laws. 
—Id. 

App. 1928. Question of wdien and how 
passenger was thrown while attempting to 
board motorbus held for jurj". — Altheimer v. 
People’s Motorbus Co. of St. Louis, G S.W. 
(2d) 976. 

App. 1928. Whether railroad should 
have anticipated Injury to shipi>er of stock 
from bumping car after alleged statement of 


brakeman that train would not move held 
for jury. — Lincoln v. St. Louis-San Francisco 
Ry. Co., 7 S.W.(2d) 460. 

Negligence held for jury, in shipper’s ac- 
tion against railroad for injuries sustained on 
sudden bumping of car, after allegwl state- 
ment of brakeman rehitive to watering of 
stock that train would not move. — Id. 

^>n20 (20). PoHMlnsr other vehlc»leii or ob- 
jects. 

Sup. 1S93. Where plaintiff, while riding 
on the step of defendant’s street car, was 
knocked off by a derrick standing near the 
track, the fact that the track had been moved 
nearer the derrick on the day of the accident 
t(‘nds to show negligence on the part of de- 
fendiint’s driver as he must have known of 
its proximity to the cars, and for that reason 
should have used care to avoid exposing i)as- 
sengers to danger, and the question as to his 
neglig(*nce is for the jury. - Seymour v. Citi- 
z(‘ns* Ry. Co., 21 S.W. 739, 114 Mo. 206. 

Sup. 1901. In an action against a street 
railroad for injuries to a passenger while at- 
temiiting to take a seat in a car by way of 
the inner footboard, next to a car line* on 
which cars ran in the opiu)site direction, one 
of which struck plaintiff, causing his in- 
juries, evidence examined, and held to pre- 
sent a (jiU‘stioii for the jury as to wh(‘ther de- 
fendant was negligent. — Alhm v. St. Louis 
Transit Vo., 81 S.W. 1142, 18.3 Mo. 411. 

App. 1908. In an action hy a passenger 
on a street car to rccov(*r for injuries re- 
ceived hy striking a wagon which the car 
was passing, evi(h*nce that the* ear was run- 
ning at its usual speed when the dang<*r was 
discovered, and that no effort was made to 
reduce the speed until plaintiff was injured, 
is snllicient to justify snhmitting to the jury 
the epiestion wh(‘ther the gripman ran the car 
rapidly past the wagon. — Vessels v. Metro- 
politan St. Ry. C’o., 108 S.W. .578, 129 Mo. 
App. 708. 

App. 1999. Where the evidence shows 
that plaintiff was a passenger on an ojk'h 
str(*et car, and that the conductor while on 
the running hoard on the side of the car, in 
attempting to swing around a passeng(‘r in 
collecting fares, struck a Avagon near the 
track causing it to swerve so as to throw the 
pole of the wagon into the car and against 
plaintiff, and that the car was running at the 
rate of 14 or 15 miles an hour, the <iuestion 
of defendant’s negligence was for the jury. — 
Monday v. St. Joseph Ry., Light, Heat & 
Power Co., 110 S.W. 24, 136 Mo. App. 692. 
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App. 3918. In nction by a paflsonger on 
crowded ear, brushed off step by a wagon 
near the track, evidence held to present <iues- 
tlon as to the right to recover. — JSmith v. 
Kansas City Rys. Co., 204 S.W. 575. 

<g:=>320 (21). CollUlon. 

See Automobiles, ®»245. 

Sup. 3899. In an action against a street 
railway comimny for the death of a pas- 
senger, caused by a collision between the car 
on which ho ^vas riding and a broken-down 
wagon on the track, there was evidence that 
(he gripnian was engagt‘d in cf)nversation 
with a passenger, and was not looking at the 
track alu‘ad of him. Passeiig(‘rs on the train 
testified that they saw the wagon on the track 
wb<‘n witliin 50 to 125 feet from it, and the 
drivtT of (be wagon and another testified that 
the driver bad gon(‘ up the track al>out 00 
feet to warn tin* approaching car, but that the 
grii man paid no attention to him; the evi- 
dence' l)(‘ing contlicting wln'tlier the car could 
have* h(‘(‘n stopped within 40 feet or in not less 
than 75 feet. 1 1 (hi, that the* epic.stie)!! eff the 
gripnian’s lu'glige'iice was for the jury. — 
Swce*n(\v v. Kansas City Cable Ky. Co., 51 
S.W. (;S2, 150 Me). 5S5. 

Sup. 3912. FiV id e*nce in pa sse*n gear's ac- 
tion for in.jurie's sustaiiu'el in a collisiein with 
a ste'ain re)lle*r h^'Ul to snllieaently she)w de- 
teiielanl’s negligence as against ele'iniirrers 
the*relo. — StautTe*!* v. Me*tropolilan St. Ky. 
C^o., 1^7 S.W. 1032, 24.3 Mo. :i05. 

Sup. 1920. In action for in.jurie»s to pas- 
se*nge*r in e*ollisie)n e)f stree*t e*ars, nie)te)rman's 
testimony as te) he)W far he was from other 
car whe'ii he conclneh'd that there was daiige*r 
e)f a e-e)llision hvhl inadmissible; the eiuestiem 
being whe'ii he slienilel h.ave reaclie'el sue-h ce)n- 
clusion, and such epiestie)n being for the* jury. 
- (laii/i v. Metre)p()litan St. K. Co., 220 S.W. 
490. 

Sap. 1922. In an ae-tiem by a passemger 
injure‘el in a collisiein while attempting to 
alight fre)m a slre*et car by reason e)f Im- 
mim ne'e of sue*h e*ollision with a ele*fe*ctive car 
running l)ae*kward ele)wn a hill, ne*gligene*e of 
defemelant in running the el(*fe‘ctive car held 
for the jury. — Waleiuist v. Kansas City Ilys. 
Co., 2.37 S.\\^ 49.3. 

Sup. 1927. In passenger’s action for in- 
juries, whether engineer was negligent in not 
seeing op(‘n switch and stopping train before 
collision held for jury.— Ilulen v. Wheelock, 
300 S.W. 479, 318 Mo. 502. 

Sup. 1928. Evidence held to require sub- 
mission to jury of negligent operation of 


street car and opening of door in collision, 
causing passenger to be thrown out. — Morris 
V. Union Depot Bridge & Terminal R. Co., 
8 S.W.(2d) 11. 

App. 1900. In an action to recover for 
Injuries received while a passeng(‘r on de- 
fendant’s freight train, it was proper to over- 
rule a demurrer to the evidence of plaintiff, 
where his evidence tended to show that while 
walking to the door of the caboose, he was 
thrown violently forward by a collision be- 
tween the caboose and a car on a side track, 
which had been left too near the switch lead- 
ing from the track on which the train carry- 
ing idaintiff was running. — Fullerton v. St. 
Louis, I. M. & S. Ry. Co., 84 Mo. App. 498. 

App. 1904. Evidence in an action for in- 
jury to a passenger in a street car by the 
breaking of a window therein, held sufficient 
to go to the jury on the claim of plaintiff that 
it was caused by the collision of that and 
anotlH'r car while passing at a high speed, 
with a swaying motion, on a curve. — lUns- 
bacher v. St. Louis Transit Co., 82 S.W. 540, 
108 Mo. Ai)p. 1. 

App. 1905. In an action against a street 
railway and railroad for injuries sustained by 
a j)assenger on a street car, as the result of a 
collision between the street car and a rail- 
road car, th(*re was evidence that the watch- 
man employed by both the street railway 
and railroad had had an altercation with a 
switchman employed by the railroad as to 
their respective dntic's in the manner of giv- 
ing crossing signals, and that on the occasion 
of the accident the watchman refus<'d to heed 
signals of the switchman and the switchman 
refused to notify the watchman of the ap- 
l)roa<h of tlu* railroad car and gave signals 
direct to the motorman. Held, that there 
was sullici(‘nt evidence of negligence to take 
the case to the jury as against the strei't 
railway company. — Hamilton v. Metropolitan 
St. Ry. Vi)., S9 S.W. J'b.i, 114 Mo. Ai)p. .504. 

App. 190S. In an nction for injuries to 
a street car passeng(*r in a collision bet we'd! 
the car tind a city hose cart, evidence held to 
re<iuire submission of the railway company’s 
negligence to the jury. — Williamson v. St. 
Ixuiis A M. R. R. Co., 113 S.W. 239, 133 Mo. 
App. 375. 

App. 1908. In an action by a street car 
passenger against the street railway company 
and a railroad company for Injuries in a 
collision at a crossing, the questions whether 
the railroad company exceeded the speed 
l)rescribed by ordinance, or failed to give the 
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necessary warning of Its approach, were for 
the jury under the evidence. — ^Wills v. Atchi- 
son, T. & S. P. Ry. Co., 113 S.W. 713, 133 Mo. 
App. 625. 

App. 1910. In an action for injury to a 
passenger on defendant's train, the rear car 
of which was struck at a crossing by the 
train of another company, defendant’s neg- 
ligence held a jury question. — Marriott v. 
Missouri Pac. Ry. Co., 126 S.W. 231, 142 Mo. 
App. 199. 

App. 1910. In an action against a street 
car company for personal injuries to a pas- 
senger in a collision between a car and a 
metal tower erected in a public s(iunre near 
the track, whether defendant had rebutted 
the presumption of negligence held under the 
evidence for the jury. — Wolven v. Springfield 
Traction Co., 128 S.W. 512, 143 Mo. App. 
643. 

App. 1911. Whether a niotorman was 
guilty of negligence in so operating his car as 
to cause a collision between it and a train 
heldf under the evidence, for the jury. — 
Augustus V. (Chicago, R. I. & P. Ry. Co., 134 
S.W. 22, 153 Mo. App. 572. 

App. 1920. In an action by a passenger 
on a strec^t car for personal injuries suffered 
in a eolll«ion between a street car and a 
freight train, failure of conductor to perform 
his duty in going ahead of the street car and 
flagging it across the railroad track con- 
stituted an act of negligence, and one which 
plaintiff had a right to submit to the jury 
as a ground for verdict in her favor. — Berg- 
feld V. Dunham, 228 S.W. 891. 

App. 1021. In action for injury to pas- 
senger standing in front vestibule of street 
car by collision with wagon, physical facts as 
to point of contact between car and wagon 
h(dd not to show under the evidence that the 
motorman could not have been negligent, and 
demurrer to the evidence was properly de- 
nied. — Moran v. Kansas City Rys. Co., 232 S. 
W. nil. 

App. 1924. In an action against a car- 
rier for injuries to ];>assenger in a collision 
wherein plaintiff made a prima facie case, 
whether carrier had relieved itself by showing 
its exercise of highest degree of care or un- 
avoidable accident, or some cause which the 
highest degree of care could not have avoid- 
ed, held for the jury. — Gibson v. Wells, 258 S. 
W. 1. 

App. 1924. Whether plaintiflTs testimo- 
ny and inferences therefrom, in an action 


against a street railway company for injorlea 
to a passenger in a collision between a street 
car and a motor truck, were such as to relieve 
defendant, which offered no testimony, from 
liability, held for the jury. — Cecil v. Wells, 
259 S.W. 844, 214 Mo. App. 193. 

App. 1927. Negligence of motorbus com- 
pany held for jury, where street car struck 
rear of bus as bus stopped. — Stegman v. Peo- 
ple’s Motorbus Co. of St. Louis, 297 S.W. 
189, 193. 

App. 1927. Liability of motorbus compa- 
ny for injury to passenger in street car col- 
lision held for jury under doctrine of res 
ipsa loquitur. — Myerson v. People’s Motorbus 
Co. of St. Louis, 297 S.W. 451. 

^320 (22). Derailment of care. 

Sup. 1888. Plaintiff’s husband was killed 
by the derailment of defendant’s special 
freight train, consisting of an engine, tender, 
one box car, and several flat cars. Deceased 
and others were riding on a flat car next to 
the engine, to the knowledge of the conduc- 
tor and brakeman, who did not warn them 
that it was dangerous ; nor was there danger 
if the train had not been derailed. The con- 
ductor and a brakeman told them it was more 
comfortable in the box car, but they pre- 
ferred to ride on the flat car. The road was 
rough and the engine and tender were re- 
versed, which was dangerous on a rough 
track, and the train was running too fast for 
safety. No one was injured, except those on 
the flat car. Held, that the questions of neg- 
ligence and absence of contributory negli- 
gence were for the jury. — ^Wagner v. Missouri 
Pac. Ry. Co., 10 S.W. 486, 97 Mo. 512, 3 L. R. 
A. 156; Zuendt v. Same, 10 S.W. 491. 

Sup. 1913. In an action for injuries to a 
railroad passenger by derailment, whether 
the derailment was caused by a snowstorm 
so as to be unavoidable, and exempt defend- 
ant from liability, held a jury question. — 
Hurck V. Missouri Pac. Ry. Co., 158 S.W. 581, 
252 Mo. 39. 

Sup. 1925. In action by passenger for in- 
jury from derailment of street car, evidence 
of defendant’s negligence held sufficient to go 
to jury. — Trowbridge v. Fleming, 269 S.W. 
610. 

Sup. 1926. Evidence showing wreck re- 
sulted in injury to railway mail clerk held 
to make case for jury, though defendant’s 
evidencse showed wreck was caused solely by 
act of God.— Bond v. St. Louis-San Francisco 
Ry. Co., 288 S.W. 777, 315 Mo. 987. 
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Sup. 1927. Evidence showing derail- 
ment resulted In Injury to railway mall clerk 
on duty held to make case for jury, though 
defendant’s evidence tended to show high de- 
gree of care. — Schelpers v. Missouri Pac. R. 
Co.. 298 S.W. 61. 

App. 1928. Whether street car passenger 
was Injured, and Injury was due to defend- 
ants’ negligence, held jury questions. — Van 
Tresse v. Kansas City Public Service Co., 4 
S.W.(2d) 1095. 

^3»320 (23). Management of elevatora. 

Sup. 1903. An elevator operator testified 
that after a passenger had been caught In the 
door and the elevator raised a couple of feet 
It came to a full stop, and the passenger could 
•have got back Into the car ; that he left the 
car down, watching the passenger more than 
he should have done, and the elevator less, 
and permitted It to go too low, injuring the 
passenger. Held, that an instruction to find 
for the defendant was properly refused. — 
Luckel V. Century Bldg. Co., 76 8.W. 1035. 
177 Mo. 608. 

Sup. 1908. In an action for injuries 
through the falling of an elevator, evidence 
tending to prove that defendants were op- 
erating the elcNntor, and were common car- 
riers of passengers ; that plaintiff was a pas- 
senger on the elevator, together with proof 
of the accident and attending circumstances 
and plaintiff’s injuries— was sufficient to make 
out a primu facie case, entitling plaintiff to 
go to the jury.— Orcutt v. Century Bldg. Co., 
112 S.W. 532, 214 Mo. 35. 

App. 1893. In an action for an injury 
occasioned by the use of an elevator belong- 
ing to defendant, held, under the testimony, 
that the trial court did not err in leaving 
it to the jury to say wdiether deceased neg- 
ligently stepped off the elevator or was thrown 
therefrom by the unsteadiness of the car. — 
Lee V. Publishers: George Knapp & Co., 55 
Mo. App. 390. 

App. 1905. Defendants’ elevator operat- 
or shut the elevator door on plaintiff’s dress 
while she was standing in the car, and low- 
ered the elevator at the same instant. The 
operator, seeing plaintiff’s peril, suddenly re- 
versed the lever, which resulted in the car 
suddenly turning upward, causing plaintiff’s 
injuries; the operator claiming that, unless 
he acted as he did, the descent of the elevator 
could not have been stopped quickly enough 
to save plaintiff from (harm. Held, that 


whether the operator was negligent in han- 
dling the elevator after he saw plaintiff’s 
danger was for the jury. — Hensler v. Stix, 
88 S.W. 108, 113 Mo. App. 162. 

App. 1906. Where, in an action for in- 
juries to an elevator passenger, plaintiff tes- 
tified that the elevator was motionless and 
even with the floor of the corridor of the 
building when she attempted to leave it im- 
mediately behind her companion, that the 
doors were then wide open for the exit of 
passengers, and that just as she stepped out, 
with her foot raised to step on the floor of 
the corridor, the elevator started and she felt 
herself hauled violently backward with the 
result that her foot and leg were crushed, such 
proof was sufficient to present the issue of 
defendant’s negligence in prematurely start- 
ing the elevator. — Becker v. Lincoln Real Es- 
tate & Building Co., 93 S.W. 291, 118 Mo. App. 
74. 

App. 1920. In an action for injuries by 
falling down an elevator shaft in a store, evi- 
dence held sufficient to take the case to the 
jury.— Grote v. Ilussmann, 223 S.W. 129, 204 
Mo. App. 4G6. 

App. 1925. In action under Rev. St. 1919, 
I 4217, for death of elevator passenger, evi- 
dence that doors of elevator would not latch, 
which was known to oix»rator and manager 
of building, and that operator attempted to 
run elevator from basement knowing of such 
condition, held to make question whether facts 
constituted aggravating circumstances one for 
jury.— Williams v. Short, 268 S.W. 706, 219 
Mo. App. 99, transferred from Supreme Court 
(1924) 263 S.W. 200. 

^=»320 (24). Protection of passenarcra 
from Ineideutal danKcra. 

Sup. 1906. In an action against a street 
railway by a passenger for injuries received 
by being struck by a missile thrown by a by- 
stander, plaintiff testified that he was seated 
near the front of the car, and that as the car 
approached the corner, where by ordinance 
it was required to stop, he saw a man stand- 
ing between the tracks, making violent mo- 
tions with something in his hands. Ills next 
recollection was of transactions after the in- 
jury. Another witness testified to seeing some 
one throw a missile through the front vesti- 
bule of the car. Held insufilcient to take to 
the jury the question of the company’s negli- 
gence. — Woas V. St. Louis Transit Co., 96 S. 
W. 1017, 198 Mo. 664, 7 L. R. A. (N. S.) 231, 8 
Ann. Gas. 584. 
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^S9:t20 (25). Settlnnr doTTii paHHensrem In 
ureiieral. 

Sup. 1905. In an action njrainat a street 
railway for injuries received by plaintiff, a 
passenj^er, while aliglitinj? from a car, evi- 
dence held sufficient to authorize submission 
of the case to the jury. — Mclluffh v. St. Louis 
Transit Co., 88 S.W. 853, 190 Mo. 85. 

Sup. 1919. In a personal Injury action 
aj^ainst a stri'et railway company, where it 
appeared that plaintifl' was injured while at- 
tempting to alight from defendant's car after 
having boarded it, due to an acceleration of 
speed, the conductor having inforim'd plain- 
tiff that the car was going to the barn, and 
having kicked a bundle belonging to plaintiff 
from the platform, conflicting evidence held 
to carry all the issues to tiie jury. — Chapman 
v. Kansas (Mty Rys. Co., 217 S.W. 290. 

Sjp. 1922. Negligence of a motorinan 
opening the door lor a passenger to alight 
before the car had come to a full st()p, but 
w'hile its motion was claimed to be .so sm(K)lh 
a.s to be imperc(‘ptible to a iiassenger injured 
in attempting to alight tluuvfrom after <lark. 
held for the jury. — Ilibler v. Kan.sas City 
Rys. (^o., 237 S.W. 1014. 

Sup. 1924. Evideiic(‘ of conductor's iieg- 
ligtmce in assisting pas.senger to alight from 
inl(‘rurban car held suflhdent to go to jury. — 
Ij{i(*l:ey v. Missouri & K. 1. Ry. Co., 204 8.W. 
807, 305 Mo. 2(iO. 

Sup. 1925. Whether street car conduc- 
tor declared that he oijened door of car too 
soon hdd for jury. — Roscmzweig v, AVelbs, 
273 S.W. 1071, 308 Mo. 017. 

App. 1904. In an a(*tion against a street 
railway company for personal injuries rt*- 
ceived by a passenger in alighting from a car, 
(‘videiice examined, and held to tend to show 
th(‘ negligence alleged, and not to warrant a 
nonsuit. — Duffy v. St. T.»ouis Transit Co., 78 
S.W. S31, 104 Mo. App. 235. 

App. 1904. Evidence that plaintiff board- 
ed defendants’ train at Y., where it was made 
up, to be carried to C. ; that it had rained 
tho day and night previous, and the ground 
was muddy ; that the train eii route stopped 
at several stations, at which passengers got 
on; and that, while plaintiff was alighting 
at C., getting off in the ordinary way, she 
slipped on mud on the car step, of which 
there was considerable — makes a prima facie 
case for the jury. — Vancleve v. St. Louis, M. 
iVc Si E. R. Co., 80 S.W. 70G, 107 Mo. App. 96. 

App. 1911. In an action for injuries to 
a street car passenger while alighting from a 
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car, evidence held to require submission of 
the question of negligence to the jury. — Lucas 

V. Ignited Rys. Co. of St. Louis, 133 S.W. 107, 
154 Mo. App. 16. 

App. 1911. In an action against a street 
railway for personal injuries received by one 
preparing to aliglit, evidence held to raise a 
question for the jury, and plaintiff's case not 
to be disprove'!! by certai!! physical facts. — 
Holland v. AIetroi)olita!! St. Ry. Co., 137 S.AV. 
9J)5, 157 Mo. xVpp. 476. 

App. 1913. In an action agaiiist a car- 
rier for injuries to a passenger who slip])ed 
upon the step as she alighted, tlie question of 
the carrier's negligt'iice h<ld for the jury. — 
Craig V. Cnited Rys. (’o. of St. Louis, 158 
S.W. 390, 175 Mo. Aiip. 616. 

App. 1915. In an action by a passi'uger, 
injured in attempting to alight from a train, 
evhUnce held sutticient to carry the case to 
the jury. — Thoinure v. St. Louis & S. E. R. 
Co., 177 S.W. 70S, 1J)1 Mo. Ai)p. 610. 

App. 1915. Evidence in an action for 
persi.nal injury to a passenger while attein])!- 
ing to alight at a station held to make the 
defendant's negligence' a qiu'stioi! for the jury. 
— Johnso!! V. St. Louis & S. F. R. Co., 178 S.W. 
239, 192 Mo. App. 1. 

App. 1920. In an action by a passenge'r 
on a street car whose' e'oat caught in the car 
door as she was alighting, re'sulting in her 
being thrown from tlie* ste'p ami dragge'd. a 
diinurrer to the evieh'uce held preqa'rly over- 
ruled. — (’hai)man v. Kansas City Rys. Co., 217 
S.W. 623. 

App. 1922. In an action for injurie*s 
while aligliting from a stre*et e*ar, whe'ther 
the' ste*p was raised by tho closing of the door 
by the conducteu* before i)laintift'’s f(K)t left 
the ste'p and while her e)the‘r foot was on the 
grounel held for the? jury.— Me('e)rmack v. 
United Rys. Co. of St. Le)uis, 238 S.W. 579. 

Sup. 19(K). Where, in an action for In- 
juries against a stre'et -rail way conijiany, 
caused by the negligent handling of a car on 
which plaintiff was a i)assenger, there is some 
evidene'c that the acedelent resulted from the 
griiunan's starting the car suddenly after 
slowing it de!wn to allow plaintiff to alight, 
a demurrer to plaintiff’s evidence is preiperly 
overruled. — Grace v. St. Louis R. Co., 56 S. 

W. 1121, 156 Mo. 295. 

App. 1904. In an action against a car- 
rier for injury to a passenger from the negli- 
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Rent starting of the car while the passenger 
was endeavoring to alight therefrom, evideiK*o 
examined, and luhl suttieient to establish a 
prinia facie ease entitling plaintiffs to go to 
tlie jury. — Al)l)itt v. St. Ix)uis Transit Co., 81 
S.W. 484, 103 Mo. App. 040. 

App. 1004. In an action for injuries sus- 
tained hy a passenger on alighting from de- 
fendant's train, IwUl, that it was a question 
for the jury whether defendant was negligent 
in failing to allow plaintiff siiflicient time to 
alight bef(»re starting the train. — Gross v. 
Missiniri Pac. Ky. Co., K4 S.W. 122, 109 Mo. 
App. 710. 

App. lOOo. Where a street car was op- 
erated hy a motorinan without a conductor, 
and, from his station on the front platform, 
he got the best observation possible to si*e 
that no one was getting on or off the car, 
and then sounded the gong as notice of his 
intention to start, he was not guilty of neg- 
ligence, as a nmtter of law, in failing to as- 
certain that plaintiff was in the act of alight- 
ing wh(‘ii he started the car. — Cramer v. 
Springtitdd Traction Co., 87 S.AV. 24, 112 Mo. 
App. 339. 

starting or moT’Inic ear vrlitle 
paMMeiia-er in niiglitiiiar* 

Sup. 187t). In an action for causing the 
dentil of a passenger by defcMidant's failing 
to sto]i its train at tlie station, and by induc- 
ing deceased to leav(* tlie train whih* it was 
in motion, evid<*iice reviewed, and hvhL that 
tlie case should be submitted to the jury. — 
Kelly v. Hannibal & St. J. K. Co., 70 Mo. G04. 

Sap. 1881. If an insutlicient time is al- 
lowed a jiassenger to alight, but before he 
attempted to alight the train was started, and 
h(* tlnni Jumped from the train while its mo- 
tion was still so slight as to be almost im- 
perceptible, and w’as injured, it w’as for the 
Jury to determine, from the ago and physical 
(•(aidition of plaintiff, w’hether such act con- 
st it uti‘d negligc'iice. — Straus v. Kansas City 
St. J. & C. 15. R. Co., 75 Mo. 185. 

Sup. 188,3. Plaintiff alleged injuries hy 
reason of the negligent starting of defendant’s 
train, on which she was a passenger, before 
sbe could get off. The evidence w'as- conflict- 
ing as to w’hether the train stopped at all, 
but all agret^d that the halt, if any, was a 
very brii'f and unusual one. Held sufficient 
to take the case to the jury. — Clotw’orthy v. 
Ilaniiibal & St. .T. R. Co., 80 Mo. 220. 

Sup. 1885. Whether a conductor, who 
saw’ plaintiff coming down the steps of the 


car in the act of alighting therefrom, was 
guilty of negligence in giving a signal to the 
engineer to start the train a moment or so 
after, without again looking to see w’hether 
plaintiff had safely reached the platform, was 
a question for the jury. — Straus v. Kansas 
City, St. J. & C. B. R. Co., 80 Mo. 421. 

App. 1881. Where a city ordinance 
makes it the duty of conductors to see that 
ladies shall not be permitted to leave the car 
wiiile the .same is in motion, it cannot be de- 
clared, as a matter of law’, that there was 
no negligence on the part of the company, 
wiiere the evidence shows that a lady was 
permitted, without remonstrance from the 
conductor, to leave a car in motion. — Fortune 
V. Missouri R. Co., 10 Mo. App. 252. 

App. 1891. Where a child, six years old, 
was permitted by the driver of a street car 
to get off the front end of the car, and the 
car was suddenly stalied forw’ard while the 
child was in the act of alighting, the ques- 
tion of the street railroad’s negligence was 
proi>erly submitted to the jury. — Buck v. Peo- 
ple’s St. Ry., Electric Light & Pow’er Co., 46 
Mo. App. 555. 

App. 3892. When a railw’ay company 
fails to bring its train to a full stop at a sta- 
tion, it will be liable in damages for injuries 
sustained by a passenger in attempting to 
alight, if, und(*r all the circumstances, it w^as 
prudent for him to do so ; and the (piestion 
of negligence must be treated as a mixed 
question of law’ and fact, the facts being left 
to the jury and the legal effect of them de- 
clared by the court. — Richmond v. Quincy, O. 
& K. C. Ry. Co., 4i) Mo. App. 104. 

App. 1892. Whore a passenger is in- 
jured while alighting from a train by the 
.sudden starting of the train and the shutting 
of the car door, in an action for tlie injury a 
nonsuit is properly refused, unless a conclu- 
sive pre.sumption of contributory negligence 
arises out of plaintiff’s ow’n testimony or that 
of her witnesses. — M.iddeii v. Mis.souri Pac. 
Ry. Co., 50 ^lo. App. 660. 

App. Iil05. Where, in an action against 
a street railway company for Injuries to a 
l>a.s.senger wdiile alighting from a car, in con- 
sequence of its sudden starting, the evidence 
wms conflicting, on the question whether the 
passenger fell in the same direction the car 
w’as h(»aded, the court could not say as a mat- 
ter of law that the physical facts shown by 
the testimony that the passenger fell in the 
same direction the car was headed disproved 
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lila in tiffs case. — Gharst v. St. Louis Transit 
Co., 01 S.W. 463, 116 Mo. App. 403. 

App. 1008. Where plaintiff’s own testi- 
mony that her injury was the result of the 
premature starting of defendant’s street car 
while she was attempting to alight was cor- 
roborated by physical facts, the question 
whether she was injured in the manner 
claimed, or in attempting to alight in an im- 
proper manner before the car came to a stop, 
as defendant claimed, and as five disinterest- 
ed witnesses testified, was for the jury. — 
Cartllch v. Metropolitan St. Ry. Co., 108 S.W. 
684, 120 Mo. App. 721. 

App. 1010, In an action for death of a 
passenger while attempting to alight from a 
street car, evidence held to require submis- 
sion of defendant’s alleged negligence, in pre- 
maturely starting the car as decedent was 
in the act of alighting, to the jury. — Cooke v. 
Springfield Traction Co., 120 S.W. 265, 144 
Mo. App. 461. 

App. 1011. In an action by a passenger 
against a street car company for negligently 
starting a street car as she was alighting, evi- 
dence held sufficient to go to the jury as to 
defendant’s negligence, though the place was 
not the usual place for letting off passengers, 
but was only used for a safety stop. — Kinyoun 
V. Metropolitan St. Ry. Co., 134 S.W. 16, 153 
Mo. App. 477. 

App. 1011. Whether a street car passen- 
ger was thrown from the car while alighting 
caused by the sudden starting of the car or 
whether she accidentally tripped and fell 
while the car was standing, held, under the 
evidence, for the jury. — Zeiler v. Metropoli- 
tan St. Ry. Co., 134 S.W. 1067, 153 Mo. App. 
613. 

App. 1012. In an action for injuries to 
a street car passenger while alighting caused 
by the sudden starting of the car, evidence 
held to require submission to the jury of the 
question of negligence. — Haskell v. Metro- 
politan St. Ry. Co., 142 S.W. 1091, 161 Mo. 
App. 64, 

App. 1012. In an action for injuries to 
a street car passenger while alighting caused 
by the sudden starting of the car, evidence 
held to authorize submission of the case to 
the jury. — Stone v. Metropolitan St. Ry, Co., 
142 S.W. 1092, 161 Mo. App. 37. 

App. 1013. It cannot be said as matter 
of law that plaintiffs- version of her injury 
that, while standing on the lower step of a 


street car ready to alight, a sudden move- 
ment of the car threw her off, she yet alight- 
ing on her feet, and so jarred her as to cause 
a prolapsed uterus, is so contrary to physical 
law and so Incredible that it should be ac- 
corded no probative value. — Stokes v. Met- 
ropolitan St. Ry. Co., 160 S.W. 46, 173 Mo. 
App. 676. 

App. 1016. Where a passenger, injured 
in alighting from car, claimed that her in- 
juries were caused by premature start of car, 
question whether car was prematurely start- 
ed was for jury. — Davis v. Metropolitan St. 
Ry. Co., 185 S.W. 1170. 

App. 1017. Plaintiffs testimony as to 
the way he fell when open street car was 
suddenly started while he was alighting held 
not so contrary to physical or natural laws 
as to authorize sustaining of demurrer to 
evidence. — Middleton v. St. Joseph Ry., Light, 
Heat & Power Co., 105 S.W. 527, 196 Mo. App. 
258. 

App. 1018. Evidence that defendant 
street railway’s ear, which had decreased 
speed or stopped at safety stop opposite post 
office substation, resumed usual speed while 
plaintifT passenger was alighting, etc., held to 
make defendant’s negligence a jury question. 
—Hays V. Metropolitan St. Ry. Co., 201 S.W. 
666 . 

App. 1018. Testimony of passenger, fall- 
ing while alighting on sudden starting of car, 
that she fell with head in direction car was 
going, held not so contrary to physical law as 
to require sustaining of demurrer to evidence. 
— Hoffman v. Dunham, 202 S.W. 429. 

App. 1919. In a street car passenger’s 
action for injuries, evidence by plaintiff on 
direct examination that the car started and 
threw her when she was stepping off was 
not inconsistent with her evidence on cross- 
examination that the car dragged her a short 
distance. — Whitaker v. Kansas City Rys. Co., 
209 S.W. 632. 

App. 1010. Where a passenger on a 
street car fell in alighting from the car 
which was moving very slowly when the mo- 
torman opened the door to allow passengers 
to alight, the question whether the street 
car company was negligent held for the jury. 
—Tillery v. Harvey, 214 S.W. 246. 

App. 1021. In woman passenger’s action 
against street railway company for Injuries 
from being dragged when seized by her right 
hand by the conductor as she was thrown by 
sudden starting of the car, evidence held not 
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such as to Justify demurrer to the evidence 
on the ground that the accident as described 
was a physical impossibility. — Keith v. Kan- 
sas City Rys. Co., 231 S.W. 1046. 

App. 1021. Evidence held to sustain ver- 
dict for injuries to alighting passenger from 
prematurely starting street car. — Huntington 
V. Kansas City Kys. Co., 233 S.W. 95. See 
Carriers, ^318(10) in this Digest. 

App. 1926. In action for injuries sus- 
tained by plaintiff’s wife when alighting from 
street car, evidence held to make case for 
jury under doctrine of res Ipsa loquitur. — 
Lammert v. Wells, 282 S.W. 487. 

^=»320 (27). Settlnjr down pnasenarer nt 
improper time or piece. 

Sup. 1899. A witness testified that, aft- 
er plaintiff had fallen, while attempting to 
alight, the conductor asked witness if he had 
seen that. Held, that the evidence raised the 
question whether the conductor saw the pas- 
senger attempting to alight. — Cobb v. Lindell 
Ry. Co., GO S.W. 310, 149 Mo. 135. 

The passenger and several witnesses tes- 
tified that they did not notice whether the 
conductor rang the bell, but all the witnesses 
except one, who was on the sidewalk, %vere 
on the rear car. One witness testified that 
the conductor placed his hand on the bell 
rope. Held, that the evidence raised the 
question whether the car was stopped to let 
the passenger off. — Id. 

Several blocks before reaching a crossing 
a passenger on a street car told the conductor 
to let her off there, and, seeing that the car 
wn.s alK)Ut to pass that point, she again sig- 
naled him to let her off, and he nodded to her. 
Immediately the car slowed down until the 
motion was scarcely perceptible, when she 
attempted to alight, taking hold of the rail- 
ing, and, when one foot was on the ground, 
the car suddenly started, throwing her. The 
company claimed that the car slowed up where 
it did, as was usual, to enable the motorman 
to see if there were any cars on an intersect- 
ing line on the next street, but the testimony 
did n(;t show that the passenger knew this, 
or knew that it w’as unlawful to stop in the 
middle of a block to discharge passengers. 
She knew it was customary for the conductor 
to ring the bell to stop, but testified that she 
did not know whether he rang it this time 
or not, and that she did not see him after 
she signaled. Held, that the case was prop- 
erly left to the jury to determine whether 
the passenger was justified in alighting. — Id. 


Sup. 1920. In action for injuries to pas- 
senger carried past her station, resulting 
from being struck by another car on a trestle 
on going back to her destination by way of 
the track, evidence held sufficient to take case 
to jury.— Gott v. Kansas City Rys. Co., 222 
S.W. 827. 

App. 1892. In an action against a rail- 
road for injuries sustained by plaintiff, owing 
to his having attempted to alight from a train 
while in motion, the trainman having told 
him there was no danger in getting off, held, 
that the question whether plaintiff was a pas- 
senger, or a mere trespasser, was one for the 
jury. — Wilburn v. St. Louis, I. M. & S. Ry. 
Co., 48 Mo. App. 224. 

App. 1897. Evidence, In an action to re- 
cover for personal injuries sustained by a 
passenger when alighting from a train, ex- 
amined, and held to require the submission 
to the jury of the question whether the place 
at which the passenger was invited to alight 
was a reasonably safe place. — Talbot v. Chi- 
cago & A. Ry. Co., 72 Mo. App. 291. 

It is the duty of a railroad company, not 
only to carry a passenger safely, but to fur- 
nish him a reasonably safe place to alight 
from the train; and whether or not the 
place furnished a passenger to alight from 
a train is a reasonably safe place for pas- 
sengers to get off the train is a question for 
the jury. — Id. 

App. 1909. In an action for injuries by 
being misled to alight at an improper place, 
evidence held to warrant a submission of the 
case to the jury. — Dye v. Chicago & A. R. 
Co., 115 S.W. 497, 135 Mo. App. 254. 

App. 1927. Whether street car from 
which transferring passenger struck by au- 
tomobile had alighted stopped at regular stop- 
ping place held for jury. — Watts v. Fleming, 
298 S.W. 107, 221 Mo. App. 1123. 

(g5»320 (28). Providing Bafe place or 
means for allvhtlav from oars. 

App. 1904. Though a street railway com- 
pany was under no obligation to fence a ditch 
which had been excavated beside its tracks, 
it was its duty to use high care to protect a 
passenger in setting her down beside it when 
it was so overflooded with water as to be in- 
visible, and it was for the jury to say wheth- 
er care was observed in permitting her to 
alight without notifying her of the danger or 
taking precautions to prevent a mishap. — 
MacDonald v. St. Louis Transit Co., 83 S.W. 
1001, 108 Mo. App. 374. 
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App. 1917. In an action against a car- 
rier for injury to a passenger, who slipped on 
an icy step, held, that the carrier's negligence 
was for the jury. — Bate v. Harvey, 193 S.W. 
571. 

App. 1923. In an action against a street 
railroad for injuries to an alighting pjissenger 
who caught his foot in a switch, evidence of 
coinimny’s negligence held sufficient to go to 
jury. — Brooks v. Union Heiwt Bridge & Ter- 
minal R. Co., 258 S.W. 724, 215 Mo. App. 643. 

App. 1923. In an action for injuries sus- 
tained hy plaintiff while alighting from de- 
fendant’s passenger train when the step box 
on which she stepped turne<l over, in which 
there was evidence that it was the uneven 
platform under the box that caused it to turn 
over, and that defendant by the exercise of 
the highest degree of care could have known 
that the uneven platform would have rendered 
the step box insecure, the question of the neg- 
ligent of defendant was for the jury. — Tan- 
ner V. Chicago, R. I. & P. Ry. Co., 258 S.W. 
730. 

^=>320 (20). Care an to pernona acoom- 
punyinii; paaaoiiaera. 

Sup. 1928. Whether railroad w’as nogli- 
g('nt in not affording husband, injured when 
alighting from train after aiding wife in find- 
ing seat, an opixirtunity to get off train safe- 
ly, hdd for jury, — Lewis v. Illinois Cent. R. 
(*’o., 3 S.W.t2(l) 371, 319 Mo. 233. 

App. 1903. Plaintiff alleged that, while 
he was assisting his daughter on the train, 
defendant negligently started the train, and 
when plaintiff reached the platform it was 
moving so slowly that he could without 
iH'gligeiice leave it safely, and Avhen he was 
(;n the lower step the train was negligently 
Jerked with such violence that he was thrown 
off and injured. There was no evidence that 
the jerk of the train was other than usual 
in starting it under like circumstances, or at- 
tributable to anything other tlian the taking 
up of the slack. UrUl, that defendant was 
entitled to an instruction withdrawing the 
question of negligence as to such jerk of the 
train from the jury. — Saxton v. Missouri Pac. 
Ry. Co., 72 S.W. 717, 98 Mo. App. 494. 

App. 1907. In an action for injuries to 
plaintiff while alighting from a train after 
assisting his daughter to board it, evidence 
held to justify the submission of the case to 
the jury. — Bond v. Chicago, B. & Q. Ry. Co., 
99 S.W. 30, 122 Mo. App. 207. 


^=9320 (80). Proximate cauae of InJurj'. 

Sup. J909. In an action for the death of 
a passenger by being thrown against a stove 
by derailment, whether intestate’s death was 
proximately caused by the injuries sustained 
held for the jury. — MacDonald v. MetropolL 
tan St. Ry. Co., 118 S.W. 78, 219 Mo. 468, 16 
Ann. Cas. 810. 

Sup. 1924. Conflicting testimony as to 
whether plaintiff’s hysterical malady was 
caused by collision of street cars or existed 
prior to accident held to make cause of her 
physical infirmity a question for the jury. — 
Weissman v. Wells, 267 S.W. 400, 306 Mo. 82. 

Whether plaintiff suffered any physical 
injuries in street car collision which contrib- 
uted to her hysterical condition held question 
for jury imder conflicting evidence. — Id. 

Sup. 1925. Whether injuries resulted 
from nt‘gligent or excessive si>eed held for 
jury. — Hamilton v. Missouri Pac. Ry. Co., 270 
S.W. 1(K). 

Sup. 1926. Whoth(‘r unprecedented 
rainfall was sole (viiise of train wreck result- 
ing in injury to mail clerk held for jury.--- 
Bond V. St. Louis-San Francisco Ry. Co., 2SS 
S.W. 777, 315 Mo. 987. 

Sup. 1927. Wh(‘ther supports W(‘r(‘ wash- 
ed from bridg(' through which train crashed 
by act of Cod held for jury. — State* ex rel. 
St. Louis & San Francisco Ry. Co. v. Danes, 
290 S.W. 425, 316 Mo. 474, (luashing certiorari 
(App. 1926) Whitlow V. St. Loiiis-Sau Fran- 
cisco Ry. Co., 282 S.W. .525. 

Whether external cause alleged by de- 
fendant as causing injury was sole cause is 
question f(>r jury. — Id. 

Sup. 1927. Whether negligence of en- 
gineer in failing to see open switch and to 
stop train was proximate cause of injuries 
to passenger held for jury. — lluhui v. Whee- 
lock, .300 S.AV. 479, 31 S Mo. .502. 

Sup. 1928. Evidence held to require sub- 
mission of issue relative to death resulting 
from injury to pjissenger in train wreck (Rev. 
St. 1919, § 4217).— Schulz v. St. Louis-San 
Francisco Ry. Co., 4 S.W.(2d) 762, 319 Mo. 8. 

App. 1903. Whether a carrier’s negli- 
geiKH^ in carrying a passeng(*r beyond his sta- 
tion was the proximate cause of injuries re- 
ceivc<l while walking back to the station was 
a question for the jury. — Rawlings v. Wabash 
R. Co., 71 S.W. 535, 97 Mo. App. 511. 
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App. 1904. In an action by a passenger 
against a railroad for injuries alleged to have 
been caused by defendant’s negligence in 
jerking the train as plaintiff had arisen from 
his seat to alight, evidence considered, and 
held to justify submission to the jury of the 
issue as to whether the Jerk was the proxi- 
mate cause of the injury. — Moorman v. Atchi- 
son, T. & S. F. Ry. Co., 78 S.W. 1080, 105 
Mo. App. 711. 

App. 1015. Whether a passenger was in- 
jured ill a collision betw(‘en cars held for the 
jury.— (iillogly v. Dunham, 174 S.W. 118, 187 
Mo. App. 551. 

App. 1018. Evidence held to iiresent a 
jury question wludher a stre<*t car passenger’s 
injuries and subseiiuent paralysis were the 
jiroxiinate result of lier being thrown to the 
floor of a car wlien it started with undue 
vioh'iice.—Shafer v. Kansas City Rys. Co., 
201 S.W. (ill. 

App. 1020. In action against suburban 
railroad for injuries to prosjiective passenger, 
struck liy car on station platform, where it 
was claimed tiiat railroad was not liable, 
even if negligent in operating car without 
headlight, and in failing to give warning of 
approach to station, on theory that proximate 
cause of Injury was llu* i)ushing of pa.ssenger 
onto track by the <*rowd, whether negligence 
of railroad was a proximatt* cause held for 
jury. — AV’ilU v. Thiit(*d Rys. Co. of St. Douis, 
224 S.W. S(i, 205 ^io. App. 272. 

<^320 Cll). CompniiieM or iierHuns liable 
for liiJiirleN. 

aS\’c cdplanation, pope Hi. 

(:t2). UuninfcoH. 

App. ll)2;i. In action f(»r injuries to a 
passenger from an assault hy a street car con- 
ductor witli an iron bar, in vit*w of disparity 
between the age and size* of the conductor and 
plaintiff, the conductor being a young man of 
22, and plaint ill being (J3 and weighing only 
148 ix)unds, notwithstanding plaintiff’s con- 
duct may have started trouble between them, 
the question of punitive damages should not 
hove been eliminated, and refusing an instruc- 
tion to that effect was not error. — Hunter v. 
Kansas City Rys. Co., 248 S.W. 998, 213 Mo. 
App. 233. 

^=: 9321 . — Instructioni. 

Contributory negligence, see post, ®=>348. 

(^3:9321 (1). In nrenernl. 

Sup. 1800. In a suit by a passenger, in- 
jured by reason of a railroad train lading 


thrown into a chasm by the burning of a 
bridge, the bridge being burned by a public en- 
emy and the conductor being prevented from 
receiving notice from the agents of the road 
by their being driven off or overawed by the 
enemy, an instruction confining the issue of 
negligence to the particular case in the run- 
ning of the cars, and telling the jury that “if 
the train was conducted and managed with 
as much care and diligence as a very prudent 
and careful man would have conducted the 
same, where his own interest and safety were 
concerned, taking into consideration all the 
circumstances surrounding the case, and that 
the injury complained of was the result of 
mere accident, then the carrier was not liable 
for the injury,’’ was improperly refused, as it 
presented to the jury the principle that the 
defendant was not liable for mere accident, in 
the abs(‘nce of any want of that degree of 
care and prudence which the law requires. — 
Sawyer v. Hannibal & St. J. R. Co., 37 Mo. 
240, 90 Am. Dec. 382. 

Sup. 1893. Where, in an action against a 
street railway company by ji passenger to re- 
cover for injuries sustained while alighting 
from a car, the conductor in charge of the 
car confessed to actual knowledge of the 
facts, it was not error to omit from an in- 
struction a phrase with reference to what 
tint conductor might have known by the ex- 
(‘rcise of due care. — .Tackson v. Crand Avenue 
R.v. Co., 24 S.W. 1J)2, 118 Mo. li)9. 

Sup. 1904. In an action against a rail- 
road company for injuries to a passenger, al- 
leg( d to have l>een caused by the negligence 
of defendant in failing to have servants at 
a station to direct i)la intiff to his train, so 
that be got on tbe wrong train, and, in at- 
tempting to leave it while in motion, slipped 
oil a platform which deffendaut had negli- 
gently allowed to become gre^asy, there was 
evidence in support of both allegations of 
negligence, and defendant requested an in- 
struction that, if there was no grease at the 
point where plaintiff fell, his fall was due to 
some other causii than grease, the verdict 
must be for defendant. Jleld, that this in- 
struction was properly modified, so as to state 
that under such circumstances the verdict 
must 1)0 for defendant “as to this specifica- 
tion of negligence.” — Newcomb v. New York 
Cent. & II. R. R. Co., 81 S.W. 1069, 182 Mo. 
687. 

Sup. 1912. Instruction in passenger’s ac- 
tion for injuries held not to have submitted 
negligence in another respect than that 
charged by the petition, or to have invoked 
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the ‘‘last chance” doctrine. — Stauffer v. Met- 
ropolitan St Ry. Co., 147 S.W. 1032, 243 Mo. 
305. 

Sup. 1920. In an action for injuries to 
plaintiff while boardinjc a car of defendant 
railroad where there wa.s evidence that he 
was not near the car at the time he claimed 
to have been injured, and did not call a doc- 
tor for four months, or notify the railroad of 
his Injury until still later, an instruction that 
the fact he was injured at some time was 
not proof that he was injured at the time 
and in the manner he claimed, was not er- 
roneous, as not supported by evidence. — Ul- 
rich V. Chicago, B. & Q. R. Co., 220 S.W. 682, 
281 Mo. 697. 

App. 1905. An instruction that defend- 
ants were liable, if plaintiff s injury w^as 
caused by “any failure” on their part to ex- 
ercise care and precaution in the management 
of the elevator, as distinguished from a fail- 
ure of duty “shown by the proof,” was error. 
— Ilensler v. Stix, 88 S.W. 108, 113 Mo. App. 
162. 

App. 1905. Where, in an action for per- 
sonal injuries, the testimony does not show 
beyond dispute any fact rendering it impos- 
sible, according to the laws of nature, for the 
accident to have occurred from defendant’s 
negligence, unless the injured person was 
also negligent, an instruction recpiiring the 
jury to determine the issues and to weigh the 
testimony of the witnesses according to the 
probability thereof is sufficient, without a 
charge that the finding must be in accordance 
with the physical facts. — Schmitt v. St. Louis 
Transit Co., 90 S.W. 421, 115 Mo. App. 445. 

App. 1917. In action against interurban 
railway for injuries to passenger in jMirtial 
derailment, instruction submitting hypothesis 
of plaintiff’s having been passenger, that 
there was collision, and that she received in- 
juries complained of, and then placing bur- 
den of proof on defendant, was not erroneous. 
— Kilroy v. Kansas City & K. V. Ry. Co., 195 
S.W. 522. 

App. 1921. In a suit for injury alleged 
to have been caused by being i)ushed under a 
moving car by a crowd struggling to get on 
at a loading dock, an instruction for plaintiff 
as to plaintiff's relation while waiting there- 
on and as to defendant's duty as to protect- 
ing passengers and its liability in the circum- 
stances held not to be confu.sing or mislead- 
ing and to be within the i>etition and the 
evidence and sufficiently specific. — Grubb v. 


Kansas City Rys. Co., 230 S.W. 075, 207 Mo. 
App. 10. 


^3321 (2). ISxlHtenre of relation of car« 
rler and pa««enii;er. 

Sup. 1889. Where an instruction re- 
quires a finding that plaintiff was on the train 
with the knowledge and consent of tlu* agent 
in charge of it, it cannot be objected that it 
does not submit the question whether he was 
rightfully on the train. — Whitehead v. St. 
Louis, I. M. & S. Ry. Co., 11 S.W. 751, 99 Mo. 
263, 0 L. R. A. 409. 

Sup. 1906. Where, in an action against 
a railroad for wrongful death resulting from 
injuries received by decea.sed in a collision 
occurring after the train whereon he was a 
passenger had left the station to which he 
had purchased transportation, it was con- 
ceded that up to the time of reaching the 
station he was a passenger, an instruction, 
requiring the jury to find for plaintiff if they 
believed that deceased at the time of the ac- 
cident was a passenger on defendant’s train, 
and further charging that if they believed, 
from all the facts and circumstances in evi- 
dence, that deceased determined to continue 
his journey to the station >vhereat he resid- 
ed, and remained on the train for that pur- 
pose, the fact that he had only paid his fare 
to the former station was no defense to the 
suit, sufficiently required the jury to find 
that deceased was u passenger at the time of 
the accident. — Anderson v. Missouri Pac. Ry. 
Co., 93 S.W. 394, 190 Mo. 442, 113 Am. St. 
Rep. 748. 

Sup. 1908. Under a petition charging the 
negligent starting of the striK't car which 
plaintiff was boarding, by the carrier’s in- 
vitation, at a point where i>as.sengcrs were 
discharged and received, it wa.s error to give 
an instruction allowing a recovery, under the 
humanitarian or last clear chance doctrine, 
and without the relation of passenger and 
carrier neces.sarily existing. — Peterson v. Met- 
ropolitan St. Ry. Co., Ill S.W. 37, 211 Mo. 
498. 

Sup. 1913. An instruction which failed 
to define “passenger” held erroneous in an ac- 
tion for injuries received by one while at- 
tempting to board a car. — ^Nolan v. Metro- 
politan St. Ry. Co., 157 S.W. 637, 250 Mo. 002. 

Sup. 1920. In action for injuries to 
plaintiff boarding train, instruction that plain- 
tiff was a passenger w>hen endeavoring to 
board train held proper.— May v. Cliicago, B. 
& Q. R. Co., 225 S.W. 060, 284 Mo. 608. 
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Sup. 1927. Instruction held misleading 
ns subject to interpretation that one must be 
accepted as passenger after indicating inten- 
tion to board car. — Erny v. Wells, 293 S.W. 
119, 316 Mo. 798. 

App. 1010. In an action for injuries to 
plaintiff in alighting from a train, where 
plaintiff’s right to recover in the absence of 
a contract of carriage was not raised in the 
pleadings, a requested charge that If defend- 
ant was not bound to stop its train where 
l>lalntlflf attempted to alight, to allow pas- 
sengers to alight, in the absence of a con- 
tract to stop for that puriKwe, and if plain- 
tiff was riding on the train from the point 
to w>hi(*b his ticket read to the place where he 
alighted without payment of fare, he took 
the risk of alighting safely, though defend- 
ant’s agent iiermitted him to ride without jjay- 
ment (;f fare was erroii(‘ous ns omitting the 
element of notice to defendant’s servants that 
l)laintiff intended to alight where he did, 
since whether he had or had not a contract 
of passage to the place where he alighted, 
defendant owed him du(» care; he still being 
a i>assenger. — C’ornell v. Chicago, K. I. & P. K. 
Co., 12S S.W. 1021, 143 Mo. App. o98. 

App. 1913. In an action for an assault 
which plaintiff claimed defendant’s chauffeur 
had committed on him while he was a pas- 
senger in defendant’s vehicle, where there 
was evidence that plaintiff entered the vehicle 
with the intention of never paying his fare, 
the refusal of instructions presemtiug the is- 
sue that the relation of carrier and passenger 
never existed is erroneous. — Fornoff v. Co- 
lumbia Taxicab Co., 1()2 S.W. 099, 179 Mo. 
App. 620. 

App. 1920. In action by one injured 
when boarding a street car, an in.struction, 
requiring a finding of all the facts neces- 
sary to constitute plaintiff a passenger in- 
vited to board the car and attempting to do so 
in response to that invitation, livJd to clearly 
submit the issue of whether plaintiff was a 
passenger. — Vogts v. Kansas City Itys. Co., 
228 S.W. 526. 

App. 1921. The objection that an in- 
struction in an action for Injuries to a street 
car passenger, who was injured while alight- 
ing from the car, was erroneous for failure 
to define the word “i)assenger,” is untenable. 
— McMahon v. Kansas (Mty Kys. Co., 233 S. 
W. 64. 

^S9321 (8). Dearree of care required In 
areneral. 

Sup. 1891. An instruction that the law 
Imposes the “utmost” care on a common car- 


rier of passengers, though not the most pref- 
erable form, is not erroneous, where followed 
by an instruction that the carrier is not an 
insurer of the safety of passengers, and that 
negligence on its i>art must be shown. — Smith 

V. Chicago & A. R. Co., 18 S.W. 971, 1C8 Mo. 
243. 

Sup. 1900. In an action against a street- 
railway company for injuries caused by sud- 
denly starting a car on which plaintiff was a 
passenger after slowing it down to enable 
him to alight, it is not error to instruct that 
defendant’s employes were chargeable with a 
high degree of care, such as practical and 
skillful railroad men w'ould have exercised 
under similar circumstances, though there is 
no evidence showing what practical and skill- 
ful railroad men would do under such cir- 
cumstances. — Grace v. St. Louis R. Co., 56 S. 

W. 1121, 156 Mo. 295. 

Sup. 1908. An instruction, taken as a 
whole, hold, to correctly state the degree of 
care required of defendant toward plaintiff as 
a passenger. — Rearden v. St. Louis & S. F. 
Ry. (V>., 114 S.W. 961, 215 Mo. 105. 

Sup. 1909. It is usual to use the word 
“highest’’ in instructions upon the degree of 
care reejuired toward passengers, instead of 
“utmost,” and the former should be used, 
though th<»re may be but slight difference in 
t'heir meaning. — Ciuinn v. Metropolitan St. 
Ry. Co., 118 S.W. 46, 218 Mo. 545. 

Sup. 1909. An instruction, declaring that 
the obligjition of a ctirrier to a passenger was 
to use the highest practicable degree of care 
of very prudent, skillful, and experienced 
men engaged in that kind of business, is not 
rendered bad by the use therein of the words 
“and experienced.” — Loftus v. Metropolitan 
St. Ry. Co., 119 S.W. i)42, 220 Mo. 470. 

Sup. 1912. Instruction as to degree of 
care required held not to he too general or to 
Impose too high a degree of care on the com- 
pany. especially in connection with other in- 
structions. — Stauffer v. Metropolitan St. Ry. 
(^o., 147 S.W. 1032, 243 Mo. 305. 

Sup. 1912. An in.struction that, if the 
carrier exercised all the care and prudence 
that were reasonably practicable, it was not 
negligent, was erroneous; the word “reason- 
ably” rendering it confusing. — Benjamin v. 
Metropolitan St. Ry. Co., 151 S.W. 91, 245 Mo. 
598. 

&up. 1918. An abstract instruction that 
as to a passenger a carrier and its employ<^s 
were bound to use the highest degree of care 
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that a careful person would use, etc., held 
•correct. — Breen v. United Rys. Co. of St. 
Louis, 204 S.W. 521. 

Sup. 1921. In action for inluries to pas- 
senger, instruction requiring railroad em- 
ployees to have exercised the highest prac- 
ticable care and skill “which might reason- 
ably be expected of ordinary careful and 
prudent persons engaged in like business in 
running and operating its cars'’ held not ob- 
jectionable because of use of words “which 
might reasonably be expected.” — Scott v. Kan- 
sas City Rys. Co., 229 S.W. 178. 

Sup. 1924. In pas.senger*s action for in- 
juries in street car colll.sioii, an instruction 
that defendant railway was not required to 
exercise any degree of care or foresight that 
was not reasonably i>ractical)le fu ld erroneous 
as not stating the proper measure of care. — 
Weissmau v. Wells, 2(>7 S.W. 400, 300 Mo. 82. 

App. 188,3. An instruction, in an action 
for the negligent death of plahitilT's intestate, 
which authorized a verdict for i)laintifl* if 
defendants failed to exercise du(‘ care, is not 
erroneous for failing to detine due care, 
where other instructions define the term. — 
Hunt V. Missouri K. C’o., 14 Mo. App. 100. 

App. 1891. In an action against a .street 
railroad for injuries to a passenger, a charge 
that, if defendant’s driver could have pre- 
vented the injury by the exercise of “reason- 
able care and prudence” on his part, etc., 
was not erroneous. — Buck v. Peoide's St. Ry. 
& Electric Light & Power Co., 40 Mo, App. 
555. 

App. 1898. Ill an action against a street 
railway company for personal injury to a 
pass(*nger, an instruction that the defendjint 
was nsjuired to exercis<^ a high degree of 
care, such as would have been exer(‘i.s(»d by 
very careful and skillful railroad employes 
under like or similar circumstances, was not 
objectionable on the ground that it authorized 
the jury to consider the duty exacted of the 
servants of steam railroad comininies, as 
well as of str(‘et railroad compani(»s, ina.s- 
much as tin* referenci* to “similar circum- 
stances’* limit (‘d the scope of the instruc- 
tion to the employes of railroads similar to 
the one involved in the action. — Posch v. 
Southern Electric R. Co., 76 Mo. App. 601. 

App. ItKlO. Where an instruction de- 
clared what it Is conceded was the proper 
measure of duty imposed by law on deftuid- 
ant while engaged in operating its railway, 


and the jury was further told that, if it 
found the facts existing which were therein 
siieclfled, then defendant had neglected to fill 
the measure of duty required of it by law, 
and was therefore liable, the instruction is 
not erroiu'ous, and, even if it \vere, defendant 
is not harnu'd thereby. — Ilansberger v. Se- 
da lia Electric Ry., Light & Power Co., 82 Mo. 
App. 566. 

App. 1903. An instruction in an action 
for injury to a passenger on a street car that 
a common carrier is bound to use the highest 
degree of care for the .safety of its passen- 
ger.s, followed by an instruction that if the 
motor man was negligent, and his negligence 
caused tlu^ car to lurch, throwing plaintiff 
into the street, plaintiff could recover, unless 
she was not exercising ordinary care, is not 
t‘rroneous because the term “highest degree 
of care” is not d(‘fined. — Ilges v. St. Louis 
Transit Co., 77 S.W. 93, 102 Mo. App. 529. 

App. 190.3. In an action by a passenger 
for injuri(‘S, an instruction that defendant is 
held to ”th(‘ utmost care, skill, and vigilance,” 
accompani(‘d by a recital of the particular 
fjicts which will sustain a recov<*ry, is not 
ground for rev(*rsal, in the absence* of a re- 
quest for arncndtiKait, though it does not de- 
fine the degrt‘(‘ of car(' specified as that which 
would be exercised under the circumstances 
by very cautious men. --Eillingham v. St. 
Louis Transit Co., 77 S.VV\ 314, 102 Mo. App. 
573. 

App. 1909. An instruction reciting gen- 
erally the duty of a carrier toward a passen- 
ger held not objectionable, where api)lied to 
the particular case by other imstruct ions. — 
I)y<* v. Chicago & A. R. Co., 115 S.W. 497, 
135 Mo. App. 254. 

App. 1917. Instruction requiring high- 
est (legi'et* of care of street car company com- 
mensurate with danger to which any i)as- 
sengers were exposed was not too broad where 
court specifically re(iuired jury to find par- 
ticular d(*gree of care required as to deceased. 
— (U)oley V. Dunham, 195 S.W. 1058, 196 Mo. 
App. 39J>. 

App. 1920. An instruction that It was 
the duty of a carrier to use that high degree 
of care which a p(‘rson of ordinary i)rudence 
would use under like circumstances to well 
and safely carry a passenger is correct and 
not objectionable as making the carrier an 
insurer of the passenger’s safety. — Hooker v. 
1 leering Southwestern Ry. Co., 226 S.W. 69, 
206 Mo. App. 79. 
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(4). Act* of carrier’* employl^*, 
felloiv pa**enii:er*, or third perMOiiN. 

Sup. 1800. Whore the jury are told that 
the company was liable if the miscoiuluct of 
the conductor gave the passenger reasonable 
cause to jump from the train, it is error to 
charge that reasonable cause was a cause 
sufficient to have induced the act, having 
regard to the passenger’s intelligence and ex- 
pcudence in life, and his situation and sur- 
roundings at the time, the company being 
liable only for the natural and probable con- 
sequences of the misconduct of the conductor, 
who was not chargeable with knowl(‘dge of 
tin* passenger’s “intelligence and experience 
in life.’’ — Spohn v. Missouri Pac. Ky. Co., 14 
S.W. SSO, 101 Mo. 417. 

The error is not cured by an instruction 
r(*qniring the cause to be such “as reasonably 
to hav(* induct'd a man of ordinary prudence 
to believe his life in danger, or that he was 
in danger of gr(*at bodily harm,” nor by an 
instruction that the company was not liable 
unless the mist'ondnct of the conductor and 
the otljcrs “was such as to convince a rea- 
s('iial)le man tliat tin* threats would be car- 
ried into immediate* execution.” — Id. 

Sup. 1004. In an action against a rail- 
road comi)any for personal injuri(*s caused by 
plali)tin”s slipping as he sl(‘[)ped from a mov- 
ing train, it appeared tliat plaintill’ had ask(*d 
tin* porti*r if that was the train to New York, 
and, on b(‘ing told that it was, had gotten on, 
only to discov<*r that it W(‘nt by a different 
route from that over which his ticket entitled 
him to travel, though defendant railroad com- 
pany operated both routes. On discovering 
tin* mistake, the jiorter told plaintiff to jump 
oif, and in doing so plaintiif sliiqied on a 
greasy platform and was injured. Jlvldy 
that it was ])roiH*r to instruct that the por- 
tt‘r should ])e regarded as an (*mployC of the 
comiiany, so far as concerned the rights and 
duties of plaintiff and deft'iidant towards eacdi 
other, and that if, aft(*r plaintiff discovered 
he was on the wrong train, the porter told him 
to jump olT, and the train was going at such 
sjieed that it was dangerous to do .so, plain- 
till: being unaware of the fact, and not able 
to learn of it by the exercise of ordinary care, 
though the porter could by such care have 
known of the danger, and the porter by such 
conduct omitted to exercise ordinary care, 
defendant was guilty of iu*gligence. — New- 
comb V. New York Cent. & II. U. R. Co., 81 S. 
W. 1069, Mo. 687. 

An instruction that, if plaintiff got on 
the wrong train through failure of defend- 


ant to direct him. plaintiff being told by a 
pi)rter that it was the train he desired to 
take, and afterwards, on further explanation, 
told that it was not, and directed to jump off, 
he was entitled to recover was not objection- 
able on the ground that it de<.*lared the act of 
the porter to be negligence as a matter of law. 
—Id. 

Sup. 1904. In an action for death of a 
passenger from injuries received in an alter- 
cation with the conductor there was evidence 
that, after deceased struck the conductor, 
the latter began “defending himself” by beat- 
ing decea.sed with the butt end of a pistol 
as he was leaving the car, and followed him, 
still beating him, to the sidewalk. Defend- 
ant’s evidence showed that the conductor 
was llrst assaulted by deceased, and then 
dragged off the car by him. J/c/d, that an in- 
st ruc tion that if decea.sed assaulted the con- 
ductor as he was alighting, the conductor was 
justified in defending hinnself, and if he did 
d(*feml himself from such assault, and while 
so doing there was a fight on the street, off 
the car. b(*twet‘n the deceased and the con- 
ductor, in which deceased was shot, plain- 
tilT could not recover, should not have been 
given. — O’Rrien v. St. Louis Transit Co., 84 
S.W. 939, 185 Mo. 263, 105 Am. St. Rep. 
592. 

An instruction that if deceased cur.sed 
defendant’s street car conductor while de- 
C(‘ased was alighting from the car, and at 
that time the conductor had not struck de- 
ct'ased nor cursed him, such conduct con- 
stituted a breach of the peace; and if the con- 
ductor, in resenting such insult, engaged in 
a light with deceased on the strei't, in the 
course of which deceased was shot, iilaintiff 
was not entitled to recover from defendant 
— was error, ns eliminating as immaterial 
whether the conductor was dragged from the 
car, as defendant’s evidence tended to prove, 
or voluntarily followed deceased to the sid(*- 
walk, and there atte*mpted to preserve the 
X)eace, according to plaintiff’s evidence. — Id. 

Sup. 1916. In an action for injuries to 
a passenger who jumped from moving train 
to escai>e other passengers, an instruction 
held erroneous ns imposing on the carrier the 
ab.solute duty to prevent injury from other 
passengers. — litter back v. St. Louis & S. F. 
Ry. Co., 189 S.W. 1171. 

Sup. 1919. In action against street rail- 
road for injuries to passenger, in view of evi- 
dence, instruction that mere fact the con- 
ductor was on duty and in charge of the car 
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did not deprive him of his right to defend 
his person, and that, if plaintiff attempted 
to strike him without being first assailed, 
plaintiff could not recover, held proper, 
though plaintiiTs evidence was to the con- 
trary. — Wiard v. Dunham, 210 S.W. 873. 

App. 1881. In an action against a car- 
rier for injuries to a passenger, instructions 
considered, and held^ that defendant has no 
reason to complain. — Chance v. St. Louis, I. 
M. & S. Ry. Co., 10 Mo. App. 351. 

App. 1894. In an action for personal 
Injuries received in jumping from a moving 
train in the belief that serious danger was 
impending, the court instructed that if a 
signal whistle to stop the train was sounded 
at a place remote from a station, switch, or 
siding, and that the brakeman responded to 
the signal in an excited or unusual manner 
and called out to jump, and the circumstances 
of the place and manner of the employes, to- 
gether with the order or exclamation, induced 
plaintiff to jump from the train, and he was 
injured, the finding should be for plaintiff. 
II rid that, as the evidence did not show that 
plaintiff heard the whistle or that he knew 
that the train was remote from a station, etc., 
the instruction was erroneous. — Ephland v. 
Missouri Pac. Ry. Co., 57 Mo. App. 147. 

App. 1902. Where, in an action by a pas- 
senger, the defense was that any injuries re- 
ceived from servants of the company were 
caused in defending themselves against an 
assault by plaintiff, any error in refusing an 
Instruction submitting the issue of whether 
plaintiff was a trespasser on the car or not 
was immaterial, where the court instructed, 
that if plaintiff began the assault, he could 
not recover, as he had no greater right to com- 
mit an assault, if he was a passenger, than if 
he was a trespasser. — Murphy v. St. Louis 
Transit Co., 70 S.W. 159, 96 Mo. App. 272. 

App. 1909. In an action for injuries to 
a passenger, an instruction that if the con- 
duct of defendant’s servants, as shown by 
the evidence, substantially stated, was negli- 
gent, plaintiff could recover was proper. — 
Dye V. Chi<*ago & A. R. Co., 115 S.W. 497, 135 
Mo. App. 254. 

App. 1914. In an action for personal in- 
juries from being thrown from a car by its 
sudden start, or by being pushed off by other 
passengers, instructions submitting the mat- 
ter of plaintiff being pushed off by other pas- 
sengers held not without support in the evi- 
dence. — Stoltze V. United Rys. Co. of St. 
Louis, 166 S.W. 1102, 183 Mo. App. 304. 


App. 1914. Where plaintiff was assault- 
ed by defendants’ ticket agent during the pur- 
chase of a transportation ticket, a request to 
charge that, if the assault grew out of a per- 
soniil difficulty between plaintiff and defend- 
ants’ agent, plaintiff could not recover, was 
properly refused. — Bledsoe v. West, 171 S. 
W. 622, 186 Mo. App. 460. 

App. 1917. An instruction on the dam- 
ages for an assault by a conductor on a pas- 
senger, held fatally defective, for failure to 
distinguish the wrongful acts committed by 
the conductor, from those which were right- 
ful.— Briggs V. Lusk, 190 S.W. 380. 

App. 1920. In an action against a street 
railway company for damages from assault 
by its employ^, an instruction that, if plain- 
tiff was at the place in question waiting for 
the car, and asked defendant’s employ^ sta- 
tioned there for information in regard to the 
car, and without cause such employ^ struck 
plaintiff and injured him, they should find 
for plaintiff, provided the employf^ was then 
acting in line of his duty, held proper. — Dor- 
ton V. Kansas City Rys. Co., 224 S.W. 30, 204 
Mo. App. 262. 

App. 1921. An instruction in an action 
against a carrier for damages for assault and 
battery requiring the conductor to use no 
more force than was reasonably necessary to 
protect himself held proper as against a claim 
that it should have permitted him to use 
whatever force “appeared to him’’ to be rea- 
sonably necessary. —Parris v. Deering South- 
western Ry. Co., 227 S.W. 1071. 

App. 1921. In an action for injuries 
caused by being pushed under a moving street 
car by a crowd struggling to get on, defend- 
ant’s instruction that, if the motorman and 
conductor did not know persons were riding 
on the front steps, then, even if such persons 
struck and injured plaintiff, defendant is not 
liable, and verdict for plaintiff could not be 
returned on account thereof, was properly re- 
fused, though the evidence conclusively shows 
that plaintiff was not knocked down by such 
persons who jumi>ed on as the car went 
through the crowd, since, if that was true, 
there would be no room for an instruction 
submitting the question, and besides it erro- 
neously omitted a necessary element, namely, 
whether the motorman could have seen the 
persons on the step, and hence could not 
counteract evidence that persons did jump on 
and knocked persons down with their bodies 
as the car passed. — Grubb v. Kansas City Rys. 
Co., 230 S.W. 675, 207 Mo. App. 16. 
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In an action for Injury from being puHhed 
under a street car by crowd struggling to get 
on at loading platform, defendant’s instruc- 
tion that defendant was not bound to pro- 
vide a railing or other moans to keep people 
off the track and was not guilty of negligence 
in failing to so do, thus seeking to withdraw 
matters of whi( h there was ample evidence In 
support of the is? ui‘ of defendant’s negligence 
in fijlling to prot(*ct plaintiff against the surg- 
ing crowd, was proper’ y refused ; for, even 
if defendant was entitled to an Instruction 
that it was not obliged to provide means to 
“forcibly keep people off its tracks,” such in- 
struction should be drawn so as not to mis- 
lead or confuse the jury, and no one was con- 
I'M’dlng that such was defendant’s duty. — 

T I 

In a suit for injury to a passenger push- 
ed under a moving street car by a crowd 
struggling to get on, an instruction that, if 
plaintiff was knocked down by some one run- 
ning or pushing through the crowd, and was 
pushed or knocked under the wheels of the 
car, defendant was not liable would allow 
the jury to And for defendant, though plain- 
tiff was Injured by the movement of the 
crowd, and was properly inodiAed to state 
that, if plaintiff was knocked down by a man 
running in the opposite direction from the 
crowd as defendant’s witnesses claimed, de- 
fendant was not liable. — Id. 

^=>321(6). Condition of carrier’s prem- 
ises. 

Sup. 1891. Plaintiff’s husband, while en- 
tering a car on defendant’s elevated railroad, 
was carried along by the moving train, be- 
tween it and the railing of the station plat- 
form, and dropped to the street below, and 
was killed. The railing was 12 inches from 
the car, and the only evidence of defect was 
that about three weeks after the accident de- 
fendant reduced the space between the car 
and railing to 6 inches. The railing was nec- 
essary, and reducing the space did not lessen 
the danger. Held, that an instruction that it 
was the duty of defendant to maintain a safe 
structure, and that, in determining whether 
the train was held for a reasonable lime to 
enable deceased to get on, the jury could 
consider whether the railing was reasonably 
safe, was error. — Evans v. Interstate Rapid 
Transit Ry. Co., 17 S.W. 489, 106 Mo. 594. 

App. 1886. In an action against a carrier 
for Injuries sustained by a passenger, the 
court instructed that if the jury l)elieved that 
plaintiff reached a certain town as a passen- 
ger in the nighttime, and that defendant's 


station was surrounded by a platform high- 
er than the ground, and that no railing or 
other barrier had been constructed or main- 
tained around the edge of the platform to 
keep people from walking off, and that de- 
fendant fail(»d to have lights on the platform, 
and that plaintiff, in passing from the train 
across the platform, walked off, without fault 
on his part, and was Injured, they should find 
for plaintiff. Jfcld, that the Instruction was 
not obje<*tlonable as directing the jury that 
they could find the existence of negligence 
from the mere absence of the railing. — Staf- 
ford V. Hannibal & St. J. R. Co., 22 Mo. App. 
333. 

App. 1023. In an action for injuries to 
a passenger sustained in passing through de- 
pot door, instruction that it was negligence 
for the railroad to have on its door a strong 
spring, which made the passage through the 
door dangerous to “any person,” held not er- 
roneous because of the use of the words “any 
pc^rson,” since the jury could not have been 
misled by the use of such words. — Martin v. 
Missouri Pac. R. Co., 253 S.W. 1083. 

^=:»321 (O). Taking: np paiiHengrers In ffen- 
rral. 

Sup. 1904. Testimony by plaintiff and a 
person who w^as with him, when he was look- 
ing for his train, that there were no ushers 
to direct plaintiff to his train, w’as sufficient 
to justify a charge that defendant was liable 
if it failed to make reasonable arrangements 
for directing him to his car. — Newcomb v. 
New York Cent. & H. R. R. Co., 81 S.W. 1069, 
182 Mo. 687. 

Sup. 1915. In action against street rail- 
road for personal injuries, instruction as to 
plaintiff’s right to recover if he hud boarded 
moving car in exer(*ise of reasonable care 
for his own safety held misleading and not 
authorizf'd by petition. — Northain v. United 
Rys. Co. of 8t. Louis, 176 S.W. 227. 

Sup. 1927. Instruction in personal in- 
jury action against street railroad held to 
have required finding that car was running at 
excessive speed at point of accident. — Unter- 
lachner v. Wells, 296 S.W. 755, 317 Mo. 181. 

I App. 1891. In an action against a car- 
rier for injuries to a i)assenger, a charge that 
it was defendant’s duty to stop the car at 
the point “where plaintiff stepped on the 
train” was erroneous, where one of the con- 
troverted facts was whether plaintiff so step- 
ped on the train or not. — Meriwether v. Kan- 
sas City Cable Ry. Co., 45 Mo. App. 528. 
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App. 1008. An instruction authorizing 
a recovery for injuries in attempting to board 
a street car, if tlie plaintiff believed the car 
was stopping for passengers, is not objection- 
able as allowing the right to board it irre- 
spi'ctive of its speed, whether the evidence 
showed that it was moving very slowly when 
he attempted to board it. — Maguire v. St. 
Louis Transit Co., 78 S.W. 838, 103 Mo. App. 
459. 

In an action for injuries in attempting 
to board a street car at a certain point, an 
instruction that cars should stop at that 
point was not objectionable as imposing the 
duty, whether there were any passengers 
there or not. — Id. 

App. 1910. An instruction that defend- 
ant carrier’s liability continues Hiot onjy 
while its passengers are in transit, but while 
entering the cars at stations, held not errone- 
ous or mish^ading in using the w<u-d "liability*’ 
iin^tead of “duty.” — Witham v. Lusk, 190 S. 
W. 403. 

App. 1920. In action by one injur(*d 
when boarding a street car either by start- 
ing of the car or by shutting the vestilmh^ 
door before plaintiff had boarded the car, 
lirl(L there was no error in an instruction in 
not detining th(‘ word “iiegligtMitly,*’ since the 
facts which the jury, under the instruction, 
had to tind Ix'fore they could tind for plain- 
tiff made the starting of the car or shutting 
of the door n<*glig(*nt, and since defendant 
used the same term without detinition and if 
it were d(*emed nccc'ssary the defendant would 
have delined it but did not. — Vogts v. Kan- 
sas City llys. Co., 22N S.W, 529. 

App. 192(1. Instruction on care owed 
plaintiff attempting to enter street car held 
not to assume that he was a passenger, and 
not erroneous as recpiiring higliest degree of 
care without defining “pas.s<*nger,’’ as it re- 
(luirc'd a iinding of fads which wen* tanta- 
mount there’to. — Amos v. Fleming, 2S5 S.W. 
134, 221 Mo. App. 559. 

App. 192S. Defendant’s instruction held 
not objectionable as recpiiriiig finding of 
greater d(‘gree of negligence by defendant 
than was m‘ces.sary for ifiaintiff to recover. — 
Taylor v. Wells, 7 S.W.(2d) 424. 

(7). Stnrtinpr or itKivlnn: car wlille 
paMMcnircr in boarding name. 

Sup. 1SS2. In an action against a rail- 
road company for injuries sustained by a 
passenger, owing to d(*f<‘ndant’s servants not 
having stoi)pcd a train long enough to per- 


mit plaintiff to board it, the instruction .should 
have restricted the liability of defendant 
to negligent act.s committed by its s(*rvants 
after they Ix'came aware of the danger to 
wiiicli plaintiff's negligence had exposed him. 
— Swigert v. Hannibal & St. J. U. Co., 75 Mo. 
475. 

Where, in an action against a carrier for 
injuries sustained by a passenger, owing to 
a train having be<*n stoi)]>ed an insufiicient 
length of time to enable plaintiff to get on, 
there was evidence tending to show that the 
conductor saw plaintiff attempting to get 
on, and started the train while plaintiff was 
in the act of getting on, held, that an in- 
struction ignoring the fact that the conduc- 
tor may have seim plaintiff attempting to 
get on the train wlitm it started was errone- 
ous. — Id. 

Sup. 1907. In an adion against a rail- 
way company for injuries to a passenger, 
wlu‘re plaintiff’s testimony t('iid(‘d to show 
that the car had sto])jKHl at the proi)er place 
to rec(‘iv(‘ pass(‘ng(‘rs. that th(u*e was an im- 
plie<l invitation to enter, that while she. in the 
usual way and with i)rop(T care, was entering 
the car. there was a sudden movement for- 
ward throwing Ium* down with one foot un- 
der the whetds, and defcuidant's ti*stimony 
tmided to .show eitlnu* that plaintiff was forc- 
ed against and under the car by a crowd pu h- 
ing to g(‘t on, or that she lu'gligently uiidm*- 
took to mount a m(>ving car b(‘f(»r(‘ it readuMl 
the stopping place, ami was injured by lu‘r 
own inadvertence. (*ach party was (mtitled to 
in.structions on their r(*sp(‘dive theories of th(‘ 
case. — Flaluu’ty v. St. Lc.uis Transit Co., KKi 
S.W. 15, 207 Mo. 31 S. 

A general instruction for ida intiff, which, 
among other things, charged that, if (b*- 
fdidant's .servants in charge of the car re- 
ceiv(*d plaintiff as a pass(*nger thereon, and if 
while .she was on th(‘ run-board thereof, etc., 
they caused or suffered the car to start and 
move forward, etc., in the absence of con- 
tributory negligenc(‘, plaintiff could r('covi*r, 
in eff(‘d recpiires th(‘ jury to tind that plain- 
tiff’ was invit(*d to enter the car, and had ac- 
cepted the invitation, and is not open to the 
objection that it permits plaintiff to rec'over 
without a finding that the car had stopix*d 
when plaintiff sought to enter. — Id. 

Sup. 1914. An instruction in an action 
for the death of a passenger thrown from a 
car while attempting to board it, submitting 
the (juestion of wlndluT the car stopped a 
reasonable time, held not objectionable. — 
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Tawnoy v. United Rys. C5o. of St. TiOuis, 172 
S.W. 8, 262 Mo. 602. 

App. 10(X). An instruction that if “at 
the time plaintiff undertook to board the de- 
fendant’s car, the motorman in charge of 
said car saw plaintiff and knew that he 
wanted to get on said car as a passenger, 
then it was the duty of defendant to stop 
the ear, and not to move it until plaintiff was 
in a place of safety on said car,” is a mere 
harmless abstraction. — llansberger v. Sedalia 
Electric liy.. Light & Power Co., 82 Mo. App. 
566. 

App. 1002. Where plaintiff claimed that 
she was injured by the negligence of defend- 
ant street car company in suddenly start- 
ing its car while she was boarding it at a 
crossing, a charge submitting to the jury 
whether the strfvt corner was a regular sta- 
tion for reei'iving and discharging luissengers 
was not (‘rroiK'ous on the ground that there 
was no claim that the corner was a “station”; 
that word bcdiig used in the instruction in 
the sense of “place." — ^laxey v. Mtdropol- 
itan St. ily. (’o., 68 S.W. 1063, 05 Mo. App. 
303. 

App. 1003. An instruction declaring it 
iK'gligence, aftcT stopping a strc'ct car to lot 
on a passeng(‘r, to start it b(‘fore la* had a 
ri*asonabI(‘ tiim* “to get upon said car and to 
a place of safety th(‘rein," was proper, and 
was not inconsistent with an instruction stat- 
ing tin* duty to hold the cars stationary a rea- 
sonable tinn* to enable persons “safely to 
board such cars.” — Maguire v, St, Louis Tran- 
sit Co., 78 S.W. 838, 103 Mo. App. 450. 

App. 1004. In an a(*tion against a street 
railroad for injuri(*s to a passt'iiger, an in- 
struction authorizing a recovery if the car 
had stopiK*d to receive him as a passenger, 
and was suddenly start(*d while he was board- 
ing it. and failing to take into consid(*ration 
tin* (piestions of willfulness or negligence on 
the part of defendant’s servants, was errone- 
ous. — Maggioli V. St. Louis Transit Co., 83 
S.W. 1026, 108 Mo. App. 416. 

App. 1005. Where, in an action for in- 
juries r(‘C(‘ived while attempting to board a 
car, plaintiff’s evidence showed that the in- 
juries resulted from the sudden starting of 
the car, and defendant's evid(*nce showed 
that plaintiff’ walked off the end of the plat- 
form from which passengers were ri»eeived 
without touching the car, instructions di- 
n'd ing a verdict for plaintiff if the car start- 
ed while he was in the act of boarding it, 
and authorizing a verdict for defendant if 


plaintiff fell from the platform before touch- 
ing the car, or if he relied on a third person 
in boarding the car, and he was guilty of 
n(*gligence directly contributing to the in- 
jury, properly submitted the case to the jury. 
—Barr v. St. Louis & S. R. Co., 90 S.W. 107, 
114 Mo. App. 425. 

An instruction, in an action for Injuries 
received while attemi)ting to board a car, 
that if, while plaintiff was boarding a car, 
defendant’s motorman started the car, so as 
to drag plaintiff from the platform from 
whic'h defendant was accustomed to receive 
passengers, thereby injuring him, plaintiff 
was entitled to recover, required the jury to 
find facts constituting negligence, and the 
omission of the word “negligence” was not 
erroncM)US. — Id. 

App. 1907. Where, in an action for in- 
juries to a passenger, plaintiff claimed that 
the car started suddenly while she was board- 
ing it, an instruction submitting the question 
whether the car was suddenly started, and 
that defendant’s servants knew, or by the 
exercise* of “proper care” should have known, 
that plaintiff’ was on the step, was not erro- 
neous because of the phrase “proper care” ; 
the requisite care having been previously 
properly stated. — Randolph v. Metropolitan 
St. Ity. Co., 102 S.W. 1085, 125 Mo. App. 
620. 

App. 1010. In an action against a street 
railroad for injuries to plaintiff, a passenger, 
while attempting to board a car, through the 
sudden starting thereof, an instruction that, 
if the car stopped a reasonable length of 
time for one to board it, plaintiff could not 
recover, though she fell while attempting to 
board, was improper as ignoring the knowl- 
edge of the car crew that plaintiff was at- 
tempting to board, and as excusing them, 
though they willfully startl'd the car; 'it ap- 
pearing that idaintilT had signaled the car 
to stop and was in the act of boarding it. — 
Roland v. United Rys. Go. of St. Louis, 131 
S.W. 302, 150 Mo. App. 005. 

App. 1910. In an action for injuries to 
plaintiff by not stopping a mixed train for 
sufficient length of time to enable him to safe- 
ly board the train, instruction held not erro- 
neous as containing a general charge of 
negligence in addition to the specific charge. 
— Witham v. Lusk, 190 S.AV. 403. 

App. 1917. In an action for injuries 
caus(‘<l by sudden starting of a street car 
which plaintiff was boarding, allegations of 
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petition held to justify inclusion in an In- 
struction of the element of “failure to warn 
of a sudden start/* — Beurskens v. Dunham, 
193 S.W. 855. 

In an action for injuries caused by sud- 
den starting: of a street car which plaintiff 
was boarding, held, that an instruction which 
permitted plaintiff to recover on account of 
alleged negligent continuance and forward 
movement of car and dragging plaintiff ui>on 
pavement and against the car was not er- 
ror. — Id. 

App. 1919. In passenger’s action for In- 
juries by a violent jerk of train while board- 
ing it, an instruction, submitting as grounds 
of negligence the failure to stop a sufficient 
length of time to enable plaintiff to board, 
and negligence in starting, was not errone- 
ous, although failure to stop a sufficient 
length of time was not the proximate cause 
of the injury. — Burkett v. Missouri Pac. It. 
Co., 208 S.W. 104. 

App. 1924. In an action for personal in- 
juries to plaintiff boarding a strt'ct car, al- 
leged to have been caused when defendant’s 
employes “carelessly and negligently and 
without warning causeil said car to plunge 
violently forward,” an Instruction submitting 
the question of negligence of defendant’s serv- 
ants in the respect alleged held not prejudi- 
cially erroneous for failure to submit the is- 
sue of their failure to warn plaintiff ; the neg- 
ligence alleged and covered by the instruction 
being deemed sufficient in itself to support a 
recovery, regardless of failure to warn. — 
Findley v. Wells, 260 S.W. 506. 

^=9321 (8). BvinclencT and safety of means 
of traneportatloii. 

Sup. 1880. In an action against a street 
railway company for damages for killing 
plaintiff’s minor child, an instruction given 
the jury describing the kind of gates that 
defendant was bound by statute to provide 
for the front platforms of its cars, and that 
if, by the neglect of the driver, “a gate” was 
not provided to the front platform on which 
deceased was riding, whereby he came to his 
death, without negligence on his part, de- 
fendant is liable, is not objec'tionable because 
of the use of the words “a gate,” instead of 
“such gate,” as the kind of gate defendant 
was required to keep was explained in the 
instruction. — Muehlhau.sen v. St. Louis li. 
Co., 2 S.W. 315, 91 Mo. 332. 

Sup. 1893. Where, In an action for In- 
juries on a street cur, the plaintiff is entitled 


to an instruction requiring defendant to use 
the utmost practicable care and diligence with 
reference to its cars, including its brakes and 
grip irons, for the safety of its passengers, 
and entitling him to recover if the Injuries 
complained of were received by reason of the 
defective grip or brakes, without fault on 
plaintiff’s part directly contributing thereto, 
the refusal of such instruction was not cured 
by an instruction relating to the alleged neg- 
ligence of the persons in charge of the trains 
in the use of such appliances as they had, 
and not to negligence in furnishing or keeping 
the appliances in repair. — Sharp v. Kansas 
City Cable Ky. Co., 20 S.W. 93, 114 Mo. 94. 

Sup. 1896. Where, in an action by a hus- 
band for Injuries to his wife occasioned by a 
fall received by her in alighting from an open 
summer car, there was no evidence that the 
car was defective or dangerously construct- 
ed, there was no error in refusing an instruc- 
tion relating to defects in the construction 
of the car. — Thompson v. Metropolitan St. By. 
Co., 36 S.W. 625, 135 Mo. 217. 

Sup. li)04. AVhere plaintiff’s injury In 
an elevator was caused by a combination of 
a metal projection and the open side of the 
elevator cage, it was proper to refuse an in- 
struction that the jury should not consider 
the fact that the elevator cage had no doors. 
— Goldsmith v. Holland Bldg. Co., 81 S.W. 
1112, 182 Mo. 597. 

Sup. 1904. An instruction that a street 
railway company is bound to exercise the 
highest degree of care reasonably jiracticable 
for the personal safety of its passengers, 
and that such care should be used for the 
purpose of safely operating its cars and 
trains, in having its tracks and switch ap- 
pliances kept in a reasonably good and safe 
condition, and for such purpose it was bound 
to exercise the highest degree of care rea- 
sonably practicable in inspecting and keeping 
its tracks, switch appliances, etc., in good 
and reasonably safe working order and posi- 
tion, was not misleading. — Logan v. Metro- 
politan St. By. Co., 82 S.W. 126, 183 Mo. 
582. 

Sup. 1907. In an action against a street 
railway company for injury cau.sed plaintiff 
in leaping from a street car after an elec- 
trical explosion on the front platform where 
she was riding, it was proper to modify the 
company’s requested Instruction that, if pre- 
vious similar explosions were not of such 
violence as to actually endanger passengers 
riding on the front platform of the car upon 
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which such explosions may have occurred, it 
was not negligent to permit plaintiff to ride 
upon the platform, by adding, after the 
word “occurred,” “and were not of such char- 
acter as to excite and frighten” such pas- 
sengers, “whereby they would be likely to 
Jump off the car while in motion.” — William- 
son V. St. Louis Transit Co., 100 S.W. 1072, 
202 Mo. 345. 

In an action against a street railway 
company for injury caused plaintiff in leap- 
ing from a street car on an electrical explo- 
sion in the controller box, It was proper to 
modify the company’s requested instruction 
that if the company exercised proper care in 
the inspection of the electrical appliances, 
and no defect was discovered, and the acci- 
dent could not have been reasonably forseen 
or prevented, and if the company exercised 
all the care the law imposed upon it, and 
discharged its full duty to plaintiff, she could 
not recover, her injuries being attributed to 
a legal accident, by adding “unless ♦ ♦ ♦ 
defendant’s agents • • * were negligent in 
pt»rmittiiig plaintiff to occupy a scat ♦ ♦ • 
in close proximity to said controller box”; 
the evidence showing that the company knew 
the danger incident to passenger’s riding in 
such place. — Id. 

Sup. 1907. In an action for injuries to 
a passenger, an Instruction that there is no 
evidence that defendant failed to provide i^rop- 
er means to hold the grip of the cable train 
firmly attached to the cable, and to stop the 
same when not attached thereto, was proper- 
ly refused, where there was slight evidence of 
the first element of negligence named. — Ros- 
coe V. Metropolitan St. Ry. Co., 101 S.W. 32, 
202 Mo. 576. 

Sup. 1908. In an action against a street 
railway company for injuries to a passenger, 
where the evidence disclosed that defendant’s 
servants in charge of the car applied the 
brake and reversed the power in their efforts 
to stop it before reaching a railroad cross- 
ing, but were unable to do so, and in conse- 
quence it was struck by a railroad engine and 
derailed, it was proper to charge that if de- 
fendant was negligent in the management of 
the car, and negligently maintained the car, 
machinery, appliances, brakes, and running 
gear thereof, and that in consequence there- 
of he was injured, the Jury should find for 
plaintiff. — Beave v. St. Louis Transit Co., Ill 
S.W. 52, 212 Mo. 331. 

Sup. 1909. In an action for injuries re- 
ceived by one who was caught between the car 


and a railing extending parallel with the 
truck over a viaduct, the court instructed that, 
if the jury found that plaintiff was a pas- 
senger, defendant was bound to exercise the 
highest reasonable practicable degree of care 
of very prudent men engaged in the street 
railway business to carry and receive plain- 
tiff in safety, and any failure on its part was 
negligence, and if the jury found that defend- 
ant negligently allowed the railing to remain 
dangerously close to the front of passing 
cars, and that defendant’s servants control- 
ling the car negligently failed to stop the car 
a reasonably sufficient time to permit plain- 
tiff to get upon the car in safety, and that de- 
fendant’s servants negligently started the car 
forward when they knew or should have 
known that plaintiff was getting on, and 
plaintiff was injured thereby, and if plain- 
tiff was at all times exercising for his own 
safety, su(;h care as a reasonably prudent 
man would exercise under the same circum- 
stances, the verdict should be for plaintiff. 
Held, that while the jury might infer from 
the instruction that the same degree of care 
was required of defendant in the construc- 
tion of ks platform and railing as in receiv- 
ing and carrying a passenger, yet, taken as 
a whole, it is not misleading. — Joyce v. Met- 
ropolitan St. Ry. Co., 118 S.W. 21, 219 Mo. 
344. 

Sup. 1909. In an action for injuries re- 
ceived while plaintiff was a passenger on 
defendant’s elevator, the court Instructed 
that if, when plaintiff approached the eleva- 
tor, the door was open ; and plaintiff believed 
the elevator was in service and entered it, 
and the elevator started downward and there 
was no person operating the elevator; that 
if plaintiff attempted, on its starting down, 
to leave said elevator, and in attempting to 
do so was injured, and if the hydraulic ma- 
chine operating the elevator was defective 
and was so known to defendant, or by ordi- 
nary care might have been so known, and the 
descent of said elevator was directly caused 
by the hydraulic machine being defective, and 
if plaintiff, after the elevator started to de- 
scend and by reason thereof, was seized with 
alarm for her safety and had reasonable cause 
to apprehend peril, and the appearance of 
danger was imminent, leaving no time to de- 
liberate, then their verdict must be for plain- 
tiff. It was undisputed that the elevator was 
an h 3 "draulic elevator, and that the apparatus 
controlling the lever for starting and stop- 
ping the elevator had been removed or so 
fixed as to be ineffective, thereby permitting 
the elevator to ascend and descend without 
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hindrance according to the weight or load on 
the car and the counterweight or hydraulic 
pressure on other parts of the elevator, and 
that the operator had been operating the ele- 
vator for some time prior to the Injury with- 
out such apparatus, JIvUl, that there was 
evidence sufficient to justify the instruction. 
— Cooi>er V. Century Kcalty Co., 123 S.W. 848, 
224 Mo. 701). 

In an action for Injuries while a passen- 
ger on an hydraulic eh'vator, there was evi- 
dence that the car and its counterweights and 
the hydraulic pressure were evenly balanced, 
and that to keep the car stationary, the op- 
erating lever had to kept in constant mo- 
tion back and forth ; that th ' elevator was 
stationary when plaintiff and another person 
stepped into it ; that there was no operator 
in the (di'vator and that immediately upon 
their stepping into it it l)t‘gan to descend. 
7fc/d. that a nnpu'sted instruction that there 
was no evidence that the lever of the eleva- 
tor, on ac-count of any jarring caused by plain- 
tiff and her companion stepping into the ele- 
vator, was caused to move sufficiently to al- 
low the elevator to descend, or that the level- 
moved at all on account of such jarring was 
properly refused. — Id. 

In an action for injuries to plaintiff while 
a imssenger on an elevator, there was evi- 
dence to show that it was an hydraulic eleva- 
tor ; that the elevator and the counterweights 
balanced ; that the apparatus around the lev- 
er operating the elevator to hold and control 
it had been removed or rendered inoiMU-ative ; 
that in order to stop the elevator and keep it 
at a standstill the lever must be constantly 
kept in motion. lleJii, that a reepu'sted in- 
struction that there was no evidence that 
the descent of the elevator was due to any 
d('f(‘ct or defects in the machinery by which 
said elevator was controlled was jiroperly re- 
fused. — Id. 

Sup. 1025. Instruction that carrier 
would not be liable for icy condition of steps, 
if cleaned at certain station, properly refus- 
ed. — Taylor v. Missouri Pac. II. Co., 270 S.W. 
115, 311 Mo. G()4. 

Instruction that carrier had no duty to 
clean and remove ice from steps between cer- 
tain stations properly refused. — Id. 

App. 1S70. In an action by a passenger 
against a carrier for personal Injuries, an in- 
struction that defendant was bound to use 
the “most iK*rfect” material, and to construct 
Its appUauc(‘S in the “most perfect manner, 
which care and diligence can suggest,” is er- 


roneous, as requiring a degree of diligence 
not required by the law; and such error is 
not cured by the qualifying words, “consist- 
ent with the business of building, repairing, 
and operating,” its vehicl(‘s. — Yerkes v. Keo- 
kuk Northern Line Packet Co., 7 Mo. App. 
205. 

App. 1SJ)4. Where, in an action for per- 
sonal injuries causvd by plaintitrs dress 
catching on a projecting bolt on the p’.atform 
of defendant's street car, instructions that 
plaintiti must have been in the exercise* of 
rea.«ionabh* care and diligtuice, that defend- 
ant must have been negligent and careless 
in operating the car with such projecting l.olt, 
and that in the exercise of a very high degree 
of care might have known of such project- 
ing bolt in time to have remedied it, and de- 
fining the degree of care required, are not 
subject to objection. — Chartrand v. Southern 
Ry. Co., 57 Mo. Api). 425. 

App. 1003. In an action by a str(*(‘t car 
pas.seiiger for injuries sustained by tin* de- 
railment of the car at a switch, the p(*titiou 
alleg(‘d that defendant’s employCss carelessly 
suflered the car to leave the track and col- 
lide with another car. There was evid(*nce 
of the condition of the track and switch, with 
evidence that cars oft(*n h‘fl the track at that 
place. Defendant’s ti‘stiinoiiy showt‘d that 
such accidents could bt* i)r(‘V(*nted by locking 
the switch, livid, that an inslniction author- 
izing the jury to tind for plaintiff if def(‘nd- 
aiit’s employes in charge* of its tracks and 
switch(*s could have prevent(*d the accident 
was within the* issue's i)re‘se*nte‘d by the evi- 
eleaie-t*. — Ile'.vde* v. St. Louis Transit Co., 77 
S.AV. 127, 102 Mo. App. 537. 

App. ltK)5. In an action fe)r injuries to 
a str<»e*t car i)ass(mge‘r, the court chargi'd on 
plaintiff’s iK'half that, if e)n an cxpleision oc- 
curring in the* car, fe)lle)W(*el by lire', plaintiff 
became* so alarnu'd that she imeleavored to 
ese-ape and was injured in so ele)ing, and the 
explosiejii and burning of the car were occa- 
sie»ned by any de*fect in the condition of the 
car or apparatus, or by any impreipe'r man- 
ageanent lh(*re*of, and if suedi defe*ct or iin- 
jjroper manage'nu'ut result(*d from any negli- 
gence on de'fendant’s part fen- failure to ex- 
ercise the* highe*st degre*e of care, skill and 
foresiglit, etc., the jury should line! for plain- 
tiff. The court, e)n de*fendant’s behalf, 
charged that if i)rlor to the accident defend- 
ant had employeHl competent inspectors to iu- 
spee*t the* (‘lectri(*al api)liances used on the 
cars, and that such insp(*ctor had used a very 
high degree of care in making reasonable in- 
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spectlons of the car on which plaintiff w^aa 
injured a short time prior to her injury, and 
that such inspection failed to disclose any de- 
fect in the electrical appliances which were 
apparently in a reasonably safe condition and 
the accident in question could not have been 
reasonably anticipated by the exercise of a 
very high degree of care in inspecting the 
car, etc., plaintiff could not recover. Hrld, 
that such instructions were not contradic- 
tory. — Brod V. St. Louis Transit Co., 91 S.W. 
993, 11 n Mo. App. 202. 

App. 1907. In an action for injuries to 
a street car passenger by a defect in the floor 
of a car. an instruction that, if the car was 
inspected on the day it was sent out and was 
found in a safv‘ condition witli r(‘si)e'‘t to a 
trap door forming a part of the floor through 
which idaintilT fell, then the allegation of 
d(‘teiidant's m'gligence in maintaining the 
<loor was not sustained by the evidence, was 
proi)erly refused as basing defendant’s lia- 
bility on the quest i<ui of inspection, regard- 
less of the character thereof. — Jorden v. St. 
Louis & M. K. K. Co., 99 S.W. 492, 122 Mo. 
Api). 330. 

App. 1908. A request to charge that, if 
a carri(*r’s car platform and steps lM»came 
icy eii route, which caused plaintiff to fall 
then'from as he was about to alight, the 
jury would not be authorized to lind that 
d(‘fendant's employes were negligent in not 
removing or attempting to remove the ice 
after the train arrived at plaintiff’s station 
before permitting iiassengers to alight, was 
l)roperly refused, as conditions might arise 
under which it would be the carrier's duty 
eii route to remove ice from the steps of its 
cars for tlu' saL’ty of passimgers. — Haas v. 
St. J^mis & S. F. U. Co., KKl S.W. 599, 128 
Mo. App. 7i). 

A re(juest to charge that <*arriers of i>as- 
seng(‘rs are not insurers, and are not re- 
quired to ke<‘p up a continuous insiiection of 
their appliances i*n route, and are not re- 
spoiLsibU' for accidiuils resulting from agen- 
cies ov(‘r which they have no control, su<*h 
as storms (‘u roiite, etc., and that, if the 
ice and snow accumulat(‘d on the car platform, 
which ca list'd plaintiff to fall, en route, and 
was dut' to the weath(*r prevailing, then the 
carrier was not negligent in failing to remove 
the ice and snow en route, or at destination 
before permitting passengers to alight, was 
properly refused, since, whether the carrier 
was bound to remove the snow and ice so ac- 
cumulated, was dependent on the existing cir- 
cumstances, and whether it was apparent to 


a reasonably prudent person that passengers 
could not get on or off the cars In the exer- 
ci.se of rea.sonable care without danger of 
falling, unless the platform and steps were 
cleared. — Id. 

App. 1912. An instruction authorizing 
recovery if the carrier failed to supply heat 
to keep the car reasonably warm for its jms- 
sengers held not misleading. — Boark v. Mis- 
souri l»ac. By. Co., 117 S.W. 499, 103 Mo. App. 
705. 

App. 1924. In pa.ssengor’s action for In- 
jury, instruction that plaintiff could not re- 
cover merely because the transom of one of 
‘defendant’s cars broke, causing unusual move- 
iiHuit of the car, and that it was the jury’s 
duty to determine whether such breaking 
could have betui foreseen or anticipated, and, 
if the defect which caused the break was a 
hidd(‘n one, then d(‘fendant was guilty of no 
negligi'iice. was misleading and confusing, 
and its refusal was not error. — Mulderig v. 
AVells, 257 S.W. 1000. 

In passenger’s action for injury, an in- 
structi('n that it was jury’s duty to d(*termine 
wh(*ther the breaking of a transom could 
have b(‘on foreseen or anticipated, and. if the 
defect which causi'd the break w'as a hiddt'ii 
one, or such as could not have been s(H^n or 
found on examination, then defendant wuis 
guilty of no negligence in connection with the 
breaking of the transom, did not properly 
state the degree of care required of defendant, 
and its refusal was not error. — Id. 

App. 1920. Instruction defining vis ma- 
jor hc!d not I'rroneou.s, as requiring carrier 
to exercise highest practicable care and fore- 
sight to anticipate vis major. — Whitlow v. 
St. I.oui.s-San Francisco By. Co., 282 S.W. 
525, certiorari (plashed (1927) State ex rel. 
St. Louis & S. F. B. Co. v. Danes, 290 S.W. 
425. 

Instruction requiring carrier to keep its 
bridge in repair so as to secure, in so far as 
reasonably vigilant human foresight could 
do, safety of its passengers, livid not errone- 
ous, as re(piiring carri(*r to exercise larger 
measure of diligence than law requires. — Id. 

App. 1927. In passenger’s a<4ion against 
railroad for injuries from block throwm up 
by train, instruction that railroad wms not 
required to guard against extraordinary oc- 
currences held proiK'rly refused. — I’hnnias v. 
St. Louis-San Fl-aiicisco By. Co., 293 S.W. 
1051. 
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^s:»321 (9). BfMaffemetit of oonToyanees 
la general. 

Sup. 1003. Where, In an action by a 
street car passenger for injuries for alleged 
negligence of defendants in bringing their 
cars in close proximity while meeting on a 
curve, there was some evidence that the car 
of the other company stopped after entering 
the curve at a point where the danger was 
greatest, an instruction that such company 
was not liable, if at the moment of the acci- 
dent its car was not passing through the 
curve, was properly refused, because au- 
thorizing a verdict for it if its car had stop- 
ped after entering the curve. — Parks v. St 
I^uis & S. Ry. Oo.. 77 S.W. 70, 178 Mo. 108, 
101 Am. St Rep. 425. 

Sup. 1006. In an action against a street 
railroad for injuries to a passenger, the pe- 
tition alleged that the car in which plaintiff 
was riding was permitted to run upon a 
curve at an excessive and dangerous rate of 
speed and to strike the curve with sudden 
and unusual force, and there was evidence 
that the car did strike the curve with violence. 
The court instructed for plaintiff that if the 
car struck the curve with violent and un- 
usual force, etc., plaintiff was entitled to re- 
cover, and lnstruct(Hi for <lefendant that 
plaintiff was re(iuired to prove by the greater 
weight (f evidence that her injuries were 
caused by the car entering the curve at a 
rapid and excessive spe<*d, and by striking 
the curve with violent and unusual force. 
Held that the instruction given for plaintiff 
was not erroneous on the ground that it did 
not expressly require the jury to find that 
the car was being run at a “rapid, excessive, 
and dangerous rate of speed.” — C^hadwlck 
V. St. Ix)uis Transit Co., 93 S.W. 798, 195 Mo. 
517. 

Sup. 1918. In action against street rail- 
way by girl passenger who jumped from car 
moving backward down Incline, held, that 
court Improperly refused defendant’s retiuest- 
ed instruction that, if some one other than 
employes on the car released brakes, plaintiff 
could not recover. — Delfosse v. United Rys. 
Co. of St. Louis, 201 S.W. 860. 

Sup. 1925. Excessive speed, proximate 
cause of injuries, entitles plaintiff to recov- 
ery, in absence of contributory negligence. — 
Unterlachner v. Wells, 278 S.W. 79. 

App. 1901. In an action against a rail- 
road for injuries to a passenger, a charge to 
find for plaintiff, if defendant started a train 
of cars containing stock accompanied by plain- 
tiff while it was yet dark along the southern 


track of defendant’s railroad, without a light 
or any person on the front to avoid collision, 
if such conduct was not that of an ordinarily 
prudent person under similar circumstances, 
as it simply enumerated the elements on 
which plaintiff w^as entitled to recover, was 
proper, and did not give undue prominence to 
any facts. — Fleming v. Kansas City Suburban 
Belt R. Co., 89 Mo. App. 120. 

App. 1904. In an action against a street 
railway comimny for injuries alleged to have 
been caused by negligence in leaving a gate 
on the rear platform, through which plaintiff 
fell, in a condition in which it was liable to 
open, and in which there was no allegation or 
proof that the gate broke, the use of the words 
“giving away,” with reference to the gate, In 
the instructions, was not erroneous, as they 
did not refer to a fracture, but to disconnec- 
tion from position as a barrier. — Aston v. St. 
liouis Transit Co., 79 S.W. 900, 105 Mo. App. 
226. 

App. 1908. Whore, in an action for in- 
juries to a passenger, the only negligence re- 
ferred to in the operation of the cars was that 
of suddenly starting the car that plaintiff w^as 
on, and of failure to stop the passing car, so 
as to avoid striking him, and the latt(T ele- 
ment was specifically withdrawn from the 
jury’s consideration, an instruction authoriz- 
ing a recovery unless the jury believed that 
defendant’s servants in managing the cars 
were not guilty of “any negligence” in causing 
the injury was not objectionable as mislead- 
ing the jury to charge defendant with some 
act of negligence other than that submitted. 
— Spaulding v. Metropolitan St. Ry. Co., 107 
S.W. 1049, 129 Mo. App. 607. 

App. 1909. An instruction, assuming that 
the operation of a train around a curve “at 
an unusually high rate of speed” was negli- 
gent, is erroneous, as a speed may be safe, 
though unusual. — Flucks v. St. Louis, I. M. & 
S. Ry. Co., 122 S.W. 348, 143 Mo. App. 17. 

^s»821 (10). Canslnir paMseiiffer to fall 
from train. 

Sup. 1904. Where, in an action by a pas- 
senger for injuries sustained in a railway col- 
lision, the evidence showed that, because of 
the crowded condition of the car, the passen- 
ger w'us standing on the front platform, and 
that when the danger of a collision was im- 
minent a panic ensued, and he was pushed off 
by people attempting to escape, and fell to the 
ground an instant before the collision, an in- 
struction imposing on the carrier the duty of 
carrying the passenger safely as far as it was 
capable by human care to do, making it liable 
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for the slightest neglect, and stating that, 
where a collision results from two cars being 
run in opposite directions on a single truck, 
the carrier Is prima facie negligent, was not 
erroneous, because based on the theory that 
the passenger was injured by the collision of 
the cars. — Magrane v. St. Louis & Suburban 
Ry. Co., 81 S.W. 1158, 183 Mo. 119. 

Sup. 1025. Instruction that passenger 
could not recover if not thrown by jolt but 
by another passenger crowding him held mis- 
leading.— Carlson V. Wells, 276 S.W. 26, 42 
A. L. R. 1319. 

App. 1903. Plaintiff’s evidence tended to 
Bhow that he was standing on the steps of the 
rear platform of defendant’s street car while 
it was crossing a railroad track, having in- 
tendtHl to get off before the car started to 
cross, and that the conductor, who had gone 
ahead to see that no railroad cars were ap- 
proaching, boarded the car at the rear plat- 
form, while It w’as in motion, and in so doing 
collided with plaintiff and Interfered wdth his 
footing, throwing him to the ground. The 
court instructed the jury that they must not 
infer the conductor's ncgligrmce from the 
mere fact that he struck plaintiff as the lat- 
ter was getting off or standing on the car. 
Held erromH)us, as leaving out of view the 
fact that the conductor interfen*<l with the 
plaintiff’s footing on the steps in boarding the 
car. — Fleming v. St. Louis & S. Ry. Co., 74 S. 
W. 382, 101 Mo. App. 217. 

App. 1905. Where plaintiff was injured 
by being thrown from a street car by the sud- 
den stopping thereof, and there was evidence 
that passengers sitting in seats were thrown 
over and upon other seats, a requested in- 
struction that the simple fact that the car 
w^hen stopped may have “jerked or slowed up 
some,” having a tendency to cause persons not 
holding to the car to be thrown forward, 
w’ould not authorize a recovery, even if plain- 
tiff fell therefrom and was injured on ac- 
count of such stopping of the car, w'as prop- 
erly refused. — Willis v. St. Joseph Ry., Light, 
Heat & Power Co., 86 S.W. 667, 111 Mo. App. 
580. 

Where, in an action for injuries to a pas- 
senger by being thrown from a street car by 
a sudden stop, there was no evidence that any 
of the passengers jumped from the cars, or 
were attempting to alight, prior to defend- 
ant’s attempt to stop the cars, an instruction 
that If there was a flght or commotion on the 
cars at the time, and the passengers became 
excited and were jumping therefrom while 
the cars were in motion, and such passengers 


cried out “Fire!” or “Fight!” or “Stop the 
Cars!” it was the duty of defendant’s serv- 
ants to stop the cars in the shortest time, hav- 
ing due regard to the rights and safety of 
passengers thereon, was properly refused. 
—Id. 

App. 1914. In an action for personal in- 
juries w’here there w’as evidence that plaintiff 
was thrown from the car by a sudden start, or 
was puslu'd off by other passengers, an in- 
struction excluding defendant’s liability for 
its negligence in suddenly starting the car 
held properly refused. — Stoltze v. United Rys. 
Co. of St. Louis, 166 S.W. 1102, 183 Mo. App. 
304. 

^=»321 (11). Sadden |erk«, larchea, or 
JoltH. 

Sup. 1891. A boy 12 years old was 
thrown from a street car, and Injured. He 
was standing on the step of the front plat- 
form, and testified that he was thrown from 
the car by a suden jolt, after the driver had 
put his term in a rapid run. Held, that a 
charge that if the boy was Injured, as charged 
in lh(' petition, by the negligence of defend- 
ant, the verdict should be for the boy, but, if 
he was injured by his own carelessness in 
jumping from the car while in motion, the 
verdict should be for defendant, was mislead- 
ing, and liable to divert the jury from the 
question whether it wa.s negligence for the 
boy to stand on the platform. — Willmott v. 
Corrigan (’onsol. St. Ry. Co., 16 S.W. 500, 106 
Mo. 535, judgment affirmed by court in banc, 
17 S.W. 490, 106 Mo. 535. 

Sup. 1901. Where, in an action for inju- 
ries received in a railway collision, the peti- 
tion alleged that the plaintiff was thrown for- 
ward by the concussion, and had bis leg 
crushed between the door of the car and the 
door jamb, and the evidence showed that the 
plaintiff' was thrown forward and partially 
out of the cur while standing in front of the 
side door thereof, and defendant requested an 
instruction that the jury should find in its 
favor unless they found that the plaintiff >vas 
thrown forward “from his seat” and injured, 
the striking out of the words “from his seat,” 
was not error. — Chitty v. St. Louis, I. M. & 
S. Ry. Co., 65 S.W. 959, 166 Mo. 435. 

Sup. 1904. Where, in an action for in- 
juries to a passenger on a street car, the cause 
of the injury w'as alleged to be the sudden, 
violent stopping of the car, and there was 
some evidence that after the accident a bolt 
or piece of iron of some kind was taken from 
the slot rail. It was proper not to restrict the 
Jury to finding negligence as to the presence 
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of tt bolt or piece of iron in the rail. — Redmon 
V. Metroi)olitan St. Ry. ("o., 84 S.W. 20, 185 
Mo. 1, 105 Am. St. Rep. 558. 

Sup. 1909. After the pivinp of an In- 
striietion that plaintiff could recover if the 
car stopjK'd in response to his sifjnal, and that 
it was then negllj^eiitly started with a jerk, 
causinj; him to fall, it was error to give an- 
otluT instruction that plaintiff could recover 
thoujih the car was not stopped, and that 
plaintiff was warm'd by the niotorman not to 
K(‘t on and plaintiff* was injured in attempt- 
ing; to board the car while running at full 
si)e('d by being dragged an unmcessary dis- 
stance, and this contributed to the cause of 
his injury; the two causes of injury being so 
incoiisist(‘nt that they could not contribute 
with each other to i)roduee the injury. — 
(itraefe v. St. Louis Transit ("o., 12:i S.W. 8:15, 
224 Mo. 232. 

Sup. 1010. Where plaintiff claims that 
his injuries were caused by a jerk of the car, 
and testities as to the jerk and how he fell, 
<*tc., an instruction on negligence in jerking 
th(' car is properly given, though by plaintiff's 
own testimony there was nothing to show 
that the oiK*ratives of the car had breached 
their duty, and the doctrine of res ipsa bxiui- 
tur did not apply, since the jury might infer 
breach of duty from the facts testified to by 
plaintiff. — Setzler v. Metroix>litan St. Ry. Co., 
127 S.W. 1, 227 Mo. 454. 

Sup. 1027. Instruction that .street car 
company was not liable to passenger if jolt 
causing injury was necessarily incident to 
starting held erroneously misleading. — Laible 
V. Wells, 200 S.W. 428, 317 Mo. 141. 

App. 1005. Where there was evidence 
that the street car in which plaintiff was rid- 
ing at the time she was injured was started 
with a jerk, that too much power was ap- 
l»lied and that in such case there was more 
likelihood of an explosion such as occurred 
than when the power was proi)erly applied, 
it was proper to direct the jury’s attention 
to the management of the car and charge that 
if the explosion and fire were caused by the 
mismanagement of the motorman, plaintiff 
was entitled to recover. — Brod v. St. Ix>uis 
Transit Co., 91 S.W. 993, 115 Mo. App. 202. 

App. 1907. In an action for Injuries to 
plaintiff while alighting from a car, testi- 
mony that the train jerked in a violent, un- 
usual, and extraordinary manner was suf- 
ficient to justify an instruction as to defend- 
ant's liability in such case, though there was 
other testimony flatly denying this, and en- 


deavoring to show that the manner in which 
the engine and cars were coupled precluded 
the possibility of starting the train with a 
jerk.— Bond v. Chicago, B. & Q. Ry. Co., 09 S. 
W. 30, 122 Mo. App. 207. 

App. 1013. An instruction in an action 
against a street car company for personal in- 
juries, which hypothesized facts constituting 
negligence in law, need not require a finding 
that the sudden starting of the car was negli- 
gence.— Fields v. Metropolitan St. Ry. Co., 
155 S.W. 845, ICO Mo. App. C24. 

App. 1015. An instruction in an action 
for injuries to a street car passenger held de- 
fective for failure to submit issue whether the 
car men know that the passenger had arisen 
from her seat when a jerk was made. — 
Schwanenfeldt v. Metropolitan St. Ry. Co., 
17C S.W. 1008. 

App. 1015. Instruction as to negligence, 
if it was dangerous to board car, hehl proper- 
ly refus(*d ; it not hyiN)thesizing knowh'dge 
of danger or that an ordinarily prudent iK‘r- 
son would have doin' what was done. — Lind- 
say V. St. Louis & II. Ry. Co., 178 S.W. 270. 

Where recovery was sought on theory 
that jolt was unusual, refusal of instruction 
that then' was no evidence that those making 
a coupling kiu'w a person was boarding u 
car heid not reversible error. — id. 

App. IJllO. In action for injury to pas- 
senger from sudden jerking of mixed train, 
an iiistrueti(ui. reijuiriiig defendant to rebut 
plaintiff's prima facie cast', lo show that the 
sudden stop and Jolting “was caused by an 
inevitable accident wbieh eonld not be avoid- 
ed, or from stiiiii' eanst' which human i>rt‘cau- 
tion and foresight eonld not have averted,** 
should he modified to retpiire of defendant 
only the higbt'st degree of care. — Provance v. 
Missouri Southern R. Co., 18C S.W. t)55. 

App. 1017. An instriielion to find for 
plaintiff pnssengt*r if defendant railroad neg- 
ligently Jerked its train forward so as to 
throw jilaintiff attempting to alight off car, 
etc., held erroneous, where train was a 
freiglit, and evidence was conflicting whether 
jerk was incident to attempt to stop or to go- 
ing forward aftc'r stop was abandoned. — 
Patterson v. Lusk, 100 S.W. 05. 

An instruction that, if plaintiff passenger 
was injured when alighting at station by jerk 
ordinarily Incident to operation of freight 
train, to find for defendant, is erroneous, since 
it might excuse a jerk in starting train for- 
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ward after attempt to stop was prematurely 
abandoned. — Id. 

App. 1920. Thoujch the petition alleged 
.that defendiuit negligently and earolessly 
caused and permitted its street car to l)e mov- 
ed and jerked in a sudden, violent, and 
unusual manner causing plaintiff to be thrown 
down, an instruction submitting the question 
whether defendant “negligently” caused the 
car to be moved and jerked in a sudden and 
vi()l(*nt manner was not erroenous because of 
the omission of the word ‘‘unusual.” — Fletch- 
er V. Kansas City Hys. (\)., 221 S.W. 1070. 

App. 1920. An instruction, requiring the 
jury to lind the defcuidant’s servants in charge 
of the car caused or permit t(*d the car to 
suddmily and violently start with a jerk with 
such force as to throw some one who was rid- 
ing ill the inside of the car against the glass 
entranci* door, and that in so doing the said 
servants acted negligently and that the glass 
was theri'hy broken from the door, was eqiiiv- 
ahnit to requiring the jury to find that there 
was unusual and extraordinary jerk. — 1.4iy- 
cock V. Fnited Ttys. (‘o. of St. Louis. 227 
S.W. ss;b ('(‘rtified questions answered (Sup. 
1J)21) 2:’,."> S.W. 91. 

App. 192S. Keipiested instruction, as 
inodilic'd, to etTc'<*t that, if skidding of bus, 
causing pass(‘ng(‘r's injiiri<*s, occurred with- 
out n(‘gligenc('. iiassimger cannot recover, held 
correct.- 'TT(‘idt v. l*eoi)le‘s Mutorbus (''o. of 
St. Louis, 9 S.W.(2dl (ioO. 

App. 192S. Instruction that, if intend- 
ing passeng(‘r fell i)(‘cause of jerk incident to 
(-Iterating motorluis, verdict must be for bus 
comp, any, lirhl error be(*ause barring recov- 
ery for unusual jerk. — Altheimer v. People’s 
Alotorbus (k). of St. Louis, 0 S.W.(2d) 970. 

(12). rolllMlnn or ilcritllnioiit. 

Sup. lSt)9. In an action for the death of 
a passenger caused by the car in which he 
was riding colliding with an obstruction on 
the track, an instruction that the carrier is 
liabh» if its servants in charge of the car saw 
the obstruction in time to stop the car and 
avoid the danger, or could, by the exercise of 
the care re(iuired of them, have seen it in 
time to stop the car, followed by an instruc- 
tion as to the degree of care reriuired of a 
carrier, is not erroneous as reiiuiring the 
carrier’s servant to stop the car when he saw 
the obstruction, though too late to avoid the 
Injury. — Sweeney v. Ixansas City Cable Ry. 
Co., 51 S.W. (;S2, 150 Mo. 585. 

Sup. 1905. Plaintiff was injured in a . 
collision between an electric car on which he 


was riding and a car on which the president 
of defendant winpany was riding. The courl 
refused to instruct that if, shortly before 
the president’s car reached a certain point its 
motorman asked the motorman on a passing 
south-bound car if the latter car was the 
last car out, and was answered that there 
was one more car, and defendant’s president 
understood the answer to be that the car was 
the last one out, and, relying on said advice, 
gave orders for his car to proceed, and if the 
collision was due solely to th(» president’s 
misumU^rstanding of such answer, and such 
misunderstanding w’as purely accidental, and 
did not constitute negligence, the verdict 
must be for defendant. Held properly re- 
fused, where the president himself testified 
that he knew th(^re were nine cars on 
the road, and that only eight had passtKb— 
ITeunessy v. St. Louis & S. Ry. Co., 7.3 S.W. 
192, 17.3 Mo. SO. 

The instruction was i)roporly refused ; it 
app('aring that the president's car was not a 
regular car on that part of th(‘ road, and 
there being nothing in the record to show 
that the manager or any motorman knew it 
was coming out. — Id. 

The instruction was proi)erly refused 
where the collision occurred on ladies’ day 
at certain races, wlnm the cars wen* crowded, 
and all tlie cars wen* need(‘d to handle the 
crowds. — Id. 

The instruction was proiK‘rIy n'fused 
where the president testiH(‘d that it was the 
duty of the nmnager of the road to regulate 
the running of the cars, and to notify motor- 
men of the cars that were on the road.—Id. 

Sup. 1907. In an action for injuries to a 
street car passenger, an instruction that if, 
iiefore plaintiff reached her destin.ition, the 
car left the track and struck a post, causing 
jdaiii'tiff to be thrown from her seat and sus- 
tain the injuries complained of, she was en- 
titled to recover, unh*ss di*fendant showed 
by a greater w(*ight of evidence that it could 
not have pr(*vented such d('railm(*nt by the 
exercise of the higln*st degree of car employed 
by a very careful railroad under the same or 
similar circumstances in maintaining its 
tracks in the same condition, and in the 
management and control of cars, etc., was 
proper.— O’Lara v. St. Louis Transit Oo., 
105 S.W. 54, 204 Mo. 724, 12 L. R. A. (N. S ) 
840, 11 Ann. Cas. 850. 

Sup. 1909. In an action for injuries to a 
passenger in a collision between cable trains, 
a portion of an instruction, requested by de- 
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fendant, declared that If the Jury believed 
from the evidence that the injuries sustained 
by plaintiff were merely the result of accident 
no matter how produced, other than by neg- 
ligence of defendant’s servants “in charge of 
the train/’ then plaintiff cannot recover, etc. 
Held, that there was no error in striking out 
the words quote<l, as the proof not only cover- 
ed acts of the servants in charge of the train, 
but other acts which might have caused the 
accident. — Price v. Metropolitan St. Ry. Co., 
119 S.W. 9.'52, 220 Mo. 435, 132 Am. St. Rep. 
58S. 

Sup. 1920. In common piirlunce, the 
word “tlag.” when used as denoting a signal, 
does not necessarily mean the actual use of 
a flag, but by figure of si)eech the word la 
used in the secondary sense and signifies a 
signal given as with a flag, that is to say, 
as by a waving of the hand for the purimse 
of communicating Information; and, in an 
action by a passenger for Injuries received 
in a collision at a crossing of a street rail- 
way and a railroad, court did not err in sub- 
mitting the question whether defendant’s 
servants failed and neglected to “flag said 
crossing,” it being the duty of the conductor 
to go forward to the crossing and ascertain 
whether or not his car could safely proceed 
and, if so, then to \vave to the motornian to 
proceed. — Rcrgfeld v. Kansas City Rys. Co., 
227 S.W. lOfl, 285 Mo. 654. 

Sup. 1922. In action against street rail- 
way for injuries to a passenger in a collision, 
an instruction that plaintiff was not required 
to prove the cause of the collision, but that 
the burden of proof was cast on defendant to 
rebut the presumption of negligence, “and 
that the injury, if any, to plaintiff was oc- 
casioned by inevitable accident that could 
not, by the exercise of the utmost human fore- 
sight, knowledge, skill, and care, have been 
prevented by the defendant,” imposed on de- 
fendant a greater burden than that required 
by the law, as the highest degree of care 
practicable among prudent and skillful men 
is all that is required. — Walquist v. Kansas 
City Rys. Co., 237 S.W. 493. 

Sup. 1024. In passenger’s action for In- 
juries from collision of street cars, instruc- 
tion failing to require the jury to find that 
defendant had notice of defective brake valves 
prior to the accident was not erroneous, 
though plaintiff unneces.sarily proved notice, 
in view of presumption of negligence. — Kinch- 
low v. Kansas City, K. V. & W. Ry. Co., 264 
S.W. 416. 

Sup. 1927. In passenger’s action for in- 
juries against railroad and brick company 


whose employee opened switch, instruction to 
find for latter if engineer should have seen 
oi>en switch in time to stop held not error. — 
Hulen V. Wheelock, 300 J3.W. 479, 318 Mo. 
502. 

App. 1907. In an action against a street 
railway for Injuries received by plaintiff in a 
collision, an Instruction that, if plaintiff re- 
ceived his injuries as the result of some oc- 
curence which careful men in the situation of 
defendant’s agent would not, have reasonably 
anticipated, then such occurrence is what, 
in law, is termed an “accident,” and defend- 
ant was not liable, was misleading; an ac- 
cident being something unexpecttnl and un- 
avoidable. — Hunt V. Aletropolltan St. Ry. Co., 
103 S.W. 1088, 126 Mo. App. 79. 

App. 1908. An instruction, in an action 
against a carrier for injuries to a passenger 
by the derailment of the coiich, that, if the 
injury was the result of an accident, the ver- 
dict should be for defendant, was properly 
refused for falling to state that the accident 
was inevitable or unavoidable. — Sklles v. St. 
l/ouis, I. M. & S. Ry. Co., 108 S.W. 10S2, 130 
Mo. App. 102. 

App. 1910. Where the evidence in an ac- 
tion for injuries to a passenger in a collision 
with a metal tower near the track in a public 
square, show’ed that two cars were in the 
train, that one left the track near the public 
square, and the other at the tow’er, an in- 
struction limiting the inquiry to the derail- 
ment of the car, but not saying which car, 
was properly refused as confusing and mis- 
leading, since the trailer car might have left 
the track without any defect in the track or 
fault on the part of defendant, and yet the 
subsequent conduct in not stopping the car 
before it reached the tower might make the 
defendants liable. — Wolven v. Springfield 
Traction Co., 128 S.W. 612, 143 Mo. App. 
643. 

App. 1920. Where passenger on street 
car, suing for personal injuries, charged gen- 
eral negligence, but proved only specific acts, 
in that defendant’s servants failed to as- 
certain if there was any train closely ap- 
proaching the crossing, where the car was 
struck by a freight train, court did not err 
in charging the jury that, if defendant failed 
to use the highest degree of care in any partic- 
ular plaintiff could recover. — Bergfeld v. 
Dunham, 228 S.W. 891. 

In an action by a street car passenger to 
recover for injuries suffered in a collision be- 
tween street car and freight train, where 
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street railway strenuously contended that 
plaintiff was injured through the negligence 
of the railroad company, and submitted nu- 
merous instructions to the Jury on that theory, 
court did not err in charing that any negli- 
gence of the railroad company did not relieve 
the street railway of using that degree of care 
for plaintiff’s safety set out in the other 
instructions given, and that if such negli- 
gence, if any, caused or directly contributed 
to cause injuries to plaintiff, the latter was 
entitled to recover. — Id. 

App. 1924. In an action against a street 
car company for injuries to passenger from 
collision with a truck, an instruction sending 
the case to the jury without telling them 
what acts would constitute negligence, nor in 
what respwt (l(*fen<lant was negligent, held 
not erroneous, since negligence was i)re.sumed 
under the res ipsa loquitur rule. — (libson v. 
Wells, 208 S.W. 1. 

App. 1924. In an action against a street 
railway company for injuries to a passenger 
in a collision Ix'twcH^n a street car and a mo- 
tor truck, an instruction authorizing a verdict 
against defendant if the motorman negligent- 
ly failed to exercist' the highest degree of care 
and thereby dire<*tly contributed to cause the 
collision, held not error as authorizing a ver- 
dict for plaintiff on a general finding of neg- 
ligence on any theory evolved by it without 
regard to the evidence; it being defendant’s 
duty, under the res ipsa loquitur rule, to show 
that the collision did not occur through any 
ni'gligence on its part. — Cecil v. Wells, 259 S. 
W. 844, 214 Mo. App. 193. 

^=:»321 (13). Management of ele'vatore. 

Sup. 1909. In an action against the own- 
ers of an office building who ran passenger 
elevators for injury to a passenger on the 
elevator, the instructions given held to prop- 
erly present the law of the case. — Cooper v. 
CJentury Realty Co., 123 S.W. 848, 224 Mo. 
709. 

Sup. 1921. An instruction in general 
terms that if the Jury found that defendant 
failed to exercise the highest practicable de- 
gree of care in the maintenance of his ele- 
vator, and as a direct result thereof cables 
broke and the elevator fell and plaintiff was 
injured thereby, verdict must be for the plain- 
tiff, was not erroneous for not requiring find- 
ing on the specific acts of negligent conduct, 
as to which plaintiff had offered evidence. — 
Reel V. Consolidated Inv. Co., 236 S.W. 43. 

App. 1906. Where an injury to a passen- 
ger of an elevator was alleged to have been 


caused by the premature starting of the car 
before plaintiff had time to alight, an instruc- 
tion that it was the operator’s duty to stop 
the elevator at the floor in question a suf- 
ficient length of time to enable any passenger 
desiring to alight, “in the exercise of ordi- 
nary care to do so,” was erroneous; the 
operator being only bound to hold the car 
a reasonable time for passengers to “alight 
or indicate their intention to do so.” — Becker 

V. Lincoln Real Instate & Building Co., 93 S. 

W. 291, 118 Mo. App. 74. 

App. 1912. An instruction authorizing 
recovery whether plaintiff’s child fell or walk- 
ed from a passenger elevator held not error. 
— Howard v. Scarritt Estate Co., 144 S.W. 
185, 161 Mo. App. .552. 

(14). Settlnir down pausenffers In 
K^^neral. 

Sup. 1885. An instruction, in an action 
against a carrier for injuries to a passenger 
that defendant was bound to exercise the 
highest degree of care in carrying plaintiff 
from the place where he entered the train to 
the place of his destination, and to deposit 
him safely at the latter place, and that plain- 
tiff had a right to rely upon the directions 
and actions of the servants in charge of the 
train as to when it arrived at the station, was 
not objectionable as Imposing too great a 
degree of diligence on defendant, where the 
instruction also stated hyimthetlcally the 
facts upon which the plaintiff might re- 
cover. — Leslie V. Wabash, St. L. & P. Ry. Co., 
88 Mo. 50. 

Sup. 1903. Where a street car company 
was entitled to an instruction that it was not 
guilty of negligence unless a car had “stop- 
ped” when a passenger attempted to alight, 
the use of the term “stopped still” was no 
abuse of the right. — Peck v. St. Louis Transit 
Co., 77 S.W. 736, 178 Mo. 617. 

Sup. 1915. An instruction that if the 
conductor, in addition to warning plaintiff 
not to step from the car before she alighted 
therefrom, “exercised reasonable care to pre- 
vent her from alighting therefrom,” she 
could not recover, was not error. — McHugh 
V. St. Louis Transit Co., 88 S.W. 853, 190 
Mo. 85. 

Sup. 1915. In an action by a passenger 
hurt in alighting, a charge that the fact of 
injury should not influence the verdict was 
improper. — Walker v. Quincy, O. & K. C. R. 
Co., 178 S.W. 108. 

App. 1888. In an action against a street 
railroad for injuries to an alighting pas- 
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a (*harse ignoring the issue as to 
wild her defoiidant’s servants knew of plaln- 
titrs desire to leave the car was erroneous. — 
McDonald v. Kansas City Cable Ry. Co., 32 
Mo. App. 70. 

App. 1009. Where, in an action for in- 
juries to street car passenger plaintiff did not 
allege that w*est side of street intersection 
was customary stopping place for discharge 
of east-bound passengers, instruction for 
defendant that if jury believed regular stop- 
ping place was on east side and, if injuries 
were caused by atteini)t to alight before such 
point was reached, while car was in motion, 
she could not recover, Avas error. — Groshong 
v. United Kys. Co. of St. Ix)uis, 121 S.W. 
10S4. See Carriers, ®»34S(7) in this Digest. 

App. li)12. An instruction in an action 
for injuries to a street car passenger while 
alighting hrhl not misleading. — Drown v. Met- 
ropolitan St. Ily. Co., 143 S.W. 5(11, IGl Mo. 
App. 1230. 

App. 1915. In a passenger’s action 
against a street railroad for personal injury 
while alighting, an Instruclion that defendant 
was liable for all injuries resulting from 
“slight” negligence held erroneous. — ^Davis 
V. Metroi>olitan St. Ky. (^o., 177 S.W. 1097. 

(15). Startlnfc or movinfir oar while 

|iUNMon«A<T is 

Sup. ISSl. In an action against a rail- 
road for injuries sustained by plain till in 
alighting from a train, owing to the starting 
of the train, the court refus(*d to instruct 
that, if the jury believed from the evidence 
that the train sto])ped long enough to enable 
plaintiff to get off safely, then they should 
find for defendant. Ilcld, that such instruc- 
tion was properly refused, since its phrase- 
ology was such as to exempt defendant from 
liability, although guilty of negligence proxi- 
mafely contributing to produce the injury 
after becoming aware of the concurring neg- 
ligence of plaintiff. — Straus v. Kansas City, 
St. J. & 0. B. R. Co., 75 Mo. 1S5. 

Sup. 1883. Instructions in an action by 
a passenger for injuries caused by the start- 
ing of the train while she was alighting 
examined, and held to be objectionable, 
though i)erhaps not fatally defective. — Clot- 
worthy V. Hannibal & St. J. R. Co., 80 Mo. 
220 . 

Sup. 1884. In an action for injuries to 
a passenger, alleged to have been caused by 
the negligence of the railroad company in 
starting the train before she had time to 
alight therefrom, an instruction that the 


railroad company w’as hound to exercise the 
“strictest vigilance” in carrying such pas- 
senger to her destination was not erroneous, 
as rcKiuiring a higher degree of care and 
vigilance in reference to passengers that the 
law imposes.— Waller v. Hannibal & St. J. 
R. Co., 83 Mo. 008. 

Sup. 1888. In an action for injuries sus- 
tained in getting off a train, an Instruction 
that, if the train did not stoi> long enough to 
allow plaintiff to get off, and while she was 
standing on the platform defendant’s brake- 
man pulled her off, whereby she was injured, 
then plaintiff can recover, is not defective, 
where, in another paragraph, the court told 
the jury that, under such a state of facts, 
the plaintiff could not recover if guilty of 
contributory negligence. — Owens v. Kansas 
City, St. J. & (\ B. R. Co., 8 S.W. 350, J)5 Mo. 
109, 0 Am. St. Rep. 39. 

Sup. 1890. The court instructed the jury 
that plaintiff was entith'd to a verdict if 
they should find inter alia that d(ffendaiit’s 
servants “did not stoj) a sufficient length of 
time to permit the plaintiff, acting with rea- 
sonable care and diligence for one of his 
years, to alight in safety.” JJeld, that this 
did iifd re(iuire a finding that there' Avas a 
complete stop. — Ridenhour v. Kansas City 
Cable By. Co., 14 S.W. 700, 102 Mo. 270, af- 
:firmiiig judgment 13 S.W. SS9, 102 !do. 270. 

There' is no substantJal elifferen<*e in 
effe'ct betAveen the^ terms “ordinary care” and 
“reasonable care” as the latter was use*d in 
said instructieai. — Id. 

Sup. 18J)3. In an actiem by a passenger 
against a stre'et-car <*ompiiny for injuries siis- 
taineMl by a sneldeui starting e)f the e ar Avhile 
plaintiff A\'as in the act e)f alighting, an in- 
struetiem that “defendant owe'd to i>laintiff 
the duty of exe'reising the utmost care and 
vigilance to permit her to alight in safely” 
Avas proiierly refused, as it states the' ele'gree 
of care reeiuired of defendant too broadly. — 
Jacksson v. Grand Ave. Ry. Go., 24 S.W. 
192, 118 Mo. 199. 

Sup. 1900. In an action against a streot- 
railAvay comi)any for injuries to plaintiff 
caused by suddenly starting a car on which 
he Avas a passenger after sloAving it down 
to allow him to alight, indefiniteness in In- 
strue-ting that it was the duty of defendant’s 
serA’ants to exercise a high degree of care to 
so control its cars as to enable plaintiff to 
alight safely at his point of destination is 
cured by also instructing that, If plaintiff 
aignlfled his desire to stop at a certain street, 
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and the usual place of stopping at such street, 
for a car going north was at the north cross- 
ing, then the gripman, in the exercise of a 
high degree of cart*, was not required to slow 
up or attempt to slop south of such north 
crossing, though jdaintiff left his seat, and got 
down on the running hoard. — (irace v. St. 
l.ouis 11. Co., 50 S.W. JlL'l, 150 Mo. 295. 

Where, in an action against a street-rail- 
way company for injuries caused plaintiff by 
suddenly starting a car on which he was a 
passenger after slowing it dow’ii to permit him 
to alight, the court instructs that it was the 
defendant’s duty to so control its cars as to 
enal)le plaintiff to alight in safety at his 
point of destination, and the evidence shows 
the accident to hav(‘ occurred before the 
destination was ri'aclnnl, it is proper to re- 
fuse a modifying instruction, ask(‘d by de- 
fendant, that it was not defendant’s duty to 
begin st(»pping tin* car as soon as plaintiff 
signitled his desire to get off, nor as soon as 
he got down on tin* running lM)ard. — Id. 

Sup. 11)08. An instruction that the neg- 
ligenci* charged is that the conductor of de- 
fendant's car stopiK'd it to permit plaintiff to 
alight, and uhile she was alighting suddenly 
startl'd it, throwing her down and injuring 
h(‘r, is not object ionahh' as placing stress on 
the stopping of the car as i>art of the act of 
iH'gligt'iiee.- Ib'clc v. St, Louis Transit Co., 
77 S.W. 7;;0, 17S Mo. 017. 

Sup. TJn.5. In an action for injuries to 
a passenger in alighting from a car, an in- 
struction that the only chargi* which idaintiff 
brings against defendant is that the car had 
come to a full stop for tin* juirpose of letting 
plaintiff get off, and those in charge, being 
defendant’s employes, negligently start('d the 
car with a sudden motion while plaintiff was 
in the act of g<‘tting off, and in determining 
defendant’s liability the jury musl not coii- 
isider any other question of negligene<', W4is not 
erroneously inoditied by striking out “for the 
purpose of letting plaintiff get off.”— Mc- 
Caffery v. St. Louis & M. R. R. Co., DO S.W. 
810, 1D2 Mo. 144. 

App. 1888. In an action by a passenger 
against a street railway company for negli- 
gence, held, under the circumstances, that it 
wwld have been proper for the court to give 
defendant’s instruction on the subject of ac- 
cident or misadventure. — Blair v. Mound City 
Ry. Co., 81 Mo. App. 224. 

App. 1880. In an action against a rail- 
road company for personal Injuries to a pas- 


senger, alleged to have lieen caused by neg- 
ligence of defendant’s servants in instructing 
plaintiff to alight from the train at a certain 
point whll(‘ the train was in motion, an in- 
struction that if the jury should find that the 
(•(mductor or brakeman directed or advi.sed 
plaintiff tf) get off the train, and that such 
direction or advice was given at a time and 
in a manner calculated to make a man of or- 
dinary reason believe that the conductor or 
brakeman meant that he should get off at the 
time and under the circumstanc^es then exist- 
ing, they should find for plaintiff, was er- 
roneous, b(‘c*ause preventing consideration by 
the jury of the (luestion whether the d(*fond- 
ant’s agent was guilty of a want of rea .son- 
able care and whether the plaintiff W'as in 
the exercise of rea.sonable care. — Wilburn v. 
St. Louis, 1. M. & S. Ry. ("o., 36 Mo. App. 203. 

In an action against a railroad company 
for per.sonal injuries caused by the negligence 
of oiu* of dt‘f(*ndant's servants in directing 
idaintiff to alight from the train at a certain 
plac(‘, an instruction that if the jury found 
that plaintiff told the conductor that he want- 
ed to get oft’ the train at a certain place, and 
the conductor said all right, after which 
plaintiff fell a.sleep and was awakened by the 
conductor or brakeman at the point at which 
he desired to g(*t off and hurried to the plat- 
form, on reaching which, and seeing that it 
was dark and that the train was moving, he 
stated that ht' was afraid to get off, whereup- 
on the conductor or brakeman replied that 
he would not get hurt, but to hurry up and 
get oft’, and that in obedience to this direc- 
tion he undertook to jum]> from the train, 
and in doing so received injuries, he was en- 
titled to recover, was erroneous, because with- 
drawing from the jury the question of wh(*th- 
er d(‘ft‘ndant’s servant was guilty of negli- 
genc(‘, and, if so, wlu’ther it was the proxi- 
mate cause of the damage. — Id. 

App. 18DJ). In an action against a rail- 
way company for failing to stop its train at 
a station to enable a pas.senger to alight, an 
instruction that, if plaintiff purchased a tick- 
et cuititling her to i)assage on the train from 
a designated station to another station, then 
it becann* the comijany’s duty to safely car- 
ry her from the former to the latter station, 
and “to discharge h(*r safely at the platform,” 
or at “some otner reasonably safe place,” at 
such latter station, is misleading; the quot- 
ed words leading the jury to think that it 
was the company’s duty to assist the pas- 
senger in leaving the train. — Deming v. Chi- 
cago, R. I. & P. Ry. Co., 80 Mo. App. 152. 
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App. 1900. In an action by a passen- 
ger against the carrier to recover for inju- 
ries received by starting the train as a pas- 
senger was getting off, an instruction that 
plaintiff could not recover if the train start- 
ed while she was In the act of getting off, 
unless defendant's servants knew she was 
in the act of getting off, was properly amend- 
ed by adding, “or by the exercise of reason- 
able care could have known,” where the evi- 
dence showed that the conductor was not on 
the car when he gave the signal to move, but 
was up near the head of the train, and could 
not see who was getting off the car on which 
plaintiff was, and depended on the porter 
of such car for information, and the porter 
gave no signal. — Cullar v. Missouri, K. & T. 
Ily. Co., 84 Mo. App. 340. 

App. 1904. The bracketed words in an 
instruction: “If the jury And ♦ * * that 

the car was slowed down while passing 
around the curve • * * for the purpose 

of making it safe in getting around said 
curve, and that such slowing down was not 
done for the purpose of enabling plaintiff to 
get on the car, [then such slowing down of 
the car was not an invitation to plaintiff to 
attempt to get on the same] ; and if the mo- 
torman did not know, and had no reasonable 
cause to think, that plaintiff was attempting 
to get on said car while it was in motion, then 
it was not negligent or improper in the mo- 
torman to accelerate the motion of said car 
when leaving said curve” — add no strength 
to the instruction, so that the omission there- 
of was harmless; the defense to which the 
instruction was applicable being that the 
motorman did not see plaintiff or know of his 
presence. — Eikenberry v. St. Louis Transit 
Co., 80 S.W. 360, 103 Mo. App. 442. 

App. 1905. In an action against a street 
railway company for injuries alleged to have 
been caused by the sudden starting of the car 
as plaintiff was dismounting therefrom, an 
instruction predicating plaintiff’s right to re- 
cover upon proof that, while the car was 
standing, plaintiff took a position upon the 
back platform for the purpose of stepping off, 
and that, while in that position and before 
she had sufficient time to get off, the defend- 
ant’s servants suddenly caused the car to be 
started, did not, when considered with an- 
other instruction forbidding a recovery if 
plaintiff stepped from the car after it started, 
authorize a finding for plaintiff, notwithstand- 
ing the jury might believe that she did not 
attempt to step from the car until after it 
had started. — Nelson v. Metropolitan St. Ry. 
Co., 88 S.W. 1119, 113 Mo. App. 702. 


App. 1906. Where, In an action for in- 
juries to a passenger owing to the starting 
of a street car while she was alighting, the 
conductor testified that he rniw her alight- 
ing at a point where the usage was to let 
off passengers, an instruction as to the facts 
authorizing a recovery was not erroneous for 
not requiring a finding that the oi)cratlve8 
of the car knew of plaintiff’s attempt to 
alight. — Parks v. St. Louis Transit Co., 96 
S.W. 426, 119 Mo. App. 445. 

App. 1907. In an action for injuries to 
a passenger, where the evidence showed that 
the only warning to the passenger was given 
almost simultaneously with the starting of 
the car, so that, under the circumstances de- 
tailed by the witnesses for either party, it 
would not affect the carrier’s liability, there 
was no error in an instruction in failing 
to rwiuire a finding that the car was start- 
ed without any warning being given to plain- 
tiff. — Green v. Metropolitan St. Ry. Co., 99 
S.W. 28, 122 Mo. App. 647. 

App. 1908. In an action for Injuries to 
a street car passenger by the alleged prema- 
ture starting of the car, the jury were prop- 
erly charged that, in order to find for plain- 
tiff, they must find that she was a passenger, 
that the car stopped to allow passtaigers to 
alight, and that while she was alighting dt*- 
fondant’s agents in charge of the car started 
It forward, without giving her warning or 
reasonable time to alight therefrom, and 
that by reason thereof plaintiff, w’hile act- 
ing with proper care, was thrown dow^n and 
injured. — Black v. Metropolitan St. Ry. Co., 
109 S.W. 86, 130 Mo. App. 548. 

App. 1908. Where, in an action for in- 
juries to a street car passenger while alight- 
ing, caused by the sudden starting of the car, 
the evidence showed that, on the approach 
of the car to a street crossing, plaintiff rang 
the bell, preparing to alight; that the car 
stopped before it reachtKl its usual stopping 
place; that plaintiff attempted to alight; 
and that the car suddenly started — an in- 
struction that if the car, while plaintiff was 
in the act of stepping down was suddenly 
moved, and by reason thereof plaintiff was 
injured, the verdict should be for plaintiff, 
was sufficient. — Hufford v. Metroi)olitan St. 
Ry. Co., 109 S.W. 1062, 130 Mo. App. 638. 

App. 1908. In an action against a car- 
rier for injuries to a passenger in alighting 
from a car, the court instructed that it w’as 
the duty of defendant to exercise towards 
plaintiff, if a passenger, the highest reason- 
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ably practical degfree of care and foresifsrht 
to carry plaintiff and allow her to safely 
alight from the car, and that if defendant 
failed to exercise such degree of care by 
starting up its car while plaintiff was in the 
act of alighting therefrom, and before she 
had reasonable time to alight therefrom, and 
plaintiff was thrown from said car to the 
ground and injured without any fault on her 
IMirt contributing thereto, that the verdict 
must be for the plaintiff. Held, that this in- 
struction was not defective as ignoring the 
question whether defendant’s servants saw, 
or by proper cure should have seen, plaintiff 
in the act of alighting when the car w^as 
started ; all of defendant’s evidence being to 
the effect that the conductor did observe 
plaintiff wiiile she was alighting, and as the 
accident occurred at a regular stopi>lng place, 
and it w’as the duty of the conductor before 
giving th(‘ signal to start to know w’hether 
the passenger w^as alighting. — Alten v. Met- 
ropolitan St. Ry. Co., 113 S.W. 601, 133 Mo. 
App. 425. 

App. 1900. An instruction, in an action 
against a carrier for injuries received wdiile 
alighting fnan a car, that, if defendant’s serv- 
ants stopiu'd the car to let plaintiff alight, 
it w’as defendant’s duty to hold the car a 
reasonable length of time to i>erniit her to 
alight, and that if, on the car stopping, plain- 
tiff immediately started to alight and acted 
w'ith reasonable care and diligence, and de- 
fendant suddenly caused the car to start, 
thereby inflicting the injury, i>laintiff should 
recover, is not erroneous for failure to sub- 
mit the quc^stion w’hether the car was .stop- 
ped a reasonable time and ns ignoring the 
question of knowledge on the part of de- 
fendant that plaintiff was alighting. — Jones 
v. Springfield Traction Co., 118 S.W. C75, 137 
Mo. App. 408. 

App. 1909. Where the gist of a passen- 
ger’s case w^as that the street car wais halted 
to let her alight in obedience to her signal, 
and w^as negligenlly started while she wms 
doing so, she wms entitUnl to have the jury 
pass on the weight of the evidence support- 
ing such case, though she w’as in error as to 
her claim that the car always stopped at 
the west side of the street intersection. — 
Groshong v. United Rys. Co. of St. Louis, 
121 S.W. 1084, 142 Mo. App. 718. 

An Instruction omitting to require the 
jury to find that the crew in charge of the 
car from w^hich plaintiff attempted to alight 
when injured by an alleged premature start 
knew or by ordinary care could or should 


have known before starting the car that she 
w’as attempting to alight was properly re- 
fused. — Id. 

App. 1010. Where the evidence showed 
that a conductor standing on the back plat- 
form of a street car announced a certain 
street, and on the car stopping plaintiff, a 
passenger, walked through the car and onto 
the back platform and attempted to alight, 
an Instruction submitting the hypothesis that 
the conductor in the exercise of reasonable 
care could have knowm that plaintiff was 
leaving the car, instead of the hypothesis 
that the conductor actually knew that fact, 
was not error. — McNally v. Metropolitan St. 
Ry. Co., 129 S.W. 404, 145 Mo. App. 127. 

App. 1910. In an action for Injuries to 
a ixissenger by an alleged premature start, 
a refpiested charge that if the train startt*d 
W’hile plaintiff was on the steps of the car 
in the act of alighting, and that In starting 
it move<l slowly and not with a sudden and 
unusual jerk, and she w^as caused to fall by 
reason of the slow starting of the train only, 
she could not recover, was proi)erly refused, 
as it was defendant’s duty to hold the train 
a reasonable time to permit plaintiff to alight 
before it started. — Kirby v. St. I^ouis & S. 

R. Co., 130 S.W. 69, 146 Mo. App. 304. 

App. 1911. In an action by a passenger 
against a street car company for negligent- 
ly starting a street car, where the allega- 
tions in the petition were that it came to 
a stop before she attempted to alight, and 
where there was evidence that the car was 
moving, it was not error to modify plaintiff’s 
instruction that the jury were authorized 
to find for her if they believed her fall was 
caused by the sudden starting of the car 
W’hile she was alighting, and the car either 
stopia^d at that iwint or w’as moving slowly, 
by striking out the words “or moving slow- 
ly,” the expression being too indefinite, and 
admitting of a speed great enough to have 
been a factor in her fall. — Kinyoun v. Metro- 
politan St. Ry. Co., 134 S.W. 15, 153 Mo. App. 
477. 

App. 1911. In an action for causing the 
death of a passenger by the sudden starting 
of a street car as he was attempting to alight, 
an instruction merely defining the care re- 
quired of a carrier without applying it to 
the operation of the car in question is not 
erroneous as going beyond the specific charge 
of negligence and authorizing a recovery for 
any negligence of defendant. — Norris v. Met- 
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ropolitiin St. Ry. Co., 137 S.W. 77, 156 Mo. 
App. 201. 

App. 1915. In a passenger’s action, the 
real issue hold to be the negligent starting 
of the train after allowing the i^issenger in- 
sufficient time to alight ; hence an instruc- 
tion eliminating that issue was proixu'ly re- 
fused. — Thoniure v. St. Ixjuis & S. F. K. Co., 
177 S.W. 70S, 191 Mo. App. 640. 

App. 1915. In a passenger’s action 
against a street railroad for personal in- 
jury, an instruction for plaintiff hvJd not ob- 
jectionable as requiring the jury to find that 
defendant's siTvants knew she had not got- 
ten off the car when it started. — Davis v. 
Metropoiitan St. Ky. Co., 177 S.W. 1097. 

App. 1915. Ill action by passenger for 
injuries while alighting at regular stopping 
piace, received through starting of street 
car, an instruction oinilting element of con- 
ductor's kiKAvledge of plaintiff's alighting or 
ascertainment thereof by reasonable care 
he'd good. — Paul v. Metropoiitan St. Ky. Co., 
179 S.W. 7S7. 

App. 1915. In a iiasseng(*r’s action for 
injury, held, that an instruction was not ob- 
jectionable b(‘cause not re<paring a llnding 
that defeiidjint's conductor know that plain- 
tiff was alighting, when such fact was con- 
ceded by the evidenc(\ — Clark v. Dunham, 
179 S.W. 795. 

In an action for injury while alighting 
from stieet car, wliere the facts hypothe.sized 
in an instruction constituted negiigiaice in 
law, it was not necessary for re(*overy to re- 
quire a lindlng that conduct ur's act in sud- 
denly starting ear, with knowledge of plain- 
tiff's position, was negligence. — Id. 

App. 1918. In a passenger's action for 
injuries while alighting, an in.struction di- 
recting a verdict for defendant if the car had 
been stoi)pcd a rea.sonuble time for plaintiff 
to aligl-t and the conductor did not see her 
starting to h^ave the car, was erroneous as 
failing to require the conductor to liave 
looked to see if she was safely off before 
starting the car. — Rogers v. Kansas City Kys. 
Co., 204 S.W. 595. 

App. 1920. In action against a street 
railroad for injuries to alighting passenger, 
instruction that it was railroa<l employe’s 
duty to use a high degree of care in order 
that passenger might safely alight if the 
car stopped, and if car employes knew that 
I)asscnger d<‘sired to get off, and that she 


had started to alight from car, heM sufficient, 
notwithstanding omis.sion to hyinffhesize 
whetluT the ear stopped to let the passenger 
off. — Morris v. Kansas City Kys. Co., 223 S. 
W. 784. 

App. 1920. In an action by a passenger 
against a street railway for damages for 
pi'rsonal injuries, I’eceived when car, stoix 
I)ed or about to stop to permit plaintiff to 
alight, gavt‘ a violent jerk and threw plain- 
tiff to the ground, an instruction held not 
oiK‘n to complaint that it tended to confuse 
and mislead the jury because it referred to 
the fact that conductor opeiuHl the vestibule 
door, since it did not base a right to recover 
on this incident, but merely reipiired the jury 
to find it as one of the many circumstances 
that would (‘iitit.le plaintiff to recover. — 
Koach v. Kansas City Kys. Co., 228 8.W. 
520. 

In an action by a passenger against a 
stre<‘t railway to recover for p(‘rsonal inju- 
ries ri'ceived when plaintiff, as he was about 
to alight, was thrown to the ground by a 
violent jerk of the car, an instruction was 
not erroneous in r(‘quiring defendant to ex- 
ercise the highest practical degree of care 
to asc(‘rtaiii whetheu* plaintiff was attempting 
to alight when th(‘ car slowed down or came 
to a stop. — Id. 

App. 1921. Where a street car passen- 
ger had given notii‘e of her intention to alight, 
and the <*ar had st(q)ped at a regular stoi>- 
ping place to pcTinit her to do so, the con- 
ductor was bound to ascertain whetluT she 
had alighted before giving tin* signal for the 
car to start, so that an instruction which did 
not retpiire a llnding that tin* conductor knew 
she was attempting to alight as a prerequi- 
site to recovery, was not erroneous, thouj^ 
such a finding would be neci'ssary to sustain 
recovery if the passenger w(‘re attemivting to 
alight at a place other than a regular stoi>- 
piiig i>lac(\ — McMahon v. Kansas City Kys. 
Co., 2.13 S.W. 64. 

App. lt)22. Where the issue und(‘r the 
pleadings and evidence was whether plaintiff 
was thrown from ii street car by a sudd(ui 
jerk or voluntarily stepped off the car, an 
instruction for di'f(*ndant, if plaintiff volun- 
tarily stepi)ed off the car while in motion, 
was erroneously modified by adding “unless 
♦ ♦ * it was moving so slowly that it was 

safe for him to alight.” — Leonard v. United 
Kys. Co. of St. Louis, 239 S.W. 892. 

App. 1925. In action against street rail- 
way company for injuries to passenger while 
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allKhting, from sudden starting of car, In- 
struction to find for plaintiff if she was 
tlirown and injured from suddenly, violently, 
and forcibly starting car before she had rea- 
sonable opportunity to alight, held within Is- 
sues formulated by pleadings and warranted 
by evidence. — Iligbee v. Fleming, 2(59 S.W. 
073. 

In action for injuries from premature 
starting of car while plaintiff was atti'inpting 
to alight from it, instruction held not errone- 
ous for failure to submit issue of defendant’s 
knowledge of plaintiff’s ])erilous ])osition, or 
of failiin* to notify plaintiff that car was 
al out to be started ; such iiiatttT being not in 
issue.— Id. 

App. ll’2r>. Instruction that negligent 
moving of car causing passenger to fall and 
b(' injured was sutlicient for n'covery held 
proiKU*.— Lay v. AVells. 274 S.W. 033. 

<!<*>. Pro\idlii«r Hafe place or 
t • Ul.^llIkllK* 

Sup. iO;)S. In a passemger's action for 
injurii's Mistaiiied by falling into a hole on 
alighting irom lh(‘ train, th(‘ court instructed 
that tile cunpany must exercise that high 
d( gr( of car(* that a very cautious person 
would ('::(>rcis(», including tin* providing safe 
nn‘ans oT (’gn'ss at deslinatioii, and its fail- 
ui’(* to do so would be negligence; and, if 
d(‘f('ndant stopiied its train at iilaintiff’s des- 
tiiialiMi, and plaintiff, in the exercise of or- 
dinary can*, was injun'd by st(*))i)ing into 
a h(d(* on alighting, and if defendant was 
iK'gligc'iit in p(‘rmitling such hob*, and in stop- 
ping its train and inviting iilainliff to alight 
there, and her injuries were sustained as the 
direct result of such conduct, ])laintilT could 
recover. Held, that the gist of the instruction 
was as to tin* company's neglig(*n(‘e in sto|>- 
ping its train at an unsafe jdace and invit- 
ing plaintiff to alight tlu're, and it was not 
limited to tin* condition of the station 
grounds, and the degree of care required, 
with r(*spect thereto, when the relation of 
passenger did not exist. — Ilearden v. St. Lou- 
is & S. F. Ry. Co., 114 S.W. 901, 215 Mo. 105. 

In a passenger’s action for injuries sus- 
tained by sU*pping into a hole on alighting 
from a train, an instruction that it was not 
the train crew’s duty to assist plaintiff in 
alighting, unless she re(iuosted assistance, 
was as favorable to the company as was nec- 
essary. — Id. 

Sup. 1920. In an action for injuries to 
a passenger resulting after being carried past 
her station, an instruction to find for plain- 


tiff only If conductor could have reasonably 
anticipated the possibility of such accident 
as befell plaintiff was erroneous, ns being 
CHiuivalent to charge that only ordinary care 
was reciulred.—Gott v. Kansas City Rys. Co., 
222 S.W. 827. 

App. 1923. In passenger’s action for in- 
juries from falling as she stepped, on alight- 
ing from train, on foot box which turned over, 
where petition charged negligence in careless- 
ly placing the box, and in that the box was 
“insecure and defective,” an instruction to 
find for plaintiff if the box was place(l by de- 
fendant’s servants in an unsafe and dangerous 
position, or they “negligently permitted the 
same to become and be in an unsafe and dan- 
gerous position,” held erroneous as broaden- 
ing the issues. — Green v. Chicago, B. & Q. R. 
Co., 251 S.W. 931, 213 Mo. App. 583. 

(17) . Care as to pernoiiB accom- 
paiiylna: paMaenirer». 

App. 3993. Where plaintiff was injured 
in getting off a car which had started wlille 
he was assisting his daughter to a seat, a 
refusal to instruct the jury that there was 
nothing in the conversation testified to be- 
twc'cn himself and his daughter to give no- 
tice to defendant’s brakeman that he intend- 
ed to get off after seating his daughter is 
I)roper where such instruction did not include 
the remarks of the brakeman tending to show 
that he understood that plaintiff was not to 
go on the train. — Saxton v. Missouri Pac. 
Ky. Co., 72 S.W. 717, 98 Mo. App. 494. 

App. 1997. An instruction as to the li- 
ability of a carrier if its servants in charge 
of the train failed to hold it stationary long 
enough for plaintiff to assist his daughter in- 
to the train, but jt*rked it in a violent, unusu- 
al, and extraordinary manner while he was 
alauit to alight tlH‘n*from and i>laintiff was 
th(*reby injured, w.as not def(*ctive in omit- 
ting to rt*(iuire a finding that the train was 
negligently jerked, since the facts hyiwthe- 
cated const itut (Ml nt*gligence. — Bond v. ("hi- 
cago, B. & Q. By. Co., 99 S.W. 39, 122 Mo. 
App. 297. 

(18) . LInblllty’ to perMona accom- 

punyiuitr atock. 

Sup. 1993. An Instruction relative to the 
liability of a railroad company for injuries 
to one accompanying live stock on a train 
h^ld not so vague and self-contradictory in 
its terms as to be obscure. — Bolton v. Mis- 
souri Pac. Ry. Co., 72 S.W. 530, 172 Mo. 92. 

App. 1999. Plaintiff’s contract for the 
transportation of horses permitted him to ac- 
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company them and requtred him to look 
after and feed them. While the car was In 
the yards and about to be switched, plaintiff 
entered it to feed the horses, and a switch 
engine struck the car, tnrowiiig the horses 
down on plaintiff. Held, that it was error 
to refuse an instruction that if defendant’s 
servants did not know that plaintiff had en- 
tered the car when it was about to be switch- 
ed, and that if the engineer exercised such 
care as an ordinarily prudent engineer In 
charge of an engine would exercise in the 
same circumstances, the verdict must be for 
defendant. — Bruce v. Chicago, B. & Q. By. 
Co., 116 S.W. 447, 136 Mo. App. 204. 

^=»321 (19). Proximate caaae of Injury. 

Sup. 1901. Where plaintiff, suing a 
streetcar company for injuries received as a 
passenger, limits himself to a right to recover 
for the negligence of defendant, which de- 
fendant denies, contending that the injury 
was caused by unavoidable casualty, a charge 
that, though plaintiff was hurt without his 
fault, yet defendant was not liable, unless the 
jury find that the car went down the incline 
by reason of defendant’s negligence, and if, 
by reason of any unavoidable casualty, it got 
beyond the control of defendant’s grlpman, 
then there was no negligence, proi)erly stated 
the law applicable. — Feary v. Metropolitan 
St. Ry. Co., 62 S.W. 4.12, 162 Mo. 75. 

Sup. 1999. In an action for injuries to 
plaintiff while she was a passenger on an ele- 
vator, the evidence showed that there was no 
operator on the elevator; that the door was 
open and plaintiff and a companion stepped 
into the elevator, not knowing of the ab.sence 
of the operator; that the elevator began 
immediately to descend; that plaintiff was 
alarmed for her safety and attempted to get 
out of the elevator and was injured. Held, 
that the court properly refused to Instruct 
the jury that there was no evidence to show 
that the injuries complained of by plaintiff 
were caused by the descent of the elevator. — 
Cooper V. Century Realty Co., 123 S.W. 848, 
224 Mo. 709. 

Sup. 1922. In a taxicab passenger’s ac- 
tion for injuries against the taxicab company 
and one whose automobile collided with the 
taxicab, instructions authorizing a verdict 
against each defendant if such defendant vio- 
lated a speed ordinance, and as a direct re- 
sult thereof the taxicab and automobile col- 
lided, and plaintiff was injured, did not 
authorize a recovery unless the violation of 
the ordinance was the cause of the injury. — 


Varley v. Columbia Taxicab Co., 240 S.W. 
218. 

Sup. 1925. Instructions as to proximate 
cause of injury heM misleading and prejudi- 
cial. — Unterlachner v. Wells, 278 S.W. 79. 

Sup. 1928. In action against railroad 
company for injuries sustained while alight- 
ing from train, instruction permitting find- 
ing that porter’s opening vestibule door con- 
stituted causal negligence held faulty; acts 
being incidental. — Lewis v. Illinois Cent. R. 
Co., 3 S.W.(2d) 371, 319 Mo. 233. 

Sup. 1928. Instruction for street rail- 
way if passenger’s death was caused solely 
by disease held not objectionable as prevent- 
ing recovery for death from nephritis aggra- 
vated by injury. — Kirkpatrick v. Wells, 6 8. 
W.(2d) 591, 319 Mo. 1949. 

App. 1926. Instruction held to require 
jury to find that carrier’s negligence was a 
proximate, contributing cause of fall of 
bridge. — Whitlow v. St. Louis-San Francisco 
Ry. Co., 282 S.W. 525, certiorari quashed 
(1927) State ex rel. St. Louis & S. F. R. Co. v. 
Daues, 299 S.W. 425. 

^=39321 (20). Companies or persons liable 
for Injuries. 

See explanation, page Hi, 

^s»321 (21). Presumptions and burden of 
proof* 

Sup. 1899. In an action against a rail- 
road company to recover for damages caused 
by the derailment of a car, an instruction 
that, after plaintiff proved the injury and the 
derailment of the car, the burden of proof 
shifted to defendant, although not as accurate 
as the statment that the facts of the derail- 
ment of the car and of plaintiff’s injury there- 
by make out a prlma facie case of defend- 
ant’s negligence, will not be condemned, in 
view of the fact that Rev. St. 1879, § 3586, 
provides that the court shall in all proceed- 
ings regard substance rather than form, and 
the requirement in Rev. St. 1879, § 3659, that 
the court shall not reverse for any error not 
affecting the substantial rights of the adverse 
party. — Furnish v. Missouri Pac. Ry. Co., 
13 S.W. 1944, 102 Mo. 438, 22 Am. St. Rep. 
781. 

Sup. 1894. The court charged that neg- 
ligence could not be presumed, but must be 
proved; that, though plaintiff was injured in 
getting on or off defendant’s car, such fact 
alone does not entitle plaintiff to recover, but 
she must prove that she was injured in direct 
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consequence of the negligence of delvjndant’s 
employes. Heldy that the jury were not told 
that negligence could not be inferred from 
circumstances. — Olfermann v. Union Depot 
K. Co., 28 S.W. 742, 125 Mo. 408, 46 Am. 
St. Rep. 483. 

Sup. 1001. An instruction for defendant 
in a personal injury case that if the jury find, 
from all the evidence in the case, whether of- 
fered by plaintiff or defendant, that there 
was no negligence of the character submit- 
ted, then defendant’s burden has been sus- 
tained, and it Is entitled to a verdict, though 
they should find that plaintiff was a passen- 
ger, and was injured without fault on his 
part, does not confiict with an instruction for 
plaintiff that the burden was on him to 
show that the accident was caused by defend- 
ant’s negligence, and, if he so showed, then 
the burden shifted to defendant to excu.se 
itself; the first instruction simply telling 
the jury the means defendant might employ 
to excuse Itself, and directing what evidence 
they might consider in determining whether 
defendant was without fault. — Feary v. Met- 
ropolitan St. Ry. Co., 62 S.W. 452, 162 Mo. 75. 

Sup. 11K)4, In an action for injuries to 
a passenger alighting from a stn'et car, a 
charge that the burden of proof was on plain- 
tiff to show that the car had stopped or 
slowed down, and that, while plaintiff was 
alighting, and before she had a reasonable 
time to alight, defendant’s servants caused the 
car to move forward with increjised motion, 
and thereby idaintiff was thrown on the 
street and injured, whereas, if dt»fendant’s 
servants had exercised a high degree of care, 
they would have prevented such injury, was 
not open to the objiHition of throwing on plain- 
tiff the burden of proving that the sudden 
starting of the car could have been prevented 
by the exercise of the high degree of care in- 
cumbent on defendant. — Re»igan v. St. Louis 
Transit Co., 79 S.W. 435, 180 Mo. 117. 

Sup. 1004. In an action for Injuries to a 
passenger by a derailment of the car, caused 
by a defective switch, the fact that the cause 
of the accident was shown did not preclude 
the court from instructing the jury that proof 
of the derailment and of plaintiff’s injury was 
sufficient to create a presumption of negli- 
gence on the part of the carrier. — Logan v. 
Metropolitan St. Ry. Co., 82 S.W. 126, 183 
Mo. 582. 

Sup. 1900. In an action for injuries to a 
passenger in a collision between cable trains, 
in which defendant was charged with gener- 


al negligence, and in which It appeared that 
all the instrumentalities connected with the 
collision were absolutely under defendant’s 
control, and there was no evidence of an in- 
tervening cause, the court, after first declar- 
ing the rule as to the degree of care which 
defendant was obliged to use in such cases, 
and its responsibility for failure to use such 
care, stated that, if there was a collision be- 
tween defendant’s two trains on one of which 
plaintiff was a passenger, the presumption 
was that it was due to some negligence of 
defendant, and the burden of proof was cast 
on it to rebut such presumption and show 
“that the injury, if any, was occasioned by 
inevitable accident, or by some cause which 
such highest degree of care could not have 
avoidwl.” Held, that the instruction was not 
subject to objection on the ground that it too 
broadly stated the rule of law sought to be 
invoke<l, cast the burden on defendant, and 
was misleading. — Price v. Metropolitan St. 
Ry. Co., 119 S.W. 932, 220 Mo. 435, 132 Am. 
St. Rep. 588. 

In an action for injuries to a passenger 
in a collision in a case wherein the doctrine 
of res ipsa loquitur was applicable, the court 
properly refused an instruction placing on 
plaintiff the burden of proof, throughout the 
entire trial, as to the negligence of defend- 
ant’s servants, and requiring plaintiff to prove 
by a preponderance of the evidence that de- 
fendant’s servants were guilty as specified in 
the instruction, and that such negligence was 
the direct and proximate cause of the Injury. 
—Id. 

Sup. 1909. In a suit for injuries to a 
passenger by the sudden and violent stopping 
of a street car, a charge that if the car was 
I)erniitted to come to an unusually abrupt, 
violent, and unexpected stop, and plaintiff 
was injured thereby, it would be presumed, 
in the absence of evidence to the contrary, 
that the stop was caused or permitted through 
defendant’s negligence, and that it then de- 
volved on defendant to show by a fair pre- 
ponderance of evidence that the stop was not 
caused or permitted through its negligen<*e, 
was proper. — Briscoe v. Metropolitan St. Ry. 
Co., 120 S.W. 1162, 222 Mo. 104. 

Sup. 1912. Instruction that motorman 
of street car might assume that a 15-ton 
steam-roller which was crossing the tracks 
very slowly would stay off or get off before the 
car reached it was properly denied. — Stauffer 
V. Metropolitan St Ry. Co., 147 S.W. 1032, 243 
Mo. 305. 
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Sup. 1013. Whore the petition In an ac- 
tion hy a passenger for injuries from a de- 
railment, merely alleged negligence generally 
and injury, an instruction that the burden 
was on plaintiff to show that the injury re- 
sulted from a derailment due to some defect 
in the track or want of care was erroneous, as 
recjuiring plaintiff to show spwific acts of 
negligence. — Hurck v. Missouri Pac. liy. Co., 
ir>8 S.W. nsi, 252 Mo. 39. 

Sup. 1021. In passenger’s action against 
street railway for injuries, passtmgiu’s in- 
struction, purporting to cover ihe whole case, 
held not objectionable for failure to include 
hypothesis that the railroad bad rebutted the 
l>resumption of negligence, wli(*re no reference 
was made to a presumption, and the instruc- 
tion reipiired the jury to belie v<‘ from the 
evid(‘nce that the railroad was not guilty of 
negligence. — Scott v. Kansas (Mty llys. Co., 
220 S.W. 178. 

Cup. 1025. Instruction that defendant’s 
negligence could not be i)resuincd held preju- 
dicial. where doctrine of res ipsa bxiuitur 
was applicable.- Carlson v. Wells, 270 S.W. 
20, 42 A. L. 11. 1310. 

Sup. li)25. Instruction on burden of 
proof held error nndeu* genn'ral alb'gations of 
negligence.— Porter v. St. .loscj)h Uy., Light, 
Heat & Power Co., 277 S.W. 013, 311 Mo. 00. 

Cup. 1028. Instruction recpiiring plain- 
tiff to prove fall from elevator was caused by 
de'fcndant’s negligence was preiperly refused 
in case based on doctrine of res ipsa brjuitur. 
— Koherts v. Schapi*r Stores Co., 3 S.W.(2d) 
241, 318 Mo. 1100. 

Sup. 1028. Instruction that railroad is 
presumed negligent in wreck of train and in- 
jury to passenger held not erroneous (Uev. 
St. 1010, S 4217).— Schulz v. St. Louis-San 
FrancLsco Ity. Co., 4 S.W.(2d) 702, 310 Mo. 8. 

Sup. 1020. Allegation of negligence in 
starting stre(*t car pn*cluded objection to 
instruction on burden of proof as inapplicable 
to res ipsa bxpiitur doctrine. — Lammert v. 
Wells, 13 S.W.(2d) 547. 

App. 1870. AVliere, in an action by a pas- 
senger against a carrier for personal injuiie.s, 
idaintiff’s own evidence showed that the ac- 
cident was caused by a rainstorm of extraor- 
dinary violence, an instruction that the bur- 
d('ii of proving that the injury complained of 
was caused by an act of God, such as a sud- 
den or extraordinary rainstorm rests solely 


on defendant, was erroneous. — Gillespie v. 
St. Louis. K. C. & N. Ry. Co., « Mo. App. 554. 

App. 1879. In an action by a passenger 
against a carrier for injuries, a clause in an 
instruction that “it is not nect'ssary for plain- 
tiff to i>rove actual want of care, or negli- 
gence. on the part of def(*ndant,” would have 
been more accurately exju’essed by the words 
“it was not necessary for the plaintiff to 
show negligence in the defendant by direct 
proof of the fact,” but the faultiness in ex- 
pression was harmless. wln*re the jury could 
have easily inferred from other parts of the 
instructions that defendant could avoid lia- 
bility by showing that it had used every pos- 
sible care and diligemee to avoid the injury. — 
Yerkc's v. Keokuk Northern Line Packet Co., 
7 Mo. App. 2()5. 

App. 1802. In an action against a street 
railway company for injuries sustaine<l by a 
passenger, it was i)roiKU* for the court to re- 
fuse to instruct that it was the duty of tlu‘ 
(‘onductor to report all accidents, and that, 
if the accident to phiintiff was never reported, 
th(» prc‘suinption would be that the operative's 
of th(‘ car kn(‘w nothing about it; the only 
eviden(*e tending to show that the report was 
not filed being that of the assistant manager, 
who iiHM'cly testiti(‘d that lie never heard of 
it.™Rigelow v. Metropolitan St. Uy. Co., 48 
Mo. App. 307. 

App. 1005. In an action for injuries to 
passimger it was not error for the court to 
strike the words “and no otlu*r cause” from 
an instruction that the burden was on plain- 
tiff to establish that his alleg(*d injuries were 
tin* direct and natural result of the assault 
by d(‘f<‘ndant's ('onductor, and of no other 
cause, etc. — Flynn v. St. Louis Transit Co., 
87 S.W. 500, 113 Mo. App. 18.5. 

App. 1007. An instruction, in an action 
for injury to a passenger on an (dectric street 
car, on the ground of an explosion, causing 
jauiic among the passengers, that, if an ex- 
plosion occurred in the machinery of the cur 
causing a panic among the pas.sengcu-s, and 
j>laintiff without fault recedved the alleged In- 
jury, then defendant had the burden of prov- 
ing that the machinery was safe and sound, 
and that the explosion was caused by inevi- 
table accident, or defects that could not have 
been known by the exercise of the highest 
human skill, diligence, and foresight, is er- 
roneous, ns making the explosion prima facie 
evidence of negligence under the doctrine of 
res ipsa loquitur, notwithstanding there was 
evidenc'e to show that the explosion was not 
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a dangerous one, but due to the combustion of 
fuses, such as oft(*ii happens on electric cars 
when well constructed and operated, and not 
siitlicient to excite a panic among i)ersons of 
average intelligeiict*. — Trotter v. St. Louis & 
Suburban Ity. Co., 99 S.W. 508, 122 Mo. App. 
405. 

App. 1908. An instruction, in an action 
against a carrier for injuries to a passenger 
by tile derailment of the coach, that the bur- 
d(ui was on the carrier to prove that the 
coach, the engine, roadbed, tracks, and ties 
wer(‘ reasonably safe “so far as human skill, 
diligence, and foresight could provide, 
♦ * * and that by the utmost human skill, 

diligence, and foresight is meant such skill, 
diligence, and for(‘sight as is exercised by a 
very cautious i)erson under like cinainistanc- 
es.” is not erroneous, though no standard by 
whicli to measure the carrier’s duty is fur- 
iiislual by rtHpiiring it to exercise care so far 
as human skill, diligence, and foresight can 
provi(l(\ — Skil(‘s v. St. Louis, 1. M. & S. Ky. 
(V)„ lOS S.W. 1082, i;i0 Mo. App. 1G2. 

App. 1912. An instruction, in an action 
for p(‘rsoiial injuri(*s to a street car passen- 
g(‘r in a collision, which predicated a finding 
for plaintiff merely iii»on stating the ])resump- 
tion of iK'gligence arising upon the (K'currence 
of the accident, and the burden of rebutting 
iieglig(‘ii(‘e, without hyimthesizing the qiu»s- 
tion wlK'ther defendant had rebutted the pre- 
sumi)tion of negligenc(‘ by its evid<*nce, wfis 
erroiKMuis. — Meegan v. iMetroiXilitan St. Ry. 
Co., 142 S.W. 1104, 101 Mo. App. 45. 

App. 1914. In passeng(*r’s action for In- 
juri( a caused by derailment, instruction de- 
nying him the benefit of th(‘ presumptiims un- 
der the rule of res ipsa kxiuitur held iinproi)- 
erly given. — Crowell v. St. Joseph & G. 1. Ry. 
<^o., J0;i S.W. 278, 177 INIo. App. 111. 

App. 1920. In a res ii)sa loipiitur ca.se 
against a street railway for injuries to a pas- 
senger when the street car colli<led with a 
team of horses, a charge of general negligence 
is i)roper. — Yates v. United Rys. Co. of St. 
Louis, 222 S.W. 10:14. 

App. 1923. In an action for death of a 
passenger, an instruction for plaintiff that if 
deceased was a passenger on defendant’s cars 
and while it was being run by defendant’s 
servants and employes and caused to collide 
with another ear, resulting in injuries to de- 
ceasefl, from which he died, the law presumed 
that the collision was through defendant’s 
negligence, unless the jury believe from all 


the evidence that the collision occurred 
through no fault or negl geiK'e of the defend- 
ant held jiroper. — Faulk v. Kansas City Rys. 
Co., 217 S.W. 253. 

App. 1920. Instruction that, to defeat 
injured passenger’s recovery, burden was on 
carrier to rebut presumption of negligence 
when train was wrecked by fall of bridge, 
and to show that w’reck was caused solely by 
an extraordinary rain storm, held proper un- 
der the evidence. — Whitlow v. St. Louis-San 
Francisco Ry. Co., 282 S.W. 525, certiorari 
(plashed (1927) State ex rel. St. Louis & S. F. 

R. Co. V. Danes, 290 S.W. 425. 

App. 1920. Instruction putting burden 
on passenger, injured by derailment, to prove 
every fact by preponderance of evidence nec- 
essary to recovery held mishniding. — Watson 
V. Chicago Great Western R. Co., 287 S.W. 813, 
221 Mu. App. 021. 

Instruction putting burden on passenger 
injuivd by derailment to prove every fact 
neces.sary for recovery held error where gen- 
eral instruction authorized recovery unless 
derailment could have been avoided by high- 
est care. — Id. 

App. 1927. Evidence of cause of collision 
between street car and motorbus held not to 
preclude submission of personal injury ac- 
tion undc'r res ipsa lo(iuitur doctrine. — Steg- 
man v. People’s Motorbus Co. of St. Louis, 297 

S. W. 189, 193. 

^:=>321 (22). Damasrp*- 

Sup. 1904. In an action against a carri- 
er for the recovery of actual and c'xemidary 
damagt‘S for the act of one of its conductors 
in kicking plaintiff, a messcuiger boy 13 years 
of age, over the h(*art, as ho was attempting 
to board the car as a passenger, an instruc- 
tion that, in assessing plaintiff's damages, 
the jury were not limited to the physical in- 
juries inflicted, but, in addition. If they found 
the assault was malicious, they might allow 
punitive damages, and defining the term “ma- 
licious” to mean the intentional doing of a 
wrongful act without just cause or excnise, 
though without spite or ill will, sufficiently 
and properly defined what was necessary to 
entitle plaintiff to recover exemplary damag- 
es. — McNamara v. St. Louis Transit Co., 81 
S.W. 880, 182 Mo. C7G, GO L. R. A. 48G. 

App. 1903. A charge on exemplary dam- 
ages, when requested, is proper in an action 
against the carrier for assault and battery on 
a passenger in a street car who is maliciously 
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assaulted by the conductor.— Ickenroth v. St. 
Louis Transit Co., 77 S.W. 162, 102 Mo. App. 
697. 

App. 1013. In an action against a rail- 
road company for assault by its station agent 
upon plaintiff, an Instruction that the jury 
will assess a further sum by the way of puni- 
tive damages if the assault was malicious, 
held improper as being mandatory Instead of 
permissive. — Geary v. St. Louis & S. F. R. 
Co., 158 S.W. 736, 173 Mo. App. 248. 

App. 1017. An instruction on punitive 
damages held not erroneous for failure to 
require a finding of the lustful character of 
the assault, especially where other instruc- 
tions required such finding a prerequisite to 
a verdict for passenger. — Flynn v. St. Louis 
Southwestern Ry. Co., 190 S.W. 371. 

In passenger’s action for wanton and will- 
ful assault, heldt not error to In.struct that 
the jury could in their discretion assess puni- 
tive damages as a punishment, and as a pro- 
tection to society, and a warning to others. 
—Id. 

App. 1919. In an action by a passenger 
for alleged wrongful assault by the conduc- 
tor, an instruction given at the request of 
the company held erroneous in requiring the 
jury to find facts which would entitle the 
passenger to punitive damages as a condition 
to awarding compensatory damages. — Parris 
V. Deering Southwestern Ry. Co., 208 S.W. 
97, 203 Mo. App. 182. 

^s»331 (28). Conformttr to pleadinira and 
IssiieB. 

Sup. 1880. Where there was no time aft- 
er the discovery of the danger to a passenger 
attempting to alight while the train was in 
motion to exercise care on the part of the 
employes in charge of the train to jirevent in- 
jury, an instruction that, though the passen- 
ger might have been negligent, which negli- 
gence contributed to the Injury, yet he could 
recover if the servants in charge of the train 
could have prevented the injury by the use 
of ordinary care, and failed to do so, was 
erroneous, not being appropriate to the facts. 
—Price V. St. Louis, K. C. & N. Ry. Co., 72 
Mo. 414. 

Where the petition in an action against a 
railway company for damages sustained by a 
passenger alleged that the company was neg- 
ligent in falling to stop its train at a station 
to enable the passenger to alight, an instruc- 
tion asserting that if the passenger, l)y the 
negligence of any of the servants of the com- 


pany while getting off the train without fault 
on his part, receive<l the injuries complained 
of, he was entitled to a verdict, was erroneous, 
because it failed to confine the negligence to 
that which was si>eclfically alleged in the peti- 
tion.— Id. 

Sup. 1882. Where plaintiffs in their peti- 
tion based their right to recover for negli- 
gence of defendant in running its trains over 
a portion of the road rendered dangerous by 
reason of having been undermined by a flood 
of water, an instruction was erroneous which 
authorized a recovery for an Injury arising 
out of defective construction, or defective 
ties or material used on said road. — Ely v. 
St. Louis, K. C. & N. Ry. Co., 77 Mo. 34. 

Sup. 1899. In an action for the death 
of a street-car passenger from injuries caused 
by the car in which he was riding colliding 
with an obstruction on the track while the 
passenger was riding on the footboard of the 
car preparatory to getting off, the charge be- 
ing negligence, in that the collision could 
have been avoided with ordinary care, an in- 
struction that the carrier Is liable if the in- 
jury was the result of even slight negligence 
in the management of the train, is not er- 
roneous as enlarging the Issues. — Sweeney v. 
Kansas City Cable Ry. Co., 51 S.W. 682, 150 
Mo. 385. 

Sup. 1899. Where a petition stated that 
defendant railroad company, by negligently 
permitting a hole to remain in its depot 
platform, and by the negligence of its serv- 
ants in extricating plaintiff from said hole, 
injured plaintiff, it is not error to embody 
in an instruction the ground of recovery based 
alone on the negligence in permitting said 
hole to be in the platform. — Robertson v. Wa- 
bash R. Co., 53 S.W. 1082, 152 Mo. 382. 

Sup. 1900. Where, in an action against a 
street-railway company for injuries to a pas- 
senger, the petition charges negligence in 
starting a car while plaintiff was alighting, 
after slowing it down to enable him to alight, 
and the court Instructs that on plaintiff’s sig- 
naling his desire to alight at a certain street 
It was the duty of defendant’s servants to 
exercise a high degree of care to so manage 
its cars that plaintiff might safely alight, de- 
fendant’s objection that the instruction does 
not conform to the negligence alleged is over- 
come by other instructions that the only al- 
legation of negligence was that the car was 
slowed up to allow plaintiff to alight, and 
negligently started forward while he was in 
the act of alighting, and that plaintiff must 
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prove such allegation, and that, if he was in- 
jured from some other cause, or in some oth- 
er way, he could not recover. — Grace v. St. 
Louis R. Co., 56 S.W. 1121, 156 Mo. 205. 

Sup. 1904. In an action for injuries to a 
passenger alighting from a street car, there 
was no necessity for Instructions on the care 
to be exorcised by defendant in preventing 
the sudden starting of the car. where there 
was no claim by defendant that the car had 
started from a cause beyond its control, but 
its defense was a denial that the car hod 
stopped for the passenger to alight, but was 
moving at a speed rendering it dangerous for 
her to so do. — Reagan v. St. Louis Transit 
Co., 79 S.W. 435, 180 Mo. 117. 

Sup. 1904. In an action against a rail- 
road company for injuries to a passenger 
from stepping off a moving train, the petition 
charged negligence in failing to direct plain- 
tiff what train to take. An instruction stat- 
ed that if plaintiff got on the wrong train 
through failure of defendant to have any one 
there to direct him, being told by a porter 
on that train that it was the train he desired 
to take, and afterwards, on further explana- 
tion, told that it was not and directed to 
jump off, etc., he was entitled to recover. 
Held not objectionable on the ground that it 
authorized a recovery upon the misdirection 
of the porter, when the petition alleged a fail- 
ure to give any direction. — Newcomb v. New 
York Cent. & 11. R. B. Co., 81 S.W. 1069, 182 
Mo. 687. 

Sup. 1004. A petition, in an action for 
personal injuries sustained in a railway col- 
lision, w’hich alleged that the servants in 
charge of fhe car on which plaintiff was rid- 
ing ran it at a dangerous rate of speed, and 
that defendant negligently ran a car in the 
opposite direction on the same track, thereby 
causing the collision, sufficiently charged de- 
fendant with negligence in allowing the col- 
lision, so as to warrant an instruction on 
that theory. — Magrane v. St. Louis & Subur- 
ban Ry. Co., 81 S.W. 1158, 183 Mo, 119. 

Sup. 1904. In an action for injuries to a 
passenger on a street car, the only theory on 
which plaintiff w’as entitled to recover under 
her pleadings and evidence was that the car 
had stopped, and was negligently started 
w'hile the passenger was attempting to alight. 
Defendant's testimony was that the passen- 
ger attempted to alight from the car wliile 
it was moving, in disregard of a warning 
from the conductor. Defendant requested a 
charge that plaintiff could not recover if the 


passenger's Injury was caused by her act in 
stepping from the car while in motion. The 
court modified the request by adding thereto, 
the words “after being warned by the con- 
ductor not to do so." Held that, while the 
instruction as modified was proper, yet, as 
there could be no recovery, under defendant’s 
evidence, regardless of the question of warn- 
ing or no warning, the refusal to give the re- 
quests as asked was error. — Behen v. St. 
Louis Transit Co., 85 S.W. 346, 186 Mo. 430. 

Sup. 1906. In an action against the own- 
er of a building for injuries to one riding, 
according to custom, on a freight elevator 
while engaged in moving the effects of a ten- 
ant, plaintiff requested an Instruction that 
due care as used in the instructions meant 
care commensurate with the means being used 
and the danger to be apprehended, and that 
defendant was bound to use that high degree 
of care which prudent and competent men 
would exercise under like circumstances. 
Held, that the refusal of the instruction was 
error, notwithstanding that plaintiff’s peti- 
tion had alleged specific acts of negligence, 
placing the burden upon him to prove such 
acts, since, Irrespective of where the burden 
of proof lay, the measure of care was the 
same. — Orcutt v. Century Bldg. Co., 99 S.W. 
1062, 201 Mo. 424, 8 L. R. A. (N. S.) 929. 

Sup. 1909. Where the petition alleged 
that, while plaintiff was attempting to walk 
from the rear vestibule into the car, he 
stepped one foot upon the metallic cover of 
the said receptacle, and the other upon the 
metallic part of the door sill, and was in- 
jured by an electric shock, an instruction to 
find for plaintiff if he stepped upon said 
metallic cover and upon the metallic sill, and 
received from them “or either of them" an 
elwtrlc shock, was erroneous as being broad- 
er than the allegations, and authorizing a re- 
covery if he was shocked by stepping on either 
the sand cover or the sill. — Black v. Metro- 
politan St. Ry. Co., 117 S.W. 1142, 217 Mo. 
672. 

Sup. 1909. In an action for injuries to 
a passenger by the premature starting of a 
street car as she was in the act of alighting, 
the court charged that plaintiff could recover 
if the jury found that defendant’s servant In 
starting the car neglected to observe the de- 
gree of care defined in a prior instruction as 
the care devolving on a carrier of passengers, 
but that the burden was on plaintiff to show 
that while she was in the act of alighting, 
but before she had reasonable opportunity 
to do so, it was suddenly started, etc. Held, 
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that the court sufficiently charged on the is- 
sue whether plaintiff had been given a rea- 
sonable opportunity to alight. — Westervelt v. 
St I/)uls Transit Co., 121 S.W. 114, 222 Mo. 
325. 

Sup. 1910. Where, in an action for in- 
juricM to a street car passenger, the petition, 
which was unamended, alleged that the car 
was started suddenly and rapidly, and that 
defendant’s servants should, or by diligence 
could, have known that plaintiff was in the 
act of boarding, an instruction correctly re- 
citing the negligence pleaded, and charging 
that no other acts or conduct on defendant's 
part would authorize a recovery, and if plain- 
tiff failed, by a preponderance of the proof, 
to show that she recelv(‘d her injuries as al- 
leged, she could not rt'cover, was not error. 
— Sterrett v. Metropolitan St. Ky. Co., 123 
S.W. 877, 225 Mo. 99. 

Sup. 1910. In a passenger’s action for 
personal injuries sustained while alighting 
from a street car imnnuliatcly after having 
boarded it, on the conductor's information the 
car was going to tlie barn, an instruction im- 
posing ns a condition of liability the negli- 
gence of the conductor in signaling to go 
ahead as d(*pendent on the conductor’s knowl- 
edge that plaintiff understood he was to leave 
the car, held to recpiire a tinding on an im- 
material issue. — Chapman v. Kansas City 
Kys. Co., 217 S.W. 290. 

Sup. 1920. In action against street rail- 
way for injuries receiv(‘d on station platform, 
bas(‘d on theory that relation between defend- 
ant and plaintiff had been that of carrier 
and passenger, instruction charging defend- 
ant with duty of exercising highest degree of 
care, without requiring jury to find that rela- 
tion of carrier to passenger must have exist- 
ed at time of accident, held erroneous. — Banks* 
V. Kansas City Kys. Co., 217 S.W. 488, 280 
Mo. 227. 

Sup. 1920. Allegations of negligence, in 
a petition in an action for injuries to a pas- 
senger in a collision l>etween a street <*ar and 
a freight train, held general, so that court 
did not err in authorizing recovery in its in- 
structions on findings of specific acts of neg- 
ligence. — Bergfeld v. Kansas City liys. Co., 
227 S.W. 100, 285 Mo. 6.’j4. 

Sup. 1921. In an action for being pushed 
off the step of a moving street car by the 
closing of the vestibule door, an instruction 
to find for plaintiff if the conductor negli- 
gently caused the car to start forward and 
negligently closed the door while it was mov- 


ing, as a direct result of which plaintiff was 
“thrown from the car,” was no broader than 
the pleadings, though it omitted to require 
a finding that plaintiff was ‘‘pushed off the 
step” as alleged ; a finding that plaintiff was 
“thrown from the car” being fairly alike in 
significance and not misleading. — Pietzuk v. 
Kansas City Kys. Co., 232 S.W. 987, 289 Mo. 
135. 

Sup. 1921. Plaintiff, in an action for in- 
jury in aligliting just after boarding a street 
car on being Informed that it was going to 
the barn, having testified to a positive agree- 
ment with the conductor that the conductor 
would stop and he would get off there, de- 
fendant’s requested instruction was properly 
modilic'd by insertion of the quoted words, so 
as to read as follows: Kven if plaintiff did 
get on flu^ car and his bundle was kicked 
therefrom, “in the absence of any agreement 
to stop, if you so find,” this did not require 
the crew to stop the car to permit plaintiff to 
alight fill it had reached the next regular 
stopping place.— Chapman v. Kansas City 
Kys. Co., 233 S.W. 177. 

Sup. 1921. Where the petition in a street 
car i)assenger’s action for injuries allegi'd 
that the car was mov<*d with a sudchai and 
unexpected jerk, and with such force as to 
throw some one against the door, br(*aking it, 
and causing the glass to strike plaintiff in 
the face, jin instruction hypothesizing such 
facts sufficiently r(‘(piired a finding that the 
jerk was unusual and extraordinary. — T^ay- 
c(K-k V. Cnited Kys. Co. of St. Louis, 235 S.W. 
91, answering ccTfified questions (Ajjp. 1920) 
227 S.W. 883. 

Sup. 1921. Kequested instructions that 
then* coubl be no punitive* damage's if de'fe'iiel- 
ant’s act in running its elewator without n*- 
placing the cables was due to nu're inaelvert- 
eiico was properly refuse'd as withe)ut sup- 
port in the evidence, where plaintiff’s evidene*e 
showe'd indices fremi an inspt*ct()r, anel de'fend- 
ant’s evidence was that his engineer daily ex- 
amined the cables and judged them safe. — 
Keel V. Consolidated Inv. Co., 230 S.W. 43. 

Sup. 1922. In action by one injured by 
prematurely closing the doors and raising the 
step of a street car while attempting to board 
the same held, under the evidence, that the 
court was warranted in n*fuslug an instruc- 
tion as to injuries resulting from accident. — 
Mahaiey v. United Kys. Co. of St. I^uis, 237 
S.W. 509. 

Where, in an action for injuries In at- 
tempting to board a street car the evidence 
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shows conclusively that the car was standing 
still when plaintiff attempted to enter, the 
court properly refused an instruction in her 
favor if car was in motion. — Id. 

Sup. 1022. A petition in a suit against 
a street railroad held sufficiently broad to 
include issues presented by an instruction 
predicated on an assault and wanton injury 
by a conductor independent of the relation of 
carrier and passenger. — State ex rel. United 
Rys. ('o. of St. Louis v. Allen, 240 S.W. 117. 

Sup. 1022. Where the petition alleged 
an ordinance limiting the si>eed of automo- 
biles to 8 miles an hour in the business dis- 
trict and 10 miles an hour elsewhere, and 
alleged that the taxicab in which plaintiff 
was riding and the aiitoniobile which collided 
therewith were both being operate<l in the 
business portion at a rate of speed in excess 
of 10 niih's an hour, to wit, 35 miles an hour, 
etc., it was broad enough to cover the negli- 
gence whether the proof showed the point of 
collision to l>e in the business district or else- 
where, and authorized instruct huis j)redicat- 
ing a recovery on the operation of each auto- 
mobile at a rate of speed exceeding 8 miles 
an hour. — Vaiiey v. Columbia Taxicab Co., 
240 8.W. 218. 

Sup. 1023. Where plaintiff claimed she 
was injured wluai sli(‘ was thrown to the 
ground by the sudcbui starting of a street 
car from whicli slie alighted, while defend- 
ant's conductor t<*stified she had reached the 
ground ill safety, when her ankle turned and 
she fell ft)rward (»ii her face, evidence* that 
she had injuries on her liaek, in addition to 
injuries on the abdomen, heart, and fore- 
h(‘ad. d(a*s not sh(»w that she must have been 
thrown off a suddenly moving car, so that it 
was not error to instruct the jury that the 
mere fact that she was injured was no evi- 
dence of iK'gligeiice. (Per Woodson and 
Oraves, JJ.)— :Moss v. Wells, 241) S.W. 411. 

Sup. 1023. In an action against a street 
railroad for injuries to a passenger allegcKl to 
have been caused by the negligence in causing 
the car to be viohmtly and suddenly jerked 
ill an unusual manner so that plaintiff was 
violently thrown into the street, instruction 
charging the railroad with the exercise of 
“the highest reasonable, practical degree of 
care and foresight to safely carry plaintiff 
and allow her a reasonable time to safely 
alight from said car“ held not erroneous, al- 
though there wms no issue as to whether the 
railroad had failed to allow the passenger a 
reasonable time to alight, where such instruc- 


tion was merely a recital of the duty of a 
carrier to a passenger and the instruction sub- 
mitting the question of negligence was con- 
fined to the issue made by the pleadings. — 
Connor v. Kansas City Kys. Co., 250 S.W. 574, 
298 Mo. 18. 

Sup. 1925. Instruction in action for per- 
sonal injuries held not based on facts. — Un- 
lerlachner v. Wells, 278 S.W. 79. 

Sup. 1925. Instruction requiring highest 
care held not to broaden issues. — Taylor v. 
Missouri Pac. K. Co., 279 S.W. 115, 311 Mo. 
C04. 

Sup. 1927. Instruction authorizing jury 
to find street ear was running at negligent 
speed held proper under petition and evi- 
deiu'c. — Sugarwater v. Fleming, 293 S.W. Ill, 
316 Mo. 742. 

St'fi. 1927. In action against railroad for 
Injuries to railway mail clerk on duty. In- 
struction authorizing verdict for defendant 
under siiecified eirciimstanct‘S held properly 
refused where not eoiislderiug certain facts 
which might have constituted negligence. — 
Scheiiiers v. Missouri Pac. U. Co., 298 S.W. 
51. 

Sup. 1927. Instructions in passenger’s 
action for injuries reJative to defendants’ lia- 
bility which were no broader than general 
negligence pleaded, held suflieieiitly specific. 
— Iluleii V. Wheelock, 300 S.W. 479, 318 Mo. 
502. 

Sup. 1928. Evidence that elevator opera- 
tor stated ear must be broken authorized in- 
struction on defendant’s duty to invitee in 
maintaining and constructing elevator. — Rob- 
erts V. Schaper Stores Co., 3 S.W.(2d) 241, 318 
Mo. 1100. 

Sup. 1928. Specific allegation of negli- 
gence in starting str(*et ear as plaintiff was 
boarding it precluded objection to instruc- 
tion as inapplicable to res ipsa loquitur ease. 
— Stolovoy V. Fleming, 8 S.W.(2d) 832. 

Sup. 1928. Instruction requiring finding 
that motorman negligently permitted collision, 
before awarding plaintiff damages, held not 
at variance with petition, alleging motor- 
man’s negligenee in failing to check speed. — 
Morris v. Union Depot Bridge & Terminal R. 
Co., 8 S.W.(2d) 11. 

Sup. 1928. Instruction that street rail- 
way was not liable for acts of police officer 
held proper under issues in action for death 
of passenger. — Kirkpatrick v. Wells, 6 S.W. 
(2d) 591, 319 Mo. 1040. 
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App. 1888. In an action against a rail- 
road for injuries to a passenger, the petition 
charged that defendant negligently passed be- 
yond the depot, which, when plaintiff ascer- 
tained, he tried to retrace his steps within 
the car, whereupon defendant negligently put 
on a full head of steam, thereby Jerking the 
car with such force and speed ns to throw 
plaintiff off. The evidence introduced was 
confined strictly within the limits of the peti- 
tion. Held, that an instruction predicated 
on defendant’s so carelessly managing the 
train as to throw plaintiff off the car did not 
present an issue outside of the jdeadings. — 
Schultze V, Missouri Pac. Ry. Co., 32 Mo. App. 
438. 

App. 1889. In an action against a rail- 
road company for injuries to a passtmger al- 
lege<i to have been caused by negligence of 
defendant's servants in instructing him to 
alight from the train at a certain point while 
the train was moving, an instruction predicat- 
ing a right of recovery upon the failure of 
the defendant to stop its train at that point 
was erroneous, because presenting an issue 
not made by the pleadings. — Will)urn v. 8t. 
Louis, I. M. & S. Ry. Co., 36 Mo. App. 203. 

App. 1891. In an action for injuries, a 
charge submitting to the jury wiiether the 
wrongful acts of defendant’s servants were 
within the scope of their authority w’as prop- 
erly refused, w’here it W’as not controverted, 
either by the pleadings or evidence, that such 
acts were within the scope of their authority. 
— Mackin v. People’s St. Ry. & Electric Light 
& Power Co., 45 Mo. App. 82. 

App. 1894. In an action against a car- 
rier by a passenger for injuries rei'eived in 
jumping from a moving train on the brake- 
man’s calling out to jump, w^hen there w^as 
no danger at hand, there can be no recovery 
unless the alarm was negligently given, and 
the passenger’s belief in the imminence of 
the danger in remaining on the train was 
such as an ordinarily prudent man would 
have entertained under the same circum- 
stances, and his action was such as would 
probably have been taken by a prudent man, 
and was free from contributory negligence; 
and therefore it was error to recite in an in- 
struction, as a fact, that the w’histle to stop 
the train, on which the brakeman acted, ani 
at the same time gave the alarm to jump, was 
sounded at a place remote from a station, 
switch, or siding, there being no evidence that 
the passenger knew this. — Ephland v. Mis- 
souri Pac. Ry. Co., 57 Mo. App. 147. 


App. 1804. "Where the petition in an 
action for negligence did not set up that 
the accident was due to the absence of a 
watchman where defendant’s street cars 
crossed railroad tracks, an instruction to find 
for plaintiff if the injury was caused by any 
neglc*ct or incompetency of the w^atchman 
was erroneous. — Jacquin v. Grand Ave. Cable 
Co., 57 Mo. App. 320. 

Under a petition charging a street rail- 
road w’ith negligence in not providing ])roper 
brakes, sand boxes, sand, and stopping ap- 
pliances to stop and control their cars, an 
instruction that it rests on defendant to 
prove that said road, roadbed, tracks, cables, 
cars, grips, grip irons, brakes, machinery, ap- 
pliances, etc., were safe, sound, trustworthy, 
and reliable, and were skillfully o]>erated. 
was erroneous, in authorizing a re<‘overy for 
negligence as to matters as to which the peti- 
tion did not charge negligence. — Id. 

An instruction that it rests on defendant 
to prove that the road etc., were safe, sound, 
reliable, and trustworthy, and were care- 
fully and skillfully operated, and the accident 
arose from and was caus(‘d by inevitable acci- 
dent or defect that could not have been fore- 
seen by the exercise of the utmost prn(*ticable 
care, etc., is erroneous, where the defense was 
that the accident was due to wet tracks and 
the shortness of the distance of the cars from 
the place of the accident, as it excluded the 
defense set up from the jury and interposed 
another in its place. — Id. 

App. 1894. Where plaintiff’s petition 
alleged, first, the negligent failure of defend- 
ant to light up the platform where passen- 
gers w^ere in the habit of entering and leav- 
ing trains, and, second, that defendant care- 
lessly deposited or permitted to ])e deiwsited 
an ol>struction on its platform, and there was 
evidence tending to support the first alh‘ga- 
tion, it was error to instruct the jury that 
the mere existence or nonexistence of the al- 
leged obstruction comprised the whole case, 
thus shutting out entirely the charge of the 
failure to light up the passenger platform, 
which was the gravamen of the plaintiff’s 
complaint. — Waller v. Missouri, K. & T. Ry. 
Co., 59 Mo. App. 410. 

App. 1895. Where, in an action for per- 
sonal injuries, the petition alleged, and sub- 
stantial evidence was adduced by plaintiff 
to show, that she was thrown from the plat- 
form of the car by its forward motion, an In- 
struction authorizing a recovery in such case 
was justified by the petition and evidence. — 
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Hanks v. “Chicago & A. Ry. Co., 00 Mo. App. 
274. 

App. 1807. An instruction, in an action 
against a street railway company for inju- 
ries received in attempting to board a car, 
that if plaintiff attempted to board the car 
at a place where the cars were in the habit 
of stopping to receive passengers, and he had 
reason to believe that the car was stopping 
for passengers at stiid place, and plaintiff at- 
tempted to board the car, and the servants 
In charge of the car knew, or by the exercise 
of ordinary care would have known, that 
plaintiff was attempting to board the car, but 
suddently started the same before plaintiff 
had a reasonable time to board It, plaintiff 
would be entitled to recover. Is erroneous, 
as being outside the issues ; the petition stat- 
ing a cause of action based on the ground that 
plaintiff attempted to board a car that was 
standing still. — Worthington v. Lindell Ry. 
Co., 72 Mo. App. 1C2. 

App. 1900. Where, in an action by a 
passenger for personal injuries, there was 
no allegation in the petition justifying a re- 
covery of exemplary damages, and there was 
no testimony tending to show that the engi- 
neer, in stopping the train, had acted wanton- 
ly, maliciously, or unlawfully, with intent to 
injure the passengers, it was error to give 
an instruction on the subject of exemplary 
damages. — Dorsey v. Atchison, T. & S. F. Ry. 
Co., 83 Mo. App. 528. 

App. 1903. Though one Injured while at- 
tempting to board a street car sues on the 
ground that the car was started too soon, 
it is not error to give a correct instruction 
as to the duty to stop a car a reasonable 
time to allow one to get safely on, whether 
the car was at an actual standstill when he 
attempted to get on, or was slowly moving, 
and started up suddenly, without coming to a 
full stop. — O’Mara v. St. Louis Transit (^k, 
70 S.W. 680, 102 Mo. App. 202. 

App. 1904. In an action against a street 
railway company for injuries alleged to have 
been caused by negligence of defendant in 
allowing a gate on the rear platform of one 
of its cars to remain insecurely fastened, so 
that it swung open, allowing plaintiff to 
fall, the court instructed the jury to consider 
all the circumstances shown by the evidence. 
This was followed by a charge that the ac- 
tual issue was that the gate was not se- 
curely fastened, and that there was no issue 
that the gate was not properly made or of a 
safe kind, or the fastenings not of a safe 


kind. Held not erroneous as allowing a re- 
covery on negligence not pleaded. — Aston v. 
St. Louis Transit Co., 79 S.W. 999, 105 Mo. 
App. 226. 

App. 1905. In an action for injuries sus- 
tained in alighting from a street car, where 
plaintiff alleged that after the car came to a 
full stop at the usual place for cars to stop for 
the purpose of permitting iMissengers to alight, 
etc., and there was no evidence that the car 
stopped from any other cau.se than to dis- 
charge passengers, instructions submitting 
the hypothesis of the car stopping at a place 
wihere liassengers were in the habit of alight- 
ing from some other cause than that of dis- 
charging passengers w^ere misleading and con- 
fusing.— Corum v. Metropolitan St. Ry. Co., 
88 S.W. 143, 113 Mo. App. 631. 

App. 1905. A petition against a street 
railway and railroad for Injuries to a pas- 
senger in a street car, resulting from a col- 
lision between the street car and a railroad 
car, alleged that defendants were guilty of 
negligence in failing to keep a necessary look- 
out and observe the approach of the railroad 
car. The court charged generally to find for 
plaintiff, if the d(*fendant street railway 
failed to use the highest d(*gree of care to- 
ward plaintiff, or if the defendant railroad 
failed to observe ordinary care, and such 
failure resulted in or contributed to plaintiffs 
injur 5 '. Held, that the charge was erroneous, 
in that it failed to condition the right of re- 
covery on the establishment of the negligence 
charged in the petition. — Hamilton v. Metro- 
politan St. Ry. Co., 89 S.W. 893, 114 Mo. App. 
504. 

App. 1905. Where, In an action for in- 
juries to a street car passenger, the complaint 
alh‘ged n(‘gligent oi)eratioii of the car and 
that all the electric appliances of the car 
were defective, an instruction that if the ex- 
plosion, flame and burning of the car were 
caused by any defect in the condition of the 
car or the apparatus thereof, or by any im- 
proper management resulting from any neg- 
ligence on the part of the defendant, or its 
agents and servants, etc., plaintiff was en- 
titled to recover, was not objectionable as 
submitting a cause of action not stated in the 
petition. — Brod v. St. Louis Transit Co., 91 S. 
W. 993, 115 Mo. App. 202. 

App. 1906. In an action for Injuries to a 
passenger, an allegation in the petition that 
it was defendant’s duty to maintain the car, 
disconnected from the charge of negligence, 
was insufficient to justify an instruction au- 
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thorizing the jury to put defendant’s negli- 
gence on the ground that it did not properly 
maintain the car. — Briscoe v. Metroi)olltan St. 
By. Co., 95 S.W. 279, 118 Mo. App. (W8. 

App. 1907. In an action against a street 
railway for injuries received by a passenger 
through being thrown from the platform of a 
car by a sudden lurch, an instruction permit- 
ting a recovery on the ground of excessive 
speed when there was no allegation that the 
<jar was going at an excessive rate was not 
erroneous, the petition alleging gcmorally 
that the injury resulted from defendant’s neg- 
ligence “in the construction, inainteiiance and 
operation of said line and car.” — Baskett v. 
Metrojaditan St. By. Co., 101 S.W. 138, 123 
Mo. App. 72r». 

App. 11M)7. Where, in an action against 
a street railway company, the petition 
charges, and the evidence of plaintiff shows, 
that she was thrown by a sudden and violent 
start of the car made when she was stepping 
onto the foot board to become a piissenger, 
and the eviden(*(‘ of the c(uni)any show(‘d that 
the car did not stop and plaintiff made no 
attempt to board it, and the jury were told 
that a recovery could he had on no other 
ground than that plaintiff was thrown from 
the foot board before she had time to secur(‘ 
her footing, an instruction authorizing a re- 
covery if the car was suddenly started with- 
out allowing plaintiff a reasonable time to 
board it and become seated thereon was not 
objectionable as charging, as a matter of 
law, that it was tin* duty of the company to 
hold the car stationary until i)laintifr had 
been given a r(*asonable time in which to 
seat hers(*lf. — Miller v. Metropolitan St. Uy. 
Co., 102 S.W. 592, 125 Mo. App. 414. 

App. 1909. Where the petition alleged 
that, while plaintiff was alighting from the 
car, it was negligently jerked and backed, 
causing plaintiff' to “fall against the depot 
platform,” etc., an instruction authorizing a 
recovery if because of defendant’s negligent 
act plaintiff was injured was not erroneous 
in failing to require a finding that plaintiff 
fell against the i)latform ; it being immaterial 
whether she f(*U against the platform or the 
earth. — Van Clove v. St. Louis, M. & S. E. 
Ry. Co., IIS S.W. lie, 137 Mo. App. 332. 

App. 1910. Where deceased, when 
thrown from a str(*et car and injured, had 
been riding on the back platform, and had 
not at any time ridden inside th.e car, as al- 
leged in the petition, instructions that if, as 
the car approached decedent’s destination, 


he passed out on the back platform to alight 
when he reached his destination, and while 
on the platform, and before the car reached 
such destination it sustained an unusual jerk 
by reason of defendant’s servants carelessly 
causing it to be brought to a standstill and 
then suddenly starting it forward, whereby 
dc'cedent lost his balance, etc., plaintiff was 
entitled to rec'over, were erroneous as inap- 
plicable to the evidence. — Ely v. Southwest 
Missouri 11. Co., 125 S.W. 833, 141 Mo. App. 
708. 

App. 1910. I’roof of substantially less 
speed lhan 15 miles per hour did not sustain a 
petition alleging that defendant’s street car 
was being negligently run at the rate of 15 
miles per hour, and hence instructions not re- 
quiring the jury to find that the car was being 
run at as gr(*at a sp(‘ed as 15 miles before they 
could liiid for plaintiff were erroneous. — 
Moore v. Arc'troimlitan St. Ry. Co., 120 S.W. 
181. 142 Mo. App. 290. 

App. 1910. The instruction limiting in- 
quiry to iK'gligence in “the management and 
control of said passenger train and coach” 
is not hroad(‘r than the charge of the indition 
that defendant “carelessly and negligently 
operated and ran its train” in which plaintiff 
was riding as a inssenger. — Marriott v. Mis- 
souri Tac. Ry. Co., 120 S.W. 231, 142 Mo. Api>. 
199. 

App. 1910. AVhere a petition alleges that 
a carrh*r suddcaily and negligently moved the 
train backward, whtu-ehy plaintiff, who was 
attempting to alight, was thrown and injured, 
and plaintiff’s instructions based the negli- 
gence on the negligent starting of the train 
while in the act of alighting, it is not error 
to give defendant’s instructions, i)lacing the 
l>urd(*n on i)laintiff‘ to prove that the train- 
men suddt'iily and negligently jerked the 
train backward, since the petition and plain- 
tiff's instructions based a cause of action on 
viohmt and negligent jerking and not in mere- 
ly starting tin* train. — ("raig v. Wabash R. 
Co., 120 S.W. 771, 142 Mo. App. 314. 

App. lillO. In a cable ciir passenger’s 
action for personal injuries, alleged to have 
been caused by the sudden sto])ping of the 
car by the ncgllgeiK*e of the gripman in not 
releasing tin* cable from the grip at a strei*t 
corner where tin* cable ran under and crossed 
another cable, causing the grip to come in 
contact with appliances under the ground, an 
instrin-tion, which was the only charge on 
negligence, that defendant was bound to op- 
erate Its cars with the highest reasonably 
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practical degree of care of a very prudent 
person, In view of the circumstances shown 
hy the evidence, was erroneous for not i)e- 
ing limited to the specific acts of negligence 
alleged in the petition. — Detrich v. Metropoli- 
tan St. Ry. Co., 127 S.W. 603, 143 Mo. App. 
176. 

App. 1911. In a negligence action, the 
instructions must reciulre a finding upon the 
n(‘gligent acts revealed in the evidence, and 
where the pidition alleged specific acts of neg- 
ligence of defendant stnn't railway company’s 
motorman as causing the injury, to the effect 
that he so negligently and carelessly managed 
the car that he suffered it to he collided with 
hy mini way hors(‘s, crossing the track at 
an intersecting street, which allegations were 
supported hy direct proof, it was error to 
cnarge authorizing a recovery against de- 
fendant if the jury should find that ]da intiff 
was exercising ordinary care at tlu‘ time un- 
less th(‘y should find that the <‘ollislon could 
not have hi'cn avoidi'd hy tlu‘ motorman in 
cliarg(‘ of the car hy the exercise of high care, 
thus omitting to liypotlu'size the facts with 
r(»spect to the alleged negligence of th<‘ motor- 
man and permitting the jury to find for plain- 
tiff in the evmit of oth(*r m‘gligen(*e of de- 
f(‘ndant. — Milh'r v. I’nited Uys. Co. of St. 
Louis, 134 S.W. lOifi, ir»r. ]Mo. App. 528. 

App. lim. It is not error to instruct the 
jury as to tin* h gal ndation ladwecn a car- 
ri(‘r and a passeng(*r, when smdi information 
is pertimait to tin* issu(‘s. — Z(*il(*r v. Metro- 
ixditan St. R.v. ("o., 134 S.W. 1067, 153 Mo. 
Api). 613. 

Wli(*re the petition in an action for in- 
juries to a stnMd car passiMigi'r alleged that 
the car was caused “and” permitted to move, 
throwing the ])ass(*ngi‘r from the car while 
aligliting, a charge authorizing a verdict if 
the car was causi'd “or” permitted to move 
was not ohjiH-tionable as hroadmiing the cause 
of action plead(‘d, the gravamen of which was 
ncgligcaice in allowing the car to prematurely 
start. — Id. 

App. 1911. In an action against a street 
car company, where the petition alleged and 
the proof showed that the plaintiff's sister-in- 
law gave the signal to stop at a certain strei^t, 
it was immat(‘rial wlndher the plaintiff sig- 
naled or not, so an instruction reipiiring the 
jury to find that the plaintiff signaled was 
not a variance; there being no failure of 
substantive facts. — Holland v. ]Metropolltaii 
St. Ry. Co., 137 S.W. 995, 157 Mo. App. 476. 

App. 1918. In a passenger’s action 
against a street car company for injuries sus- 
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tained while aligliting from a car, an instruc- 
tion directing a verdict for plaintiff if the car 
started Ix'fore she had time to alight did not 
submit a different act of negligimce from tliat 
pleaded, where it sulimitted only one of the 
specifications of negligence pleaded, and 
omitted others. — Bond v. Metropolitan St. 
Ry. Co., 204 S.W. 934. 

App. 1918. In a passenger’s action for 
personal injuries alleged to have been caused 
by a sudden and violent start of defendant's 
street car, an instruction sul)mltting the mere 
starting of the car luffore the plaintiff had 
taken a seat was erroneous. — Murdock v. 
Dunham, 206 S.W. 915. 

App. 1919. In pas.senger’s action for in- 
juries while aiding brakeman in unloading 
freight at brakeinan’s request, made while 
passenger was on station platform, instruc- 
tion as to railroad’s duty in management and 
o]»('ration of train with highest degree of care 
was misleading; the negligent act causing in- 
jury having no connection with oi>eration 
and management of train. — Shaffer v. St. 
Louis & S. F. Ry. Co., 208 S.W. 145, 201 Mo. 
App. 107. 

App. 1919. Where passenger asserted 
motorman was negligent in oiKUilng thc^ door 
whi<‘h was an invitation to passengers to 
alight before the car fully stopped, an instruc- 
tion that if the passenger relied on the custom, 
and the motorman negligently oiiened the door 
b(‘fore bringing the car to a full stop, and the 
passengiT being unaware of the movement 
stepiietl off the car, etc., verdict should be for 
him, is not open to objection that the only neg- 
ligence alleged was a violation of the custom, 
whih* the instruction submitted m^gligence in 
allowing the car to procecnl after the door was 
opened. — Tillery v. Harvey, 214 S.W. 246. 

In action by a ixissenger who asserted 
that he was injurtnl in alighting by negligence 
of motorman openng door, which was an in- 
vitation to passengers to alight, before tin* 
car had been brought to a full stoi), refusal 
of defiuulant's requested instruction on ac- 
cident was i>roiK*r, tliough defendant asserted 
plaintiff merely trippeii, the instructions given 
having correctly charged that unle.ss the jury 
found defendant iu‘gligent no recovery could 
be had, for, had the instruction on accident 
been given, the jury might have been misled 
into denying r(*covery though the injury oc- 
curred as claimed liy plaintiff. — Id. 

App. 1919. In an action for personal in- 
juries to plaintiff w’hlle attempting to board 
defendant’s street car because of a violent 
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Jerk of the car while starting;, an instruction 
held not erroneous as submitting the negligent 
failure to stop the car, resulting in plalntiflTs 
being dragged and hurt, which failure had 
not been pleaded. — ^Paul v. Dunham, 214 S.W. 
263. 

In an action for personal injuries from 
being thrown and dragged while attempting to 
board defendant’s street car, evidence of per- 
manent injuries held sufficient to justify an 
instruction on that subject. — Id. 

App. 1020. In an action by a passenger 
for personal injuries, where plaintiff’s theory 
was that the car came to a stop, and as she 
was on the step getting off the motorman 
closed the car door upon her coat and started 
the car, thus throwing her to the street and 
dragging her, and defendant’s theory was that 
plaintiff fell by reason of attempting to alight 
before the car stopped, court did not err in not 
requiring the jury to find that plaintiff was 
not given a reasonable time to alight. — Chap- 
man V. Kansas City Rys. Co., 217 S.W. 623. 

App. 1020. In an action by passenger for 
personal injuries received when thrown from 
vestibule of car by sudden jerk, where i>etition 
alleged that car ’’slowed down or stopped,’' 
and the evidence showed that it had been 
,stow)ed or moved very slowly when plaintiff 
attempted to alight, court did err In refusing 
defendant’s instruction, which told the jury 
that if the car stopped but once plaintiff vrm 
not entitled to recover, since such instruction 
would have been misleading, the cur having 
stopped after the jerk, since there might have 
been but one stop, and plaintiff would have 
been entitled to recover. — lioach v. Kansas 
City Rys. Co., 228 S.W. 520. 

App. 1920. An objection that an instruc- 
tion, stating a passenger was proceeding from 
the entrance of the vestibule toward the in- 
terior of a street car, was broader than the 
I>etition and evidence which showed that she 
was proc*eeding from the entrance and vesti- 
bule of the ear toward the interior thereof is 
without substance. — Own by v. Kansas City 
Rys. Co., 228 S.W. 879. 

App. 1921. In action for injuries to live 
stock attendant, riding in freight car with 
stock, from sudden stop of train, causing horse 
to fall uiK)n him, where case was not based on 
the theory that the trainmen, knowing attend- 
ant to be in the car, failed to use proper care 
to avoid injuring him, and where there was 
evidence that the trainmen did not know he 
was in the car, submission of issue as to 
whether trainmen knew or had good cause to 


believe that he was in the car and liable to be 
injured, in time to have avoided the injury, 
held error. — Vulgamott v. Hines, 229 S.W. 
391. 

App. 1921. In an action for injuries to 
plaintiff when she was thrown from the step 
of a street car which she had boarded, by its 
premature starting, plaintiff’s instruction 
covering the case and permitting verdict for 
plaintiff, though she had not boarded the car, 
but had merely taken hold of the handrail, 
held erroneous as not submitting the cause of 
action on the basis afforded by the pleadings 
and evidence. — Lairsou v. Kansas City Rys. 
Co., 232 S.W. 4fi4, 

App. 1021. In an action for Injuries, 
wherein the i)etition alleged a street car start- 
ed with a ’’sudden jerk” as plaintiff was 
alighting therefrom, an instruction In favor of 
plaintiff if the car was ’‘suddenly started for- 
ward” with such force us to throw her to the 
street was not reversible error, though it did 
not use the word “jerk,” the words used con- 
veying practically the same idea, and the gist 
of the negligence averred being the premature 
starting of the car. — Lass v. Kansas City Rys. 
Co., 233 S.W. 70. 

In an action for injuries from being 
thrown to the platform by the sudden starting 
up of a car from which plaintiff was alighting, 
an instruction that the conductor was not 
bound to anticipate that she would attempt 
to alight while the car was in motion, and that 
If, when such intention became manifest, it 
was too late to prevent her, plaintiff could not 
recover, was properly refused, being outside 
the issues, the only question being whether 
the car was still when plaintiff attempted to 
get off and started up while she was doing so, 
and its only effect being to divert and confuse 
the minds of the jury. — Id. 

App. 1921. Allegation in a petition that 
the “defendant, its agents, servants, and em- 
ployees in charge of and operating the car, 

♦ ♦ * carelessly and negligently caused and 
permitted said cur ♦ * * to strike and 

collide with another car upon the same track,” 
etc., held a general charge of negligence as to 
operating the car on which plaintiff was rid- 
ing, and not specific negligence, though the 
crowded condition of the car was alleged, but 
only in explanation of plaintiff standing 
where she did, and the case was properly sul>- 
mitted under a general charge as to such neg- 
ligence causing the collision, there being no 
question of any persons other than those in 
charge of the car on which plaintiff was rid- 
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In? being at fanlt. — Johnson v. Kansas City 
Kys. Co., 238 S.W. 942. 

App. 1922. Where a petition alleged 
that while plaintiff, about to leave defendant’s 
street car, was standing on the rear step, de- 
fendant negligently caused the step to be 
raised and the rear doors of the car to be 
closed, causing her to fall, and as another ele- 
ment of negligence that defendant closed the 
doors of the car, caught her clothing, and neg- 
ligently caused the car to proceed, dragging 
her, defendant cannot complain of an instruc- 
tion not submitting the element of dragging, 
which was not necessary to make plaintifTs 
case ; the evidence showing that the injuries 
resulted alone from the fall. — McDermott v. 
United Rys. Co. of St. Louis, 236 S.W. 1080. 

App. 1922. A petition alleging as 
grounds for negligence of defendant street 
railway, “Said car, because of the carelessness 
and negligence of the defendant, ♦ ♦ ♦ 
suddenly started down said grade between 
the last aforesaid streets with sudden and 
furious momentum, and the plaintiff, believ- 
ing said car would jump the track or run into 
something on the track while thus running, 
and it being apparent to her that she was in 
Imminent i>eril of life and limb, and being 
advised and assisted by the conductor in 
charge of said car, left said car while thus 
moving,” and received Injury, only charged 
negligence In permitting the car to run down 
the hill at a high rate of speed, and an instruc- 
tion warranting recovery for negligence of 
conductor in advising plaintiff to jump from 
the car was too broad, and unwarranted. — 
Hellar v. Kansiis City Rys. Co., 237 S.W. 811. 

In action by passenger for Injuries re- 
ceived when jumping from a street car beyond 
control, an Instruction permitting recovery if 
conductor advised plaintiff to jump was erro- 
neous where it did not require the jury to find 
that plaintiff alightcfl relying on such advice; 
there being some evidence that plaintiff acted 
ui>on her own initiative. — Id. 

App. 1923. In an action against a street 
railroad for injuries sustained by an alight- 
ing passenger at a crossing, an Instruction re- 
quiring the jury to find that large numbers 
of people customarily used the crossing at the 
time of the accident and for a long time prior 
thereto, as a condition of finding for plaintiff, 
held to sufficiently restrict the jury to the 
facts shown in the evidence. — Brooks v. Union 
Depot Bridge & Terminal R. Co., 258 S.W. 
724. 215 Mo. App. 643. 

App. 1926. Submission of case for neg- 
ligence of carrier on theory of prematurely 


starting train while passenger was boarding 
it held not error, notwithstanding averments 
of petition as to violence and extraordinary 
manner of starting train. — Stephens v. Mo- 
bile A O. R. Co., 285 S.W. 151. 

In action for injuries to passenger, predi- 
cated on premature start of train, refusal of 
instruction submitting defendant’s theory of 
accidental injury held proper. — Id. 

App. 1927. Refusal of instruction on ac- 
cidental Injury held not error, where prima 
facie case of negligence presented was not 
rebutted. — Thomas v. St. Louis-San Francisco 
Ry. Co., 293 S.W. 1051. 

App. 1927. Instruction on theory that 
street car was operated at negligent rate of 
speed held not error. — Myerson v. People’s 
Motorbus Co. of St. Louis, 297 S.W. 455. 

€=s» 322. — Verdict and findings* 

App. 1915. Proof that the prior starting 
of a car contributed to the injury held not to 
preclude a finding that the violent stopping of 
the car was the final proximate cause, without 
w'hich the injury would not have occurred. — 
Allen V. Dunham, 175 S.W. 135, 188 Mo. App. 
193. 

App. 1920. The finding against plaintiff 
passenger on the first count of her petition 
against defendant street railway seeking dam- 
ages for injuries when a car door closed on 
her wrist conclude<l the question of defendant 
street railway’s liability as to the cause of 
action counted on. — Carney v. United Rys. Co. 
of St. Ix>uis, 226 S.W. 308, 205 Mo. App. 495. 

Finding against plaintiff pa.ssenger on the 
first count of her petition against defendant 
street railway seeking damages for Injuries 
when a car door closed on her wrist did not 
conclusively establish the fact that plaintiff 
passenger received no blow whatever by the 
closing of the door, so that she was not dazenl 
when she alighted to the street, and unable 
momentarily to extricate herself from danger 
from the swing of the rear end of the car, 
which struck her and inflicted the Injuries for 
which she seeks recovery in the second count. 
—Id. 


(E) CONTRIBT^TORY NEGLIGENCE OF 
PERSON INJURED. 

^s»323. Appli'^ation of the dootrine to 
carriers in eeneral. 

Sup. 1800. While carriers of passengers 
are held to a very high degree of care, there is 
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a corresponding oldiffation on the pcirt of a 
passenger to act with prudence, and, if his 
negligence contributes to bringing about his 
injury, he cannot n»cover. — Weber v. Kansas 
City Cable Ry. Co., 12 S.W. S04, 1(K) Mo. 194, 7 
K R. A. 819, IS Am. St. Rep. 541, rehearing 
deniwl 13 S.W. 587, 100 Mo. 194, 7 L. R. A. 819, 
IS Am. St. Rep. 541. 

Sup. 1900. In an action against a street- 
railway comiiany for injuries, it is error to 
instruct that, if plaintiff was riding on the 
footl>oard of a grip car while it was running 
at its usual siieed, he was guilty of contribu- 
tory negligeiK^e unless he was a passenger, 
since his status as a passenger could not af- 
fect the question of his negligence. — Raining 
V. Metroixilltan St. Ry. Co., 57 S.W. 268, 157 
Mo. 477. 

Sup. 1903. A street railway passenger 
never assumes the risk of the company's neg- 
ligence.- Parks V. St. Louis & S. Ry. Co., 77 
S.W. 70, 178 Mo. 108, 101 Am. St. Rep. 425. 

Sup. 1927. Negligcme of inteiuling pas- 
senger in personal injury suit is not avail- 
able as defense* unless it contributed to in- 
jury. — Sugarwater v. Fleming, 293 S.W. Ill, 
316 Mo. 742. 

App. 11)04. The rule imposing on carri- 
ers of passengers the biglu'st degree of care is 
applicable to an injury in tin* production of 
which the passenger is n factor. — McKinstry 
V. St. I^ouis Transit ('o., 82 S.W'. 1108, 108 Mo. 
App. 12. 

App. 1908. A pas.s(‘nger on a freight 
train (M)uld assume that a coupling of cars of 
the train woiihl he made* withe>ut negligence. — 
Mitch(*ll V. tliicago & A. Ry. 112 S.W'. 
291, 132 Mo. App. 143. 

Though ne’gligeiit toward a i)asseng(*r, a 
railway ce)mi»any is not liable* for resulting 
injury if his failure* te) use* ordinary care con- 
tributed to the injury. — Id. 

.^324. Statutory provisioni. 

Sec ejcplanatioii, page Hi 

^zs>325. Care required of passengers in 
general. 

A passenger is required to exorcise only 
ordinary care for his safety. 

— Sup. 1903. Rocker v. I4iie*oln Re*al Estate & 

Ruilding Ce)., 73 S.W'. 581, 174 Me>. 246 ; 

App. 1908. Mitchell v. Chicago & A. Ry. 

iU)., 112 S.W\ 291, 132 Mo. App. 143; 

(1909) Martin v. Missouri Pac. Ry. Co., 

119 S.W. 444, 137 Mo. App. 694. 


Sup. 1886. The discomforts and dangers 
naturally Incident to travel by rail are greater 
on freight tlinn on passenger trains, and call 
for a correspondingly higher degree of care on 
the part of passengers. — Harris v. Hannibal & 
St. J. R. Co., 1 S.W^ 325, 89 Mo. 233, 58 Am. 
Rep. 111. 

Sup. 1886. In an action by a woman in 
good health, 65 years old and weighing 176 
pounds, to recover damages for iK*rsonal in- 
juries occasioned l»y th(‘ starting of a train 
while she w’as in the act of alighting, the jury 
may take into consideration the “age, sox, and 
physical condition’* of the i>laiiitilf in deter- 
mining whether slie exercised ordinary care 
and diligence at tlie time of the accident. — 
Hickman v. Missouri Pae. Ry. Co., 4 S.IV. 127, 
91 Mo. 433. 

App. 1883. lVh(*lhcr a passenger on a 
railroad train had lHH*n guilty of contrihutory 
negligence*. See (’ondy v. St. Louis, I. M. & 
S. Ry. Co., 13 Mo. App. 588, memorandiiiii. 

C=>326. Care required of children and 
others under disability* 

Instructions, see iM)st, €=»348. 

Sup. 1886. In alighting from a stn'ct car, 
a child of 8 y(‘ars old can only he* held to a 
reasonable degree* e^f e*are ae*e<>reling (e) he*r 
ye^ars. — Mue*blliause‘n v. St. Louis R. Ce)., 2 S. 
AV. 315, 91 Mo. 332. 

App. 1891. Ni*glige*ne*e e*aunot ordinarily 
be imi)Utt‘el le) a e*liilel af the* age of six .\e*ars, 
iujure*el while* dismounting from a siren*! e-ar. 
— Rne-k V. People*’s St. Ry., EU*clric Light & 
Powe*r Ce)., 46 Me). App. 5.55. 

0=>327. Awaiting and seeking transpor- 
tation. 

Que*stie)ns for jury. se*e i)e)st, ^=^347. 

Sup. 1893. Pe*rs'ous going to and from 
trains must know that ele^iK)ts are more* or less 
croweleel eui sueh oe•(^•^sie)ns, and should at sue*h 
limes and plae*e*s leM)k where the*y are stepping 
nnel he e)hse*rvant e)f what is going e)n are)uiid 
them. — Sargent v. St. I.<e)uis & S. F. Ity. Co., 
21 S.W'. 823, 114 Me>. 348, R) H R. A. 460. 

AVluTe* the neglige‘nce oounte'd on by plain- 
tiiT is a ifailure to prope*rly liglit the platform 
and in ipe*rmitting mail hags to be thrown on 
it, anei the defendant relies on contributory 
neglige*nce, it was not proi>er to instruct that 
it w’as m)t the plaintiff’s duty to exiKKrt and 
ainticiipatc* e>hstrii(die)n on the platform, that 
she liad the right to l)eliewe the platform w^as 
safe and free of obstructions, and that if she 
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did not discove-r the mail and the offi- 

cers and servants failt^l to warn her of such 
obstructions, then she was not guilty of neg- 
ligence. — Id. 

Sup. 1010. That one struck by a train 
while crossing tracks on station premises was 
an invitee and had gone there for the purpose 
of taking a train did not relieve him from tlie 
iK'ciNssity of exercising ordinary care. — State 
ex rel. Peters v. Keynolds, 214 S.W. 121. 

Sup. 1021. Where decedent was await- 
ing tlu» arrival of an ac*coinniodatlon train 
at a suburban station, and perceived a train 
rapidly approiicliing, it was her duty to see 
just where the moving engine was, and the 
rate of its spml, before attempting to cross 
tli(» track (lir(H-lly in front (vt it. — State ex 
r(*l. St. Lfonis-San Francisco Ity. Co. v. Iteyii- 
olds, 233 S.W. 210, 280 .Mo. 470, quashing judg- 
namt and o'pinion (App.) Martin v. St. Luuis- 
San Francisco Ity. C^o., 227 S.W. 120. 

Sup. 102.’!. Prospective passenger has 
right to exi)(‘cl that car will have headlight, 
that warning signal will be given, and that 
<’ar will st(q) at platform. — Willi v. United 
Kys. Co. of St. Louis, 274 S.W. 24. 

ProsiK‘(tive passemger required to exer- 
cis(‘ ordinary (-are in watching for approach- 
ing car. — Id. 

Sup. 1027. Intending passenger was en- 
titled to pr(‘snnie car would be oiierated with 
ordinary <‘are and would stop on signal. — 
Sngarwater v. Fleming, 203 S.W, 111, 310 Mo. 
742. 

App. 1881. Passengers have n right to 
assuiiK* that the grounds adjacent to the cars 
Indonging to the coiniwny within the limits 
in whh'li i)as'Song(‘rs naturally go to and from 
Iho train are in a condition to .l)e s;ife for 
ordinary transit, even on a dark night. — 
(’hance v. St. Ltmis, 1. M. & S. Ity. Co., 10 Mo. 
Apj). 331. 

App. 1S04. Tt is the duty of a passenger 
or intending passenger, while waiting for the 
arrival of the train at a depot, to occupy the 
premises provided for passengers, and in go- 
ing to and from the station platforms and 
trains to use the ways and means provided 
for that purpose. — (Tunderman v. Misso'uri, K. 
& T. Ity. Co.. 58 IMo. App. 370. 

Where a carrier of passengers main- 
tained a convenient and safe passenger plat- 
form and comfortable waiting rooms at a de- 
pot, an intending passenger, injured by rea- 
lison of falling into an excavation under a 


platform erected for the freight traffic, cannot 
recover for the injury sustained ; he having 
knowledge that the latter platform was used 
exclusively for the freight business. — Id. 

An intending passenger, waiting for a 
train at a depot, who left the comfortable 
waiting rooms and well-lighted passenger 
platform and went into the darkness on the 
company’s freight platform, without giving 
heed to existing conditions patent to his senses 
and sufficient to have warned an ordinarily 
prudent man of the probable danger of pro- 
cmling further, was guilty of contributory 
negli'gen<*e, precluding a recovery for injuries 
sustaine<l by reason of an excavation under 
the freight platform. — Id. 

App. 1804. Where it is shown by the 
proof that an entire platform was in actual 
use as one continuous platform for the ac- 
commodation of defendant’s piis.sengers in en- 
tering and alighting from its trains, jmssen- 
g(‘rs will not be held to a knowledge that it 
was the secret intention of the railroad com- 
l>any that portions of the platform were for 
use in handling freight, Iwiggage, anti express 
matter. — Waller v. Missouri, K. & T. Ky. Co., 
59 Mo. App. 410. 

App. 1909. Where, though plaintiff knew 
that the tracks w’liere he attempted to iKXird 
a street (‘ar ran close together so that the 
bumiiK^ps of iKussing cars sometimes touched, 
he also knew that it was defendant’s practice 
to avoid having ears pass at that ix>int, and 
the idace wli(‘re he altempte^l to board the 
car was i)rovided by defendant for taking 
on passengi'rs, he (N)uld assume tOiat there 
was no danger from passing cars on the otli- 
er track and was not lH)iind to watch a ctir 
on the other track on the otlier side of the 
cross-street to see if it was going to pass the 
ear he was boarding. — Scott v. Metroi>olitaii 
St liy. Co., 120 S.W. 131, m Mo. App. 190. 

App. 1911. A passenger has no right to 
enter a private tel(‘graph office in a stati\)n 
witliont invitation. — UobcTts v. Wabash K. 
Co., 134 S.W. 89, 153 Mo. A^). 638. 

App. 1914. Wliwe decedent, desiring to 
board a train, crossed a track on which it was 
standing, and passtnl onto an adjoining track, 
where he was imiiKHliately struck and kille<l 
by anotlier train, whicdi he could have scmui 
had he looked before going onto the track, 
he was guilty o-f contributory negligence as a 
matter of law. — Ibirnham v. Chicago, B. & Q. 
n. Co., 102 S.W. 300, 175 Mo. App. 280. 

App. 1914. A passenger who. not famil- 
iar with a railroad station, walked around 
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the platform In the dark looking for the toilet 
room, was guilty of contributory negligence 
precluding recovery for injuries caused in a 
fall from such platform. — Hickman v. Mis- 
souri, K. & T. Ry. Co., 167 S.W. 1178, 180 Mo. 
App. 431. 

App. 1918. Decedent, though an Invitee 
on railroad station premises, negligently con- 
tributed to his death, where, after he got into 
clearing between two station buildings, and 
before passing onto main track, he did not 
look for approaching train, the headlight of 
which was visible. — Peters v. Lusk, 206 S.W. 
250, 200 Mo. App. 372. 

App. 1920. A man who in daylight en- 
tered upon railroad track immediately in 
front of a locomotive, with nothing to obstruct 
his view, held as a matter of law contribu- 
torily negligent. — Bninstetter v. Chicago & A. 

R. Co., 225 S.W. 1035. 

^s»328. Sntering oomveyanee. 

Instructions, see post, ®=»348. 

Questions for jury, see ix)8t, €»347. 

(1). In irenernl. 

Sup. 1909. Where a street car stops for 
a reasonable time for passengers and gives the 
signal to start before one attempts to enter, 
the invitation to enter cejises, and one there- 
after attempting to enter would be negligent, 
especially if he heard and understood the sig- 
nal. — Quinn v. Metropolitan St. Ry. Co., 118 

S. W. 46, 218 Mo. 545. 

Sup. 1920. A imssenger intending to 
board train at station platform is re^iuirtd to 
use reasonable diligence in boarding train. — 
May V. Chicago, B. & Q. R. Co., 225 S.W. tKK), 
284 Mo. 508. 

App. 1878. Negligence of passenger in 
boarding street car. See Schreiner v. St. 
Louis R. Co., 5 Mo. App. 596, memorandum. 

App. 1904. In an action against a street 
railway for injuries to a pas.seiiger causexl by 
a sudden jerk of the c*ar, where there was no 
evidence to show that a reasomible time was 
allowed plaintiff to reach a placi* of safety 
after boaixllng the car before the same wms 
started, she could not be held guilty of con- 
tributory negligence. — Stoddard v. St. Louis 
& M. R. R. Co., 80 S.W. 33, 105 Mo. App. 512. 

App. 1904. That a street car was not 
carrying passengers, hut was proceeding to a 
shed for the night, did not make a jierson at- 
tempting to board it guilty of contributory 
negligence, unless he knew, or by ordinary 


care could have known, that 1 he car was not 
carrying passengers. — Leu v. St. Louis Trans- 
it Co., 80 S.W. 273, 106 Mo. App. 329. 

App. 1906. A passenger, injured by the 
starting of a street car while (boarding it, was 
not guilty of contributory negligence in board- 
ing by the side away from the curb, where the 
ear was an open one with a running board on 
either side. — Costello v. St. Louis Transit Co„ 
96 S.W. 425, 119 Mo. App. 301. 

App. 1000. A passenger who steps on a 
train when it Is apparent that a coach is about 
to l»e shoved against It with dangerous vio- 
lence is guilty of contributory negligence. — 
Wi.se V. Wabash R. Co., 115 S.W. 452, 135 Mo. 
ApiK 230. 

App. 1900. Where, though plaintiff knew 
that tracks ran close together, he also knew 
that it was defendants practice to avoid hav- 
ing cars pass at that point, and place where 
he attempted to board car was provide<l by de- 
fendant for taking on rwissengers, he vixis not 
bound to watch car on otdier track on other 
side of cross-street to see^if it was going to 
pass car he was boarding. — Schott v. Metro- 
axditan St. Ry. Co., 120 S.W. 131. See Car- 
riers, ^327 in this Digest. 

App. 1914. Whore decedent, d(‘siring to 
board train, passed onto an adjoining tnick, 
where he was immediately struck and killed 
by another train, he w’ns guilty of <x>ntrll)U- 
tory negligence as matter of law. — Burnham 
V. Chicago, B. & Q. U. Co., 1(52 S.W. 300. See 
Carriers, ^327 in this Digest. 

App. 1915. That person, who had just 
boarded caboose of freight train, w^as stand- 
ing em platform, when thrown then^from by 
unusual jeTk, held not to make heir nc'gligeiit, 
as a matter of law. — Lindsay v. St. Louis & 
II. Ry. Co., 178 S.W. 276. 

App. 1919. Where plaintiff passemger 
was injured by the sudden starting of de- 
fendant's street railways company’s car 
which slie was botirding, eaiiseel to lose her 
balance, and was dragged and thrown upon 
the lavement, held that plaintiff was not neg- 
ligent because she held to the upright rotl or 
stanchion instead of letting go at once. — Bald- 
win V. Kansas City Rys. Co., 214 S.W. 274. 

^=9328 (2). At place other than station or 
platform. 

App. 1995. Defendant having placed the 
car on an unobstructed walk, leading direxitly 
to the steps, plaintiff, in choosing another 
way, was guilty of contrlbutoiy negligence, 
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precluding recovery. — Archer v. Union Pac. R. 
Co., 85 S.W. 984, 110 Mo. App. 349. 

App. 1906. A passenger voluntarily leav- 
ing the train at a station, knowing that It 
would pull down to another platform, held, un- 
der the circumstances, guilty of negligence 
precluding a recovery for Injuries sustained 
in attempting to regain the train. — I^aub v. 
Chicago, B. & Q. Ry. Co., 94 S.W. 550, 118 Mo. 
App. 488. 

App. 1913. A shipper of live stock who 
a<'c*omi)cinies the stock may rely on the direc- 
tions of the conductor and station agent as to 
where the cal)oose will be, and that it cannot 
!»o boarded at the station. — Ohorn v. Mis- 
muri, K. & T. Ry. Co., 153 S.W. 10(i0, 168 Mo. 
App. 518. 

App. 1919. Where a street car is tem- 
iwrarily sto-i>i)ed at a place other than a regu- 
lar stoi)([)lng plu<*e, and not to receive or dis- 
x'harge passengers, if one attempts to get on or 
off and is injured by the starting of the car 
tlie company cannot be charged with negli- 
gence, unites the conductor or inotormau 
knew, or had reason to know, that an attempt 
to get on or off was being made. — Elliott v. 
United Rys. Co. of St. Louis, 214 S.W. 234, 
201 Mo. App. 002. 

^=^9328 (3). Bonrdlnir movlnir car. 

Sup. 1895. A i)erson attempting to board 
an electric street railw'ay car while in mo- 
tion assumes the risks of injury only from the 
ordinary movements of the car. — Schepers v. 
Union Depot R. Co., 29 S.W. 712, 120 Mo. 
005. 

Sup. 1896. Whether or not deceased, who 
was a boy 14 years of age, was guilty of con- 
tributory negligence in trying to board a 
street car while in motion, depended to some 
extent on his experience, intelligence, and the 
rate of si)eed at which the car was then mov- 
ing, and he was not wholly absolved from the 
exercise of care in boarding the car while it 
was moving at a rate of speed of from three 
to seven miles per hour. — Sly v. Union Depot 
Ry. Co., 36 S.W. 235, 134 Mo. 681. 

App. 1891. It is contributory negligence 
for one to attempt to board a train moving 
at a speed from six to eight miles an hour. — 
Murphy v. St. Ix)uis, I. M. & S. R. Co., 43 Mo. 
App. 342. 

It is not contributory negligence as a 
matter of law for one to attempt to board a 
train moving at the rate of four miles an 
hour. — Id. 


App. 1892. In an action against a rail- 
road company for personal injuries, It ap- 
pc'ared that plaintiff was a passenger on a 
freight train and dismounted at a station to 
purchase a ticket ; the caboose being stopped 
at some distance from the station. After pur- 
<*haKliig the ticket and remaining in the sta- 
tion building for some five minutes, plaintiff 
started to board the train, but found that at 
this time the caboose was not at the station 
platform, and in attempting to catch hold of 
it as it went past plaintiff sllpi)ed and was 
injured. There was uncontradicted evidence 
that the cal>oose did in fact stop at the plat- 
form a sufficient length of time to allow pas- 
sengers to get off and on. Held, that the rail- 
road company discharged its full duty and 
was not liable. — Hays v. Wabash Ry. Co., 61 
Mo. App. 438. 

App. 1896. Where plaintiff was standing 
on the platform at a railroad station and a 
train was approaching the platform at a 
speed of from six to seven miles per hour, the 
speed constantly increjising, and the conduc- 
tor called to him to jump on, and he jumped 
on the impulse of the moment, doing so in a 
direction opi>osite to that in which the train 
\vas moving, he was guilty of contributory 
negligence. — Heaton v. Kansas City, P. & G. 
R. Co., 65 Mo. App. 479. 

App. 1904. A passenger's attempting to 
board a moving train is not negligence per se. 
— McKee v. St. Louis Transit Co., 83 S.W. 
1013, 108 Mo. App. 470. 

App. 1905. For one to board a moving 
street car is not necessarily such negligence 
as will bar a recovery for an injury caused 
by the acceleration of the speed of the car 
w'hile he was in the act of boarding it, but 
whether there is negligence depends on the cir- 
cumstances. — Schmitt V. St. Louis Transit 
Co., 90 S.W. 421, 115 Mo. App. 445. 

App. 1910. A passenger attempting to 
board a moving train is generally guilty of 
contributory negligence, precluding a recovery 
for the injuries received, though the carrier 
was guilty in the first place in not stopping 
its train a reasonable time for the passenger 
to enter it in safety. — Johnson v. St. Joseph 
Ry., Light, Heat & Power Co., 128 S.W. 243, 
143 Mo. App. 370. 

App. 1911. One attempting to board 
moving car which had started to run over via- 
duct used exclusively for street car traffic is 
as matter of law negligent. — Mathews v. Met- 
ropolitan St. Ry. Co., 137 S.W. 1003. See Car- 
riers, ^347(5) in this Digest. 


Consult Pocket Part for later cases. For explanation, see page iiL 




^328(3) 


CARRIERS 


GMD— 442 


App. 1012. Where a person who had 
frequently boarded a moving street ear was 
asked by the motorman to board a ear while 
moving, there was an invitation to him to 
board the ear. — Fults v. Metropolitan St. Ry. 
Oo., 148 S.W. 210, 164 Mo. App. 101. 

App. 1914, One who attempted at ele- 
vated station to board moving ear held guilty 
of contributory negligence as matter of law, 
where step of car was within a few feet of 
guard rail at end of platform, at which iK)lnt 
company maintained a sign warning against 
boarding moving cars. — Speaks v. M(‘(roi>oli- 
tan St. Ky. Co., 166 S.W. 864. See Carriers, 
^.’547(5) in this Digest. 

^=9320. In traniit. 

Instructions, see post, C=>^J48. 

C=»330. — Conduct in general. 

Sup. 1S67. Wliere a passenger, while 
riding on defendants’ railroad, had his arm 
broken, and became permanently disabled, by 
the train’s coming in contact with a wr(H*ked 
train of freight cars which the railroad com- 
pany had negligently sufTered to remain upon 
the side of the track, the fact that at the time 
of the accident he was sitting in one of the 
ears with his elbow on the window sill, and 
resting his head on his arm, has no tendency 
to show contributory n(*gligenc(*. — Winters v. 
Hannibal & St. J. H. Co., iJl) :Mo. 468. 

Sup. 1907. Where plaintiff boarded a 
crowded street car, and was permitted to take 
a seat in a box on the front platform, being 
unaware that an electrical explosion might oc- 
cur in close proximity to her, she was not 
guilty of contributory negligence barring re- 
covery for injury received in leaping from the 
car when an explosion occurred. — Williamson 
V. St. I.ouis Transit Co., 100 S.W. 1072, 202 
Mo. ;}4.j. 

App. 190.“). One who travels on a freight 
train assuim*s the risks incident thereto from 
jerks or jolts accompanying the movement of 
such trains, and is refiuired to exercise a high- 
er degree of care than when traveling on a 
passenger trjiin. — (lt)(M) Young v. Missouri 
Pac. Ky. Co., S4 S.W. 175, atlirmed 88 S.W. 767, 
113 Mo. App. 636. 

App. 1910. That passenger in leaving 
baggage coach and closing door by taking hold 
of door knob did not look to see if there* would 
be danger of mashing his linger, did not charge 
him with contributory negligence. — Creason 
V. St. Louis, I. M. & S. Ry. Co., 130 S.W. 445. 
See Carriers, ^.‘137 in this Digest 


App. 1013. Where a paseenger, oydered 
by the porter to remain in the smoking car, 
remained without protest, and no one knew 
that the smoke was making him sick, he could 
not recover. — Russell v. St. I^ouis & S. F. U, 
Co., 161 S.W. 638. See Carriers, ^336 in. 
this Digest. 

App. 1928. Provision of cattle caretak- 
er’s coutrac't requiring carrying lantern did 
not apply where he w.-is injured while walk- 
ing along train. — Edmondson v. Missouri Pac* 
R. Co., 8 S.W.(2d) 103. 

^=>331. — Dangerous position. 

Duty of carrier as to management of convey- 
ance, see ante, ®»295. 

Preparatory to leaving conveyanc*e, see post, 
®=>333. 

Proximate cause, see iK)st, ^330. 

Questions for jury, see post, C=»347. 

<^331 (1). In general. 

Sup. 1880. Where a railroad company 
did not conspicuously post the notice prohibit- 
ing i)a.ss(*ngers from riding elsewhere tlnin in 
the caboose, as nHpiired by tin* statute provid- 
ing that in <*ase a passenger shall he injured 
while on the jdiitform of a car, or in any bag- 
gage, wood, or freight oar, in violation of tin* 
luaiited regulations of tin* comi)any posttvl up 
in a consi)icii()iis place inside of its passiaiger 
cars then in the train, the company shall not 
he liable, it was liable for an injury sustained 
to one riding on a freight car. — Sherman v. 
Hannihal & St. J. li. Co., 72 Mo. 62, 37 Am. 
Rep. 423. 

Sup. 1891. When* a passenger, without 
the cons(‘nt of the carrier, selects a place* to 
ride* which is ohvie)UsIy not inte*nde*el for that 
purpo.se*, and is hurt by reason of Imzanls 
peculiar to that |K)sition, he has no e-juise of 
actie)n. — Carroll v. Interstate Rapiel Transit 
Ce)., 17 S.W. 889, 107 Mo. 653. 

Sup. 1903. Ne*ithe*r on ge*ne*ral principles, 
nor under Rev. St. 1899. § 1080, providing that 
if a railreiael passe*iiger slmll be Injured while 
on the* platform, or in any baggage, wood, or 
freight car, in viedation of printed regula- 
tions poste'el inside* of the* pas.se‘ngcr cars, the 
compseny shall not he liable if at the time it 
fiirnishe*d rexrni insiek* its pa.ssonger cars suffi- 
cient for passengers, is a pas.se‘nge*r justified 
in taking a ijositlon, on account of the crowde'd 
condition e)f the* pas.senger car, on the top of a 
freight car, holding on to a brake with his 
legs dangling over the end of the* car. — 
Chanew v. i.rOuislana & M. R. R. Co., 75 S.W. 
595, 176 Mo. rm. 
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App. 1901. The fact that persons are 
permitted by the conductors of a street rail- 
way company to ride on the bumpers when 
tlie cars are crowded, and that they are recog- 
nized and treated as passengers, is an invita- 
tion to the public to take that position on their 
•cars when no other is available, and a person 
taking such position takes upon himself only 
such risk as is reasonably apparent. He does 
not assume the risk of being struck by a car 
coming up from the rear, or of being com- 
pelled to jump off to avoid a collision. — Pa- 
<iuin V. St. Louis & S. liy. Co., 90 Mo. App. 
118. 

App. 1902. Where plaintiff, while riding 
as a passenger in a caboose on a freight train, 
laid down on one of the seats along the side 
of the ear, with his head toward the engine, 
and in such a position that it was probable he 
would be bumiK'd against the framework of 
the seat, or thrown off the seat, by the usual 
violent jolting incident to the stopping and 
starting of such train, and was asleep when 
he w.‘is so injured, he was not entitled to re- 
cov(*r.v. — Krwin v. Kansas, Ft. S. &: M. Ry. 
Co., 08 S.W. 88, 04 Mo. App. 289. 

App. 1904 Negligence cannot legally be 
infern*(l from the act of a passenger in riding 
on a platform or footboard of a street car 
when a seat can be obtained, or from his tem- 
l>ornry use of such footboard to reseat himself. 
— Kreiimdinann v. .Tourdan, 80 S.W. o2*{, 107 
Mo. App. 04. 

App. 1900. Plaintiff having voluntarily 
pla(*ed himself in a jdace of danger, as the re- 
sult show(Hl, he was negligent, tlarngh he may 
not have anti('ipat('d danger. — Fusselman v. 
Wabash R. Co., 122 S.W. li:J7, 139 ]Mo. App. 
19S. 

App. 1910. In an action for death of a 
passenger who f(‘ll through the door of an 
•oi>en vestibule on th(» car in which he was 
riding, the miu’c fact that the danger was ap- 
parent or that he knew of it is not of itself 
sufficient to authorize a verdict for defendant 
on the score of contributory negligence, un- 
less he omitted to conduct himself with that 
degree of care usually exeredsed by an ordi- 
narily prudent person in the same circum- 
stances. — Johnston v. St. Louis & S. F. R. Co., 
130 S.W. 413, ir»0 Mo. App. 304. 

App. 1912. A street car passenger rid- 
ing on a bumper held not to assume the neg- 
ligence of the carrier. — Kirkpatrick v. Metro- 
politan St. Ry. Co., 143 S.W. SOo, 101 Mo. App. 
515. 


(2). StandlnflT In car. 

Sup. 1886. Where a passenger, riding in 
the caboose of a railroad train, knew, or by 
the exercise of ordinary care could have 
known, that the train had stopped to do some 
switching, and by the exercise of ordinary 
care could have known that a part of the 
train was likely to be back(*d against the 
part to which the caboose was attached, and 
that some concussion or jar would likely be 
produced in the caboose, but without think- 
ing about the approaching of the cars, and 
without paying any attention to whether th(* 
cars were approaching, left his seat and stood 
up in the car and was thrown down and in- 
jured, when he would not have been had he 
kept his seat or resumed it before the cars 
struck, he was guilty of such contributory 
negligence as bai*red his recovery against the 
railroad for the injuries. — Harris v. Hannibal 
& St. J. R. Co., 1 S.W. 325, 89 Mo. 233, 58 Am. 
Rep. 111. 

App. 1900. Carriers of passengers, even 
on freight trains, are not exonerated from 
negligence by the mere fact that the passen- 
ger was standing when he was injured. — Ful- 
lerton V. St. Louis, I. M. & S. Ry. Co., 84 Mo. 
App. 498. 

App. 1909. An exptulenced traveler was 
charg(*able with knowledge of the danger of 
standing in the aisle of a coach in a mixed 
train while the engine was switching, so as 
to prevent recovery for injuries received from 
a collision of the cars while in such position, 
whether or not warning signs were posted in 
the coat*h.~ Gabriel v. St. Louis, I. M. & S. 
Ry. Co., 115 S.W. 3, 135 Mo. App. 222. 

App. 1910. Where the caboose of a 
freight train carrying passengers was so full 
when plaintiff boarded it that plaintiff could 
not get a seat, he was not lu'gligent merely 
iM'cause he stood in the aisle. — Tickell v. St. 
l.ouis, I. M. & S. Ry. (^o., 129 S.W. 727, 149 
Mo. App. 648. 

App. 1918. A street car passenger was 
not m‘gligent as a matter of law simply be- 
cause she did not s(*at h(*rself at the very first 
opportunity, but passed to a seat more dis- 
tant from the door. — Shafer v. Kansas City 
Rys. Co., 201 S.W. Gll. 

(3>. Person ncconipanyliijBi: live 
stock. 

Sup. 1884. In an action against a rail- 
road company for the death of a person killed 
by falling from the top of a box car, where 
he was riding while in charge of stock, ovl- 
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dence that It was the custom of the railroad 
company to require passenj^ers in charge of 
stock to ride on the top of the cars at the 
place where plaintiff's intestate was killed 
was competent to show absence of contribu- 
tory negligence. — Tibby v. Missouri Pac. Ry. 
Co., 82 Mo. 292. 

Sup. 1900. Deceased was assisting in a 
shipment of cattle, and when the train was 
taken charge of by defendant the caboose was 
taken off, compelling deceased and others 
to ride on top of the cars. It was early in 
the morning, and quite dark, and as the train 
entered the stock yards it slowed up, to al- 
low the conductor to enter the office and get 
orders. Almost immediately after the con- 
ductor signaled to go ahead deceased fell from 
the train while attempting to walk from one 
car to another. The train was running very 
slowly and smoothly, and there was no un- 
usual jolt or jerk. Held, that deceased as- 
sumed the risk in stepping from one <‘ar to 
the other. — Neville v. St. l>ouis M. B. T. Ry. 
Co., 59 S.W. 123, 158 Mo. 293. 

Sup. 1903. Whether one accompanying 
live stock had a right to ride in the car with 
the stock while the train was in motion was 
immaterial, where the injury to him occur- 
red while he was in the car when it was 
standing still on the track. — Bolton v. Mis- 
souri Pac. Ry. Co., 72 S.W. 530, 172 Mo. 92. 

Sup. 1915. Contract for shipment of 
live stock, held not to authorize recovery for 
accident to caretaker while riding in stock 
car, contrary to provisions of contract. — Raw- 
lings V. St. Louis, & S. F. R. Co., 175 S.W. 935. 
See Carriers, ^334 in this Digest. 

Sup. 1923. Where plaintiff’s contract of 
sliipment of household goods, implements, and 
horses contemplated that he ride in the ca- 
boose, but instead he rode in the emigrant 
car, and was injurcnl from being struck by 
a horse when the car suddenly stopped while 
being spotted at a stockyard, held that he was 
guilty of contributory negligence precluding 
recovery unless the facts came within tlie 
humanitarian doctrine. — State ex rel. Vulga- 
mott V. Trimble, 253 S.W. 1014, 300 Mo. 92, 
quashing opinion (App. 1922) Vulgamott v. 
Payne, 245 S.W. 592. 

App. 1909. A contract with a railroad 
for the transportation of horses, which per- 
mitted the shipper to accompany the horses, 
and required him to look after and feed them, 
entitled him to enter the stock car at rea- 
sonable times for that purpose, but did not 
make the car a place for his transportation 


when not caring for the horses, though It 
did not in terms provide where he should 
ride.— Bruce v. Chicago, B. & Q. Ry. Co., 116 

S. W. 447, 130 Mo. App. 204. 

App. 1921. In view of Rev. St. 1919, | 
9938, requiring carrier to furnish a caboose 
for transportation of live stock attendant, 
owner of live stock, who rode in freight car 
in which live stock was being transported, 
instead of in the caboose, though his contract 
with carrier stated that a person accompany- 
ing live stock does so at his own risk of per- 
sonal injury, held contributorily negligent, 
precluding recovery for injuries sustained 
from sudden stop of train, causing horse in 
the car to be thrown against him. — Vulgamott 

T. Hines, 229 S.W. 394. 

App. 1928. Shlpi)er of stock, if he climb- 
ed up in car to light lantern for watering 
stock merely on statement of brakeman that 
train would be at stopping point some time, 
was contributorily negligent.— Lincoln v. St. 
Louis-San Francisco Ry. Co., 7 S.W.(2d) 460. 

(4). RtdlnflT on platform. 

Sup. 1872. As matter of law, the fact 
that a street-railway passenger voluntarily 
puts himself on the front platform of the car, 
when there Is room inside, will not absolve 
the company from liability for injuries there 
received by him.— Burns v. Bellefontaine Ry. 
Co., 50 Mo. 139. 

Sup. 1904. In an action against a street 
railroad for personal injuries received by a 
passenger from being struck on the arm by 
the brake handle while riding on the front 
platform of a car, the measurement of the 
platform showed that plaintiff had ample 
room to keep out of the way of the brake 
handle. He knew the handle was there, that 
the signal had been given for the car to start, 
and knew the brake handle would immediate- 
ly begin to revolve, but placed his arm with- 
in its radius. Held, that plaintiff was injured 
through his own negligence by having placed 
his arm in a place of known danger. — Brew- 
er V. St. rx)uis Transit Co., 79 S.W. 1021, 105 
Mo. App. 503. 

Sup. 1904. A passenger riding upon the 
platform of a car assumes the increased risk 
that may result therefrom in the ordinary 
course of things, when the car is properly 
driven or managed.— Magrane v. St. Louis & 
Suburban Ry. Co., 81 S.W. 1158, 183 Mo. 119. 

Sup. 1906. A passenger on a street car 
was injured by being thrown from the car by 
a sudden lurch. The passenger at the time 
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was standing on the front platform of the 
car. Prior to the accident he had experienced 
lurches at the place of the accident, but the 
shock at the time of the accident was more 
severe. He also knew of the defective condi- 
tion of the track at the place of the accident. 
Held, that the passenger did not voluntarily 
expose himself to danger by standing on the 
platform; he having a right to rely on the 
implied contract of safe carriage. — Wellmey- 
er V. St. Louis Transit Co., 95 S.W. 925, 198 
Mo. 627. 

Sup. 1908. A passenger on the platform 
of a street car has the right to presume that 
the tracks and cars are properly constructed, 
and that there are no hidden dangers con- 
nected with their operation. — Gage v. St. 
Louis Transit Co., 109 S.W. 13, 211 Mo. 139. 

App. 1883. Where, in an action to re- 
cover for the negligent killing of plaintiff’s 
intestate, it apT»eared that the intestate was 
killed while riding on defendant’s street car 
by reason of a derrick used by a contractor 
near the track falling on tin' car, because the 
car caught a rope attached to the derrick, 
the fact that the decedt'iit was standing on 
the rear platform was not evidence of con- 
tributory negligence. — Hunt v. Missouri II. 
Co., 14 Mo. App. 160. 

App. 1886. In the absence of any law or 
regulation ogain.st it, it is not negligence per 
se for a passenger to stand on the platform 
of a moving car, though there are seats in- 
side. — Gerstle v. Union Pac. Ky. Co., 23 Mo. 
App. 361. 

App. 1888. A passenger, who goes on the 
platform of a car after his station has been 
announced and the train has reduced speed 
to stop, is not riding or remaining on the 
platform within the meaning of Rev. St. 
1879, § 800. — Sehultze v. Missouri Pac. Ry. 
Co., 32 Mo. App. 438. 

App. 1896. Rev. St. 1889, § 2587, provides 
that in case any passenger on any railroad 
shall be Injured while on the platform, in 
violation of the printed regulations of the 
company posted up at the time in a conspicu- 
ous place inside of its passenger car, such 
company will not be liable for the injury, pro- 
vided said company at the time furnished 
room Inside its passenger cars sufficient for 
the proper accommodation of its passengers. 
Held, that this section is not complied with 
unless the carrier furnishes a seat for each 
passenger, and that, where a passenger la In- 
jured while standing on the platform of a 
car, he is not guilty of contributory negli- 


gence, and the carrier is liable, although at 
the time there was standing room inside of 
the cars. — Choate v. Missouri Pac. Ry. Co., 
67 Mo. App. 105. 

It is not negligence per se for a passen- 
ger to ride on the platform of a car. — Id. 

App. 1906. Where a street railway com- 
pany adopted a rule requiring u.sers of to- 
bacco to occupy the rear vestibule of a car, 
and plaintiff was occupying such position In 
compliance with the rule at the time he was 
Injured in a collision with another car, he 
was not guilty of contributory negligence be- 
cause he was not seated in the car. — Goodloe 
V. Metropolitan St. Ry. Co., 96 S.W. 482, 120 
Mo. App. 194. 

(R). Rldlnar on step or footboard. 

Sup. 1903. A street car passenger taking 
a dangerous position by standing on the car 
steps, outside of the gate, and on the side 
of the adjacent track, on which cars run in 
the opposite direction, is required to exer- 
cise that degree of care for his own safety 
w’hich prudent t)ersons under like circum- 
stances would observe. — Parks v. St. Louis 
& S. Ry. Co., 77 S.W. 70, 178 Mo. 108, 101 Am. 
St. Rep. 425. 

App. 1904. Where a passenger on a 
street car was injured while passing along 
the inside footboard to a seat by being struck 
by a car approaching on a parallel track from 
the opposite direction, and he had no knowl- 
edge that the tracks were so close as to ren- 
der his act dangerous, his failure to look 
around before going onto such footboard did 
not constitute contributory negligence. — Krei- 
melmann v. Jourdan. 80 S.W. 323, 107 Mo. 
App. 64. 

Where a passenger on a street car was in- 
jured while passing along the inside foot- 
board to a seat, a requested instruction that, 
if plaintiff could have obtained a seat on the 
outside of the car, but nevertheless went on 
the board on the inside, and thereby contrib- 
uted to the accident, he assumed the risk, and 
could not recover, was properly refused. — Id. 

In an action for injuries to a passenger, 
while passing along the Inside footboard of 
a street car to a seat, by being struck by a 
car going in the opposite direction, a request- 
ed instruction that the footboard was only 
intended to be used in boarding and alighting 
from the car was properly refused. — Id. 

App. 1908. A passenger, by riding on the 
running board, assumes only the risks Inci- 
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dental to that position, and not those result- 
ing from the failure of the carrier’s servants 
to observe due care in the management of 
the car. — Vessels v. Metropolitan St. liy. Co., 
lOS S.W. 578, 12U Mo. App. 708. 

(G). Limb or other part of person 
protrndijiff from ear. 

Sup. 1923. One permitting his arm to 
project somewhat from a street car window, 
receiving Injuries by contact with somthing 
beside the car, is in not every Instance guilty 
of contributory negligence barring ri»covery 
as a matter of law. — Ltdster v. Wells, 254 S. 
W. 75, 300 Mo. 2G2. 

^=39331 (7). RIdliiff In ear not intended for 
paMHenKem. 

Slip. 1S94. Deceased, who w(T(‘ killed in 
the wreck of a train, caused by its leaving the 
track, were not guilty of contributory neg- 
ligence by r<‘ason of sitting out on a ilat car, 
though tlie conductor had told th(*m he would 
rather they W(«uld go into a box car next Ik"- 
liind, as it was more comfortabh*, safer, and 
better there. — Derry v. Missouri Pac. Uy. Co., 
25 S.W. 220, 124 Mo. 223. 

App. 1015. A passenger riding in the 
baggage comiairtiuent of a car without ob- 
jiK'tiou held not guilty of contribut(»ry neg- 
ligence. — Anderson v. St. Louis & S. F. U. Co., 
178 S.W. 212. 

0==>332. — — Changing position. 

Sup. 18S4. Plaiiititr, a boy 14 or 15 
years of ag(‘, l<*ft his seat in a car on d(*fend- 
ant's train while it was in motion in order to 
pick up a package belonging to him which had 
fallen from the place where he had d(‘posittHl 
it : the car was suddenly check(*d and he was 
seriously injured. Held, that his action in 
rising from his seat was not contributory neg- 
ligcaice, there being no rule shown whi<*h 
lorbade i)as.sengers from standing up in cars 
while in motion. — (Vmdy v. St. Louis, I. M. 
& S. Jty. Co., 85 Mo. 79. 

App. 1894. A iMissenger in a crowded 
railroad car. who temporarily leaves his seat 
•ror a legitimate reason, is not thereby charged 
with contributory negligence, though, when 
he returns, the seat is occupied, and he is 
c()ini>elled to stand in the aisle. — Holland v. 
St. Louis & S. F. 11. Co., 79 S.W. 508, 105 Mo. 
App. 117. 

0=9333. Leaving conveyance* 

Acts in emergencies, see post, C=>338. 
Emergency, see post, ^338. 

Instructions, see post, ®=>348. 


Permission or direction of carriers, employes, 
st'e i>ost, ®»336. 

Questions for jury, see i)ost, ^347. 

^=:»333 (1). In general. 

App. 1902. An Infirm imssenger wlui 
fails to notify the currier of his infirmity 
and does not relieve liim.self of a burden, 
•though he has am]>le oji-port unity to do so be- 
fore alighting from a train, and stejis from a 
car to the platform without looking, is guilty 
of iH)ntrlbutor.v negligence, precluding’ his 
right of recovery for injurit's sustained while 
in the act of alighting. — Young v. Missouri 
Pac. Ky. (’()., 93 Mo. App. 2G7. 

App. 1015. A str(H*t car passenger in- 
jured by the car suddenly jerking forward 
held not guilty of contributory neglig'.‘nc(‘. — 
Schwaneiifeldt v. Metropolitan St. Uy. Co., 
174 S.W. 143, 187 IMo. App. 588. 

App. 1010. A crippled i)assenger injured 
by alighting from defendant’s train without 
assistance aft(‘r defendant’s servants had 
abandoned him was not dt‘priv(Hl of liis right 
of rt'covery nu'ndy because be knew there was 
no portable step present at the bottom of the 
car steps, but nevertheless attemi>ted to alight 
without assistance, providing be us<m1 ordi- 
nary care. — Turner v. Wabash 11. Co., 211 S. 
AV. 101. 

^s»333 (2). Preparing to leave conveyance 
before it Htopn. 

Sup. 1800. A passenger on a cablo car 
notified tlie gripman of ids intention to get 
olT at a crossing, and i>rt*paratory to doing so 
stepi>ed f)n a DK)M>oard running alongside the 
car on which pc-rsoiis getting ofT the car were 
obliged to stt»p. The motorman failed to stop 
at tlie crossing, and statt^l lie would let the 
liasseiigtu* off at the m‘xl crossing, and there- 
upon the passenger rtmiaineil standing on the 
footboard, Ihougli there were empty seats in 
the car, and, before r(*acliing tlie next street, 
he was killinl by the car colliding with a wag- 
on on the track. JleUL that the passenger 
was not guilty of contnbutory ni^gligence in 
remaining on the footboard while the ear was 
going to the next crossing, the position not 
having been voluntarily assumed by him. — 
Swecuiey v. Kansas City Cable Uy. Co., 51 S. 
W. 082, 150 Mo. 385. 

Nor was he guilty of contributory negli- 
gence in that he saw the obstruction which 
caused the injury on the track ahead of the 
car in time to have stepped hack into his 
scat, and failed to do so, as he had a right to 
assume that he would be carried safely, and 
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tliat the gripman would see the obstruction 
In time to prevent a collision. — Id. 

App. 1888. A passenger who approaches 
the door and platform of the car after the 
announcement of the station at which he in- 
tended to alight, and after the siieed of the 
train had been lessened, but before it had 
stopped, and who was thrown from the plat- 
form by a sudden jerk of the train in st^irting 
up again without having stoi)iKHl, was not 
guilty of contributory m^gligence in law. — 
Scbultze V. Missouri Pac. Ky. Co.. 32 Mo. App. 
438. 

App. 1<S02. Tt is not contributory negli- 
gence as a matt(*r of law for a passenger to 
stand by the door liefore the train has 
stopped, so as to ndieve the carrier for in- 
juri(*s receive<l by deft'cts in the door. — Mad- 
den V. Missouii Pac. Uy. Co., r)() Mo. App. 
«GC. 

App. 1004. Tt is not iK'gligeiice i)er se 
for a pMsseiiger to leave liis seat in a crowded 
car and g'ty to the platform b(*fore the car ar- 
rives at the crossing wIk'h* be intends to 
alight. — Pirn v. St. Louis Transit Co., 84 S. 
AV. ITm, lOS Mo. App. 713. 

App. liHl.l. A passeni;(*r riding on a 
freiglit train, who was familiar with the op- 
(‘rati(ni of such trains, \Aas guilty of eontribu- 
t(U'y negligeiK'e in ])n‘]»aring to leave the car 
as soon as tln^ (rain had made its first slop 
at his destination, and Ind'ore it had come 
to a full st(M>, and without wailing a sufflch'ut 
length of linn' to justify the inference that 
the sto]) was fin.al. — (lOtft) Young v. Alissouri 
Pac. Ky. Co., 84 S AV. 175, atlirmed 88 S.AA^ 
7()7, 113 Mo. App. 030. 

App. 1011. It is not negligence for a pas- 
seng(*r in a street car to g(‘r up from his seat 
on giving a signal for a slop and gV> to the 
jdalform and stand on it ready to get off 
when th(‘ ear stops.— TTolland v. M<4roiK»litan 
St. Ity. Co., 137 S.AA^ 095, 157 Mo. App. 470. 

App. ion. AVhere a passenger on a 
stre(4 ear, after signaling for a stop, went 
to the platform to alight when the car which 
was slowing down, stopped, she was not guilty 
oif negligence for the car comruiny permitted 
persons to ride on platforms and in the aisles, 
and for the further reason that, if passengers 
were not ready to alight when cars were 
stopped, traffic would be delayed. — Anderson 
V. Metropolitan St. Ry. Co., 141 S.AV. 461, 159 
Mo. App. 440. 

App. lOlG. AA’here after a street car ptis- 
seng(‘r had been told by conductor that she 


would be let off at a street, the conductor 
called the street and the car slowed up, it 
was not negligenee to arise and approach 
door.— Mod reU v. Dunham, 187 S.AV. 501, 564. 

(3). Allnrlitinff at place otlier thaa 
Mtatlon or platform. 

Sup. 1803. AVhere a stret‘t-rallway com- 
I>any adopts and publislies reasonable regu- 
lations as to where its (*ars shall st-op in tak- 
ing on and letting off passengers, one who Is 
injured by the sudden starting of tlie ear 
while allgliting at a point where the car has 
temporarily stopped to await a signal of a 
flagman, and not at a regular stopping ixiint, 
cannot recover. — .Jackson v. Grand Ave. Ry. 
Co., 24 S.AV. 102, 118 Mo. 109. 

Sup. 1005. Though an ordinance re- 
quired deftmdant street railway company to 
«stoi> its ears on the far crossing, yet cars 
having freiiuontly, to jdaintiff’s knowledge, 
hCH*n stopi>ed at the place of the accident be- 
fore r(*aeliing the far crossing, to receive or 
discharge passengers, and she having signaled 
the car to stoj» to let h(T off. she had a right 
to suppose, on its stopping before it reached 
tlie far crossing, that it stopiKul to let her 
off, so that, there being no suggestion that it 
stoi)i>od for any otluT i)urpnse, defendant can- 
not complain that tin* jury were authorized 
to find that it was sloppi‘(l for such purpose. 
— h>anklin v. St. Louis & M. li. R. Co., 87 
S.AV. 030, 188 Afo. ,533. 

Sup. 1000. A street ear passenger car- 
ried by his station and directed to alight in 
a dark, strange place has the right to assume 
that the place is safe, in the absence of di- 
r(*c4ions how to reach his destination. — Cos- 
sit t V. St. Louis & S. Ry. Co., 123 S.A\\ 560, 
224 AIo. 07. 

App. 1003. The doctrine of assumption 
of risk lias no application to the ease of a 
ims.s(mg(‘r injured while attempting to alight 
from an elei'tric car at a dangerous i»hice se- 
lected by the carmen, though she made no de- 
mand to have tht‘ car returned to a safe place 
for alighting. — Fillingham v. St. Louis Trans- 
it Co., 77 S.AV. 314, 102 Mo. App. 573. 

App. 1010. AAliere a conductor on a 
street ear called out the street at which phiin- 
tiff, a passongter, intmidcd to alight and the 
ear immediately stopped, she had a right to 
assume, in the ahsenc*e of warning to the con- 
trary, that the car had stojiped at such str€H»t, 
slie being nnac(iuainted with Uic neighbor- 
hood, and she was not guilty of contriiiutory 
negligence in attempting to alight, though the 
car had not, in fact, reached plaintiff's dos- 
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tinatlon. — McNally v. Metropolitan St. Ry. 
Co., 129 S.W. 464, 145 Mo. App. 127. 

App. 1911. Where a car atops at such a 
point as if in obedience to her signal, a pas- 
senger may reasonably consider the act of 
stopping as an invitation to alight, and may 
reasonably assume that the operatives of the 
car will conduct themselves accordingly. — 
Monroe v. United Rys. Co., 133 S.W. 645, 154 
Mo. App. 39. 

App. 1012. A i)assenger who has sig- 
naled the car to stop is justified in assuming 
that he might alight when the car did stop, 
notwithstanding it was in the middle of a 
block. — Gardner v. Metroix)litan St. Ry. Co., 
152 S.W. 98, 167 Mo. App. 605. 

^s>333 (4>. Allfflfttlnflr at wronflr end or part 

of car or on ^ronff aide of train. 

Sup. 1908. Where a carrier provideil a 
place for its passengers to alight, and stoppe<l 
its train there in the night after announcing 
the station, not having w^arned a imssenger 
not to alight at the front end of the coach, 
that end being a usual place of exit, a passen- 
ger could assume, in the absence of knowl- 
edge of danger, that she could safely get off 
at that end. — Reardon v. St. Louis & S. F. 
Ry. Co., 114 S.W. 961, 215 Mo. 105. 

App. 1903. An electric car running 
through a country district ran past a i>lat- 
form providwl for the exit of passengers and 
across a road, where it stopiied to ijermit a 
passenger to alight, the conductor calling* the 
station. There was a fo(*tboard along the 
side of the car, and plaintiff was pennlttetl to 
alight, without assistance or remonstrance 
from the carmen, at a place testified by her 
to have been 3 or 4 feet, and by others 22 
Inches, below the footboard, and where the 
ground was uneven. Held, that she was not 
guilty of contributory negligence, though she 
failed to go along the footboard to the rear of 
the car, which was opposite a level piece of 
ground. — Fillingham v. St. Louis Transit Co., 
77 S.W. 314, 102 Mo. App. 573. 

^s>333 (6). Allfftatlnar from moTlnv train 
or car In tfcncral. 

A ijassenger is not negligent as a matter 
of law in stepping from a car while It is in 
motion. 

— Sup. 1874. Wyatt v. Citizens’ R. Co., 55 

Mo. 485; (1884) Waller v. Hannibal & 

St. J. R. Co., 83 Mo. 008; (1885) Leslie 

V, Wabash, St. L. & P. Ry. Co., 88 Mo. 

50; 

App. 1887. Taylor v. Missouri Pac. Ry. 

Co., 26 Mo. App. 336 ; (1888) Jackson v. 
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St. Louis, I. M. & S. Ry. Co., 29 Mo. App. 

495; (1892) Duncan v. Wyatt Park Ry. 

Co., 48 Mo. App. 659 ; Richmond v. Quin- 

cy, O. & K. Ry. Co., 49 Mo. App. 104 ; 

(1896) Sanderson v. Missouri Pac. Ry. Co., 

64 Mo. App. 655. 

Sup. 1881. It is contributory negligence 
to attempt to alight from a moving train. — 
Straus V. Kansas City, St. J. & C. B. R. Co., 
75 Mo. 185. 

Sup. 1882. A passenger who jumped 
from a moving train and was striu^k by a 
train approaching on another track was guilty 
of contributory negligence. — Leuix v. Mis- 
souri Pac. Ry. Co., 76 Mo. 86. 

Sup. 1890. Whether a passenger jump- 
ing or stepping from a moving cable car is 
guilty of nt^gligence must dei)end on other 
circumstances than the speed of the curs, and 
If the rate of speed is so high and the place 
of descent so obviously perilous that a person 
of ordinary prudence would not attempt to 
get off, the act is contributory iiegligenct*, 
and will bar a recovery. — Wel)er v. Kansas 
City Cable Ry. Co., 12 S.W. 801, 100 Mo. 194, 
7 L. R. A. 819, 18 Am. St. Rep. 541, rehearing 
denie<l 13 S.W. 587, 100 Mo. 194, 7 L. R. A. 
819, 18 Am. St. Rep. 541. 

A passenger on a grip car pulled the rope 
for a stop at a (Tossing, but the signal, being 
out of order, gave no sound ; and, while tlie 
car was in full motion, without signaling the 
conductor or gripman, who was near him, he 
stepped out of a side door, which was oixm 
and unguarded, and was struck immediately 
hy a car passing on another track Held, that 
he was guilty of contributory negligence. — Id. 

Sup. 1922. Whether passenger was neg- 
ligent in not discovering that car was in mo- 
tion before attempting to alight when motor- 
man opened door /teW for tlie jury. — Ilibler 

V. Kansas City Rys. Co., 237 S.W. 1014. 

Sup. 1922. Where plaintiff, a young 
wennan 18 years of age, familiar with the 
movements of street cars, and in full i>os 
session of her faculties, stepped from a street 
car while it was running at the rate of lb 
miles per hour, she was guilty of such con 
trlbutory negligence as precludes a recovery 
where it does not appear that she was ex- 
cited, or was confronted with any emergency 
or peril, or that her attention was diverted. — - 
Kirby v. United Rys. Co. of St. Louis, 242 S. 

W. 79. 

App. 1892. Whether a railway company 
is liable for injuries suatalned by a passenger 
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In attempting to leave one of Its trains which 
Is In motion (lei>cnds, on all the circumstances, 
whether it was prudent for the person to at- 
tempt to leave the train. — Richmond v. Quin- 
cy, O. & K. C. Ry. Co., 49 Mo. App. 104. 

App. 1896. The fact that a person appre- 
hends danger in getting off a train while In 
motion does not prevent a recovery for inju- 
ries received provided the train was moving 
slowly and plaintiff acted as a prudent pt^r- 
son would have done under the circumstances. 
— Sanderson v. Missouri Pac. Ry. Co., 64 Mo. 
App. 655. 

App. 1904. It is not negligence per se for 
a passenger to alight from a moving train. — 
Cress V. Missouri Pac. Ry. Co., 84 S.W. 122, 
109 Mo. App. 716; Hecker v. (Uiicago & A. 
Ry. Co., 84 S.W. 126, 110 Mo. AiJp. 162. 

App. 1904. Where a railroad train did 
not stop at a station long enough to enable 
passengers, acting expeditiously, to leave the 
train in safety, a woman 63 years of age, 
weighing 200 iKUinds, attempting to leave the 
train at a time when it had attained a speed 
of from five to six miles an hour, was guilty 
of contributory negligence pretdiiding recov- 
ery for injuries sustained by her. — Hecker v. 
Chicago & A. Ry. Co., 84 S.W. 126, 110 Mo. 
App. 162. 

Apj). 1907. A passenger who attempts to 
alight from a car moving at a dangerous rate 
of si>eed and is injured, is guilty of negligence 
directly contributing to his injury, and can- 
not recover. — (Thio v. Metropolitan St. Ry. 
Co., 103 S.W. 142, 125 Mo. App. 710. 

App. 1909. It is contributory negligence 
for a female passenger to alight from a rapid- 
ly moving street car. — Scroggins v. Metropoli- 
tan St. Ry. Co., 120 S.W. 731, 138 Mo. App. 
215. 

App. 1910. Generally a passenger, 
alighting from the conveyance of a carrier, 
should wait until such conveyance has come 
to a complete stop, or is moving so slowly as 
not to enhance the danger attending an at- 
tempt to alight. — Craig v. Wabash R. Co., 126 
S.W. 771, 142 Mo. App. 314. 

App. 1911. A street car passenger should 
not attempt to alight when the car is moving, 
either before it has stopped, or after it has 
started after it has stopped. — Parker v. Unit- 
ed Rys. Co. of St. Louis, 138 S.W. 137, 154 
Mo. App. 126. 

App. 1918. A passenger who does not 
wait for train to stop or sees that it is not 


going to stop, and gets off and is injured, 
assumes risk of getting hurt on alighting, and 
can only recover where some negligent act 
such as a defective platform or unusual mo- 
tion of train accompanies act of stepping from 
train. — Rooker v. Deering Southwestern Ry. 
Co., 204 S.W. .556. 

App. 1924. Plaintiff, who fell in alight- 
ing from a car when the motorman opened the 
door while the car was still moving percepti- 
bly, and before it reached the place for pas- 
sengers to alight, held contributor lly negli- 
gent.— Delegarder V. Wells, 258 S.W. 7. 

^=»33.3 (n>. Allfriitinir from movlna: car on 
fatlnre to stop at station. 

If a passenger by tlie negligence of the 
agents of the carrier is carried beyond his 
.station, he can recover for the inconvenience, 
loss of time, labor, and expense of traveling 
back ; but if he leap from the train in order 
to avoid being carried by he does so at his 
own risk. 

— Sup. 1878. Nelson v. Atlantic & P. R. Co., 

68 Mo. .593; (1879) Kelly v. Hannibal A 

St. J. R. Co.. 70 Mo. 604 ; 

App. 1000. Owens v. Wabash Ry. Co., 84 

Mo. App. 143. 

Sup. 1880. A passenger who imprudent- 
ly alights from a moving train which has 
failed to stop at his station cannot recover 
for resulting injuries. — Price v. St. Louis, K. 
C. & N. Ry. Co., 72 Mo. 414. 

App. 1888. A passenger on a train who 
proceeded to walk out of the car when the 
train stopped at her destination, and con- 
tinued so to do although the train had started 
to move slowly, and was thrown from the 
platform by a sudden jerk of the train, was 
not guilty of contributory negligence as a 
matter of law. — Jackson v. St Louis, I. M. A 
S. Ry. Co., 29 Mo. App. 495. 

App. 1892. All the circumstances of each 
case must be considered in determining wheth- 
er in a particular case there was contribu- 
tory negligence or want of ordinary care in a 
passenger attempting to alight from a train 
which failed to come to a full stop at a sta- 
tion where he desired to alight, and it is not 
sound to select an Important fact which may 
occur in many cases and say that, being 
present, there must, as a matter of law, have 
been contributory negligence. — Richmond v. 
Quincy, O. A K. C. Ry. Co., 49 Mo. App. 194. 

1 7). Allghtlna: from movinir ear on 

failure to atop for •nfBolent time. 

Sup. 1873. Where the train stopped at 
the station only a minute, and a passenger. 
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when the siffnal was given, started for the 
door, but, l)eing incumbered with some bun- 
dles and her little child, and meeting incoming 
passengers, was delayed till her child had 
alighted, and the train had started, held that 
she was not barred from recovery for inju- 
ries sustained in jumping from the oar to the 
platform by the fact that the train was in 
motion. — LfOyd v. Hannibal & St. J. R. Co., 
53 Mo. 600. 

App. 1802. IVhere a train stopped for a 
very brief period at a station, but before 
plaintiff could get off it began to move, at 
which time she was in the act of moving 
from her seat along the aisle toward the door 
for the puri)ose of getting off, when the brake- 
man, seeing her, gave the signal to stop, which 
was done, causing the injury complained of, 
plaintiff was not guilty of contributory neg- 
ligence as a matter of law. — Madden v. Mis- 
souri Pac. liy. Co., 50 Mo. App. (UJO. 

App. 190G. A passenger on a street car 
is ontitltMl to assume that the (‘ondnctor will 
not start the car while the passenger is in the 
act of alighting, though he sees the conduc- 
tor’s arm raised toward the bell cord. — Hur- 
ley V. Metropolitan St. Uy. Co., 0(5 S.W. 714, 
120 Mo. App. 262. 

Plaintiff had been riding in the vestibule 
of defendant’s street car, which was full of 
people and tool boxes. The car came to a full 
stop at the point where plaintiff desired to 
alight, and as soon as the car stopped he en- 
deavored to g('t to the steps as fast as he 
could. There w(‘rc others aln'ad of him, whom 
he followed in his endeavor to alight as soon 
ns possible, and as soon as the man ahead of 
him got off he stepped down, and while in 
the act of doing so was suddenly thrown to 
the street by the starting of the car. Hrld, 
that plaintiff exercised reasonable dispatch in 
endeavoring to alight. — Id. 

App. 1910. A passenger attempting to 
alight from a moving train is generally guilty 
of contributory ru‘gligenco precluding a re- 
covery for the injuries received, though the 
carrier was guilty in the first place in not 
stopping its train a r(*asonable time for the 
passenger to leave it in safety. — Johnson v. 
St. Joseph Ry., Light, Heat & Power Co., 128 
S.W. 243, 143 Mo. App. 376. 

(8). Defectlre or nnllirhted plat- 
form. 

Sup. 1893. A carrier is not liable for in- 
juries to a passenger resulting from her fall- 
ing over mail sacks thrown to the station plat- 


form, from the train from which she alighted, 
if she did not anticipate the obstruction, and 
exercise due care in avoiding it. — Sargent v. 
St. Louis & S. P. Ry. Co., 21 S.W. 823, 114 Mo. 
348, 19 L. R. A. 460. 

Sup. 1894. A passenger, in leaving a 
train, has the right to assume, in the absence 
of information to the contrary, that he can 
safely pass across the company’s depot plat- 
form to take a conveyance to his destination. 
—Fullerton v. Fordyce, 25 S.W. 587, 121 Mo. 
1, 42 Am. St. Rep. 516. 

Ap?. li)24. A passenger on leaving a 
train must use ordinary care for her own safe- 
ty on the depot platform.— Rouss(*ll v. St. 
Louis-San Francisco Ry. Co., 257 S.W. 516. 

<^3^333 (9). LeavinK: premiHeB by liniirnper 

Su?. 1909. A street car passenger dis- 
charged into a dark, strange place between 
stalioiis, who is ignorant of the fact that he 
has betm carried by his station, must usi* or- 
dinary care for his safety in pr(K*eeding to 
his destination; but he is not recpiired to 
walk on the right of way to the next station. 
— (dossil t v. St. Louis & S. Ry. Co., 123 S.W. 
569, 224 Mo. 97. 

<^333 (10). CroMMlnsc other trnckM. 

Sup. 1929. One struck by str(‘et car 
when crossing street to change cars at inter- 
section could assume car striking him would 
not start without warning at speed violat- 
ing ordinance.— Wilson v. Wells, 13 S.W.(2d) 
541. 

App. 1927. Deced(mt, possessed of all 
faculties, walking around car and on other 
track witliout looking,^ hvjd guilty of con- 
tributory negligence, as*iuaMer of law.— Zlot- 
nikoff V. AVells, 295 S.W. 129, 220 Mo. App. 
869. 

^^334. Disobedience of rules of carrier. 

Sup. 1915. Contract for shipment of live 
stock, placing responsibility for care of stock 
upon caretaker, held not to authorize recov- 
ery for accident to him while riding in the 
stock car, contrary to the provisions of the 
contract.— Rawlings v. St. Louis & S. F. R. 
Co., 175 S.W. 935. 

App. 1914. The public are charged with 
notice of conspicuous warnings maintained 
by a street railway company at an elevated 
station witliout proof of actual knowledge. — 
Spc'aks V. Metropolitan St. Ry. Co., 166 S.W. 
864, 179 Mo. App. 311. 
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<8s>335. DlareKardlac dlreotlonj or warn- 
fwg of carrier’s employes. 

Sup. 1802. An instruction is proper that, 
if plaintiff attempted to board the moving 
train after being warned by the men in charge 
th(‘reof not to do so, he could not recover.— 
Fulks V. St. Louis & S. F. 11. Co., li) S.W. S18, 
111 Mo. 335. 

Sup. 1800. While the coiidiu'tor is su- 
preme in authority on a railway train, and 
may by force compel a passenger to remain in 
the cars provided for passengers, yet, his duty 
to the passt‘nger does not recpiire him to do 
so. A rcMpiest is sufficient ; and, if unheeded, 
and an injury to the passenger results, the 
carrier is not liable therefor. — Aufdiuiberg v. 
St. Louis, 1. M. & S. Uy. Co., 34 S.W. 485, 132 
Mo. 505. 

Acta by permisalon or direction 
of cariier’a employes. 

Admissibility of evidi‘ncc‘, see pj)st, ^=^34o. 
N('gligenee of earrhu*, s(k^ ante, <S=»2S0 322. 
Questions for jury, s(‘e post, <>==347. 

Sup. 1SS7. The slowing of a train as It 
approached a station, the sounding of the 
wliislle, the announcement hy the brak(*maii 
of the station, the stopping of the train, the 
act of the conductor and iirnkeman in leav- 
ing the caboose with a light, and tlie detach- 
ment of the engim* to take water, can, in an 
action for injnri(‘s received by a passenger, 
be (‘onstrued in no (dlier light than as a di- 
r(*ction to iiasscMigers to aliglit, and ])laintiff 
in the al»s(Mice of anything appearing to the 
contrary hud a right to conclude tliat it would 
is* safe for him to alight at that place. — Me- 
f!e(‘ v. Missouri I*ac. Ity. Co., 4 S.W. 739, 92 
.Alo. i:0S, 1 Am. St. K(*p- 70(1. 

Sup. 18 S 9 . Where a train stopped at a 
switch at niidniglit insl(*ad of the station, and 
tlu* emiductor told plaint iff to l)e <|uick and 
g('t off, and lie did, and f(41 into a waterway, 
plaintiffs failiin'. liy the light of a dim lan- 
tern of his own, to discover the wat(‘nvay, is 
not evidimce of contributory neglig(‘nce. — 
(irifflth V. Missouri Tac. K. Co., 11 S.W. 559, 
98 Mo. 1(58. 

Sup. 1893. It is not negligence per so for 
a pass('ng(*r on a street car to stand on the 
step of the car, outside of a gate plactnl be- 
tween the step and the platform, at the ex- 
press or implied invitation of the driver; the 
danger not being so obvious that it can be said 
that a reasonable man would disobey the 
invitation. — Seymour v. Citizens’ Ry. Co., 21 
S.W. 739, 114 Mo. 266. 


Sup. 189.5. The faet that a passenger, 
who leaps from a moving train beeause of a 
direction from u brakeinan in the car to jump, 
leaps from the rear of the car Immediately on 
receiving such direction from the brakeman, 
and leaps in the oi)i>o.site dirwtion from whl:*h 
the train is moving, without first attempting 
to discover whether there is any real danger, 
does not nec(‘ssaiTly show negligmice, he being 
aware at the time that the train was preceded 
a .short distance hy another train. — iMcPeak 
v. Missouri Pac. Ry. Co., 30 S.W. 170, 128 
Mo. 617. 

Where the brakeman stationed at the 
brake in the cupola of a caboose car, and so 
able to see np and down the track, on a signal 
for “down brakes,” excitedly and recklessly 
calls to the passengiTS in the car to “jump! 
jump for your lives!” the company is liable 
for injiirb's to persons jumping from the mov- 
ing train, though there is no real danger. — Id. 

Sup. 1S9(). A railway passenger is him- 
Rtdf responsible ff)r th(* result of placing him- 
self in a position of obvious pi'ril, even if per- 
mitted or encourag<»d to do so by the servants 
of the earl ier. — Aufdenberg v. St. Louis, I. M. 
& S. Ry. (!o., .34 S.W. 4S5, 132 Mo. 565. 

Sup. 15)05. Plaintiff, a jjassenger, was 
carried b^^yond her station, wlien the conduc- 
tor dir(*cted her to step out on a fiat ear and 
she was taken back by that means. On ar- 
riving at the station, the switchman in charge 
assiirtnl plaintiff that there was no means of 
alighting except for her to jump, and assisted 
her to the ground. As a result of her thus 
alighting, plaintiff snlfered a miscarriage. 
Hrid. that she was not guilty of contributory 
iK'gligence in not informing the switchman of 
her condition.— West v. St. Louis Southwest- 
ern Ry. Co., 86 S.W. 140. 187 Mo. 351. 

Sup. 1917. Order, dir(*<*tion, or request 
of persons in charge of moving car for pas- 
sengers to enter it may absolve such passen- 
gers from contributory negligence in so doing. 
— (ilnnn v. TTiited Ry. Co. of St. Louis, 193 S. 
\y. 814, 270 Mo. 517, L. R. A. 1917D, 1131. 

App. 1891. It is not negligence per se 
for a young passenger to attempt to hoard a 
train at the invitation of the conductor. — 
Murphy v. St. Louis, I. M. & S. R. Co., 43 Mo. 
App. 342. 

App. 1891. Where a child is invited by 
the carrier's employes to ride on the platform, 
the fact that the father of the child permitti'd 
him to remain there would not defeat rc*cov- 
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ery for his Injury. — ^Buck v. People’s St. Ry., 
Electric Light & Power Co.» 46 Mo. App. 

App. 1894. A imssenger is not negligent 
as a matter of law in jumping from a moving 
train when the brakeman shouted, “Jump for 
your lives,” and rushed for the brake. — Eph- 
land V. Missouri Pac. Ry. Co., 67 Mo. App. 147. 

App. 1896. Where plaintiff who was rid- 
ing in a box car with stock he was shipping 
went to the caboose to get oil for his lantern 
from the conductor, who directed him to come 
at the next stop, and in so doing, while walk- 
ing along the train with one hand against the 
cars, he fell into a culvert and was Injured, 
there was no contributory negligence ; plain- 
tiff merely doing what he was directed to do 
in a careful manner. — Nurse v. St. Louis & S. 
F. Ry. Co., 61 Mo. App. 67. 

App. 1900. A passenger, who in the 
nighttime was in danger of being carried by 
his station because of the failure of the car- 
rier’s servants to call out the station, by di- 
rection of a brakeman attempted to step off 
the train upon the station platform and was 
injured. Held, that it was within the scoiHi 
of the brakeman’s duty to direct the passen- 
ger to leave the train. — Owens v. Wabash Ry. 
Co., 84 Mo. App. 143. 

App. 1906. Though plaintiff, injured in 
getting off a street car, knew that the com- 
pany was sinking its tracks at such place, 
and of the general condition of the ground 
there, and saw two men slip and fall in get- 
ting off the car, yet, she having then said to 
the conductor that he could not expect her to 
get off there, and he having taken hold of her 
arm, got down to the second step, and said 
“Jump this way,” in doing which she slip- 
ped and fell, she cannot be held as matter of 
law, to have been guilty of contributory neg- 
ligence. — Senf V. St. Louis & S. Ry. (3o., 86 
S.W. 887, 112 Mo. App. 74. 

App. 1910. A passenger on a freight 
train carrying his live stock who, at the re- 
quest of the conductor, alighted from the ca- 
boose to assist in the saving of property en- 
dangered by a wreck of a part of the train 
was entitled to recover from injuries sus- 
tained in consequence of alighting from the 
caboose while in a dangerous position, as 
against the objection that he was a volunteer, 
as his act was that of a prudent and reason- 
able man justified by the conditions surround- 
ing him and the invitation of the conductor 
acting within the scope of his authority. — 
Austin V. St. Louis & S. P. R. Co., 130 S.W. 
386, 149 Mo. App. 397. 


App. 1913. Where a passenger, ordered 
by the porter to remain in the smoking car, 
remained without protest, and no one knew 
that the smoke was making him sick, he could 
not recover.— Russell v. St. Ix)ul8 & S. P. R. 
Co., 161 S.W. 638, 176 Mo. App. 457. 

App. 1916. A passenger may rely on the 
the invitation of a brakeman to occupy a 
place on car steps preparatory to getting off 
when the train stops or slows at a station. — 
Shelton v. Chicago, M. & St. P. Ry. Co., 190 S. 
W. 46. 

App. 1919. A passenger on a street car 
is entitled to rely on a well-established cus- 
tom that the motorman will not open the 
doors to allow passengers to alight until the 
car comes to a full stop, and, where the mo- 
torman opens the doors, his act may be con- 
sidered as a direction for passengers to alight 
then and there. — Tillery v. Harvey, 214 S.W. 
246. 

App. 1922. If, as claimed, a street car 
conductor opened the door and told a passen- 
ger to alight, while the car 'was moving, and 
while standing on the step, the cur Increased 
its sp€‘ed with a sudden jerk, injuring him, 
the company was not exonerated because the 
conductor opened the door at the passenger’s 
request. — Leonard v. United Rys. Co. of St. 
Louis, 239 S.W. 892. 

^=»337. Negligence as to Incidental dan- 
gers. 

Instructions, see post, ^348. 

Questions for jury, see post, ®=>347. 

Sup. 1921. A passenger on an interur- 
ban car having a vestibule in the center, with 
swinging doors communicating wdth laick and 
forward compartments, was not guilty of con- 
tributory negligence, as a matter of law, in 
placing her hand against the door jamb and 
immediately behind the rear of the door to 
steady herself while alighting, preventing a 
recovery for Injuries to her hand from the 
closing of the door. — Anderson v. Kansas City 
Rys. Co., 233 S.W. 203. 

App. 1878. For a passenger in a street 
car to expose his elbow to some extent from 
the window is not necessarily, and under all 
circumstances, negligence, but the question 
is to be resolved according to the facts of the 
particular case. — Miller v. St. Louis R. Co., 6 
Mo. App. 471. 

App. 1910. That a passenger in leaving 
the baggage coach and closing the door by 
taking hold of the door knob in the usual 
manner did not stop and look to see if there 
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would be danger of mashing his finger before 
he proceeded to close the door did not charge 
him with contributory negligence. — Creason 
V. St. Louis, I. M. & S. Ry. Co., 130 S.W. 445, 
149 Mo. App. 223. 

^=9338. Acts in emerKenciei. 

Questions for Jury, see post, ^347. 

Sup. 1885. Where a person is placed in 
peril by the recklessness or carelessness of 
another who owes him a duty of safely carry- 
ing him, the propriety of an attempt to escaiie 
a reasonably apprehended danger is not to be 
determined by what a person of ordinary pru- 
dence and care would have done under the 
circumstances. — Siegrist v. Arnot, 86 Mo. 200, 
66 Am. Rep. 424. 

Sup. 1801. At the crossing of a horse 
and a steam railway, the^ view of the latter’s 
track was obstructed until within 15 feet of 
it. A horse car was driven slowly upon the 
crossing, without warning from a gateman 
stationed at the crossing by the railroad com- 
pany, until the horses were on the crossing, 
when, as an engine approached on a down 
grade, the gateman shouted to the driver of 
the horse car to stop, and commenced to lower 
the gates guarding the crossing, but, when 
they were halfway down, shouted to him to 
go on. and began raising the gates; others 
shouted contradictory directions to him. The 
driver stopped, or nearly so, but, before he 
had stopped, plaintiff, a passenger in the 
horse car. in apprehension of a collision, 
jumiied from the car, and thereby was in- 
jured. Held, that the apprehen.sion of peril 
was reasonable, and such Jumping was not 
contributory negligence, though there was no 
real danger of a collision. — Kleiber v. People’s 
Ry. Co., 17 S.W. 046, 107 Mo. 240, 14 L. R. A. 
613. 

Sup. 1800. A passenger must have him- 
self believed the danger to be imminent in or- 
der to obtain damages, where he attempted 
to escape therefrom, it appearing he would 
not have been Injured if no attempt to escape 
had been made. — Chitty v. St. Louis, I. M. & 
S. Ry. Co., 40 S.W. 868, 148 Mo. 64. 

The liability of a railroad company, 
where a passenger Jumped from one of its 
cars when n collision seemed imminent, is to 
be measured by what a prudent person would 
have done under like circumstances. — Id. 

Sup. 1899. A passenger confronted with 
sudden danger while on a car is not guilty of 
contributory negligence merely because he 
fails to exercise what might have seemed to 


others the best Judgment in trying to avoid 
the danger.— Sweeney v. Kansas City Cable 
Ry. Co., 51 S.W. 682, 150 Mo. 385. 

Sup. 1907. An action will lie against a 
street railway comiiany for injury caused 
plaintiff in leaping from a car in which an 
electrical explosion had occurred, fiames is- 
suing in the part of the car where she was, 
where such explosions were of frequent occur- 
rence and tended to excite and frighten pas- 
sengers, though there was no evidence that 
other passengers had been excited or fright- 
ened ; it being common knowledge that such 
explosions would tend to frighten passengers 
situated as she was, and it appearing that 
the motorman leaped from the car before 
plaintiff did. — Williamson v. St. Louis Transit 
Co., 100 S.W. 1072, 202 Mo. 345. 

Sup. 1917. Conduct of passenger in leav- 
ing street car when conductor curses whole 
bunch and threatens to shoot is not inexcus- 
able; ho not being required to weigh nicely 
chances between which he chooses. — Hendrix 
V. T’nited Rys. Co. of St. Louis, 193 S.W. 812. 

Sup. 1018. Street railway was liable to 
girl passenger who Jumped from car on in- 
cline when it began to move backward only 
if peril or alarm was caused by negligence of 
railway, if npprehen.sion of peril was reason- 
able, and if apiiea ranee of danger was immi- 
nent. — Delfosse v. Lnited Rys. Co. of St. 
Louis, 201 S.W. 860. 

App. 1800. Where plaintiff was sitting 
in a car when it was derailed, and the car, 
after it left the rails, went bouncing over 
the ties at the rate of eight or ten miles an 
hour, and plaintiff ran to the rear of the car 
and Jumped off, a finding that plaintiff was 
not guilty of contributory negligence was 
proper.— Dimmltt v. Hannibal & St. J. Ry. 
Co., 40 Mo. App. 654. 

App. 1894. It cannot, as matter of law, 
be said that a passenger was negligent in 
Jumping from a train without looking to see 
if there was danger in remaining on, when 
the brakeman, who was in the cupola of the 
caboose, cried out, in a loud voice, “Jump for 
your lives!’* and immediately hurried to the 
brake; and it makes no difference that the 
language was not addressed to any one. — 
Ephland v. Missouri Pac. Ry. Co., 57 Mo. App. 
147. 

App. 1003. A passenger was alighting 
from a street car, and her left foot was on 
the lower step and her right foot in the air, 
and she had released her hold of the hand 
rail, when the car suddenly started, and, to 


Consult Pocket Part for later cases. For explanation, see page iii. 




<S==>338 


CARRIERS 


C M D— 454 


prevent being thrown on the ground, she 
threw herself backward in an effort to remain 
on the car, but missed the car, and was in- 
jured. Held, that the passenger was not 
guilty of contributory negligence. — Brazis v. 
St. Louis Transit Co., 76 S.W. 708, 102 Mo. 
App. 224. 

App. 1904. Where a street car was 
started before plaintiff succeeded in boarding 
it whereuixin the conductor seized plaintiff 
by the arm in an endeavor to drag him on the 
car, which failed, plaintiff’s direction to the 
conductor to release him as the speed of the 
car increased, and after the conductor had 
failed to stop the cur as plaintiff requested 
him to do, was insufficient to preclude a re- 
covery for Injuries sustained by plaintiff in 
falling from the car. — Shanahan v. St. Louis 
Transit (^o., 83 S.W. 783, 109 Mo. App. 228. 

App. 1006. Where a passenger was in- 
jured by jumping from a moving street car to 
avoid an apparently impending collision with 
an obstruction on the track, it is immaterial 
whether the obstruction was in “plain’’ view 
or not, or whether the action of other passen- 
gers increased her alarm. — McManus v. Met- 
ropolitan St. By. Co., 92 S.W. 170, 110 Mo. 
App. 110. 

App. 1911. That a passenger in a wagon- 
ette, injured in getting out while the horses 
were running away, with one line broken, 
would not have bwn injured had he retained 
his seat, will not iireveiit recovery, if getting 
out was the act of an ordinarily prudent and 
careful man in the same situation and cir- 
cumstances. — White V. Brickey, 137 S.W. 027, 
150 Mo. App. 278. 

App. 1911. An act done by a railroad 
passenger in the face of impending peril, 
caused by the company’s negligence, in order 
to avoid injury, is not contributory negligence 
as a matter of law, though it in fact con- 
tributes to the injury; the rule being the 
same as in case of negligence accidents gen- 
erally, where the peril of the injured person 
is created by another’s fault and the injured 
person is rightfully where he is. — Carrett v. 
Wabash B. Co., 139 S.W. 252, 159 Mo. App. 
63. 

App. 1915. A carrier is liable for inju- 
ries to a passenger ret*eived from instinctive 
acts of self-preservation, when, because of the 
carrier’s negligence, the passenger is sudden- 
ly confrcuited with danger. — Moore v. Metro- 
politan St. By. Co., 176 S.W. 1120, 189 Mo. 
App. 555. 


€=:>339. Proximate cause of injury. 

Instructions, st‘e post, ^348, 

Sup. 1867. In an action for damages 
against a horse-railway company for an inju- 
ry caused to a passenger by falling from the 
platform of the car, and the iwissing of the 
wheel over his leg, the court instructed the 
jury that, “although the ])laintiff was guilty 
of such carelessness or negligence as contrib- 
ut(*d to and brought about the injury by fall- 
ing off, yet if the car was stoi)i)ed, and after- 
wards the driver negligently, unskillfully, or 
recklessly started the car, and ran over the 
plaintiff’s leg, when, but for such starting, he 
might have been rescued without further in- 
jury. then the company was liable for such 
injury.’’ Held to be correct. — McKeon v. Cit- 
izens’ By. Co., 42 Mo. 79. 

Sup. 1871. One person will not be al- 
lowed to impute a want of vigilance to anoth- 
er, inj\ired by his act, as negligence, if that 
very want of vigilance was the consej[uence 
of an omission of duty on his own imrt. — Mor- 
rissey V. Wiggins Ferry Co., 47 Mo. 521. 

Sup. 1881. When the concurring negli- 
gence of plaintiff j^roxiinately contributed to 
cause injury, th(‘r(‘ can be no recovery, unless 
the injury was the dir(‘ct result of the omis- 
sion of d(‘fendant to us(‘ proixa* care to avoid 
injury after becoming aware of i)laiutiff’s 
danger. — Straus v. Kansas City, St. J. & C. B. 
B. Co., 75 Mo. 185. 

Sup. 1902. A passenger jumping from a 
moving train and slipping on a greasy plat- 
form could not r(‘cover if his negligence di- 
rectly contril)Ut(‘d to the injury, though his 
negligence was only slight. — Nc'wcomb v. New 
lork Cent. & 11. B. B. Co., 69 S.W. .348, 169 
Mo. 469. 

Sup. 1903. Where a passenger in an ele- 
vator is caught in the door, and the elevator 
raised abo\e tin* Poor, and then, through the 
negligtaico of the o]M‘rator, lowen*d in such a 
manner as to injure the passenger, his negli- 
gence in attempting to alight is no d(‘fense.-- 
Luckel V. Cmitury Bldg. Co., 76 S.W. 1035, 177 
Mo. COS. 

Sup. 1922. AVhero a street car contained 
a sign inviting passengers to leave by the 
front exit, and plaintiff went to the rear plat- 
form to alight, though defendant did not al- 
low her time to safely alight, and failed to 
close the vestibule door before starting the 
car according to its custom, its acts were not 
the proximate cause of the injury where 
plaintiff voluntarily alighted from the moving 
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car while It was rnnnlnpr at the rate of 18 
miles an hour. — Kirby v. United Rys. Co. of 
St. Louis, 242 S.W. 79. 

App. 1878. The neffligonce of a passen- 
ger injured does not preclude a recovery 
where his negligence is but the remote condi- 
tion of his injury, and the immediate and etfi- 
cieiit cause is the recklessness and careless- 
ness of the carrier. — Miller v. St. Louis R. Co., 
5 Mo. App. 471. 

App. 1SS5. Under Act Jan. 16, 1860, rel- 
ative to certain railroad companies, providing 
that such companies shall not l)e liable for in- 
juries to persons occasioned by their getting 
on or off the cars at the front or forward end, 
it is no defense to a railroad that the i)assen- 
ger was intending to get off at the front end 
of the car, wher(‘ such intention had nothing 
to do with her injury, but tlie sole cause of 
the injury was the careless handling of the 
brake by the driver of the car. — Nisseii v. 
?.;issouri R. Co., 10 Mo. App. 662. 

App. ISOl. (\)nc(*ding that the father of 
a child six y(‘ars of ag(' is guilty of negligence 
in permitting th(‘ child to ride unattended on 
the front idatform of the car with the driver, 
siu'h negligence* does not preclude a recovery 
for loss of services of the child r(‘siilting from 
injuries sustained by him through the subse- 
(luent m*gligence of the driver. — Ruck v. Peo- 
pl(*'s St. Ry., Electric iJght & Power Co., 46 
Mo. App. 555. 

App. 1002. In an action against a street 
railway company, where there was evidence 
of contributeiry n(*gligence sufficient to take 
that (jiiestion to the Jury, an instruction that 
if the injury was caused by the concurring 
negligence of plaintiff and defendants' agents, 
and the negligence of neither, without the 
<*oncurrence of the negligence of the other, 
would have caused said injury, plaintiff is not 
entitled to recover, was proper. — llornstein v. 
United Rys. Co. of St. r»uis, 70 S.W. 1105, 97 
Mo. Ai>ii. 271. 

App. 1908. Although a passenger may 
be negligent in standing on the running board 
of a ear, if the grijunan, knowing of his dan- 
gerous position, and that there is danger of 
his striking a wagon which the car is about to 
pass, takes no precautions for his safety, and 
he is injured, the proximate cau.se of the in- 
jury is the negligence of the carrier. — Vessels 
V. Mi'tropolitan St. Ry. Co., 108 S.W. 578, 129 
Mo. App. 70S. 

App. 1914. Where plaintiff's intestate 
negligently boarded a moving car wiiich was 


just leaving an elevated station, and before 
he could get into a position of safety on the 
steps the jerk of an acceleration of speed 
threw him off and he was killed, his own con- 
tributory negligence was the proximate cause 
of the injury.— Siieaks v. Mc'tropolitan St. Ry. 
Co., 166 S.W. 864, 179 Mo. App. 211. 

^s»340. Injury avoidable by care on part 
of carrier. 

Sup. In an action by a pas.mmger against 
the carrier for i)ersonal injuries, though 
plaintiff may have been guilty of m*gligeiice, 
and though that negligence may have (‘oiitrih- 
uted to the injury, yet, if defendant could hy 
the exerci.se of ordinary care jind dilig(*nce 
have avoided the injury, idjiiiitilT's n(‘gligence 
will not excuse or relieve d(*fendant from lia- 
bility. — (1.867) McKeon v. Citizens’ R. Co., 42 
Mo. 79; (1.869) Morris.spy v. Wiggins’ Ferry 
Co., 4.2 Mo. 380, 97 Am. Dec. 402. 

Sup. 190i). Where plaintiff attempted to 
board a street car after being warned by the 
motormnn not to do so, and the car could not, 
hy the exerci.se of ordinary care, be stopped 
in less than .35 to 45 feet, defendant is not lia- 
ble for injuries received by plaintiff while la'- 
iiig dragged that distance, luit would be lia- 
ble only for injuri(*.s received after th(» car had 
traveled that distance. — Crael’e v. St. Louis 
Transit Co., 123 S.W. 835, 224 Mo. 232. 

Sup. 191.8, In action for iK.*rsonal inju- 
ries to a passenger struck hy a street car when 
about to board it, the buinanitarinn doctrine 
held not applicable. — ^McMiens v. United Rys. 
Co. of St. lA>ui.s, 202 S.W. 10.S2, 274 Mo. 32G. 

Sup. 1919. Where decea.sed got off a car 
running on the north track and stood in the 
l)a.s.sag(‘way between tracks while a car was 
approaching on tlie south track, and then 
stei)iK*d in front of it and was struck and 
killed, the motonnan in charge of the car 
which struck had the right to i>resume that 
ho would not h*ave a place of safety and 
thrust himself suddenly in front of the car, 
and an instruction to that etTect, etc., was 
profi)er. — Schall v. United Rys. Co. of St. Lou- 
is, 212 S.W. 890. 

Sup. 1922. Where an intending passen- 
ger sto(Kl waiting for a car at what she con- 
sidered a safe distance from the track and 
so remained watcldng its api«*oach without 
entering or attempting to enter on the track, 
and was struck hy it. the carrier could not bo 
held liable under the humanitarian rule. — 
Butler V. United Rys. Co. of St. Louis, 238 S. 
W. 1077, 293 Mo. 259. 
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The motorman of a car, approaching in- 
tending passenger standing near track wait- 
ing for it to stop, would have been Justified, 
if he saw her, in assuming that she would 
move to a place of safety on the approach of 
the car, if she was standing too close. — Id. 

An intending passenger who signaled a 
motorman to stop when a car traveling at the 
rate of 25 or 30 miles an hour, was only 20 
feet from her, and was struck because sev- 
eral Inches too close to the track, could not 
recover under the humanitarian doctrine, in 
view of testimony that a car going at such 
rate could not stop in less than 00 feet. — Id. 

Sup. 1923. Where plaintiff, in violation 
of his contract with defendant which con- 
templated that he ride in the caboose, rode 
in an emigrant car with two other persons 
and his horses, which were separated from 
the remainder of the car by a strong parti- 
tion, held that while plaintiff's position was 
not a safe place to ride, it was not so perilous 
as to bring it within the humanitarian doc- 
trine; the word “peril” as used in that doc- 
trine meaning something more than a bare 
possibility of an injury occurring. — State ex 
rel. Vulgamott v. Trimble, 253 S.W. 1014, 300 
Mo. 92, quashing opinion (App. 1922) Vulga- 
mott V. Payne, 245 S.W. 592. 

App. 1885. Under Act Jan. 16, 1860, rel- 
ative to certain railroad companies, provid- 
ing that such companies shall not be liable 
for Injuries to persons occasioned by their 
getting on or off the cars at the front or for- 
ward end, it is no defense to a railroad that 
the passenger was intending to get off at the 
front end of the car, where such intention 
had nothing to do with her Injury, but the 
sole cause of the injury was the careless han- 
dling of the brake by the driver of the car. — 
Mssen v. Missouri R. Co., 19 Mo. App. 662. 

App. 1904. Plaintiff, alleging that he 
was injured by the sudden starting up of the 
car as he was getting on, may recover, not- 
withstanding any negligence of his in at- 
tempting to get on while it was moving, if 
those in charge of the car saw his situation, 
and thereafter started the car with the jerk. 
— Eikenberry v. St. Louis Transit Co., 80 S. 
W. 860, 108 Mo. App. 442. 

App. 1005. Plaintiff’s dress was caught 
in the door of an elevator as the door was 
closed after she entered it, and, the elevator 
being caused to descend Immediately there- 
after, the operator discovered plaintiff’s per- 
il, and reversed the elevator ; and, before it 


could be stopped, plaintiff was injured by be- 
ing caught between the elevator fioor and the 
ceiling. Held, that as any negligence on plain- 
tiff’s part must have occurred, if at all, before 
the elevator began to descend, and the oper- 
ator being charged with the duty to exercise 
unusual vigilance for plaintiff’s safety, if by 
the exercise of such vigilance he could have 
seen that plaintiff’s dress ivas caught in time 
to prevent injury to her, defendants were lia- 
ble.— Hensler V. Stix, 88 S.W, 108, 113 Mo. 
App. 162. 

App. 1906. Where, in an action against 
a street railway company for injuries to a 
passenger while attempting to board a moving 
car which he had signaled to stop, the evi- 
dence made out a prima facie case, which en- 
titled him to go to the jury on the question 
of negligence in suddenly increasing the speed 
of the car, instructions on the theory that if 
the passenger was guilty of contributory neg- 
ligence in attemiTting to board the car he 
could not recover, though the employes in 
charge of the car saw his perilous situation 
and made no effort to stop the cur and avoid 
the injury, w’ere erroneous, for one who neg- 
ligently places himself in a position of peril 
does not thereby license another to negligent- 
ly injure him.— Coleman v. St. Louis Transit 
Co., 93 S.W. 920, 117 Mo. App. 123. 

App. 1907. Where a passenger attempt- 
ed to alight from a car moving at a dangerous 
rate of speed, the operators of the car were 
not obliged to make an effort to avert danger 
to him, unless they saw his situation in time 
to have done so, and they were not charged 
with the duty of discovering his peril ; it not 
being reasonable to suppose that one would 
attempt to alight at such a time. — Ohio v. 
Metropolitan St. Ry. Co., 103 S.W. 142, 125 
Mo. App. 710, 

App. 1914. Where decedent negligently 
stepped in front of one of defendant’s trains 
when he was so close to it that there was no 
time to have prevented a collision, the hu- 
manitarian doctrine was inapplicable. — Burn- 
ham V. Chicago, B. & Q. R. Co., 162 S.W. 300, 
175 Mo. App. 286. 

App. 1922. In case Injuries to plaintiff 
riding in an emigrant car with his horses and 
other property, through negligent spotting of 
the car causing the horses to fall against and 
to break a partition in the car, where defend- 
ant’s servants knew that plaintiff was riding 
in the car and had no means of avoiding in- 
jury, the humanitarian doctrine was applica- 
ble whether he was oblivious to his danger or 
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not. — Vulgamott v. Payne, 245 S.W. 592, opin- 
ion quashed (Sup. 1023) State ex rel. Vulga- 
mott V. Trimble, 253 S.W. 1014. 

App. 1925. Where intending passenger 
stepped to edge of track and wav^ flag to 
stop train, and made no effort to extricate 
himself from danger until it was too late, car- 
rier could not be held liable under humani- 
tarian rule. — Tuck v. St. Louis-San Francisco 
Ry. Co., 268 S.W. 682, 217 Mo. App, 442. 

No matter how negligently engineer of 
train may disregard his duty to persons In 
places of danger, carrier cannot be held liable 
under humanitarian rule, unless there was 
failure by train crew to use ordinary care to 
avoid injury after something had occurred 
which should convey information to them that 
party in danger would not extricate himself. 
—Id. 

Where intended passenger stood so near 
track in using flag that train could not pass 
without hitting him, engineer hud right to as- 
sume that <le(*ea.sed would act as ordinarily 
prudent man in regard to his own safety and 
would step out of danger before train could 
strike him, even though it did not slacken Its 
speed. — Id. 

C=>341. Willful injury by carrier’s eni« 
plcy^s. 

Sec explan ation^ po>ge Hi, 

^=s»342. Contributory neglisenoe as 
ground of defense. 

^=n343. — Pleading. 

Conformity of instructions to pleadings, see 
post, ®=>348. 

Negativing contributory negligence in com- 
plaint, see ante, ®»314(6). 

Sup. 1903. The petition In an action by 
a street car passenger for injuries alleged 
negligence of defendants in bringing their 
cars in close proximity while meeting on a 
curve. The answer consisted of a general de- 
nial and a plea of contributory negligence, in 
taking a dangerous position on the step of the 
platform of the car, outside of the gate, and 
on the side next to the other track. Jfeld, 
that an additional plea alleging that the pas- 
senger knew, or by ordinary care might have 
known, the situation of the tracks, and that 
the danger of riding on the step was known, 
or by ordinary care might have been known, 
to the passenger, and that he assumed the 
risk, if intended to charge that his injuries 
resulted solely from his voluntary act of rid- 
ing on the step, war covered by the plea of 


general denial.— Parks v. St. Louis & S. Ry. 
Co., 77 S.W. 70, 178 Mo. 108, 101 Am. St. Rep. 
425. 

If the plea intended to allege that the 
passenger’s negligent act of riding on the 
step contributed to his injury, it was covered 
by the plea of contributory negligence. — Id. 

If the pleader Intended to allege that the 
position was so dangerous that injury to the 
passenger could not have been avoided by the 
exercise of the care incumbent on the carrier, 
and that the danger was obvious or known to 
the passenger, the plea was defective for fail- 
ing to so allege. — Id. 

Sup. 1994. In an action against a street 
railroad for injuries to a passenger, received 
w’hile attempting to get a seat in a car by 
w-ay of a foot board, next to a car line on 
which cars ran in the opposite direction, one 
of which struck plaintiff, defendant filed a 
plea of contributory negligence, asserting 
that plaintiff unnecessarily went on the side 
of the car on which he was injured, that he 
failed to look or listen for an approaching 
car, and that he leaned out, when by standing 
erect he could have avoided injury. Held, 
that the answer meant no more than that the 
plaintiff did not use the appliances provided 
by defendant with ordinary care, and hence a 
contention that the plea assumed that the ar- 
rangement or plan of the car was a dangerous 
contrivance, admitting defendant’s negligence 
in putting it into service, was untenable. — 
Allen V. St. Ix)uis Transit Co., 81 S.W. 1142, 
183 Mo. 411. 

Sup. 1929. Petition by one struck by 
street car while crossing street to change cars 
did not plead violation of humanitarian doc- 
trine.— Wilson V. W'ells, 13 S.W.(2d) 541. 

App. 1898. In an action against a car- 
rier for injury to a passenger in alighting 
from a moving train, the petition, and an in- 
struction predicated thereon, put the slowing 
up of the train and the direction of the con- 
ductor to the plaintiff to alight therefrom as 
concurrent, whereas plaintiff, the only wit- 
ness w’ho testified to the direction from the 
conductor, said that the conductor was not 
in sight when he alighted, and that the direc- 
tion or instruction was given to him before 
reaching his destination. Held, that this con- 
stituted a material variance on the question 
of contributory negligence.— Mason v. St. 
Louis, I. M. & S. P. Ry. Co., 75 Mo. App. 1. 

App. 1912. Answer in a street car pas- 
senger’s action for personal Injuries held to 
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allege contributory negligence. — Harmon v. 
United Rys. Co. of St. I^uis, 143 S.W. 1114, 
103 Mo. App. 442. 

App. 1022. In action for injuries to a 
livestock shipper riding in switched freight 
car, an allegation in the petition that, while 
spotting the car, defendant’s servants, though 
knowing of plaintiff's presence in the car and 
that he was exixwed to danger in time to 
have avoided injuring him by the exercise 
of ordinary care, were so ncglig(‘nt in the 
management of the car that the llv(‘ stock was 
thrown against him, held sufficient to let in 
evidence under the humanitarian rule. — A’lil- 
gamott V. Payne, 245 S.W. 502. opinion (plash- 
ed State ex rel. Vulgamott v. Trimble, 253 S. 
W. 1014, 300 Mo. 02. 

^==>344. — Presumption! and burden of 
proof. 

Instructions, see iM)Kt, ^34S. 

Sup. 1SS2. In an action against a carricT 
for injuries susfained by a passengcu- owing 
to defendant’s allegixl negligence*, an instruc- 
tion placing on plaintiff the l)urden of show- 
ing not only that he had b(*en injured by 
defendant’s negligence, but also that he had 
not be(*n guilty of contributory negligence, 
was (‘iToneous. — Swigert v. Hannibal & St. 
.1. K. (’o., 75 Mo. 475. 

Cup. 1009. In an aedion for injuries re- 
ceived whil(* a i)asseng<*r on an elevator, the 
evidence showed that plaintiff stepiMxl into 
the elevator; that there was no person in 
the elevator to run it, and, that iinnuMliately 
upon her stepping in, the elevator bt*gan to 
descend and she was injun'd in attempting 
to get out. Held, that the Imrden of show- 
ing that contributory negligence of plaintiff 
caused the tdevator to descend was on d<*- 
fendant. — (’ooiK'r v. (Vntury Realty Co., 123 
S.W. S4S, 224 Mo. 700. 

S'jp. 1915. There is a presumption that 
a passenger riding on the rear platform of a 
car, at the carrier’s invitation, was in the 
exercise of due care. — Hatchett v. United Rys. 
Co. of St. Louis, 175 S.W. S78. 

Sup. 10i8. In action for injuries sus- 
tained by prosi^ective passenger because of 
defects in approach to station i)latforin, de- 
fendant had the burden of showing contribu- 
tory negligence.— Gurtman v. Lusk, 208 S. 
W. 01. 

App. 1905. An experienced shipi)er, 
traveling on a freight train, wffio w’as familiar 
with the operations of such trains, must be 


presumed to have known that they do not 
always stop at the exact point intended, but 
must often be moved backwards or forwards 
after having stopped In order to reach the 
point at which the final stop is to be made. — 
(U>04) Young v. Missouri Pac. Ry. Co., 84 S. 
W. 175. judgment affirmed 88 S.W. 707, 113 
Mo. App. 030. 

App. 1000. A passeng(*r on a street car 
w’as injured while attempting to alight from 
a (*ar in consequence of its sudden starting. 
The passenger testifiinl that the car came to 
a standstill at a place where cars wore in 
the hal)it of stopping for the purpose of re- 
ceiving and discharging passengers; that she 
proceeded down the steps to alight; that as 
she reached the lower stop, and was in the 
act of stepjiing off. the car suddenly started 
with a jerk, throwing her to the ground. 
ITrld to establish a i)rima facie case of free- 
(ioni from contrilnitory neglig(*nce. — AVege- 
schiede v. St. Louis Transit Co., 04 S.^\^ 774, 
IIS Mo. App. 205. 

App. 1012. The burden of proving con- 
tributory iK'gligence of a jiassenger is on the 
carri(*r. — Harmon v. United Rys. Co. of St. 
Louis, 143 S.AV. 1114, 1(13 Mo. App. 442. 

App. lOK). In i)assenger’s action for in- 
jurh‘S, carrier In id to have burden of prov- 
ing its affirmative idea of contributory neg- 
ligence.- Abernathy V. Lusk, 182 S.A\^ 104J). 

App. 1017. Passenger on train will be 
presumed to have b(‘en in tin* exercise* of or- 
dinary care, which inclu(h*s presumption 
against suicide*, wh(*n he* went to rear end 
of train when it was in motion. — Daly v. Pry- 
or, 108 S.AA". 01, 107 Mo. App. 583. 

AVhile th(*re is a javsiimidion against con- 
trilmte»ry ncgligemce, such i)re‘sumption can- 
not take the ])lac(*, in action for death of i)as- 
senge*r, of affirmative proof of carrier’s ne*g- 
ligence. — Id. 

^=::>345. — Admissibility of evidence. 

Sup. 1884. To show that it was not con- 
tributory negligence for one accompanying 
stock to ride on the top of the train, evidence 
of the carrier’s custom to so transport st()e.‘k- 
men is admissible. — Tibby v. Missouri Pac*. 
Ry. C^o., 82 Mo. 202. 

Sup. 1884. AA’^here a passenger was in- 
jured by attempting to alight from a moving 
train whicli had not stopped long enough at a 
station to i)ermlt he*r to alight, evidemce that 
the Imakeman called to the passenger when 
she was standing on the platform : “Come on. 
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Hurry np” — was admissible In an action 
against the railroad comimny for the injuries 
n« a i;art of the res gestie and as tending to 
rel)ut the defense of contributory negligence. 
—Waller v. Hannibal & St. J. H. Co., 83 Mo. 
(>08. 

App. 1800. In an action by a shipper for 
personal injuries received while riding on de- 
fendant’s train, evidence of a practice among 
shipper’s of stock not to ride all the time in a 
caboose, but to catch on the train at any place 
if the train mov(‘d before they could catch 
the caboose, has no bearing on the controver- 
sy wher(» plaintiff’s evidence shows that he 
had ample time and opiwrtunity to get into 
the caboose if lie had seen fit to do so. — Tuley 
V. Chicago, B. & Q. Ky. Co., 41 Mo. App. 432. 

App. 1010. In an action for injuries to 
a passiniger who boarded a train at a station 
where there was no depot or agent, and was 
injured in closing the door of the baggage 
car, whither he had gone to make arrange- 
ments as to his baggage, toslimony as to the 
custom and re<iuirement of the railroad com- 
l)any that imssengers having baggage put on 
at stations where there was no agents were 
r(‘quired to go to the baggage coach to arrange 
about their baggage after boarding the train, 
and that, the conductor had told witnesses to 
go to the baggage coa(*h for that purpose, was 
admissible, tin* rigid rulcss as to ]>roving the 
existence of gen<‘ral customs not being appli- 
cfilile to the situation. — Creason v. St. Louis, 
T. .\r. S. By. Co., 130 S.AV. 445, 149 Mo. App. 
223. 

App. 1915. In an action by one injured 
in atlc'jiipting to board defendant’s street car, 
evidence of his intoxication at that time was 
admissible, but not his habitual drunkenness, 
iinh'ss his intoxication was denied. — Boggs v. 
Harvey, 178 S.W. 807. 

App. 1924. In action for injuries to pas- 
senger struck by projecting roof of station 
building as strtH't car pas.st'fl with plaintiff 
and others standing on footboard, testimony 
tliat car, because of speoti, rocked from side 
to side, held admissibie as tending to ac- 
(|ult plaintiff of contributory negligence in 
l(‘aning out from car. — Van Ijeer v. Wells, 203 
S.W. 493. 

^=s>346. — Sufficiency of evidence. 

(%)• In general. 

Sup. 1918. In action for injuries sus- 
tained by prospective passenger, because of 
defects in approach to station platform, de- 
fense of defendant railroad being that plain- 


tiff WAS negligent In using such approach in- 
stead of another, evidence held to justify ver- 
dict for plaintiff. — Gurtman v. Lusk, 208 S. 
W. 61. 

Evidence held not to show conclusively 
that plaintiff was negligent in not seeing a 
hole in the approach to station platform, or 
looking for it. — Id. 

Sup. 1927. Attempt of intending passen- 
ger to cross track before approaching car is 
evidence of belief that he could do so. — Sugar- 
water V. Fleming, 293 S.W. Ill, 316 Mo. 742. 

^=>340 (1). Bnterlnor conveyance. 

Sup. 1909. Plaintiff’s evidence held to 
show that the accident resulted from plain- 
tiff’s voluntary act in letting go his hold on 
the street car. — Quinn v. Metropolitan St. By. 
Co., 118 S.W. 40, 218 Mo. 545. 

App. 1905. Undisputed testimony, in an 
action for Injuries ineurrtKl while attempting 
to l»oard a railroad car, held to show that the 
plaintiff was mistaken in testifying that she 
was not thrown off her balance when the car 
started, so that su(*h testimony could not be 
relied on to show that she was guilty of con- 
tributory neglig(*nce. — New v. St. Louis & S. 
By. Co.. 89 S.W. 1043, 114 Mo. App. 379. 

App. 1928. Evidence held to eliminate 
question of (-ontributory negligence as show- 
ing injury by premature starting of bus, not 
in attempt to hoard moving bus. — Hayward 
V. People's Motorbus Co. of St. Louis, 1 S.W. 
(2d) 252. 

^^340 (2). In transit. 

App. 1885. In an action against a street- 
railroad company for personal injuries to a 
passenger who was knocked from a car while 
standing upon a st(‘p thereof with part of his 
body projecting beyond the side of the car, 
«‘vidcn(‘e considered, and held to show that 
plaintiff was guilty of contributory negligence. 
— Ashbrook v. Frederick Ave. By. Co., 18 Mo. 
App. 290. 

App. 1888. In an action by a passenger 
to recover damages for Injuries sustained by 
being thrown from the platform of a caboose 
by a jar caused in switching freight cars 
against the caboose, evidence held to show 
plaintiff guilty of contributory negligence. — 
Smotherman v. St. Louis, I. M. & S. Ky. Co., 
29 Mo. App. 265. 

App. 1910. In an action against a street 
railroad for death of a passenger who fell off 
a car, evidence held to show that the cause of 
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the mishap was deceased’s negligence. — Quls- 
enberry v. Metropolitan St. Ry. Co., 126 S.W. 
182, 142 Mo. App. 275. 

App. 1010. In an action against a street 
railway company, where plaintiff claimed 
that his arm was resting on the window sill, 
and through a collision with a passing wagon 
It was jarred outside of the car and there 
injured, evidence held) insufficient to show 
that plaintiff’s arm was not outside the car 
when the collision occurred. — Lange v. Metro- 
politan St. Ry. Co., 132 S.W. 31, 151 Mo. App. 
500. 

^=9340 (8). LeaTlngr oon^eyance. 

Sup. 1915. In an action under a Califor- 
nia statute for wrongful death of a caretak- 
er of stock, caused by stepping off the caboose 
in the dark and falling from a trestle, evi- 
dence held to sustain a finding that deceased 
was in the exercise of due care. — Miller v. 
Southern Pac. Co., 178 S.W. 885, 266 Mo. 19. 

Sup. 1920. Where the only evidence of 
negligent operation of the car was that it 
was suddenly started while plaintiff was 
alighting, it was not error to deny recovery if 
the jury found he did not attempt to alight 
until after the car had started. — Sivicek v. 
Dunham, 219 S.W. 594. 

App. 1903. The statement of a street car 
passenger, who, because of the sudden start- 
ing of an open car while he was standing be- 
tween two seats, in the act of alighting, was 
thrown forward toward the adjoining track, 
in which position he was struck by a car pass- 
ing on the adjoining track, that when he lost 
his footing he was not looking for a car on the 
adjoining track, but was looking where he 
meant to step, did not show that he meant to 
step onto the adjoining track without looking, 
and so did not show that he was guilty of con- 
tributory negligence. — Scamell v. St. Louis 
Transit Co., 76 S.W. 660, 102 Mo. App. 198. 

App. 1909. Evidence held to show that 
plaintiff was injured while attempting to 
alight from a rapidly moving car, and not by 
the sudden starting of the car after it had 
stopped. — Scroggins v. Metropolitan St. Ry. 
Co., 120 S.W. 731, 138 Mo. App. 215. 

App. 1912. In an action for injuries to a 
passenger in alighting from a car, an answer 
by plaintiff to a question on cross-examination 
held not to amount to an admission that she 
attempted to get off after the car had started. 
— Hutton V. Metropolitan Street Ry. Co., 150 
S.W. 722, 166 Mo. App. 645. 


App. 1016. In a suit by passenger in- 
jured on alighting by sudden jerk of train, 
the jury were warranted in finding him free 
from contributory negligence, although he at- 
tempted to alight with his hands in his pocket, 
not grasping a handhold, where the morning 
was cold, and he was an experienced traveler 
carrying no baggage, and the train had prac- 
tically stopped. — Stakebake v. Union Pac. R. 
Co., 185 S.W. 1166. 

4=>347. — — QuMtions for Jnrjr* 

^s»347 (1). In voaernl. 

Sup. 1908. In a passenger’s action for 
injuries an instruction which recited all the 
substantial facts and charged that plaintiff 
would be guilty of contributory negligence 
under the facts stated, being in effect a de- 
murrer to the evidence, was properly refused, 
where the question of contributory negligence 
was for the jury. — Rearden v. St. Louis & S. 
r. Ry. Co., 114 S.W. 961, 215 Mo. 105. 

App. 1877. Question for jury in action 
for injuries to a passenger as to his contribu- 
tory negligence. See Haderlein v. St. Louis 

R. Co., 3 Mo. App. 601, memorandum. 

App. 1919. Question of negligence under 
the humanitarian doctrine of engineer who, 
while switching, ran into passenger attempt- 
ing to cross track, close to which he had been 
walking, returning from water-closet to depot, 
held for the jury. — ^Anderson v. Pryor, 209 

S. W. 122. 

^s»347 C2). Care required of or In respeet 
to children and others under 
dlsabilltv. 

Sup. 1890. Whether a child nine years 
old has sufficient discretion to alight from a 
car without special attention from the conduc- 
tor is a question of fact. — Ridenhour v. Kan- 
sas City Cable Ry. Co., 14 S.W. 760, 102 Mo. 
270; affirming judgment 13 S.W. 889, 102 Mo. 
270. 

The proof being that plaintiff remained 
inside the cable car until the conductor gave 
the bell signal to stop, then went out on the 
step waiting till the car should come to a full 
stop, there was no error in submitting to the 
jury, “under all the facts and circumstances 
In proof,’’ “whether plaintiff [who was only 
9 years old] had at the time sufficient capacity 
and discretion to understand’’ that the steps 
were a more dangerous place than the inside 
of the car, in connection with the instruction 
that to entitle plaintiff to recover they must 
find plaintiff “acting with reasonable care and 
diligence for one of his years.’’ — Id. 
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Sup. 1896. In an action for the death of 
plaintiff’s son at about the age of 14 years, It 
appeared that while attempting, as a passen- 
ger, to board one of defendant’s cars while in 
motion, he was swung in front of one coupled 
to it, and sustained fatal injuries. At defend- 
ant’s request instructions were given which 
required only, to free deceased from negli- 
gence, that he must have exercised that care 
and caution which might have been reason- 
ably expected from one of his age, experience, 
and intelligence. Held, that they were prop- 
erly given. — Sly v. Union Depot Ry. Co., 36 S. 
W. 2.H5, 134 Mo. 681. 

Sup. 1912. Contributory negligence of 
boy in attempting to alight from moving car, 
about three feet from the end of a platform, 
over which he was carried by the momentum, 
held to be for the jury. — Moeller v. United 
Rys. Co., 147 S.W. 1009, 242 Mo. 721. 

App. 1908. Whether a boy 12 years old 
was guilty of contributory negligence while 
alighting from a moving car held under the 
facts for the jury. — Moeller v. United Rys. 
Co. of St. Louis, 112 S.W. 714, 133 Mo. 
App. 68. 

App. 1912, Whether parents were guilty 
of contributory negligence preventing recov- 
ery for death of a child by falling from a pas- 
senger elevator held a jury question. — How- 
ard V. Scarritt Estate Co., 144 S.W. 185, 161 
Mo. App. 5*52. 

App. 1913. Evidence as to the physical 
condition, poor eyesight, etc., of a passenger, 
injured in alighting from a train, assistance 
riHinested and promised not having been giv- 
en, and as to attending cir(‘umstances, includ- 
ing the fact that it was, or just previously had 
been, snowing, held to make a case for the 
jury on the question of contributory negli- 
gence in getting off on the wrong side, — Layne 
V. Chicago & A. R. Co., 157 S.W. 850, 175 Mo. 
App. 34. 

App. 1915. Whether boy, alighting from 
and running behind a north-bound street car 
and struck by south-bound car running at ex- 
cessive speed, was negligent, held a question 
for the jury. — Moore v. Metropolitan St. Ry. 
Co., 180 S.W. 408. 

$s»:i47 (8). Awaltlnir nncl »eekinif trans- 
portation. 

Sup. 1895. That one going to a depot 
walked in the space on a double-tracked rail- 
road, between the two tracks, with an um- 
brella over her head, so near one of the tracks 
as to be struck by a train coming back of her, 


does not show such negligence on her part as 
to justify the taking of the case from the jury, 
there being evidence that those in charge of 
the train knew that people were in the habit 
of walking between the tracks at that point, 
and that they did not use proper means to 
prevent the accident after they saw, or by 
ordinary care should have seen, her peril. — 
Krels V. Missouri Pac. R. Co., 33 S.W. 64, 1150, 
131 Mo. 533. 

Sup. 1917. In action against street rail- 
road company for personal injuries received 
while waiting for car upon sidewalk main- 
tained by defendant at its station, and caused 
by end of car which In rounding curve pro- 
truded over sidewalk an unusual distance and 
knocked plaintiff down, question of contribu- 
tory negligence held for jury. — Laurent v. 
United Rys. Co. of St. Louis, 191 S.W. 992. 

Sup. 1921. In an action for the death of 
one awaiting passage on a suburban train, 
who while crossing the track was struck by a 
through train running late on the time of the 
suburban train, held, that, in view of de- 
cedent’s negligence and knowledge of the ap- 
proaching train, and notwithstanding the 
humanitarian rule, plaintiff was not entitled 
to have the case go to the jury. — State ex rel. 
St. liOuis-San Francisco Ry. Co, v. Reynolds, 
233 S.W. 219, 289 Mo. 479, quashing judgment 
and opinion (App.) Martin v. St. Louis-San 
Francisco Ry. Co., 227 S.W. 129. 

Sup. 1925. Contributory negligence of 
prosi»ective passenger, struck by car approach- 
ing without headlight and signals, held for 
jury, — Willi v. United Rys. Co. of St, Louis, 
274 S.W. 24. 

Sup. 1925. Intending passenger held not 
guilty of contributory negligence as matter of 
law.-— Unterlachner v. Wells, 278 S.W. 79. 

Sup. 1927. Contributory negligence of 
person injured when struck by street car 
which he intended to take held for jury. — 
Unterlachner v. Wells, 296 S.W. 755, 317 Mo. 
181. 

Sup. 1927. Intending passenger, struck 
after crossing intervening track behind car, 
held not guilty of negligence, as matter of 
law, under evidence that view was not ob- 
structed. — Sugarwater v. Fleming, 293 S.W. 
Ill, 316 Mo. 742. 

Negligence of intending passenger in mis- 
judging si)eed of approaching car held ques- 
tion for jury. — Id. 

Intending passenger was not negligent, as 
matter of law, for attempting to pass before 
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approaching car with reasonable belief be 
could do so. — Id. 

App. 1000. A person approaching a rail- 
road station from a public road to take a 
train proceeded across a graveled area be- 
tween two roadways, crossed by semaphore 
wires. He had knowledge of the existence of 
the wires, but forgot about them, tripped on 
them, and was injured, livid, that he was not 
negligent as matter of law. — Chase v. Atchi- 
son, T. & S. F. Ry. Co., 114 S.W. 1141, 134 
Mo. App. 655. 

App. 1011. Whether a passeiigc*r, who, 
while working her way through a crowd of 
people on a depot platform to board a train, 
was guilty of contributory negligence in fail- 
ing to see a hole in the platform over three 
feet long, six inches widfs and twelve Inches 
dt'ep, and stepping into it, held, under the evi- 
dence, to be for the jury. — Riggie v. Chicago, 
B. & Q. R. Co., 140 S.W. 602, 150 Mo. App. 
350. 

App. 1014. Wher(‘ decedent, in passing 
to the north side of a train which he exiK'cted 
to board, and stepping on an adjoining track, 
where he was struck and kilh'd, was follow- 
ing a common practice of passengers, to board 
the train on both sides, his act in doing so was 
not contributory negligence as a matt('r of 
law. — Burnham v, (’hicago, B, & Q. R. Co., 
162 S.W. 300, 175 Mo. App. 286. 

App. 1920. Where deceased approaching 
a station to board a train stepped upon a 
switch track immediately in front of moving 
locomotive, and when* there was no evidence 
that trainmen saw d(*ceasc*d in his jx'ril- 
ous position, or that train could have been 
stoi)ped if they had seen him, court’s refusal 
to sulanit the last clear chance d(K-trine held 
proiier.— Branstetter v. Chicago & A. R. Co., 
225 S.W. 1035. 

App. 1920. In an action for injuries to 
an intending passenger struck by the rear end 
of a street car rounding a curve and thrown 
into an excavation, whether plaintiff was 
guilty of contributory negligence which was 
the proximate cause of his injuries held for 
the jury. — Flynn v. Kansas City Rys. Co., 226 
S.W. 974. 

( 4 ). BntcrliiK' oonveynnoe In Rren- 
«frnl. 

Sup. 1895. Def(‘ndant*s passenger depot 
at a regular station having been burned, its 
trains were thereafter stopped at a public 
crossing, where there was no platform, and 
where the distance from the ground to the 
lowest step of the coaches was nearly three 


feet. Plaintiff, while attempting to board a 
coach to take passage, none of defendant’s 
servants being pre,s(mt to assist her, fell, and 
was injured. livid, that the questions of neg- 
ligence and contributory negligence was for 
the jury. — Eichhorn v. Missouri, K. & T. Ry. 
Co., 32 S.W. 993, 130 Mo. 575. 

Sup. 1917. In action for injuries while 
attempting to board street car at place where 
it did not usually stop, whether there was def- 
inite invitation to board car under conditions 
reasonably safe held, und(*r evidence, for jury. 
— Vroonian v. Harvey, 197 S.W. 118. 

App. 1898. In an action against a street 
railroad company for injuries to a jMissenger 
while ho was attempting to board a car, evi- 
dence considered, and held to justify sul)mis- 
sion to tin* jury of the issue of plaintiff’s con- 
tributory ni‘gligt‘nce.— Posch v. Southern Elec- 
tric R. Co., 76 Mo. Api>. 601. 

App. 1907. It is not negligence as mat- 
ter of law for one to board a street car with- 
out si)ecial invitation to do so. — Baskett v. 
M(‘tropolitan St. Ry. Co., 101 S.W. 138, 123 
Mo. Apj). 725. 

App. 1J)09. Where plaintiff, who was at- 
tempting to board a street car ])latforin which 
was crowd(*d, at a point where the doulde 
tracks came close tog(*lh(*r, had not entirtdy 
gotten on the platform wln*n he saw a car ap- 
proaching on tin* other track some 15 or 20 
feet away, i)laintiff was not in*gligent per se in 
signaling the mortorman to stoj) the otln*r car, 
instead of jumping off the car he was on, if 
one in the ('X(‘rci.se of ordinary care iniglit 
have adopted the same* course in the emer- 
gency.— Scott v. Metropolitan St. Rv. Co., 120 
S.W. 131, 138 Mo. App. 19t;. 

In an action for injuries sustained while 
attempting to board the jdatform of a crowd- 
ed car by being caught between the car and a 
passing car on another track, whether plain- 
tiff was negligent in attemiiting to board the 
car held a jury question. — Id. 

App. 1914. In an action by one who was 
thrown from a street car when he attemi)ted 
to board it, the question of plaintiff’s con- 
tril)utory negligence held for the jury.— 
Danielson v. Metropolitan St. Ry. Co., 162 S. 
W. 307, 175 Mo. App. 314. 

App. 1920. Where plaintiff, injured in 
elevator shaft on the premise.s of defendant, 
with whom he had be(*n transacting business, 
walkt*d through an open door into the shaft 
in a i)oorly lighted portion of the building, 
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past defendant’s employ(5, who stood with 
back to opening, indicating that passengers 
could enter if they desired, the question 
whether plaintiff was contrlbutorily negligent 
was for the jury. — Grote v. Ilussmann, 223 S. 
W. 129, 204 Mo. App. 466. 

^59347 (6). Boardlnar moTlnir con-veyanca- 

Sup. 1892. The courts will not declare, 
as a matter of law, a person guilty of con- 
tributory negligence who attempts to get on a 
train while it is moving slowly, especially at 
a platform. — Fulks v. St. Louis, & S. F. R. Co., 
19 S.W. 818, 111 Mo. 335. 

An attempt to board a train in motion is 
not always per so contributory negligence. 
—Id. 

Sup. 1895. It is contributory negligence, 
as a matter of law, to attempt to board a 
moving train. — Scha<*fer v. St. Louis & S. Ry. 
Co., 30 S.W. 331, 128 Mo. 64. 

Sup. 1913. The (luestion of the contribu- 
tory negligence of a strong man of 28 y<‘ars in 
attempting to board a car while in motion is 
for the jury where the evidence as to th(‘ 
speed of the car is conflicting. — Nolan v. 
M(*lroiK)litan St. R.v. Co., 157 S.W. 637, 250 
Mo. 602. 

App. 1900. Where plaintitT was attempt- 
ing to board a slowly moving car, the <iues- 
tioii of contributory negligence is oin* of mixtHl 
law and fact, and should be determined by the 
jury under guidance of proper instructions in 
tin* light of all the fiicts and circumstances 
disclos(*d by the evideiict*. — Ilansberger v. 
Sedalia Electric Ry., Light & Power Co., 82 
Mo. Ai)p. 566. 

App. 1903. Whetln*!- oiu* is negligent in 
attempting to board a stnn't car, slowed down 
for him. while it is in motion, is fi question of 
fact, unless the siM'ed is so great, or he is so 
inlirm or encumbered, as to make it manifest 
negligence. — O’Mara v. St. l.<ouis Transit Co., 
76 S.W. 680, 102 Mo. App. 202. 

App. 1904. Whether a person attempting 
to board a street car moving at a slow rate 
of speed is guilty of contributory negligence, 
precluding a recovery for injuries occasioin*d 
by the sudden increase of speed, is for the 
jury. — Leu v. St. Louis Transit Co., 80 S.W. 
273, 106 Mo. App. 329. 

App. 1904. It is not contributory negli- 
gence, as a matter of law, for an ordinarily 
active man, 38 years old, to attempt to board 
a street car turning out of a curve at a speed 
of 5 or 6 miles an hour ; the place being the 


usual place where the car stops to let pas- 
sengers on and off, and he being familiar with 
the place. — Eikenberry v. St. Louis Transit 
Co., 80 S.W. 360, 103 Mo. App. 442. 

App. 1904. In an action for injuries to 
a passenger while attempting to board a street 
car by the premature starting thereof, evi- 
dence as to plaintiff’s acts in attempting to 
board the car held to ro<iuire a submission of 
the question of plaintiff’s contributory negli- 
gence to the jury. — Shanahan v. St. IjOuIs 
T ransit Co., 83 S.W. 7^3, 109 Mo. App. 228. 

App. 1905. Whether plaintiff was guilty 
of contributory negligence in attempting to 
board an electric street car while it was 
moving rapidly, or when he ought to have 
known that its speed had been checked not to 
take on passengers, but to get past a broken 
circuit at a crossing, and that it was likely 
to recov(‘r speed Immediately, so as to pre- 
clude* his recovery for injuries received at the 
time, was a question for the jury. — Leu v. St. 
Louis Transit Co., 85 S.W. 137, 110 Mo. App. 
458. 

App. 1905. One cannot be held, as mat- 
ter of law, guilty of contributory negligence 
in attemi)ling to board a moving street car; 
there being evidem*e that its spei‘d was no 
greater than that of a man going at a fast 
walk.- Spencer v. St. Louis Transit Co., 86 
S.AV. 593, 111 Mo. App. 653. 

It is negligence, ns matter of law, for one 
to attempt to board a street car going at a 
speed of 8 or 10 miles an hour. — Id. 

App. 1910. The rule that a passenger 
attempting to board or alight from a moving 
train is g(*nerally guilty of contributory neg- 
ligence ]>recluding a recovery for the injuries 
received, though the carrier was guilty in the 
first place in not sto])ping its train a reason- 
able tiim* for the passenger to enter or leave 
it in saf(*ty, is subject to some exceptions 
where the car is moving so slowly that the 
pas.scnger’s act may not be contributory neg- 
ligence as a matter of law. — Johnson v. St. Jo- 
seph Ity., Light, Heat & Power Co., 128 S.W. 
243, 143 Mo. App. 376. 

App. 1911. The rule that it is not negli- 
gence per se for a strong able-bodied man to 
attempt to board a slowly moving street car 
applies only in cases where the act is not at- 
tended by unusual and extraordinary dan- 
gers, and one attempting to board a moving 
car which had started to run over a viaduct 
used exclusively for street car traffic is as a 
matter of law negligent. — Mathews v. Metro- 
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polltan St Ry. Co., 137 S.W. 1003, 156 Mo. 
App. 716. 

App. 1911. Where a mixed train was 
Btopp^, so that the passenger coaches were 
some distance from the station, and it was the 
custom of the road to either stop the train, 
in the first instance, so that the passenger 
coaches would be near the station, or, if they 
were stopped away from the station, to move 
them down, and then give passengers an op- 
portunity to enter the cars, a passenger who 
attempted to board the train which was 
moving at a slow rate of speed, after he dis- 
covered that it would not stop at the station, 
as he had expected, was not, as a matter of 
law, guilty of contributory negligence. — Le 
Due V. St. Louis, I. M. & S. Ry. Co., 140 S. 
W. 758, 159 Mo. App. 136. 

App. 1912. Whether a passenger injured 
while boarding a street car was guilty of 
contributory negligence in boarding the car 
while it was moving was a jury question, if 
the car had slowed down to receive him as a 
passenger and was moving so slow that it 
had almost or practically stopped. — Palfrey 
V. United Rys. Co. of St. Louis, 142 S.W. 773. 
162 Mo. App. 470. 

App. 1914. One w^ho attempted at an 
elevated station to board a moving car, the 
gates of which were being drawn shut, held 
guilty of contributory negligence as a matter 
of law, where the step of the car was within 
a few feet of the guard rail at the end of the 
platform, at which point the company main- 
tained a sign warning the public against 
boarding moving cars. — Speaks v. Metropoli- 
tan St. Ry. Co., 166 S.W. 864, 179 Mo. App, 
311. 

^s»347 (O). Condnot while lit tranalt in 
areneral. 

Sup. 1889. Plaintiff’s husband was 
killed by the derailment of defendant’s special 
freight train, consisting of an engine, tender, 
one box and several flat cars. Deceased and 
others were riding on a flat car next the 
engine, to the knowledge of the conductor 
and brakemen, who did not warn them that 
it was dangerous; nor was there danger if 
the train had not been derailed. The conduc- 
tor and a brakeman told them it was more 
comfortable in the box car, but they preferred 
to ride on the flat car. The road was rough, 
and the engine and tender were reversed, 
which was dangerous on a rough track, and 
the train was running too fast for safety. 
No one was injured except those on the flat 
car. Hcldf that the questions of negligence. 


and absence of contributory negligence, were 
for the jury. — Wagner v. Missouri Pac. Ry. 
Co., 10 S.W. 486, 97 Mo. 512, 3 L. R. A. 166; 
Zuendt v. Same, 10 S.W. 491. 

Sup. 1896. In an action against a rail- 
road company for injuries to plaintiff from 
failure to heat the car, it is a question for 
the jury whether plaintiff was chargeable 
with contributory negligence because he did 
not leave the car at some station, made no 
effort to procure additional wraps from his 
trunk in the baggage car, took off his over- 
coat at one time to give his wife the benefit 
of its warmth, and wore inadequate clothing 
to meet the demands of the climate and sea- 
son. — Taylor v. Wabash R. Co., 38 S.W. 304, 
42 L. R. A. 110. 

Sup. 1908. It is not negligence as a mat- 
ter of law for a passenger on a street car to 
protrude a portion of his body out of the 
car in which he is being carried, but such 
question is one of fact to bo determined by the 
jury under proper instructions from, the 
court, the test being whether or not an ordi- 
narily prudent person would do the same act 
under the same or like circumstances. — Gage 
V. St. Louis Transit Co., 109 S.W. 13, 211 Mo. 
139. 

Sup. 1909. In an action by a street car 
passenger for injuries from being struck by a 
beam near a track, evidence showing that he 
was riding with his arm protruding through 
a window is sufficient to take the case to the 
jury as to contributory negligence. — Gardner 
V. Metropolitan St. Ry. Co., 122 S.W. 1068, 
223 Mo. 389, 18 Ann. Cas. 1166. 

Such an act of the passenger would not 
be negligence per se, preventing a recovery. 
—Id. 

Sup. 1921. Whether a passenger injured 
in collision with a truck when riding on the 
side next to the space between the track and 
the curb, with his elbow protruding beyond 
the side, while reading a newspaper, was 
guilty of contributory negligence, held for 
the jury. — Crone v. United Rys. Co. of St. 
Louis, 236 S.W. 654. 

App. 1906. Where plaintiff, a passenger 
on a street car, sustained a fractured elbow 
by its being struck by a passing car on an 
opposite track, plaintiff was not guilty of 
contributory negligence, as a matter of law, 
in exposing his elbow to a slight degree from 
the window of the car on which he was rid- 
ing, or in resting the same on the window 
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sill within the car. — Smith v. St. Tx>uis Trans- 
it Co., 97 S.W. 218, 120 Mo. App. 328. 

App. 1008. Whether it was negligent for 
a passenger on a freight train to sit on a 
trunk near an open side door of the ca- 
boose held under the evidence a jury ques- 
tion. — Mitchell V. Chicago & A. Ry. Co., 112 
S.W. 291, 132 Mo. App. 143. 

App. 1910. Whether an assistant mail 
clerk riding in a mail car, who left a safe 
position in the car and went to the door In 
the side thereof, and put out his head to dis- 
cover the cause of an unusual noise, caused 
by the air coupling l>eeoming separated, and 
who was injurefl by a stone thrown into the 
air by the dragging hose and striking him, 
was guilty of contributory negligence, heldt 
under I ho evidence, for the jury. — Larrance 
V. Missouri Pac. Ry. Co., 125 S.W. 549, 141 
Mo. Apj). 338. 

App. 1910. A passenger on a street car 
Is not negligent per se in resting his arm on 
the window sill, but it Is for the jury wheth- 
er, under the circumstances, he was guilty of 
contributory negligence. — Ijinge v. Metropll- 
tan St. Ry. Co., 132 S.W. 31. 151 Mo. App. 
500. 

App. 1911. All the seats of a passenger 
conch of a mixwl train were occupied, and 
passengers were retpiired to occupy the aisle. 
A female passenger stotKl near the end of the 
car, holding to the door casing to make her 
position secure. While coupling, the coach 
was jolted, and she was thrown on the floor 
and injured. Held, that she was not as a 
matter of law guilty of contributory negli- 
gence. — Allison v. St. Louis & H. Ry. Co., 137 
S.W. 896, 157 Mo. App. 72. 

App. 1916. Passenger stumbling over 
grip when speed of train was suddenly 
checked held not negligent as a matter of law 
in walking along the aisle for a necessary 
purpose, though aisle was obstructed by grips. 
—Abernathy v. Lusk, 182 S.W. 3049. 

App. 1916. That plaintiff, in an action 
for injuries received from sudden jerking of 
mixed train, unnecessarily arose from his 
seat and started to the door while the train 
was in motion is not contributory negligence 
as a matter of law. — Provance v. Missouri 
Southern R. Co., 186 S.W. 955. 

App. 1922. Where the evidence of plain- 
tiff and the other witnesses to the accident 
showed that plaintiff's injury was caused by 
a stake on a wagon which the street car in 


which she was riding was then passing being 
thrust in the window by her seat, and pinning 
her arm against the back of the seat, there 
\\’as no necessity to submit the issue of con- 
tributory negligence even If there were some 
evidence that her arm was a little bit outside 
of the window just before the accident, since 
that iK)sition did not contribute to the injury. 
— Perkins v. United Rys. Co. of St. Louis, 
243 S.W. 224. 

App. 1928. Contributory negligence held 
for jury, in shipper's action against railroad 
for injuries sustained on sudden bumping of 
car, after alleged statement of brakeman rel- 
ative to watering of stock that train would 
not move. — ^Lincoln v. St. Louis-San Francis- 
co Ry. Co., 7 S.W.(2d) 460 

^ss>347 (7). Rldlna: on platform. 

Sup. 1906. A passenger, standing on the 
platform of a street car, though there is room 
inside of the car, is not guilty of negligence 
as a matter of law ; but the question of his 
negligence is for the jury. — Wellmeyer v. St. 
Louis Transit Co., 95 S.W. 925, 198 Mo. 527. 

App. 1907. It is not negligence as a mat- 
ter of law for one to board and ride on the 
platform of a street car. — Baskett v. Metro- 
politan St. Ry. Co., 101 S.W. 138, 123 Mo. 
App. 725. 

App. 1918. Street car passenger Is not 
conclusively contributorily negligent in re- 
maining on step where car is crowded. — 
Smith V. Kansas City Rys. Co., 204 S.W. 575. 
See Carriers, ®»347(8) in this Digest. 

^=9347 (8). RIdInir an steps or footboard. 

Sup. 1891. Plaintiff boarded an elevated 
steam-railway car in motion by getting on 
the sheetiron covering of the steps of the last 
platform on the train, and maintained himself 
in that position by holding to the iron gate 
that barred entrance there until struck by a 
structure near the track, and knocked into 
the street below. Held, that he was negli- 
gent as a matter of law.— Carroll v. Interstate 
Rapid Transit Co., 17 S.W. 889, 107 Mo. 653. 

Sup. 1803. Plaintiff, while riding on the 
step of defendant’s street car, ivas knocked 
off by a derrick standing near the track, and 
injured. It appeared that plaintiff knew that 
a derrick was being used at that point for 
the construction of a sewer, and that defend- 
ant had moved its tracks nearer the derrick 
during the day. Held, that the question as 
to whether plaintiff was negligent in failing 
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to see the derrick was for the jury. — Seymour 
V. Citizens’ Ry. Co., 21 S.W. 739, 114 Mo. 266. 

Sup. 1961. In an action a^inst a street 
railroad for injuries to a passenjjor while 
attempting to take a seat in a car by way of 
the inner foot-board, next to a car line on 
which cars ran in the opimsite direction, one 
of which struck plaintiff, causing his inju- 
ries, the evidence examined, and held to pre- 
sent a question for the jury whether jdain- 
tiff was guilty of contributory negligence. — 
Allen V. St. Louis Transit Co., 81 S.W. 1142, 
183 Mo. 411. 

App. 1004. Where a street railway com- 
pany ran open summer cars, with a continu- 
ous footboard on each side, on double tnicks 
so close together that passengers using the 
inside footboard would Im‘ struck by cars 
going in the opposite dir(*ction, and plaintiff 
was so struck and Injured while he was jjass- 
Ing from the rear of the car. along such foot- 
board, to a seat, without knowh'dgi* that the 
tracks were so close together as to render his 
position dangerous, he was not guilty of con- 
tributory negligence as a matter of law, 
though he was well acquainted with the op- 
eration of street cars; d(‘f(‘iidant liaving tak- 
en no precautions to prev(*nt such use of the 
inside footl)oar<l by i)assengers. — Kreimel- 
maiin v. Jourdan, 80 S.W. 323, 107 Mo. App. 
64. 

App. 1016. Whenever there is any good 
reason for a passenger going upon steps of 
a car, it is a question for the jury whether 
such act amounts to contriluitory negligence. 
— Shelton v. Chicago, M. & St. P. lly. Co„ 
100 S.W. 46. 

App. lOlS. A street car passenger is not 
cmiclnsively guilty of contributory negli- 
gence in remaining on the step after finding 
that he could not get inside the car, owing to 
the crowd(Hl condition thereof. — Smith v. 
Kansas (’ity Rys. Co., 204 S.W. 575. 

(O). Leavinis: conveyance in aren- 
ernl. 

Sup. 1008. In a passenger’s action for 
injuri(‘S su«lain(ul by falling into a hole on 
alighting from the front end of a coach, 
whether plaintiff was guilty of contriluitory 
negligence in getting off at that place held for 
the jury. — Rearden v. St. Louis & S. F. Ry. 
(’o., 114 S.W. 061, 2ir» Mo. 105. 

App. 3804. Where plaintiff’s evidence 
was that she did not lift her dress in pass- 
ing out of the strtH't car because her skirt 
was a plain round skirt not long enough to 


reach the ground, and that she had In her 
hands a book and a muff and did not notice 
the bolt upon which her dress caught, thus 
causing the accident, the question of con- 
tributory negligence ^va8 for the jury.— -Char- 
trand v. Southern Ry. Co., 67 Mo. Aipp. 425. 

App. 1897. Evidence in an action to re- 
cover for i)ers!onal injuries sustained by a 
pa.ssonger when alighting from a train ex- 
amined, and held to require the submission to 
the jury of the question whether the passen- 
ger was guilty of contrilKutory nc^gllgence in 
alighting at the ii)lnce where the train stopi>ed 
for iwissengers to alight.— -Talbot v. Chicago 
& A. Ry. Co., 72 Mo. App. 291. 

App. 3964. The contributory negligence 
of a passenger who was injured by stepping 
inl(» a ditch wht*n she got off a street car held, 
under the evidence, a question for the jury. — 
MacDonald v. St. Louis Transit Co., S3 S.W. 
1601. 108 Mo. App. 374. 

App. 1909. In an action for injuries sus- 
tained by a passenger in alighting from a 
streed. <*ar, wludlur plaintiff was injured by 
th(‘ car starting with a jerk while she was 
attempting to alight, or whether she attempt- 
ed to alight iMd'ore the <nr had stoppcnl h(>1d 
for the jury. — Ibarnett v. Mcdroixditan St. Ry. 
Co., 120 S.W. 730, 138 Mo. App. 192. 

App. 1911. Whether a i)assenger was 
guilty of contril)utory iiegligc'-uce in alighting, 
held, under the evidence a (piestion for the 
jury.- -Lucas v. T’nitwl Rys. Co. of St. Ijouis, 
133 S.W. 107, 354 Mo. App. 16. 

App. 1J)12. Ill an action for injuries to 
a street ear imsseiiger whih^ aligliting, caused 
'by the sudden starting of tlie car, (‘•videnee 
held to reipiire submission to the jury of the 
<luestion of <*()utrilmtory negligence. — Haskell 
V. Metropolitan St. Ry. Co., 142 S.W. 30i)l, 161 
Mo. App. 64. 

App. 1919. That an aged and infirm pas- 
senger misjudged the distance from the last 
stej) of a passenger coach to the deiK>t i)lat- 
foriu and was injured while alighting with- 
out assistance do(^ not as a matter of law 
constitute <*f)ntrabutory negligence. — Turner v, 
Wabash Ry. (’o., 211 S.W. 161. 

That an ageni and crippled i>assenger, who 
has waited five minutes for the carrier’s serv- 
ants to assist him In alighting from a passen- 
ger coach, falls to call the assistance of rail- 
way employes on the depot platform before 
attempting to alight alone, does not as a mat- 
ter of law make him guilty of negligence. — Id. 
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App. 1920. In an action by plaintiff pas- 
sonper on defendant street railway’s oar for 
injuries when a blow on the wrist from a clos- 
ing? door dazed her so that after alighting she 
was knocked over by the swing of the rear 
,l)ortion of the car, question of plaintiff pas- 
senger’s contributory negligence held for the 
jury. — Carney v. United Itys. Co. of St. Louis, 
220 S.W. 308, 205 Mo. App. 495. 

App. 1923. In passt^nger’s action for in- 
juries from falling as she stepiiod, on aliglit- 
ing from train, on foot box which turnc*d over, 
plaintiff held not contriibutorily negligent as 
a matter of law. — (Jlrmi v. Chicago, H. & Q. U. 
(’o., 251 S.W. 9.31, 213 Mo. App. 58.3. 

App. li)24. Tn action for per.sonal in- 
jury from stumbling over an oli.striKtion on 
the deiM>t platform after plaintiff alightwl 
from a train, whether defendant was negli- 
gent in permitting a gangpljink ito lie on a 
step at a door to the depot, and plaintiff, 
having tin* care of two small children and 
c.arrying a haby in her arms, was (‘ontribii- 
torily lu'gligent in stumibliiig over it, were for 
the jury. — Uoussell v. St. Louis-San Francisco 
liy. Co., 257 S.W. 51(1. 

0=»a47 (tO). I*r<*|»nrlnsf lenve eonvey- 

before it HtopM. 

Sup. 1900. A iwissenger, while standing 
on tile platfonn of a stnn't car, was thrown 
therefrom by the jerking of the car. The ikis- 
scMiger, when within about .300 feet of his dt^s- 
tiuation, went to the i)latform to be ready to 
st('p off on the car reatrliing the iioiiit of dc'S- 
1 illation. It was the (*ustom for passengers to 
lejive the <*ar by way of tlu' platform. Held. 
that the iias.sengcT was not guilty of contribu- 
tory negligence as a matter of law, pn*clud- 
ing a recov(‘ry, though there were unoccupicHl 
seats in the ciar. — Wellineyi'r v. St. Louis 
Transit Co., 95 S.W. 925, 198 Mo. 527. 

Sup. lillO. It is not negligence per se to 
step on the running board of a stiwt car 
while the car is running slowly preparatory 
to sto'iDiiing. — Setzler v. Metroiwlitan St. Ky. 
Co., 127 S.W. 1, 227 Mo. 454. 

App. 1910. Wliere plaintiff left her seat 
in a train bemuse hidden by the auditor, and 
had her fingers caught in the door when it 
swung shut as the train stopped, the question 
whether she was guilty of contributory negli- 
gence in getting up before the train stopiied 
was for the jury. — Daniels v. St. Louis, I. M. 
& S. Ky. Co., 181 S.W. 599. 


ig=»347 (11). Aliflirhtlnnr from moving con- 
^ eyuiice. 

Alighting from a slowly moving street 
car is not negligence as a matter of law. 
—Sup. 1920. Sivicek v. Dunham, 219 S.W. 

594 ; 

App. 18S1. Fortune v. ^lissouri K. Co., 10 

Mo. App. 252; (1907) Kond v. Chicago, K. 

& Q. Ky. Co., i)9 S.W. 30, 122 Mo. Aw. 

207. 

Sup. 1874. The fact that a boy 17 years 
of age jumped or stepiied from a street car 
drawn hy horses while in rapid motion does 
not constitute negligence as a matter of law, 
but the (jiiestion of negligence under the par- 
ticular circumstances of the case is one of 
fact for the jury. — Wyatt v. Citizens’ K. Co., 
55 Mo. 485. 

Sup. 1875. Whether an attempt to stei) 
from a train in motion is, under the pjirticu- 
lar circumstances of a given «ise, such in^li- 
geiice as will ndieve the company of reKiK>n- 
sibility, is a question of fact for the jury. — 
Dess V. Missouri, K. & T. K. Co., 59 Mo. 27, 
21 Am. Kcp. 371. 

Sup. 1880. Where the only n(*gllgence 
all(*ged against a railway coini)any was in 
failing to stoi) its train at a deiKit to permit 
a passenger to allglit, and the passengiT vol- 
untarily attempted to alight while the train 
was in motion, it was for the jury to det(*r- 
mine under all the circumstances whether tin* 
imssi'iiger in alighting while the train was in 
motion was guilty of c*ontributory negligeina* 
l>rtH.*luding lii ri»cov(*ry. — Price v. St. l.ouis, 
K. C. & N. Ky. Co., 72 Mo. 414. 

Sup. ISSl. Whether the attempt of a 
passenger ito stipfrom the cai*s when the train 
was in motion after the train had stopped 
an insufiici(-nt time at a station to jiermit 
ln»r to alight was contributory ncgiigence was 
a question for the jury. — Waller v. Hannibal 
& St. J. K. (’o., 8.3 Mo. (508. 

Sup. 1SS5. Whether it is contributory 
negligence for a imssi’iiger to step fnmi a car 
while it is in motion, to a station platfonn. 
depends on the circumstances of the case and 
the Sliced of the train, and is a qiu'stion for 
the jury. — Leslie v. Wabash, St. L. & P. Ky. 
Co., 88 Mo. 50. 

Sup. 1994. Whether a person is guilty of 
negligence in alighting from a slowly moving 
train just as it was leaving the station is a 
q'Ui'stion for the jury. — Newcomb v. New York 
Cent. & II. K. K. Co., 81 S.W. 1069, 182 Mo. 
687. 
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8up. 1916. Where a passenger Jnmi)e<l 
from a moving train to escape other passen- 
grers who were pn’'sniing and threatening to 
kiill him, his contributory negligence is not 
a question of law, but one of fact for the jury. 
— Utterback v. St. IjouIs & S. F. Ry, CJo., 189 
S.W. 1171. 

Sup. 1922. Where plaintiff stciiped from 
a street car while it was running at the rate 
of 18 miles per hour, such act was negligence 
per se. and the court may direct a verdict for 
defendant. — Kirby v. United Rys. Co. of St. 
Ivouis, 242 S.W. 79. 

App. 1887. Whether a passenger, in 
leaving a train while it is in slow motion 
near the depot, is guilty of contributory neg- 
ligence, Is, unless recklessness or heedless- 
ness is apparent, a question of fact for the 
jury. — Taylor v. Missouri Pac. Ry. Oo., 26 
Mo. App. 336. 

App. 1S92. In an action against a rail- 
way company for damages sustained by a pas- 
senger by reason of his alighting from a train 
while in motion at a station, evhlenee exam- 
ined, and held that the question of the pas- 
senger’s negligence barring a recovery was 
for the jury. — Richmond v. Quincy, O. & K. C. 
Ry. Co., 49 Mo. App. 104. 

App. The question whether it Is contrib- 
utory negligence for a passenger to alight 
from a train moving at a speed not greater 
than three miles an hour is one for the jury. — 
(1903) Dawson v. St. Louis Transit Co., 76 
S.W. 689, 102 Mo. App. 277; (1904) Gress v. 
Missouri Pac. Ry. Co., 84 S.W. 122, 109 Mo. 
App. 716. 

App. 1903. Where a passenger on a 
street car signaled the motorman to stop for 
a certain crossing, and the car slowed down, 
as the passenger supposed, in response to the 
signail, and while it was moving at the rate 
of about three miles an hour, he undertook to 
alight, and the oar suddenly started forward, 
whereby he sustained injuries, the passenger 
was not guilty of negligence as a matter of 
law. — Dawson v. St. Louis Transit Co., 76 S. 
W. 689, 102 Mo. App. 277. 

App. 1903. Where evidence is conflicting 
as to whether a passenger left a street car 
voluntarily while it was In motion, or was 
thrown from It by the car’s sudden starting, 
the question of his contributory negligence 
was for the jury. — Scam ell v. St. Louis Tran- 
sit Co., 77 S.W. 1021, 103 Mo. App. 504. 

App. 1904. A passenger is gnilty of con- 
tributory negligence as a mutter of law in at- 


tempting to leave a train moving at the rate 
of five miles an hour. — Gress v. Missouri Pac. 
Ry. Oo., 84 S.W. 122, 109 Mo. App. 716. 

App. 1907. Bhccept where the risk in- 
volved in stepping from a moving car appears 
to be so great that an ordinarily prudent per- 
son wouild not Incur It, the question of negli- 
gence In the act is for the j-ury. — Green v. Met- 
ropolitan St. R. Co., 99 S.W. 28, 122 Mo. App. 
647. 

App. 1908. An attempt to alight from a 
moving train is not negligence per se, but Its 
speed, the age, activity, and strength of the 
passenger, and other relevant facts should 
be considered in determining the question of 
negligence. — ^Anderson v. Chicago & A. Ry. 
Co., 110 S.W. 650, 131 Mo. App. 580. 

App. 1912. It is not negligence per se 
for a street car passenger to attempt to alight 
from a car in motion, unless the risk involved 
in the act, because of the speed of the car, 
U'^jeaps to be so great that an ordinarily pru- 
dent person would incur it, and the question of 
negligence is for the jury. — Haskell v. Metro- 
politan St. Ry. Co., 142 S.W. 1091, 161 Mo. 
App. 64. 

App. 1914. Whether a passenger at- 
tempted to alight while the car was in motion 
held for the jury. — Hays v. Metropolitan St 
Ry. Co., 170 S.W. 414, 182 Mo. App. 393. 

App. 1915. It Is in general not negli- 
gence per se for a passenger to attempt to 
alight from a moving train or street car. — 
Moore v. Metropolitan St Ry. Co., 180 S.W. 
408. 

App. 1922. Where a passenger fell and 
was injured in alighting from a moving train 
in the nighttime after being told by its opera- 
tives that bis station had been reached and 
opened the door for him to alight, the ques- 
tion as to whether he was negligent in his 
failure to examine where he was going to 
alight was for the jury. — Williams v. Mis- 
souri Pac. R. Co., 243 S.W. 188. 

App. 1924. Oontributory negligence of 
passenger in alighting from moving train aft- 
er it passed his station at alleged direction of 
brakemun held under evidence for jury. — Bo- 
grees v, Wabash Ry. Co., 266 S.W. 333. 

4^847 (12>. Allfrhttnfr from •conveyance 
at place other than station or 
platform. 

Sup. 1914. Where a train stopped at a 
crossing aibout a quarter of a mile from the 
station and Immediately before an employ^ 
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announced the name of the station and 20 
minutes for supper, and proceeded to open 
the car doors and lift the trap leading to the 
ground so that passengers could alight, a pas- 
senger alighting was not negligent, as a mat- 
ter of law. — Wentz v. Chicago, B. & Q. R. Co., 
168 S.W. 1166, 259 Mo. 450, Ann. Cas. 1916B, 
317. 

Whether a passenger alighting from a 
train stopping at a crossing before reaching a 
station was guilty of contributory negligence 
held for the jury. — Id. 

Sup. 1020. In action for injuries to pas- 
senger carried past her destination and struck 
by another car in going back to destination 
by way of the tracks, an instruction that there 
could be no finding for plaintiff without a 
finding that a reasonably prudent person 
could not have disco veretl any other route 
\vas erroneous, as requiring plaintiff to take 
any route other than tlie tracks, whether 
safe or not. — Gott v*. Kansas City Rys. Co., 
222 S.W. 827. 

Sup. 1923. Where a 17 year old boy was 
Injured by falling into an unguarded sluice- 
way after alighting from a train which had 
carried him, after dark, beyond his station 
to which he had taken passage, he having al- 
w’ays theretofore gone by street railway, evi- 
dence held not to show him so familiar with 
the station and its surroundings as to be 
charged with contributory negligence in leav- 
ing the place where he was aet down. — Payne 
V. Davis, 252 S.W. 57, 298 Mo. <U5. 

A passenger who was set down at night 
at an unfamiliar place beyond his station, 
and followed a iK^jiteii patliway beside the 
tracks toward a light near the next station, 
held not guilty of such m*gllgence, as a mat- 
ter of law, as barred him from recovering 
damages for injuries from falling Into an 
open sluiceway under the tracks. — Id. 

f^=s>347 (13). CroftHlnic trackH after aliarlit- 
Inff from ear. 

Sup. 1890. Plaintiff, a passenger aged 67, 
and in good health, was directed to get otf 
defendant’s train, a freight carrying passen- 
gers, before reaching his station. His duties 
requiring haste, he started on beside the train, 
the roadbed being closely fenced with barb 
wdre, but soon came to a bridge to cross which 
he hud to mount a fiat car. Reaching the 
front of the car, and being anxious lest the 
train start, he, having first examined the 
ground, jumped from the coupling outward 
with one hand on the car in front, and in 
landing broke his leg. Heldf that plaintiff’s 


contributory negligence was a question for the 
jury. — Adams v. Missouri Pac. Hy. Co., 12 S. 
W. 637, 100 Mo. 655, judgment modified on 
rehearing 13 S.W. 609, 100 Mo. 555. 

Sup. IJ'Or). Plaintiffs decedent, in alight- 
ing at night from a car on a dummy line, with 
the operation of whose trains he was famil- 
iar, was struck by a train on the opposite 
track, and killed. The train on which he 
rode had just passed his station, but was com- 
ing to a stop w'hen he got off. The conductor, 
however, lighted him off at the steps. Held, 
that decedent was not, as a matter of law, 
guilty of contributory negligence, though, if 
he had looked, he might have seen the ap- 
proaching train. — McDonald v. Kansas City & 
I. Rapid-Transit Ry. Co., 29 S.W. 848, 127 
Mo. 38. 

Sup. 1929. Contributory negligence of 
one struck by street car while crossing street 
to change cars held for .jury. — Wilson v. 
Wells, 13 S.W.(2d) 641. 

App. 1902. In an action against a street 
car company for injuries to a passenger, who, 
immediately after alighting and starting to 
cross the street behind the car, was struck by 
another car going in the opposite direction, 
evidence held to reciuire submission to the 
jury of the Lssue of plaintiffs contributory 
negligence. — Hornstein v. United Rys. Co. of 
St. Ix>uis, 70 S.W. 1105, 97 Mo. App. 271. 

App. 1923. Where a street railroad im- 
pliedly invited its iMitrons to cross tracks to 
a landing at a street intersection, a pedes- 
trian whose foot was caught in a switch was 
not eontrlbutorlly negligent as a matter of 
law <l>ecau8e he deviated from the path pro- 
vided, where the lights established to guide 
patrons w^ere not lighted. — Brooks v. Union 
Depot Bridge & Terminal R. Oo., 258 S.W. 724, 
215 Mo. App. 643. 

^=>347 (14). Actii by permlimlon or direc- 
tion of c*iirrier*M employes. 

App. 1900. Plaintiff, a passenger on de- 
fendant’s train, did not leave the train when 
it arrived at his station. The train was a long 
one and arrived during the nighttime, and 
plaintiff supposed when it stopped that it was 
at a water tank as the station was not called 
out by defendant’s servants. He discovered 
his mistake w’hen the train was leaving the 
station, and went out on the back platform of 
his car and was told three times by a brake- 
man on the platform to get off. The train at 
the time was running at about 20 miles an 
hour, but he knew very little about railroad 
trains and did not know how fast it was go- 
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Ing. Relying on the knowledge of the brake- 
man he jumped from the train and was in- 
jured. in an action to rec*over damages, 

that whether he Mras guilty of such contribu- 
tory negligence os w^oiild defeat his right of 
recovery was a question for the jury. — Owens 
V. Wabash Ry. Co., 84 xMo. App. 143. 

App. 1J)08. Whether it is negligence for 
a passtmger with the knowledge and implied 
assent of the trainmen to take a position on 
the car less safe than that of riding in a seat 
is a question for the jury.— Vessels v. Metro- 
politan St. Ry. Co., 108 S.W. 578, 120 Mo. App. 
70S. 

^r=3347 (IB). Acts In emergrcncles. 

Sup. 1803. In an action agaimst a street 
railway comimny for iH^rsonal injuries, where 
p.aintiff’s evidence showed that she was in- 
jured by Jumping from a cable car of defend- 
ant, upon which she was a passenger, and 
which was approaching a railroad grade cross- 
ing, because the gripman, after l)t‘lng repeat- 
edly warned of the near approach of a train, 
not only failed to stop his car, although he 
<*ould easily have done so, but incretised its 
siit'cd to make the ci*ossing before the train, 
a motion for a nonsuit was proiKudy denied. — 
Hischoir V. People’s Ry. Co., 25 8.W. 008, 121 
Mo. 216. 

€=>348. — Initractions. 

<pz=>34S(l). In f^eiicrnl. 

Sup. IJKlO, In an action against the own- 
ers of an office building who ran iws.senger 
elevators for injury to a pas.s(‘nger on the 
elevator, the instructions given held to prop- 
erly i)reseiit the law of the case as to con- 
tributory neglig(‘nce.— (\)oper v. (^nitury 
Realty (^o., 123 S.W. 818, 224 Mo. 701). 

App. ISSf). In an action against a car- 
rier for injuries sustained by a passenger, in- 
structions (‘inployiiig the terms “without fault 
on liis part,” referring to plaint iff, w’ere not 
object ionable as not submitting the issue of 
contributory negligcuice.— Stafford v. Ilaimi- 
bal & St. J. R. Co., 22 Mo. App. 333. 

App. 1889. In an action against a rail- 
road wimpany for personal injuries to a pas- 
senger, an instruction predicating plaintiff’s 
right to recover ni)on a byiwthetical state of 
facts from which the jury might infer con- 
tributory negligence, and telling them to find 


another Instruction.— Wilburn v. St. Louis, I. 
M. & S. Ry. Co., 36 Mo. App. 2m. 

App. 1001. In an action against a car- 
rier for damages for injuries an instruction 
which precludes a recovery if plaintiff was 
guilty of negligence irrespective of the fact 
that such negligence did or did not contribute 
to his injury is improper.— Muth v. St. Louis* 
& M. R. R. Co., 87 Mo. App. 422. 

App. 1002. W’liere defendant denied its 
negligence and allegcnl contributory negli- 
gence, an instruction to find for defendant if 
the injuries wTre the result of an accident 
was improix'rly modified by adding the w’ords 
“that was not caused l)y defendant’s neg- 
ligence,” since, as modified, it impliedly au- 
thorized a verdict for plaintiff, though guilty 
of coutriluitory negligence.— Maxey v. Metro- 
P<»lltan St. Ry. Co., 68 S.W. 1063, 05 Mo. App. 
303. 

App. 1004. Whore, in an action against 
a street railway company for injuries to a 
passenger, tlu're W’as no plea of contributory 
neglig(‘nc(', th(Te was no occasion for an in- 
struct ion tlijit issue of such negligence was 
not in the case.— l>uffy v. St. I.ouis Transit 
Co., 78 S.W. 831, 104 Mo. App. 235. 

App. 1015. An hist met ion in an action 
for injuries to a str(‘(*t car passenger held de- 
fective for failing to retpiire the jury to liud 
that she exereised ordinary care.— Sebwanen- 
teldt v. MetroiM>litan St. Ry. Co., ITtJ S.W. 
1008. 

App. 1J)15. In a pns.senger’s action 
against a street railroad for personal injury, 
an iii.struetiou held not objectionable as not re- 
(luiring jury to believe that plaintiff was ex- 
ercising due ('an*.— I >a vis v. M(*tropolitan St. 
R.V. Co., 177 S.W. 1007. 

Cnre reqiilrefl of olillilren and 
olhorit under dlMaliflily. 

Sup. 1801, Plaintiff, a boy 12 years old, 
W’as injured liy falling from a street car 
wiiile riding on the front platform of the car. 
lie alleged in his iK'tition that lu* did not 
know that it w^as dangt*roiis and unsafe to 
ride on tin* platform of the ear, but did not say 
a word in liis testimony in support of such 
statement. lie had ridden on str(*et cars be- 
fore and bad some (*ducation and was a n(*ws- 


boy. held, that it may be assumed that he 
. , , , it was safer in the car than on the 

for plaintiff if they found such facts to be jdatform, and because of such knowledge nron- 
true, was not erroneous for failure to require o.sitlon.s of law announced by the court as to 
a finding of absence of contributory negli- the rights and liabilities of street car imssen- 
genee, w here such a finding w^as re(iuired by gers who are adults and ride on the platform 
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will apply to plaintiff. — Willmott v. Corrigan motion he assumed the risk of danger, and 


Consol. St. Ky. Co., 17 S.W. 41K), 100 Mo. 535, 
affirming judgment in banc 10 S.W. 500, 100 
ISXo. 5«-lo. 

(3). A^altinir and veekinir tran«> 
portatlon. 

Sup. 1918. In action for injuries sus- 
tained by prospective passenger, because of 
def(‘cts in approach to station platform, de- 
fense of defendant railroad being that plain- 
tiff was negligent in using such approach in- 
stead of an approach at the other end of the 
platform, instructions given for plaintiff and 
defendant held consistent, and to fairly pre- 
sent all the issues. — (Jurtman v. Lusk, 208 S. 
W. Cl. 

Sup. 1025. Hecpiosted instruction that 
])assenger (‘ould not recover if by looking he 
could have seen api)roacliing car was proi»or- 
ly r(‘fiis(*d.— Willi v. United Rys. Co. of St. 
I^)uis. 271 S.W. 21. 

Sup. 1027. Instruction denying recovery 
by intending passenger for negligence, not llni- 
itetl to (‘ontribiitory negligence, properly re- 
fused. -Sugarwater V. Fleming, 293 S.W. Ill, 
310 Mo. 742. 

(4). ISiiicrinR: ooiivcFanee. 

Sup. 1S(S2. Til an action against a carrier 
it was error to instruct that iilaintiff’s effort 
to g(‘t on a train wliile in motion was iiegli- 
genct‘ per s(‘, without r(*gard to the speed of 
the train or the fact that it may not have been 
stojJiK'd a sutlicient length of lime to enable 
plaintiff to get on. — Swigert v. Hannibal & St. 
J. R. (\)., 75 Mo. 475. 

Mo. 1909. In an action for injuries while 
attempting to iKiard a street car by being 
caught b(‘tween the car and a railing extend- 
ing from the station platform parallel with 
the track across a viaduct, an instruction re- 
<im*sted by defendant that if the jury found 
that, whim the car started, plaintiff’ was stand- 
ing on the platform of the viaduct holding on- 
to the hand rail of the car, intending to board 
sucli car, and that after the car started, and 
while it was in motion, attempted to get upon 
the car and was injured, their verdict must 
be for the defendant, was properly refused. 
— Joyce v. Metropolitan St. Ry. Co., IIS S.W. 
21, 219 Mo. .344. 

There was evidence that, wdien the car 
started, plaintiff was some three feet from it, 
and did not have hold of it, and that he at- 
tempted to board it after it was in motion. 
Held, that an instruction that if plaintiff at- 
tempted to get upon the car while it was in 


that his injuries, resulting therefrom were 
caused by his own ni'gligence and the verdict 
should be for defendant, was improperly re- 
fused. — Id. 

Sup. 1909. In an action for injuries 
claimed to have been caused b.y the premature 
starting of a street car while boarding it, 
w^here the evidence showed that the car 
stopped at a usual place and for the usual 
time, and plaintiff testified that he was wait- 
ing for the car and that he heard and under- 
stood the signal to start, and another testified 
that she boarded the car at the rear and had 
walked through it when the signal to start 
was given, an instruction was proiier, as go- 
ing to plaintiff’s negligence, that, if the car 
stopiierl at the usual place a reasonable length 
of time to enable plaintiff to board it in safety 
by exercising ordinary care, the jury should 
find for defendant. — Quinn v. Metropolitan 
St. Ry. Co., 118 S.W. 4(1, 218 Mo. 545. 

Sup. 1915. In action against street rail- 
road for personal injury, defendant’s request- 
ed instruction that, if plaintiff attempted to 
board the car after it had started, he could not 
recover, held warranted by evidence. — North- 
am V. United Rys. Co. of St. Ixmis, 17C S.W. 
227. 

Sup. 1917. In action for injuries while 
attempting to board car, after motorman had 
slowed down in resiMUise to signal given, in- 
struction for defendant company that plain- 
tiff: had no right to attempt to iKiard car while 
in motion held erroneous. — Vrooman v. Har- 
vey, 197 S.W. 118. 

App. 1903. Whether it wms negligence to 
attempt to board a street car moving very 
slowly was a question for the jury, and was 
proiierly submitted by an instruction that, to 
authorize a rwovery for injuries in making 
the attempt, the plaintiff must have exercised 
ordinary care. — Maguire v. St. I.»ouis Transit 
Co., 78 S.W. 838, 10.3 Mo. App. 459. 

App. 1905. Defendant’s requested in- 
stniction, in an action for injury to iilaintiff 
while attempting to board defendant’s street 
car, that, if plaintiff attempted to board it 
while it was going at such speed that a person 
of ordinary care and prudence would not have 
attempted to do so under the circumstances, 
then he was guilty of contributory negligence, 
and could not rwover, is properly amended by 
the insertion after the word “circumstances” 
of the clause, ‘‘and that fact diiwtly contrib- 
uted to cause plaintiff’s injury”; plaintiff’s 
evidence being that he landed safely on the 
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step of the car, and was thrown therefrom by 
the sudden forward lurch of the car, and, if 
this is true, such lurch, and not the attempt 
to board the car while it was in motion, bein^? 
the proximate cause of his injury. — Spencer 
V. St. Louis Transit Co., 86 S.W. ^3, 111 Mo. 
App. 658. 

App. 1907. An instruction defining plain- 
tifiTs duty in entering and leaving defendant’s 
car was not erroneous l)ecause of the use of 
the expression “due diligence*’ when in all of 
the instructions the terms “reasonable dili- 
gence,” “ordinary care,” and “reasonable 
care” are used synonymously. — Bond v. Chi- 
cago, B. & Q. By. Co., 99 S.W. 30, 122 Mo. 
App. 207. 

App. 1909. An instruction in an action 
for injuries to a passenger boarding a train 
while being made up held not erroneous, a.s 
excluding the defenses of contributory negli- 
gence and assumption of risk. — Wise v. Wa- 
bash R. Co., 115 S.W. 452. 1,35 Mo. App. 2.30. 

App. 1919. Instruction held not subject 
to objection that it did not limit right of 
plaintiff to boarding defendant’s street ear at 
the usual stopping place. — 8park.s v. Ilarvey, 
214 S.W. 249. 

^=9348 (5). Conduct In transit. 

Sup. 1863. An instruction that if defend- 
ants’ agents permitted a person to take a i>osi- 
tion on the 8tei>s of one of their cars, and 
while standing there he was killed, then de- 
ceased was guilty of no negligence, is incor- 
rect, as excluding the idea of his voluntarily 
taking the position there being no evidence 
to the point. — Huelsenkamp v. Citizens’ Ry. 
Co., 34 Mo. 45. 

Sup. 1889. An instruction that if “plain- 
tiff acted with reasonable and ordinary care 
in not taking hold of a strap, or in not mov- 
ing further forward, though if he had done 
so the accident would not have happened, and 
as a prudent man would ordinarily have act- 
ed,” he was using all the care and diligence 
required, being correct in Itself, cannot be as- 
signed for error, as inferentlally excluding 
other circumstanc^es relied on by defendant to 
show contributory negligence. — (1888) Dough- 
erty V. Missouri R. Co., 8 S.W. 990, 97 Mo. 
647, judgment reversed on rehearing 11 S.W. 
251, 97 Mo. 647. 

Sup. 1909. Plaintiff testified that when 
he fell off a street car he had both feet upon 
the steps and was holding to the guard rails 
with both hands, and rode a short distance 
in that position, until a passenger discovered 


that her child had not entered the car and 
began to scream, when plaintiff released his 
hold with one hand, thinking the woman was 
going to jump off, and was thrown off by a 
jerk, but it was not shown that the jerk was 
unusual ; the car being then crossing other 
tracks. Held proi)or to instruct that if plain- 
tiff got on and rode some distance in a rea- 
sonably safe position, and thereafter let go 
one of his handholds and fell off, the jury 
should find for defendant. — Quinn v. Metro- 
politan St. Ry. Co., 118 S.W. 46, 218 Mo. 545. 

App. 1901. In an action against a street 
railway company for Injury to a i>assenger 
while riding on the bumpers, the evidence 
showed that the plaintiff was not injured on 
account of the fact that he was on the bump- 
ers, but on account of the fact that he was 
compelled to jump to avoid a collision by a 
car approaching in the rear. Held, that it 
was proper to refuse an instruction to find 
for defendant if the jury found that riding 
on the bumpers was dangerous. — Paciuin v. 
St. Ix)uis & S. Ry. Co., 90 Mo. App. 118. 

App. 1907. In an action against a slrwt 
railway for injuries received by a pa.ssenger, 
by being thrown off the platform of one of 
defendant’s cars by a sudden lurch, an in- 
struction that It is not necessarily negligent 
for one to ride on the rear platform of a car, 
though the same is crowded ; that if when 
crowded defendant’s car st opined, and plain- 
tiff and others boardwl it us iMSsengers with- 
out objection by defendant, plaintiff was not 
negligent in boarding the car and remaining 
on the platform Uiereof, unless the danger 
was so obvious that a reasoniibly prudent per- 
son would have refraint*d from so doing, and 
unless after boarding the car plaintiff failed 
to exercise due care, was not erroneous, as 
taking from the jury the question whether 
plaintiff was guilty of ni*gligence in riding on 
an overci’owded ear. — Baskett v. Metropolitan 
St. Ry. Co., 101 S.W. 138, 123 Mo. App. 725. 

App. 1908. In an action against a rail- 
way company for injury to a freight tniin pas- 
senger, an Instruction that if he voluntarily 
sat near an open door of the caboose, etc., and 
was thrown from the car by the jar made by 
a coupling, he could not recover, having been 
properly refused for failing to refer the Jury 
to the conduct of a reasonably prudent man 
and the exercise of ordinary care for his own 
safety as the standard by which the jxissen- 
ger’s conduct should be measured, it was not 
error to modify it by directing that, though 
he knew he was liable to be thrown from the 
car, he could recover unless he was thrown by 
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a usual and ordinary Jar. — Mitchell v. Chi- 
cago & A. Uy. Co., 112 S.W. 291, 132 Mo. App. 
143. 

App. 1909. Plaintiff's contract with de- 
fendant railroad for the transportation of 
horses permitted plaintiff to accompany the 
horses, and required him to look after and 
feed them. While In the car for that purpose, 
a switch engine struck It, throwing tlie horses 
down on plaintiff, injuring him. In an action 
for the injuries, plaintiff testified that, on de- 
fendant’s servants saying that they were going 
to do some switching, he told them that he 
would get in the car and feed, but this was 
denied by defendant’s witnesses. Held, that 
defendant was entitled to an instruction that 
if, before the car was placed in a train for 
transportation, plaintiff, knowing that it was 
about to be switched, entered it without in- 
forming defendant’s servants of his intention 
so to do, and if his so doing was negligence 
contributing to his injury, he could not re- 
cover. — Bruce v. Chicago, B. & Q. Ry. Co., 116 
S.W. 447, 136 Mo. Aiqx 204. 

^=9848 (O). LeaTlnar conveyance In gen- 
eral. 

Sup. 1894. In an action against a street- 
railroad company for injuries caused by a fall 
either in getting on a street car, or in getting 
off after the car started, where there was evi- 
dence which justifieii the court in submitting 
the question of plaintiff’s negligence in get- 
ting off the car as one of fact, it was not error 
to omit to state what facts, if found to be 
true, would constitute negligence on her part. 
— Olfermann v. Union Depot R. Co., 28 S.W. 
742, 125 Mo. 408, 46 Am. St. Rep. 483. 

Sup. 1900. In an action for injuries sus- 
tained by suddenly starting a street car while 
plaintiff was alighting, an Instruction that, 
even if plaintiff was injured by defendant’s 
negligence, he could not recover if his own 
act or conduct directly contributed to the in- 
jury, was erroneous in not requiring that 
plaintiff’s act or conduct which contributed to 
the injury be negligent. — Dowd v. Metropoli- 
tan St. Ry. Co., 120 S.W. 772, 222 Mo. 58. 

Sup. 1920. In a street car passenger's 
action for personal injuries sustained while 
stepping into a hole in the street while alight- 
ing, a requested instruction on the theory 
that plaintiff was negligent in sticking her 
foot under the step, if construed to mean that 
such act was the cause of the injury, and that 
therefore defendant's negligence did not cause 
it, was erroneous as not requiring a finding 
that her act was the sole cause of injury, but 
authorized a finding for defendant if plaintiff 


was Injured in that manner if not in the sx- 
ercise of reasonable care, although defend- 
ant’s negligence was the proximate cause of 
the Injury. — Heriford v. Kansas City Rys. Co., 
220 S.W. 899. 

App. 1902. The insertion of the word 
“voluntarily" in instructions requested by 
defendant, so as to make them read that if 
plaintiff's Injuries “were caused by his volun- 
tarily stepping from a car," etc., and that if 
“plaintiff did voluntarily step from said car," 
did not alter their meaning, and was no cause 
for complaint. — Gorman v. St. Louis Transit 
Co., 70 S.W. 731, 96 Mo. App. 602. 

App. 1903. Where plaintiff’s evidence 
showed that he was on the rear platform of 
defendant’s street car, in the act of getting off 
at a place where it had stopped before cross- 
ing some railroad tracks, but was prevented 
from doing so by the sudden starting of the 
car and its rapid motion, and there was no 
evidence to the contrary, it was error to pred- 
icate a charge of contributory negligence on 
the assumption that he had taken his position 
on the rear platform, not for the purpose of 
getting off l>efore reaching the raihvay tracks, 
but for his own convenience in getting off at 
some point beyond them. — Fleming v. St. Lou- 
is & S. Ry. Co., 74 S.W. 382, 101 AIo. App. 217. 

App. 1919. In an action by a crippled 
passenger against a railroad company for in- 
juries sustained in being compelled to alight 
from a passenger train without assistance, an 
instruction that plaintiff was negligent if he 
stepped down, without looking to see if there 
was a portable step in place was misleading. 
— ^Turner v. Wabash Ry. Co., 211 S.W. 101. 

App. 1919. Instruction held not objec- 
tionable as failing to limit plaintifTs right to 
board street car at usual stopping place. — 
Sparks v. Harvey, 214 S.W. 249. See Car- 
riers, ®»348(4) in this Digest. 

^s>348 (7). Allirlitins from moving con* 
vey-ance. 

Sup. 1876. An instruction requested by 
plaintiff, that if the conductor of the street car 
on which plaintiff was riding refused to stop 
the car when asked by plaintiff, and the latter 
attempted to alight carefully and without neg- 
ligence, they should find for plaintiff, was 
properly refused where the evidence showed 
that plaintiff was in a crippled condition from 
a sore knee, and no account was taken of it 
in the instruction. — Wyatt v. Citizens’ Ry. Co., 
62 Mo. 408. 

A further instruction that if the jury are 
satisfied that the car was moving faster than 
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usual when plaintiff ffot off, and that plaintiff 
knew the risk and danger, and was not in- 
fluenced by the remark of the conductor, “to 
jump,” this was evidence of want of care, was 
objectionable, In that it did not refer to plain- 
tiff’s physical condition or the facts which, if 
satisfactorily proved, would, in the estimation 
of the court ctmstitute negligence, and as tend- 
ing to lead the jury to infer that plaintiff 
knew the risk. — Id. 

Sup. 1S80. In an action against a rail- 
way company to recover damages sustained 
by a passenger while alighting froui the train 
l>ecanse of the negligence of the company in 
failing to stop the train, an instruction that, 
if the servants in charge of the train were 
negligent in failing to stop it at the station a 
sufficient Umgth of time to allow a passenger 
to alight, and by reason of such negligence he 
was injured, he was entitled to a verdict, was 
erronc'ous, because it withdrew from the jury 
the (piestion whether plaintiff was guilty of 
contributory negligence in attempting to 
alight while the train was in motion. — Price 
V. St. Louis, K. C. & N. Uy. Co., 72 Mo. 414. 

Sup. 18S4. Instructions in resiwct to 
contributory ncgligeiu'e of passenger in alight- 
ing from train which started before she had 
time to leave the car approved, — Waller v. 
Hannibal & St. J. K. Co., 8.H Mo. (UKS. 

Sup. 1JK)3. Where a imssenger, in her pe- 
tition against a street railway comiKiny, al- 
leged, and her evidence tended to i)r<)ve, and 
h(*r recpiests for instructions assuni€»d, that 
tile car had stojjped when she atteinided to 
alight therc'froni and was injured, she cannot 
comidain of instructions, on defendant’s re- 
qu(*st, that, if the injuries w’ere caused by her 
leaving the car before it had stopped, or if 
sh(‘ got off the car while it was yet moving, 
th(» c(»mimny is not liable. — Pt'ck v. St. Louis 
Transit Co., 77 S.W. 73G, 178 Mo. 017. 

Sup. lOOG. In an action for death of a 
passenger by being thrown from a street car, 
defendant requestcKi the court to charge that 
if dweased, of her own volition, got off from 
the car while in motion, and in c*onsequence of 
her own act in getting off was thrown to the 
ground and sustaintKl injuries from which she 
died, plaintiff could not recover though the 
car had not sufficient guards to the seats or 
was unduly crowded or was running at an un- 
usual rate of sliced, or though lh(* track was 
rough and caused jerks and shocks of the car 
as It proceeded over the same. The court 
modified the instruction by adding a clause, 
unless the jury believe that the crowded con- 
dition of the car, the insufficiency of the 


guards on the seats or the running at an un- 
usual speed or the roughness of the tracks, 
jerks, etc., or all combined, was the proximate 
cause of the injury. Held, that the instruc- 
tion in its original form corrt*ctly presented 
defendant’s defense of contributory negli- 
gence, and that the mollification was improi)- 
er. — Van Horn v. St. Louis Tninsit Co., 95 
W. 32G, 19S Mo. 4S1. 

Where, in an action for death of a pas- 
senger by being thrown from a street car, cer- 
tain instructions pr(‘sented the theory that if 
deceased voluntarily placed herself in a posi- 
tion of peril or voluntarily left the car “with- 
out tlu' knowledge of the conductor or motor- 
man in charge of the car or before they could 
interi)ose to prevent her,” the carrier was not 
liable, such instructions did not cov(*r an in- 
struction that if doced(*nt of her own voli- 
tion got off th(‘ car while in motion and in 
consequence of her own act was thrown to the 
groimd, and sustained Injuries of which sin* 
afterwards died, the verdict must be for de- 
fendant, wind her the conductor or motornian 
knew or might have known that she was in 
the act of getting off the car, or whether th(‘.v 
took any st(*ps to piM'vimt her doing so. — Id. 

Sup. 1922. An insi ruction in action for 
injuries sustairu'd in alighting from a street 
car that plaintiff could not recover if he at- 
tempt(*d to alight Ixdore the car stopped au- 
thorized a V(‘rdict for dtffcmdant within itself, 
without snbmitling the question as to wheth- 
er plaintiff was guilty of any ni'gligence what- 
ever and hence was insufficiemt even if con- 
tributory n(‘g!ig(*nc(‘ was i>ro]KTly pleaded. — 
Keppbn* v. Wells, 23S S.W. 425. 

App. 1903. In an action for injuries sus- 
tained by a passengcT who was attempting to 
alight from a street car moving at the rale of 
three miles an hour wlnai the car suddenly 
started forward, the ust‘ in an instru<*tion of 
th(‘ word “slowly’’ with nfferemee to the si)eed 
of the car was not (‘rroiu'ous, (*siM»cially where 
other instr net ions fully and correctly submit - 
t(*d the issue of contributory iK'gligenci*. — 
I).aw.son V. St. Louis Transit C’o., 70 S.W. GS9, 
102 Mo. App. 277. 

App. 1903. In an action for injuries to a 
imssenger while alighting from a street car, 
defendant re<iin‘sted an instru(*tion that plain- 
tiff had no right to alight or attempt to alight 
from the cur after it had starb'd, or while it 
was in motion, and, if he did so, he assumed 
the risk of injury; that if, after the car had 
started or while it \vas in motion, jilaintiff 
attempted to get off and was thrown down by 
the motion of the car, tiien his Injuries, if any, 


This Digest is compiled on the Key-Number System. For explanation, see page iii. 




^MI>— 475 


CARRIERS 


«=» 348 ( 12 - 


were caused by his own fault, and the verdict 
should be for defendant. Held, that the In- 
struction as requested was misleading, and 
was properly mcKlified by requiring that plain- 
tiff must have been thrown down only by the 
motion of the car, “and without any negli- 
gence on the iKirt of defendant's servants in 
charge thereof.” — Hurley v. Metioiiolitan St. 
Ky. Co., 9G S.W. 714, 120 Mo. App. 2(52. 

App. loot). Where, in an notion for in- 
juries to a street oar passenger by an alleged 
preimiture start, plaintiff did not allege that 
the west side of a street intersection was the 
customary stopping place for the discharge of 
east-bound passengers, the court's refusal of 
plaintiffs request, failing to hypothesize as 
an element of idaintlff's proof that the west 
side of the intersecl ion was the regular stoi>- 
ping place, and the giving of an insiruction 
for d(‘f(‘iidaiit that the jury believed th(‘ regu- 
lar stopping place was on the east side of the 
inters(‘ction, and that there was no regular 
stopping place on the wenst side, it was plain- 
tiffs duty to wait until the car reached the 
east side of the street, and, if her injuries 
were caust'd by her attempt to alight before 
such i)oint was r(*a(‘h(*d, while tin* car was in 
motion, sh(‘ could not recover, was error. — 
Ciroshong v. United Itys. Co. of St. Louis, 121 
S.W. J0H4, 142 Mo. App. 71 S, 

App. li)12. An instriK'tion held not er- 
roneous as tending to justify a passenger in 
attempting to alight from a moving car. — Hut- 
ton V. Metropolitan Str(*et lly. Co., 150 S.W. 
722, 100 Mo. Api>. 045. 

App. 1015. Instruction hypothesizing de- 
fendant's claim that stre^et car im.sscmger, dis- 
regarding conductor's warning, alighted while 
the car was in motion, held improperly re- 
fns(*d. Tanchof v. Metropolitan St. liy. Co., 
177 S.W. si;i. 

App. lOlS. An instruction t() effwt that 
plaintiff could not recover if she attemi)ted to 
alight while train was moving was misleading 
in that jury might infer that she could not 
recover if train was moving at any time after 
she l(*ft her seat. — Hooker v. Deering South- 
western Uy. Co., 204 S.W. 550. 

(8). DlMobed fence of ruleii of car- 
rier. 

See explanaiion, page Hi, 

^=9348 (0)* Aetn by permifixioii or dlreo- 

li<in of enrrter*ii eiiiployftis. 

See explanation, page Hi. 

0=^348 (10). Acts In emerirencler. 

See explanation, page Hi, 


^=9348 (11). Proximate caniie of Injury. 

See explanation, page Hi. 

0=9348 (12). Injury avoidable by care of 
carrier. 

Sup. 1809. In an action against a street- 
railway company for the death of a passenger 
from injuries nveived while riding on a run- 
ning board used to stt‘p on in getting on and 
off the car, an instriK'tion that if the passen- 
ger voluntarily left his seat in the car to ride 
on the running hoard, and that he would not 
have heim injured had he not been standing 
thereon, and if the position on the running 
board was an unsafe one for passengers, no 
recovery can he had, is properly refusc'd. since 
it prohibits a recovery notwithstanding the 
carrier’s failure to exercise the greatest care 
t(» carry him safely, though he had voluntarily 
a.s.sumed an unsafe p:).sitIon.~- Sweeney v. 
Kansas City Cable Ry. Co., 51 S.W. 082, 150 
Mo. 385. 

In an action for the death of a pas.senger 
from injuries rt'ceivt'd while riding on a car, 
an instruction that if the passenger volunta- 
rily left his seat, and look up the iKisition in 
wliich he was injurcnl, and that he would not 
have been injured had he remained in his 
st*at, no recovery can l)e had ludess the person 
in <*harge of the car saw him in his iMKsition of 
dangt'r in time to have i)revented the injury, 
is projjerly refu.sed, as it assumes that the 
l)ositicm which the pas.senger took was danger- 
ous as a matter of law, and that no recovery 
(‘ould be laid, though the injury was causi'd 
by the negligent management of the train. — Id. 

App. 1905. In an action for injuries to 
an elevator passenger, an instruction declar- 
ing that negligence on plaintilT's part, dirt'ctly 
contiibuting to the injury, would not bar her 
right to recovery, if defendants’ agent or serv- 
ant, after discovering idaintitTs danger, 
might, by the exercist^ of ordinary care, have 
l>revented the injury to her, was erroneous, 
as misleading, and as requiring of the oiH*ra- 
tor no more than ordinary care to save plain- 
tiff after he discovered her peril. — Hensler v. 
Stix, 88 S.W. 108, 113 Mo. App. 1C2. 

The instruction was also objectionable as 
eliminating defendants’ liability in case thi^ 
elevator oiK'rator was negligent in not sooner 
discovering plaintiiTs peril. — Id. 

App. 1907. The refusal to charge that, 
if till* passenger was Injured by the negllgen<*e 
of the comimny, he c*ould not re<*over if he by 
his own act or conduct contributed to liis own 
injury, was erroni*ous. — (Ihlo v. Metropolitan 
St. Ry. Co., 103 S.W. 142, 125 Mo. App. 710. 
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App. 1020. In an action against a street 
railway, founded on the humanitarian doc- 
trine by an intending passenger, injured by 
the overhang of a car turning a curve, held 
that court did not err in refusing defendant’s 
instruction, requiring the jury to find that 
defendant’s servants actually knew that plain- 
tiff was in a position of i)erll. — Flynn v. Kan- 
sas City Rys. Co., 226 S.W. 074. 

App. 1028. Instruction that cattle care- 
taker’s contract was no defense if railroad 
negligently directed caretaker to go to ca- 
boose in dark held not to submit case under 
humanitarian rule. — Edmondson v. Missouri 
Pac. R. Co., 8 S,W.(2d) 103. 

^=9848 (13). PreanmptloiiM and barden of 
proof. 

Sup. 1003. A charge in an action against 
a street railway company for negligence, set- 
ting out plaintiff’s theory, and stating that the 
burden is on plaintiff as to the act of negli- 
gence “throughout the case,” is not objection- 
able as requiring the plaintiff to prove her- 
self free from contributory negligence, where 
no reference Is made to that. — I*eck v. St. 
Louis Transit Co., 77 S.W. 730, 178 Mo. 617. 

Sup. 1928. Instruction that defendant 
had the burden of proving that d(‘gree of 
plaintiff’s intoxication was the cause of In- 
jury was erroneous. — Lewis v. Illinois Cent. 
R. Co., 3 S.W.(2d) 371, 319 Mo. 233. 

App. 1903. Where, in an action against 
a street railway company for injury to a 
passenger, the court, on behalf of the com- 
pany, directs a finding for it if she was not 
caused to fall by the starting of the car with 
a sudden jerk, but through an attempt to 
leave the car while It was in motion, she Is 
entitled to an Instruction that, before there 
can be a finding for the company because of 
her negligence, there must be a preponderance 
of evidence that she attempted to alight be- 
fore the car stopped. — Kennedy v. St. Louis 
Transit Co., 78 S.W. 77, 103 Mo. App, 1. 

App. 1903. An instruction that the bur- 
den of proving contributory negligence rests 
on the defendant is not erroneous as depriv- 
ing the defendant of the benefit of plaintiff’s 
own evidence, though contributory negligence, 
If shown at all, was shown by plaintiff's evi- 
dence alone. — Maguire v, St. I^uls Transit 
Co., 78 S.W. 838, 103 Mo. App. 459. 

App. 1008. An answer In an action 
against a carrier by a passenger to recover 
for injuries was treated by the trial court and 
both parties as pleading contributory negli- 


gence, and several instructions bearing on 
that issue were given on request of defendant. 
Held, that it was not error to Instruct that 
contributory negligence is an affirmative de- 
fense to be proven by defendant unless it ap- 
pears in other evidence, and that, if such 
defense is not established, the finding should 
not for that reason be for plaintiff, but it 
should be that there was no contributory neg- 
ligence in the case. — Gerhart v. Metropolitan 
St. Ry. Co., 112 S.W. 12, 132 Mo. App. 546. 

^=:»348 (14). Conformity to pleadIngM and 
iMMuea. 

Sup. 1891. Where plaintiff alleged that 
the injury was caused l»y the negligence of 
defendant’s driver, and defendant denieil this, 
and alleged contributory negligence on the 
part of j)la intiff, it is error for the court in 
instructing the jury not to present the effect 
of contrllmtory negligence as well as the care- 
lessness of defendant. — Wlllmott v. Corrigan 
<.\)nsolldated St. Ry. Co., 16 S.W. 500, lOG 
Mo. 535, judgment affirmed by court in banc 
17 S.W. 490, lOG Mo. 535. 

Sup. 1892. An Instruction that, though 
plaintiff was negligent in attempting to board 
the moving train, still, if those In charge 
thereof could, by using ordinary care after 
discovering him, have prevented the injury, 
the verdict should be for plaintiff, while cor- 
rect in the abstract, is properly iiefused, 
where there is no evidence that the train 
could have been 8topp<*d, after plaintiff was 
seen getting on, so as to have prevented the 
accident. — Pulks v. St. Louis & S. F. R. Co., 
19 S.W. 818, 111 Mo. 335. 

Sup. 1895. Where the real issue is as to 
plaintiff’s contributory negligence in attempt- 
ing to board defendant’s car, instructions are 
not objectionable because they do or do not 
rwognizG him as a iiassenger. — Schaefer v. 
St. Louis & S. Ry. Co., 30 S.W. 331, 128 Mo. 
64. 

Sup. 1904. In an action against a rail- 
road company for injuries to a passenger, 
caused by falling on a greasy platform as he 
was stepping off a train which he had board- 
er!, thinking it the train he wanted, defend- 
ant alleged that plaintiff was negligent in 
stepping off the train while in motion, and 
also in failing to make proper inquiry as to 
whether it was his train. The court instruct- 
ed that, on proof of certain facts, plaintiff 
was entitled to recover, if not guilty of any 
want of ordinary care in stepping from the 
train. In another instruction the two acts 
pleaded by defendant as contributory negli- 
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gence were distinctly defined, and In still an- 
other the Jury were told that, while it was 
the duty of defendant to furnish plaintiff in- 
formation to enable him to find his train, it 
was also his duty to use ordinary diligence 
to obtain such information, and if defendant 
furnished such service, and plaintiff failed to 
avail himself of it, defendant was not respon- 
sible for his getting on the wrong train. Held 
that, taken as a whole, the instruction first 
quoted was not objectionable as limiting 
plaintiff’s contributory negligence to one of 
the acts pleaded by the answer, and excluding 
the question of his negligence in not making 
proper Inquiry for his train. — Newcomb v. 
New York Gent. & H. R. R. Co., 81 S.W. 1069, 
182 Mo. 687. 

Sup. 1007. Where, in an action against 
a street railway company for injuries to a 
passenger received by his being knocked from 
the inner foot board by collision with a pas- 
senger on the inner foot board on a car going 
in the opposite dir(K*tion, the issue ns to plain- 
tiff’s contributory negligence was sharply 
presented by the pleadings, and there was 
substantial evidence introduced tending to 
establish plaintiff’s negligence, it was proper 
to instruct that it was the plaintiff’s duty in 
going upon the inner foot board to exercise 
such care as the position rendered reason- 
ably necessary to prevent his b(*ing struck by 
passengers on the car, or by the car passing 
on the other track, and, if he could by stand- 
ing upright thereon have avoided being struck 
by a passenger on or by the passing car and 
failed to do so, in consequence of which he 
was injured, he is not entitled to recover. — 
Sinionton v. St. Louis Transit Co., 100 S.W, 
46, 207 Mo. 718. 

Sup. 1921. In action for injuries to 
street car passenger, where the street railroad 
did not plead want of care or contributory 
negligence, instruction directing verdict for 
the passenger, without requiring the jury to 
believe that she was herself free from neg- 
ligence, held proper, if such negligence did 
not appear in the passenger’s own evidence 
as a matter of law. — Scott v. Kansas City Rys. 
Co., 229 S.W. 178. 

Sup. 1922. In a passenger’s action for 
injuries sustained by being thrown from a 
street car by a violent jerk while alighting, 
a plea of contributory negligence that the in- 
juries were caused by plaintiff’s “own care- 
lessness and negligence in attempting to alight 
from a moving street car,*’ being a legal con- 
clusion, held insufilcient to warrant an in- 


struction that plaintiff was not entitled to 
recover if he attempted to alight before the 
car came to a stop. — Keppler v. Wells, 288 S. 
W. 425. 

Sup. 1927. Instruction authorizing find- 
ing that intending passenger would have 
crossed before approaching car, had it oper- 
ated at usual speed, held proper under evi- 
dence. — Sugarwater v. Fleming, 293 S.W. Ill, 
310 Mo. 742. 

App. 1899. An instruction in an action 
against a railway company for injuries sus- 
tained by a passenger, wherein the court pre- 
sented to the jury the facte and circumstances 
tending to show that the passenger was not 
guilty of contributory negligence charged in 
the answer, averring that she jumped off the 
car in disregard of ordinary care, was not 
erroneous, as it did not direct a verdict for 
plaintiff on the facts assumed, while it would 
have been erroneous if it had directed such a 
verdict because of a failure to submit the is- 
sue as to the cause of action alleged in the 
lictition. — Ghoquette v. Southern Electric Ry. 
Co., 80 Mo. App. ,515. 

App. 1903. In an action against a street 
railway for injuries to a passenger, defend- 
ant set up in answer that plaintiff was in- 
jured by reason of his contributory negli- 
gence in jumping off a moving car at an un- 
usual place. The court charged that if plain- 
tiff had taken a position on the lower step of 
the rear platform of the car for his own con- 
venience in getting off at a point beyond the 
railway tracks which they were crossing, and 
knew that the conductor had gone ahead to 
signal the car when to cross the tracks, and 
would again get on, he was guilty of con- 
tributory negligence if he did not exercise 
ordinary care to avoid a collision with the 
conductor when the latter was attempting to 
board the car. Held, that the charge was not 
warranted by the plea. — Fleming v. St. Louis 
& S. Ry. Co., 74 S.W. 382, 101 Mo. App. 217. 

App. 1903. Where in an action for in- 
juries to a passenger the complaint alleged 
simple negligence only, an instruction that, 
though plaintiff was guilty of contributory 
negligence in attempting to alight at a place 
other than a street crossing or regular stop- 
ping place, such negligence would not bar a 
recovery if the car was started by the car- 
rier’s employes under such circumstances as 
showed a “reckless and willful” disregard for 
plaintiff’s safety, was erroneous. — Jacobson 
V. St. Louis Transit Co., 80 S.W. 309, 106 Mo. 
App. 839. 
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App. 1906. In an action for injuries to 
plaintifT while alighting from a street car, the 
court charged that if plaintiff was a passen- 
ger, and when the car stopped plaintiff under- 
took to alight, and while in the act of stepping 
from the platform, and before he had time 
to alight by using reasonable diligence and 
ex(»rcisiiig ordinary care, the car was sudden- 
ly started by defendant’s servants, whereby 
plaintiff was thrown to the pavement and in- 
jured, and defendant’s servants failed to use 
the utmost skill and care which prudent men 
would use under similar circumstances to see 
that plaintiff had safely alighted from the car 
or was in a perilous position, plaintiff was 
entitled to recover. Hvld, that such instruc- 
tion was not objectionable as eliminating the 
question of plaintiff’s contributory neglige nce. 
— Hurley v. Metropolitan St. Ity. Co., 90 S.W. 
714, 120 Mo. App. 202. 

Ap7. 1912. Where a boarding street car 
pass('nger claimed that aft(*r getting a foot- 
hold on a car he was not given time to n*ach 
a place of safety before the car i)ass(‘d a 
wagon standing in the street, and he was 
ther<'by injured, the negligence relied upon 
having no relation to the fact whether he at- 
tempted to board the car while in motion, it 
was error to instruct that, if he attemplcHl to 
board while in motion, h(» could not revover. 
— Palfrey v. Ihiil(‘d Uys. Co. of St. Louis, 142 
S.W. 773, 162 Mo. App. 470. 

App. 1926. Submission of action against 
railroad for injuries received by plaintiff 
while attempting to enter a street car on last 
chance theory held warranted by petition. — 
Amos v. Fleming, 2S5 S.W. 134, 221 Mo. App. 
559. 

In action for injuries sustained by plain- 
tiff on street car step not based on ordinary 
movement of car, instruction on assumption of 
risk held proi)erly refused. — Id. 

C=»349. — - Verdict and findings. 

*Vcc explanation, page Hi. 

(F) E,IECTION OF PASSENGERS AND IN- 
TRUDEUS. 

Application of rule of damages to case of 
negligent carrying beyond station, see ante, 
C=»271. 

Exclusion from train, see ante, ^277(5). 
From palace or sleeping cars, see post, ®»412, 
416. 

C^350. Right of carrier in general. 

Right to eject from station as depending on 
relation as passenger, see ante, ^247(2). 


Sup. 1903. If a passenger places himself 
in such a position of danger that the carrier 
is unwilling to assume the duty of carrying 
him therein, the carrier has the right to re- 
quire the passenger to leave the car. — Parks 
V. St. Louis & S. R. Co., 77 S.W. 70, 178 Mo. 
108, 101 Am. St. Rep. 425. 

App. 1898. Where plaintiff entered a 
train for passage* to a town that did not 
habitually stop there, and was notitied by the 
conductor as soon as he knew of the* fact that 
he must leave the train at an intermediate 
station, and when the train reached such sta- 
tion he refused to h'avc it and was thereupon 
ejected with no more force* than was luws- 
sary to accomplish this act, he was wrongfully 
tm the* train, and the conductor was author- 
ize*d to eject him provided he acte*d in good 
faith and without malice. — Turner v. Mc- 
Cook, 77 Mo. App. 196. 

App. 1915. A carrier held liable for the 
death of a passe'uger by being wre)ngfully 
ejt*e*te*d by the conductor from a moving train. 
— Iba V. Chicago, B. & Q. R. (’o., 176 S.W. 
491, 1S6 Mo. App. 718. 

€===>351. Statutory regulation. 

Place of ej(‘Clion, st*e* post, €=»363. 

0=^352. Liability of carrier for actf of 
employes. 

Ratification as ground for nsse*ssment of puni- 
tive damages, se*e post, ®=>3S2. 

Sup. 1S7(). Wlu*re, in an action against 
a railroad for c'jection of a passenge*r, the evi- 
dence .shows that to the conductor who oject- 
e*d plaintiff was intruste»d all authority which 
coneM*rm*d the r(‘ct'ption or ej(*ction of pas- 
semgews, the railroad will be held liable, 
though the ejection was an abuse of his au- 
thority. — Travers v. Kan.sas Pac. Ry., 63 Mo. 
421. 

Sup. 1900. Where plaintiff, a newsboy, 
sued a street railway company for injuries 
caused by a gripman’s endeavoring to push 
him from the car on which he had jumped to 
sell pap(*rs, wh(‘reupon he dodgwl, and in do- 
ing so fell from the car and was injured, it 
was incumbent on plaintiff to allege and prove 
that the gripman’s acts were within the scope 
of his duties, plaintiff not b(*lng a pas.senger, 
and in the absence of such allegation and 
])roof plaintiff could not recover. — Raining v. 
Metropolitan St. Ry. Co., 57 S.W. 268, 157 Mo. 
477. 

Sup. 1904. The motorman of a street car, 
whose only duty is to operate the machinery, 
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was not within the scope of his employment 
in ejecting ti hoy who was trying to ride on 
the running board of the car. — Drolshngen v. 
ITiiion Dcix)t R. Co., 85 S.W. 344, im Mo. 
258. 

App. 1891. A carrier is responsible for 
the malicious and wanton acts of the servant 
to a passenger, whether done in the line of 
his employment or service or not, if done dur- 
ing the course of the discharge of the serv- 
ant's duties to the master which relate to the 
passenger. — Eads v. Metropolittin Ry. Co., 43 
Mo. App. 530. 

App. 1900. A carrier is liable for the 
acts of his servants in wrongfully and wan- 
tonly assaulting a passenger and forcing him 
from the car. — Tanger v. Southwest Missouri 
Electric R. Co., 85 Mo. App. 28. 

App. lt)03. Plaint Iff was injun‘d by be- 
ing ej(‘cted from d(‘fendant’s train while in 
motion, by a brakeman, although defendant’s 
rules forbade brakemen to oj(H‘t parti(‘S from 
trains while in motion, and without first se- 
curing from the conductor authority so to do. 
II rid, that defendant was lialde, as it was 
the hrakeman’s duty to (*ject trespas.scu's, and 
ill so doing he was in the course of his em- 
ployimmt, and the fact that he acted con- 
trary to the rules or (‘xce(*d<‘d his authority 
was no d(‘fense. — Curtis v. Chicago, R. 1. & 
P. Ry. (\)., 73 S.W. 1103, t)9 Mo. App. 502; Id., 
73 S.AV. 1133, 99 Mo. App. 508. 

App. loot). A carrier was liable for a 
conductor’s assault on u passenger who had 
been ejected from the car, the assault being 
incident to an effort to procure the passen- 
ger’s arrest. — MeQuerry v. Metropolitan St. 
Ry. (^o., 92 S.W. t)12, 117 Mo. App. 255. 

App. ItlOS. Where a passenger boarded 
a wrong train and insisted that she be al- 
lowed to ride on her ticket, the conductor was 
bound to tr(‘at her with r(*sp(vt and ordinary 
civility, whether or not he was right in his 
position ; but that he told her she mu.st pay 
her fare or leave the train, and when she de- 
murred, indicat tKl, by a ge.sture toward the 
bell rope, that he intimded to eject her, and 
that, when she told him the brakeman direct- 
ed her to take that train, he stated that the 
brakeman could not and would not dare to do 
such a thing, does not make the company li- 
able to her; It apiiearing that she could not 
have been injured in the estimation of her 
fellow passengers by the latter remark, es- 
pecially since the conductor summoned the 
brakeman, who justified the passenger, and 


made It clear that she was the victim of his^ 
negligent mistake. — Crutcher v. Cleveland, C., 
C. & St. L. R. R., Ill S.W. 891, 132 Mo. App. 
311. 

App. 1909. A brakeman on a freight 
train has not per se authority to eject a tres- 
passer. — Marcum v. Missouri, K. & T. Ry. Co., 
122 S.W. 1148. See Railroads, ^277 In this 
Digest. 

App. 1912. A railroad company is liable 
for the willful and wanton acts of its servants 
who* in ejtHding one riding on its train illegal- 
ly, but with consent of the conductor, injured 
him.— McDonald v. St. I/ouis & S. F. Ry. Co., 
140 S.W. S3, 105 Mo. App. 75. 

App. 1918. It is within the scope of the 
duty of a street car comluctor to eject i)er- 
Nons, wind her passengers, licensees, or tres- 
l)ass(‘rs, from the car. — (iriffiii v. Kansas City 
Rys. Co., 204 S.W. 820, 199 Mo. App. 682. 

Though conductor ejt'cted newslmy from 
oar on account of ill will the railway was 
liable for injuric^s when^ such ill will grew 
out of a formi'r conflict between the conduc- 
tor and plaintiff which arase in the line of 
the conductor's duty. — Td. 

^=>353. Pertons objectionable as pas- 
sengers. 

App. 1920. There must be something 
more than mere into.xication to justify a car- 
rier in rejecting or eji'cling a jwssiuigiT. — 
Abernathy v. Missouri l‘ac. R. Co., 217 S.W. 
508. 

€=^354. Failure to procure ticket or pay 
fare. 

Instructions, see post, ©=>381. 

Questions for jury, s<»e post, ©=>38il. 

C=^355. — In general. 

Sup. 1873. I’laintiff procurcMl a ticket 
entitling him to transiMirtation on defendant’s 
road from W. to R., hut upon entering the car 
refused to surrender his ticket until he W’us 
provi<]ed with a seat, and was thei’euiKui or- 
dere<l to leave the train when it should arrive 
at F. Having procun*d a seat at F., he ten- 
dereil his fare from that point to R., hut re- 
fased to surrender his ticket. The conductor 
refused to ac<*ept the amount offered, and 
ejected plaintiff from the train. Held, In an 
action for damages brought upon the original 
contract for transportation made at W., that 
plaintiff was not entitled to carriage from F. 
to B. without surrendering his ticket or ten- 
dering his fare from W. The case might be 
otherwise if plaintiff alleged a new contract 
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entered Into at F. — Davis v. Kansas City, St. 
J. & O. B. R. Co., 53 Mo. 317, 14 Am. Rep. 
457. 

Sup. 1883. Where a passenger boards a 
train which does not stop at the station to 
which he is going, he may be ejected for re- 
fusal to pay his fare for the distance beyond 
his destination. — T.ogan v. Hannibal & St. J. 

R. Co., 77 Mo. ea3. 

Sup. 1886. Where, in an action against 
a railroad comi>any to recover damages for 
being ejected from one of its iwssenger trains, 
the undisputed fa<*ts proved on the trial show 
that the plaintiff had refuse<l to pay his fare, 
a demurrer to the evidence will l>e susitained. 
— Shulnr v. St. Ix)uis, I. M. & S. R. Co., 2 S. 
W. 310, 92 AIo. 339. » 

The conductor of a train has a right to 
require a ix^rson to leave the train, who does 
not pay his fare. — Id. 

Sup. 1911. A passenger who falls to pur- 
chase a ticket, and does not tender the prop- 
er fare upon request of the conductor, may be 
ejected. — Tarrant v. St. lx)uis, I. M. & S. Ry. 
Co., 141 S.W. 600, 2:17 Mo. 655. 

App. 1879. A carrier is liable for wrong- 
fully ejecting a passenger, though its conduc- 
tor honestly but mistakenly believed that the 
passenger had not paid his fare, — State v. Mc- 
Donald, 7 Mo. App. 510. 

App. 1885. Where plaintiff entered the 
caboose of a freight train without a ticket, 
with knowledge that the rules of the com- 
pany prohibited passengers from riding on 
freight trains without tickets, he could not 
recover for an ejection, though the railroad 
company did not furnish facilities for the 
purchase of tickets for its freight trains, but 
such facilities were furnished in respect to 
passenger trains. — Jones v. Wabash, St. L. & 
P. Ry. Co., 17 Mo. App. 158. 

App. 1891. Where plaintiff was ejected 
from a freight train for failure to buy a 
ticket as required by the railroad company, 
of which requirement plaintiff had notice, 
but the ticket agent was not at the ticket 
office a reasonable time before the departure 
of the train so that plaintiff could buy a tick- 
et, the railroad company was liable. — Cross v. 
Kansas City, Ft S. & M. Ry. Co., 56 Mo. App, 
664. 

App. 1909. If a passenger fails to deliv- 
er hl.s ticket on the conductor’s demand with- 
in a reasonable time, he may be ejected. — 
Bolles V. Kansas City Southern Ry, Co., 115 

S. W. 459, 134 Mo. App. 606. 


A baggage check is no token of a pas- 
senger’s right to transportation, and the con- 
ductor may eject the xmssenger on his refusal 
to present a ticket or pay fare. — ^Id. 

App. 1910. A rule of a carrier that per- 
sons contempliating taking passage on a train 
must first buy a ticket must be enforced in 
a reasonable manner, and where a person 
sought to comply with the rule but could not 
do so because of the absence of the carrier’s 
agent, the conductor could not eject him from 
the train after he had been notified of the in- 
ability to procure a ticket. — Harkless v. Chi- 
cago, R. I. & P. Ry. Co., 132f S.W. 29, 151 Mo. 
App. 463. 

App. 1918. Where plaintiff did not ac- 
cept contract of carriage tendered to him by 
a street railroad by paying his fare or making 
unconditional tender thereof, railroad was not 
liable for ejecting him, unless conductor used 
unnecessary force. — Green v. United Rys. Oo. 
of St Louis, 206 S.W. 237, 200 Mo. App. 308. 

App. 1927. Rule that railroad may eject 
passenger not tendering ticket or paying fare 
is not varied because passenger cannot pro- 
duce ticket purchased. — Boettler v. St. Louls- 
San Francisco Ry. Co., 300 S.W. 528. 

^== 9356 . — » HefeotlTe or ii&TjUid tickets. 

^;=»350 (1). In seneral. 

Sup. 1877. Where plaintiff’s vdfe is 
ejected for refusing to pay her fare upon the 
refusal of the conductor to permit her to 
travel on a stoc*k pass, which l>oth she and 
plaintiff know to be invalid, plaintiff has no 
right of recovery. — Brown v. Missouri, K. & 

T. Ry. Co., 64 Mo. 536. 

Sup. 1915. Ticket which, by mistake, 
had no “going coupon’’ attached, held a valid 
and complete contract for the transportation 
for which it was bought. — Ferguson v. Mis- 
souri Pac. Ry. Co., 177 S.W. 616. 

App. 1885. A passenger, who knew at 
the time he entered a caboose that his ticket 
did not, under the regulations of the railroad 
then in force; entitle him to a passage there- 
in, ^-as properly ejected from the caboose, 
regardless of what the regulations in force 
at the time he purchased his ticket were. — 
Olaybrook v. Hannibal & St J. Ry. Co., 19 
Mo. App. 432. 

App. 1892. In an action against a street 
railway company for the ejection of a pas- 
senger from a car, it appeared that plaintiff 
received a transfer and boarded the car to 
which he transferred at a place where pae- 
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sexigers were cnstamarlly transferred ; that In 
some manner his transfer had become tom 
in two and the conductor refused to receive 
it, and on his refusal to pay fare ejected him 
from the ear. It also api>eared that It was 
ithe custom of many passengers to tear their 
transfer checks in two pieces and throw them 
to the ground at the place of transfer, so that 
any one might pick them up, and that it was 
the rule of the carrier requiring a passenger 
attempting to ride on a transfer to present 
“a proijer transfer check.” Held, that such 
rule was re^isoiiable, and the action of the 
conductor, in view of the rule, and circum- 
stances, in refusing to accept the transfer as 
a proper transfer check under the rule, was 
warranted. — WckmIs v. Metropolitan St. Ry. 
Co^, 4H Mo. App. 125. 

App. 1803. Plaintiff purchased a ticket 
from L. to (1. good for 30 days with stop- 
over privilege at any point, lie informed the 
conduetjor that he wlshofl to get off at W., but 
the conductor tore off the going coupon and 
merely handed to plaintiff the return stub, 
which fact plaintiff did not notice. On tho 
next day he got on at W. to resume his jour- 
ney to (3„ but the conductor ejected him l>e- 
cfiuse he could not produce the going coupon. 
There was only one tniin a day each day and 
the same conductor was on the train. Held, 
that the ejection was wrongful. — Cherry v. 
Kansas City, Ft. S. ^ ^I. Ily. Co., 52 Mo. App. 
400. 

App. 1801. A street car passenger, on 
leaving a car at a transfer i>oint, obtained 
a transfer check which on its fac*e provided 
that the check would be received only from 
passengers getting on the other line at that 
point. The cable on the latter line had tem- 
porarily stopped, and the pas,senger walked 
»ome blocks to where there Wiis a train stand- 
ing, which, had the cable l)een in motion, 
would have been one on which he could not 
have taken passage, Ix'cause it had passed 
the transfer point before he reached it. He 
entered the train, and the conductor refused 
to accept the transfer check and ejected him 
on his refusal to pay fare. Held, thait the 
passenger had no right of action for such 
ejectment, for by accepting the transfer he 
consented to the regulations in respect to the 
place designated for entering the cars of the 
line on which the ticket entitled him to ride. 
— Percy v. Metropolitan St. Ry. Co., 58 Mo. 
App. 76. 

Ass>856 (2). Failure to comply with condl- 
tlonn of ticket. 

App. 1910. Where plaintiff attempted to 
make a noncontinuous journey on a drover’s 
pass, providing that it was good only for a 


<t=»356(4) 

continuous trip, and, on the conductor’s re- 
fusal to accept the pass, plaintiff refused to 
pay fare, though he was able to do so, he was 
properly ejected. — Petty v. St I^uis & S. F. 
R. Co., 130 S.W. 85, 149 Mo. App. 360. 

App. 1912. A street car passenger who 
obtains a transfer must Infonn himself of the 
manner in which it may be used, and where 
the rules rcHpiire a resort to the most direct 
route to his de.stination, he caiuiot bake a 
dreuitous route and comi)el the acceptance of 
his transfer. — Duke v. Metropolitan St. Ry. 
Co., 148 S.W. 166, 166 Mo. App. 121. 

^=s>356 (3). Time limit of ticket expired. 

Sup. 1877. Plaintiff had bought from de- 
fendant a mileage ticket which cointaiued a 
condition on the back thereof that it should 
not be good after six months from the date 
of its issuance. After the six months had 
expired plaintiff consulted an attorney, who 
gave it as his opinion that the ticket was still 
good, notwithskinding the condition on tho 
back. Plaintiff thereupon boarded one of de- 
fendant’s trains and offered the ticket, and 
upon a refusal thereof declined to pay the 
fare and was ejected by defendant’s employee. 
It appeared from the evidence that plaintiff’s 
only object In Ivoarding defendant’s train was 
.to establish a cause of action against defend- 
ant for ejectment. Held, that plaintiff was 
not a passenger. — Lillis v. St. I/OuLs, K. C. & 
N. Ry. Co., 64 Mo. 464, 27 Am. Rep. 255. 

App. 1908. Rev. St. 1899, § 1074 [Ann. 
St 1906, p. 923], provides that, if a passenger 
refuses to pay his fare, the conductor of the 
train may eject him at any usual stopping 
place, or near any dwelling house. Held that, 
where plaintiff claimed a right to ride on an 
expired drover’s pass which had been re- 
fused, and plaintiff had paid his fare to a 
division i)oint, and thereafter was ejected by 
the conductor of the succeeding train because 
of his refusal to pay fare except with the 
pass, he was a trespasser as to whom the 
statute was inapplicable, and was properly 
ejected at a point not a usual stopping place, 
or ne«ir a dwelling house. — Randolph v. Quin- 
cy, O. & K. C. R. CSo., 107 S.W. 1029, 129 Mo. 
App. 1. 

App. 1909. If a passenger’s ticket has 
expired, the conductor may refuse it and 
eject the passenger on refusal to pay fare. — 
Lej’ser v. Chicago, B. & Q. R. Oo., 119 S.W. 
1068, 138 Mo. App. 34. 

(4). Bffeet of mlatako of employs 
t■•nlnsr ticket. 

App. 1916. Where, plaintiff purchased a 
round trip ticket, which, through the mistake 
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of the sellinj? a^ent, contained no going cou- 
pon, and was told that unless it could be cor- 
rected she would have to leave the train, 
and was made to do so without violence or 
discourtesy, the railroad was liable for the 
ejection. — Ferguson v. Missouri Pac. Ily. Co., 
186 S.W. 1134. 

^s»3S0 (S). ESITect of collaternl agreement 
ticket avrent. 

See explanation^ page Hi, 

<g=5»350 (O). PerHonA on ^ronff train or car* 
ried ]»aMt dcHtinatic^n. 

Sup. 1S93. In an action against a rail- 
road company for compelling a iKissenger to 
get off the train before reaching destination, 
on the ground that the train did not stop 
there, proof that it sometimes stopped at that 
station is sultlcient to show a wrongful ejec- 
tion, and to put the burden on defendant to 
show that such stops were exceptional, and 
under si>ecial Instruotions. — Sira v. Wabash 
Ry. Co., 21 S.W. 905, 115 Mo. 127, 37 Am. St. 
Rep. 3S6. 

Where a train occasionally stops at a sta- 
tion, tlie carrier has the burden of showing 
that it wa.s justified in ejwting a passenger 
destined for that station for refusal to pay 
additional fare on the failure of the train 
to stop to permit him to alight. — Id. 

App. ISSG. Plaintiff purchased of de- 
fendant railroad a ticket from th(‘ point 
where the purchase was made to Ij, and the 
ticket provided that it should be good only on 
trains stopping at L. Plaintiff boarded a 
train wdiich did not stop at L. and was car- 
ried to M., an internieiliate point, and the next 
day took a train from M., which train did 
stop at L., but the conduotor on the latter 
train refused to accept his ticket and eject- 
ed him. Held, in on action for the wrongful 
ejection, that if the preceding conductor had 
so treated the ticket by punching it or by any 
other means as to make it apiiear that it had 
already l)een used from M. to L., and the last 
conductor from the face of the ticket could 
not have known that it had not been so used, 
plaintiff was rightfully ejected, l)ut oitherwise 
his ejection was wrongful. — Kellett v. Chi- 
cago & A. R. Co., 22 Mo. App. 356. 

App. 1908. Though a passenger holding 
a ticket over one carrier’s line can recover 
from another oarrier for any damages re- 
sulting directly from its brakeman’s negli- 
gence in directing him to board its train, he 
is not entitled to free transportation on such 
train, and the conductor may properly refuse 
to accept such ticket, and eject the passenger 


on his refusal to pay fare. — Crutcher v. Cleve- 
land, C., C. & St. L. R. R., Ill S.W. 891, 132 
Mo. App. 311. 

(7). ConclunlveneBM of ticket be- 
tween paABenirer and oondnetor. 

App. 1910. Before expelling a passenger 
from a train because of a defective ticket, the 
conductor wms bound to ascertain that the 
ticket was not purchased from the company’s 
agent ns stated by (the passenger, where it was 
apiKirently genuine. — Ferguson v. Missouri 
Pac. Ry. Co., 128 S.W. 799, 144 Mo. App. 202. 

^=»357. — ~ Extra fares or oliarges. 

App. 1917. AVhero a passenger recpiested 
information as to why the cash fare demand- 
ed of her was more than the usual fare, the 
conductor should have given her the desired 
information. — Briggs v. Lusk, liK) S.W. 380. 

^s>358. — Tender or payment of fare 
to avoid ejection. 

Sup. 1874. In an action for damages 
against a railroad company for ejecting plain- 
tiff from defendant’s cars, evidence* that a 
friend of plaintiff offered to pay the amount 
claimed by the* conductor while the latter wms 
attempting to i)nt plaintiff off of the train 
for refusal to pay his fare was not proper 
evidence to show' that plaintiff w'as from that 
time entitled to r(‘main on the train, notwith- 
standing such refusal to pay in the first in- 
stance. — Perkins v. Missouri, K. & T. R. R., 55 
Mo. 201. 

Sup. 3903. Plaintiff applied to defend- 
ant’s station agent for a ticket, laying down 
a $10 bill in payment, and exhibiting a con- 
tract for a rebate on the purchase of a cer- 
tain number of tickets, wiiich entitled him 
to receive a credit certificate for each ticket 
bought. The agent prc'pared the ticket, but 
could not make the change. When the train 
arrived, he, in company with plaintiff asked 
the conductor to change the bill, explaining 
that plaintiff wished to purchase a ticket, 
and that he had a credential contract. The 
conductor refused to make the change, but 
told plaintiff he could get on the train. Aft- 
erwards he demanded plaintiff’s fare, and 
plaintiff stated he wished his credit slip. 
After threats to eject plaintiff, the conductor 
jerked the bell cord, and the train began to 
slow up, whereupon plaintiff said he would 
pay his fare. Thereupon the conductor pulled 
the cord to go ahead. Plaintiff then asked 
him to “go through the train and then come 
back and see me,” whereupon the conductor, 
grabbed him, and started towards the vesti- 
bule. Plaintiff offered evidence of a custom 
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among conductors to Issue credit slips to 
passengers in such cases. Held, that if plain- 
tiff, after the conductor attempted to eject 
him the second time, tendered his fare. It 
was the conductor’s duty, under the circum- 
stances, to accept it, and in ejecting him 
afterwards the company would he liable. — 
Holt V. Hannibal & St. J. K. Co., 74 S.W. G31, 
174 Mo. 524. 

App. IbOl. A passenger who on being 
threatened with ejection from the train for 
nonpayment of bis fare offers to pay to avoid 
being ejected, but is nevertheless put off by 
the conductor, is entitled to recover. — Holt 
V. Hannibal & St. J. R. Co., 87 Mo. App. 
203. 

In an action for damages for being eject- 
(*d from a train for nonpayment of fare, it 
apix^ared that plaintiff had a contract with 
d(‘fendant which entitled him to a rebate up- 
on the purchase of a certain number of tick- 
ets, and to receive a credit certificate for 
each ticket bought until the sum specifiinl for 
tickets was expended. Plaintiff offered to 
purchase a ticket from the station agent, 
tend(*ring in payimait a $10 bill. The agent 
pr(‘pnred the ticket, but found that he did not 
have sufficient money to make the proi)er 
change. He then proposed to wait until the 
train came in, wh(*n he would get the con- 
ductor to change the bill. The conductor rc'- 
fused to change the bill, but told plaintiff to 
get on the train. On demand for his fare 
plaintiff told the conductor that he wanted to 
be protected in i)a.ving ids fare by getting a 
credit slip for the amount thereof to be used 
as a basis for rebate under his contract. 
This was riffused by fhe conductor, and 
plaintiff was ejtHded after offering to pay 
his faro. Held, that defendant was liable. 
—Id. 

App. 100.3. Where a iMissenger on a 
street car tenders the exact amount of his 
fare, in legal-tender coin, the conductor has 
no right to refuse to accept it, and eject the 
passenger, though the coin was so worn as 
to lead the conductor to honestly believe that 
it was not a gotnl one. — Kuth v. St. Louis 
Transit Co., 71 S.W. 1055, OS IMo. App. 1. 

App. 1003. Where, on a carrier’s threat- 
ened expulsion of a female passenger for 
refusal to pay fare except by a ticket which 
had expired, other passengers offered to pay 
the fare before the passenger was expelled, 
the carrier was bound to receive such money 
and transport the passenger. — Rnndell v. fffii- 
cago, It. I. & P. Ry. Co., 70 S.W. 403, 102 Mo. 
App. 342. 


App. 1906. Though a rule of a railroad 
required those riding on freight trains to pro- 
duce tickets, where one was unable to procure 
a ticket because the station agent had none, 
but offered to pay fare, his ejection from the 
train by the conductor was wrongful. — Gard- 
ner v. St. Louis & S. F. R. Co., 93 S.W. 917, 
117 Mo. App. 138. 

App. 1007. Where a tender of fare is 
mode on behalf of a passenger prior to his 
ejection, in his presence or hearing, by a fel- 
low passenger, and such tender is not repudi- 
ated by him, he will be presumed to have ac- 
quiesced in the effort so made in his behalf, 
so that proof of such fact was sufficient to 
sustain an allegation that his fare was duly 
tendered. — Oates v. Quincy, O. & K. C. Ry. 
Co., 102 S.W. 50, 125 Mo. App. 334. 

Where plaintiff, while intoxicated, board- 
ed defendant’s train without intending to pay 
fare, defendant's employes were not bound to 
accept a tender of fare from a third person 
and susi>end p:aintiff*s ej(^*tion, after the 
process of ejection had commenced. — Id. 

App. 1908. Where one who boards a 
train, intending to ride without payment of 
fare, refuses to imy fare when demanded, and 
the refusal is induced by bad faith the con- 
ductor, after attempting to eject him for non- 
payment of fare, need not accept a tender of 
fare; but where one who boards a train, in- 
tending to pay fare, tenders his fare after 
refusing to pay, he cannot rightfully lie eject- 
ed, though the temler is not made until steps 
have been taken to eject him.— Reck v. 
Quincy, O. & K. C. R. Co., 108 S.W. 132, 129 
Mo. Api). 7. 

App. 1910. The general rule is that un- 
less a passenger tenders his fare on demand 
before the process of ejection is commenced, 
recovery will not be allowed, but in this state 
a distinction is made between a mere offer 
to pay fare and a tender thereof, and a mere 
offer to pay without an actual tender after 
process of ejec-tion is commenced is unavail- 
ing.— Short V. St. Louis & S. F. R. Co., 130 
S.W. 488, 150 Mo. App. 3,59. 

Though the conductor has signaled the 
engineer to stop the train and commenced 
the ejection of a passenger who merely of- 
fered to pay his fare without an actual ten- 
der thereof, his rights may be reinstated if he 
actually tenders payment before the ejection 
is complete. — Id. 

Where, before boarding a train, an eject- 
ed passenger presented his ticket to the 
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brakeman whose duty It was to inspect it, 
and whs passed into the train as if he held 
valid transportation, and the ticket itself did 
not suggest otherwise, he was Justified in 
believing that it was good on the portion of 
the road on which he was traveling, and, so 
believing, he was within his legal rights when 
he parleyed with the conductor about the 
validity of his ticket, and did not tender the 
money for his fare on the first demand. — Id. 

App. 1918. Plaintiff had no right to re- 
main on street car without paying his fare 
on conductor’s demand, or tendering it with- 
out condition as to issuance of transfer, even 
though he was legally entitled to such trans- 
fer. — Green v. United Rys. of St. Louis, 206 
S.W. 237, 200 Mo. App. 303. 

If plaintiff had paid defendant street 
railroad’s conductor his fare, and then the 
conductor had refused to issue to him a trans- 
fer to which he was entitled, plaintiff would 
have had his remedy against the railroad. 
—Id. 

Where plaintiff chose not to pay fare to 
street railroad because conductor would not 
first issue transfer, even though he was en- 
titled to such transfer, it was his duty to 
leave car on first opportunity, when it had 
stopped at safe place, and to seek other re- 
dress. — Id. 

Where passenger on street car condi- 
tioned tender of fore on i.ssuance of transfer 
to which he was entitled, fact that conductor 
refused to issue transfer in any event, so that 
unconditional tender of fare would have been 
unavailing, did not prevent railroad from 
justifying ejection of plaintiff on theory un- 
conditional tender of fare was not made. — Id. 

^s 9359. Disobedienoe of carrier’s mlcs. 

Admissibility of evidence, see post, €»381. 
Reasonableness as question for court or Jury, 
see post, ^383. 

Tickets, see ante, ^354-358. 

App. 1892. Where it was customary for 
a certain freight train oi)erated by defendant 
company to carry pas.sengers, although this 
was contrary to one of the company’s rules, 
and plaintiff knew of such custom, and did 
not know of the rule, and entered the train 
for the purpose of going to a certain place, 
and was not notified that he could not ride 
on the train until after it had started, his 
expulsion from the train before reaching his 
destination and after having offered to pay 
his fare was wrongful. — Burke v. Missouri 
Pac. Ry. Co., 61 Mo. App. 491. 


App. 1906. A passenger Is bound to ob- 
serve and obey reasonable rules established 
for the convenience and comfort of other 
passengers, and, on his failure so to do, his 
ejection is warranted. — McQuerry v. Metro- 
politan St. Ry. Co., 92 S.W. 912, 117 Mo. App. 
255. 

A prohibition of smoking in a street car 
is a reasonable rule. — Id. 

App. 1908. A carrier having provided 
reasonable rules and regulations with respect 
to seating of passengers, it may employ neces- 
sary force to remove a passenger for i^erslst- 
eut nonobservance of such rules. — McT-ialn v. 
St. Louis & G. Ry. Co., Ill S.W. 835, 131 Mo. 
App. 733. 

App. 1910. Where a railroad passenger 
had no opportunity to exhibit his ticket be- 
fore the train started but while mounting 
the steps of a car offered to show his ticket 
w>hen he got in the car, he was improperly 
ejected. — Cathey v. St. Louis & S. F. R. Co., 
130 S.W. 130, 149 Mo. App. 134. 

^=»360. Disorderly conduct. 

App. 1891. Where a i ts?onger on a 
street car expressed a belief that the conduc- 
tor had given him a mutilated coin, and the 
conductor expressed his opinion in an unof- 
fensive manner, to the effect that he believed 
the coin a good one, and plaintiff, without be- 
ing reasonably provoked, willfully, and in 
anger, called the conductor a liar in the i>res- 
ence and hearing of other passengers, he was 
guilty of disorderly conduct which would au- 
thorize his ejection. — Eads v. Metropolitan 
Ry. Co., 43 Mo. App. 536. 

App. 1905. Although a passenger on a 
street car has paid his fare, he cannot re- 
cover for ejection and arrest at the instance 
of the conductor, if he was guilty of the of- 
fense of disturbing tin* peace. — Leonard v. 
St. Louis Transit Co., .d S.W. 452, 115 Mo. 
App. 349. 

^=»361. Intruder! and treipaiseri. 

App. 1907. A street railway company 
owes to a trespasser on a car the duty of ex- 
ercising ordinary care to prevent Injury to 
him while removing him from the car. — Drog- 
mund V. Metropolitan St. Ry. Co., 98 S.W. 
1001, 122 Mo. App. 154. 

App. 1908. A passenger entering a train 
not stopping, under the rules of a company, 
at her destination, may not recover for be- 
ing put off, on the theory of a wrongful ejec- 
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tlon, except for the wrongful manner of the 
ejection, but must base any right to further 
damages on a misdirection by the carrier’s 
servant to take such train. — Drew v. Wabash 
R. Co., 107 S.W. 478, 129 Mo. App. 459. 

^=»362. Acts oonstitutins ejection. 

Sup. 1905. For a passenger, whose ticket 
the conductor had refused to accept, to leave 
the train of her own accord, and against his 
advice that she remain, and allow him to 
hold her baggage check as security for pas- 
sage, to be paid if the company agreed with 
him that the ticket was not good, is not an 
ejection. — Boling v. St. Louis & S. F. R. Co., 
88 S.W. 35, 189 Mo. 219. 

The leaving of a train by a passenger 
whose ticket the conductor had refused to 
accept, in obedience to the conductor’s com- 
mand to the jiorter to sot* that she got off 
at the next station, is an ejection. — Id. 

^==9363. Place of ejection. 

Proximate cause of injury, sec post, ®=»369. 
Questions for jury, see post, ^383. 

S:ip. 1877. Where a person enters a 
train knowing thnt the ticket which he In- 
tends to present in payment of his fare con- 
tains a condition that it shall not be good 
after six months from the date of its issuance, 
and that such six months have expired, and 
refuses to i)ay a fare upon the refusal of the 
conductor t(> take such ticket, he is a tres- 
passer and he may be ejected from the train, 
although the train is not at a station or near 
a dwelling house, since Wag. St. p. 307, § 28, 
does not apply in such a case. — Lillis v. St. 
Louis. K. (\ & N. Ry. Co., 64 Mo. 464, 27 
Am. Rep. 2.55. 

Sup. 18S3. If a passenger has no legal 
right to demand that the train on which he 
has taken passage shall stop at the point to 
which his ticket entitles him to ride, and he 
refuses to pay his fare to the next stopping 
point beyond, he may be ejected at the next 
station preceding at which the train is per- 
mitted to stop. — T/Ogan v. Hannibal & St. J. 
R. Co., 77 Mo. GG3. 

App. 1898. Where a defendant railway 
company required a passenger to leave its 
train before arriving at her destination, at a 
place where there were no depot accommoda- 
tions or where they were unreasonable and 
inadequate, and the passenger was thereby 
compelled to walk a long distance through 
mud and rain to a place of shelter, the rail- 
way company was liable for damages for 


sickness and suffering incurred thereby. — 
Spry v. Missouri, K. & T. •-.y. Co., 73 Mo. App. 
203. 

App. 1901. Under Rev. St. 1899, { 1074, 
a passenger can only be put off a train for 
the reasons therein specified and in the man- 
ner therein prescribed when the train shall 
have been brought to a stop at one of its sta- 
tions or near any dwelling house. — Holt v. 
Hannibal & St. J. R. Co., 87 Mo. App. 203. 

App. 1908. Rev. St. 1899, ft 1074 [Ann. 
St. 1906, p. 923], providing that, where any 
passenger shall refuse to pay his fare, the 
conductor may eject him at any usual stop- 
ping place or near any dwelling house, pro- 
hil)lts the ejection of a passenger for re- 
fusing to pay fare except at the places desig- 
nated, and is violated where a conductor 
ejected from a train one who took passage 
intending in good faith to pay his fare, on 
his refusal to pay fare, notwithstanding his 
tender of fare after the ejection had com- 
menced, where the conductor stopped the 
train at a spot distant from a residence or 
station ; but, if the person took passage in- 
tending to ride without payment of fare, he 
was a trespasser, and not within the protec- 
tion of the statute. — Bwk v. Quincy, O. & K. 
C. R. Co., 108 S.W. 132, 129 Mo. App. 7. 

App. 1910. Where a passenger was eject- 
ed at a point where he could see a dwelling 
house “across the field,” there was sufficient 
compliance with Rev. St. 1899, § 1074 (Ann. St. 
1906, p. 923), providing that a passenger may 
only be ejected at a station or near a dwelling 
•house. — Petty v. St. Louis & S. F. R. Co., 130 
S.W. 85, 149 Mo. App. 360. 

App. 1910. Under Rev. St. 1899, § 1074 
(Ann. St. 1906, p. 923), providing that if a 
passenger refuses to pay his fare, the conduc- 
tor, using no unnecessary force, may put him 
out of the cars at any usual stopping place 
or near any dwelling house as ho shall elect 
on stopping the train. Held that, under this 
statute, if one boards a train, knowing he is 
without means of paying his fare and with 
intention to “beat his way,” he is a mere tres- 
passer, and not protected by the statute 
which applies to passengers only, but it is 
otherwise if one without means of paying his 
fore, in good faith, honestly believes he has 
proper transportatiem, and enters with in- 
tention to hand his ticket or otherwise pay his 
fare, the ruling being that the matter must 
be determined from the intention of the im- 
tron of the carrier. — Short v. St. Louis & S. F. 
R. Co., 130 S.W. 48, 160 Mo. App. 359. 
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App. 1927. Railroad was not liable 
where conductor ejected passenger for non- 
payment of fare without unnecessary force 
near dwelling house (Rev. St. 1019, § 9S9S). 
— Boettler v. St. Louis-San Francisco Ry. Co., 
300 S.W. 528. 

Manner of ejeotion in general. 

Sup. 1877. Though a passenger boards a 
train on which he Is not entitled to ride, the 
conductor has no right to imperil his life by 
ejecting him while the train is running five 
or six miles an hour. — Brown v. Hannibal & 
St. J. R. Co., CO Mo. 588. 

Sup. lOOi). One who boards a street car 
with no intent to pay fare, and does not pay 
fare when re<iuested, and who refuses to leave 
the car on demand, is a trespasser, and the 
company owes to him only the duty of not 
unnecessarily and intentionally Injuring liim. 
— Garrett v. St. Ix)uis Transit Co., 118 S.W. 
08, 219 Mo. 65, IG Ann. Cas. G78. 

App. 1907. A boy 12 years old reckless- 
ly boardetl a street car, while in motion, with 
the permission of the gripman. Tlie conduc- 
tor, while the car was In motion, ordered the 
boy to leave the car, and seized a bnami and 
advanced toward him in a threatening man- 
ner, reiK*ating the order to leave. The hoy 
dodged, l()««t his equilibrium, and fcdl from the 
car. Hrid, that the company was liable for 
the injuries receivinl ; the act of the conduc- 
tor being in disregard of the rule requiring 
him to exercise ordinary care to prevent in- 
jury to the hoy. — Droginund v. Metropolitan 
«t. Ry. Co., 98 S.W. 1091, 122 Mo. App. 1.54. 

App. 1907. Though plaintiff hoarded a 
train without the intention of paying fare, 
and hence did not become a passenger, the 
conductor was not entithnl to put him off, re- 
gardless of the place or manner of his re- 
moval or the injuries he might receive. — Gates 
v. Quincy, O. & K. C. Ry. Co., 102 S.W. 50, 
125 Mo. App. 3.34. 

App. 1910. A i>assenger cannot for any 
reason he ejected while the train is in motion 
and the carrier is liable where he is so eject- 
ed. — Harkless v. Chicago, R. I. & P. Ry. Co., 
132 S.W. 29, 151 Mo. App. 4G3. 

App. 1912. Tlie failure of the servants 
of a railroad company to use ordinary care to 
protect plaintiff whom they had ejected from 
a train from assaults of (dhers held not to 
render company liable. — McDonald v. St. Lou- 
is & S. F. R. Co., 146 S.W. 83, ia5 Mo. App. 
75. 


App. 1914. A passenger wrongfully 
ejected from a train may recover for unneces- 
sjiry insult and humiliation by abusive lan- 
guage or conduct, though no unnecessary 
force is employed. — Morris v. St. Louis & S. F. 
R. Co., 168 S.W. 325, 184 Mo. App. 65. 

^=^365. Uie of force, and resistanoe. 

Questions for jury, see past, ®=>383. 

(1). Rtfflit to niie necesaary force. 

Sup. 1877. An employ^ of a railroad in 
ejecting a in^rson for refusing to pay his fare 
has no right to use any more force than is 
necessary, hut he has a right to use as much 
force as is necessary for the pui*pose of ac- 
complishing the ejectment. — Lillis v. St. Lou- 
is. K. & N. Ry. Co., 64 Mo. 464, 27 Am. Rep. 
255. 

App. 1903. The carrier is not liable to 
a iKissciigc^r for assault and batterj% who, 
from having used violent, boisterous, or pro- 
fane langujige, or having been guilty of dis- 
orderly conduct in the presence of other pjis- 
sengers, is ejected from a street car by the 
conductor, using only such force as necessary 
for the purposi^ — Ickenroth v. St. Louis 
Transit Co., 77 S.W. 162, 102 Mo. App. 597. 

App. 1917. Street railroad is not liable 
for ejecting i>assenger for wrongfully refus- 
ing' to pjiy fare where its servants use only 
necessary force. — Curran v. United Rys. Co. 
of St. Louis, 196 S.W. 56, 197 Mo. App. 397. 

<@39305 (2). ExceHMive force. 

App. 1891. In removing a iwissenger 
from a car for disorderly conduct, the serv- 
ants of the (‘arrier havt* no right to use any 
more force than reasonably necessary to ac- 
c(>nii>lish their i>uri>ose. — Kads v. Metropoli- 
tan Ry. Co., 43 Mo. Api). 536. 

App. 1903. Where a passenger refused 
to r>Qy fare excc'pt by an expired ticket, and 
thereby became an intruder, and the carrier 
used more force and violence in expelling her 
from the train than was reasonably neces- 
sary, the carrier was liable for the Injuries 
so inflict'd. — Randell v. Chicago, R. I. & P. 
Ry. Co., 76 S.W. 493, 102 Mo. Aw. 342. 

App. 1903. The carrier is liable to a pas- 
senger, in an action for damages for assault 
and battery, who from bad conduct justify- 
ing his expulsion is exi>elled from a street ear 
by the conductor, who used more force than 
necessiiry for the puriwse. — Ickenroth v. St. 
Louis Transit Co., 77 S.W. 162, 102 Mo. App. 
597. 
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App. 1006. If It becomes necessary to 
eject a passenger because of his misconduct, 
no more force must be employed than is re- 
quired to accomplish the removal. — McQuerry 
V. Metropolitan St. Ry. Co., 92 S.W. 912, 117 
Mo. App. 255. 

Where a conductor in attempting to eject 
a pnssenger use<l excessive force, and assault- 
ed the passcuiger, and followed him from the 
car, and ran after him, and, overtaking him, 
again assaulted him, there was a continuous 
as ault, all of which was inc’.uded within the 
e::crcise of excessive violence in the ejection. 
— 1 ( 1 . 

App. 1008. WlKU’e a cnnductcr on a 
train n'l’u^cd to accept plaintiff’s ticket, and 
threatiMK'd to put him (,ff if he did not pay 
his fare, and laid his hands so heavily on 
phiintiff as to caus(' pain and t(‘iid to put him 
in f('ar of further personal viohmee, it ap- 
1 earing that no for(*e was nc'cessary, the act 
was exei'ssive, and would siipiK)rt an infer- 
(‘ne(‘ of naliee. — (Jlover v. Atchison, T. & S. 
F. Ky. Co., lOS S.AV. 10."), 120 :\Io. App. 5(52. 

App. 1008. \ carrier is bound to ac- 

cord to a tiM'spasser on a train humane treat- 
nniit, and cinnot intlict luaite violence on 
him, or (‘uiploy more forc(» than is needed to 
(‘J(‘(‘t liiin : and ej(‘cting him under circum- 
stances indicative of inhumanity or rcH’kless 
disr(‘gard of lif<‘ may en(itl(» liim to an ac- 
tion.- Ileck V. (juincy, (). & K. C. II. Co., 108 
S.W. 122, 120 Mo, App. 7. 

App. 1000. If a jxassc'ngcT’s ticket has 
<’xpin*d, lh(‘ conductor has no right to em- 
1)1 oy uniKKH^ssary force in ejecting him on re- 
fusal to pay fare, nor to assault and humili- 
ate him with insulting, ahusiv(\ or threaten- 
ing^ l.‘inguag(\ — L('yser v. Chicago, R. & Q. K. 
(^o., lit) S.W. 10(5S, 128 Mo. App. 24. 

App. 1012. Where plaint iff, who was rid- 
ing on om‘ of defendant’s trains, was assault- 
ed by defendant’s servants, who ejwted him, 
it was liable for furth(*r assaults. — McDon- 
ald V. St. rx)uis & S. F. R. Co., 140 S.W. 83, 
305 Mo. App. 75. 

App. 3918. Though strt>et railroad was 
entitlwl to (\)(*ct plaintiff who refused to jiay 
fare or fender it unconditionally, if conduc- 
tor us(h 1 unnecessary force, whereby plaintiff 
was injured, railroiid is liable. — (Ireen v. 
United Rys. ("o. of St Louis, 206 S.W. 237, 
200 Mo. App. 303. 

(?{)• Reslnfance. 

App. 3910. To make a railroad company 
liable for expelling a passenger, it is unneces- 


sary that violence be used ; it being sufficient 
that the passenger leave the train at the 
conductor’s demand. — Ferguson v. Missouri 
Pac. Ry. Co., 128 S.W. 799, 144 Mo. App. 262. 

<^^366. Negligence In ejecting person 
under disability. 

Sup. 1913. On a count alleging negli- 
gence in ejecting an intoxicated passenger, 
held, under the facts, that there could be no 
rec'overy. — Hamilton v. Kansas City Southern 
Ry. Co., 157 S.W. 622, 250 Mo. 714. 

App. 1019. Where street railway’s mo- 
torman knew boy whom he was telling to 
leave car was on front stci>s, he should have 
stopiMHl car to give boy an opix>rtunity to 
alight, and in failing to take sucdi means to 
prevent injuries to him after knowing his 
ixu-il, he was negligbrit, and strtH't railway 
was lial)le for injuries when boy slipiK'd un- 
der wh(M‘ls. — Quirk v. Metropolitan St. Ry. 
Co.. 210 S.W. 103, 200 Mo. App. 58.5. 

It was duty of street railway’s servants 
to u.s(‘ ordinary care in removing from its 
car a trespassing 7 year old boy. — Id. 

App. 1919. Where a street railway’s 
conductor ordered a tresi)assing 7 year old 
bo.v off the car, and the boy went on the 
front stops to obey the order, the motorman 
was n(*gligpnt in failing to proteid the child 
by stopi)ing the car or drawing him hack. — 
Quirk V. IMet roiM)litaii St. Ry. Co., 210 S.W. 
106, 2fK) Mo. App. 593, ccM'tiorari quashed 
State ex rel. MotroiK)litan St. Ry. Co. v. Elli- 
son (Sup. 1020) 224 S.W. 820. 

^:=9367. Repayment of fare or return of 
ticket. 

Flee explanation, page iii. 

€=^=>368. Readmission after ejeotion. 

Sec explanation, page iii. 

<1=>369. Proximate cause of injury. 

App. 1882. Where a passtmger was 
wrongfully put off a train in the night at a 
flag station, and at a point where he was un- 
actiualnted with the country, and while walk- 
ing to the nearest place where he could get 
shelter he sustalneil an injury by falling 
through a cattle guard, the injury might be 
rt'giarded as the proximate consequence o.f 
the wrong of putting him off the train.— Ev- 
ans V. St. Louis, I. Id. & S. Ry. Co., 11 Mo. 
App. 463. 

^=»370. Contributory act or nesHsence 
of person ejected. 

Sup. 1877. One who has boarded a train 
on which he is not entitled to ride is not guilty 
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of contributory negligence In stepping off the 
train in obedience to the order of the conduc- 
tor while it is running six miles an hour, 
though he steps off backwards and is thrown 
to the depot i^atform and injured, since a 
passenger is not presumed to be acquainted 
with the laws of motion and momentum with 
mathematical accuracy. — Brown v. Hannibal 
& St. J. R. Go., 66 Mo. 588. 

Sup. 1909. Where, on a passenger’s re- 
fusal to pay fare when demanded by the con- 
ductor, a fight ensued, which was brought on 
by the passenger or voluntarily entered into 
by him, during which he wa.s thrown or fell 
from the car and received injuries causing his 
death, the carrier was not liable for the acts 
of the conductor. — Garrett v. St. Louis Trans- 
it Co., 118 S.W. 68, 219 Mo. 65, 16 Ann. Cas. 
678. 

App. 1903. Where plaintiffs complaint 
in an action against a carrier for ejecting a 
female passenger was based on the use of ex- 
cessive force and violence, amounting to will- 
fulness, contributory negligence of the pas- 
senger in resisting her removal was no de- 
fense. — Randell v. (Uiicago, R. I. & P. Ry. Co., 
76 S.W. 493, 102 Mo. App. 342. 

App. 1915. A passenger boarding a mov- 
ing train is not guilty of positive wrong, and 
where he reaches a fKwitlon of relative safe- 
ty on the train he is entitled to the protec- 
tion of a passenger, — Iha v. Chicago, B. & Q. 
R. Co., 176 S.W. 491, 186 Mo. App. 718. 

^=:>371. Companies and persons liable. 

^=9372. — Carriers in general. 

See explanation^ page Hi, 

^=»373. — Conneotins carriers. 

Admissibility of evidence, see iwst, ^381, 

App. 1895. Defendant railroad company 
sold plaintiff a return trip ticket over its own 
line and that of an Independent comiMiny. It 
did not mention such other road as contract- 
ing to carry plaintiff to the destination named 
and return, and recited that it would not be 
honored for return passage unless signed by 
the purchaser in the presence of the agent of 
defendant at destination. Held, that defend- 
ant was liable for the wrongful ejection of 
plaintiff on such other road. — Cherry v. Kan- 
sas City, Ft. S. & M. Ry. Co., 61 Mo. App. 303. 

^374-379. See explanation, page Hi. 

^=»374. — Carrier’s employes. 

«;s»d75. Actions for wrongful ejection. 
4=s>376. Nature and form. 


^=»377. — Defenses. 

^s»378. — — Jurisdiction and Tonne. 
^»379. — — Time to sue and limitations. 
^=9380. — Pleadinff. 

Conformity of instructions to pleadings, see 
post, «=>384. 

(g=9380 (1). Declaration, complaint, or pe- 
tition. 

Sup. 1883. Where an action is based up- 
on an alleged ejection of plaintiff from de- 
fendant’s train, other misbehavior of the con- 
ductor in ejecting plaintiff constitutes no 
cause of action and can only be considered 
in aggravation of damages in connection with 
an unlawful removal of plaintiff from tlie 
train. If the ejection was lawful, then, even 
of more force and violence than nec*essary 
were usetl, plaintiff cannot recover. — Logan v. 
Hannibal & St. J. R. Co., 77 Mo. 663. 

App. 1898. Where a petition showed that 
plaintiff was rightfully on a train and was 
carried by the station where he wms to leave 
and wrongfully forced off at a point between 
stations and was not at fault in any manner, 
not having made a mistake in trains nor 
neglected to leave the train at his destination, 
the cause of action stated sounded in tort for 
the alleged willful conduct of defendant’s 
servants, and it is of no impf)rtance as re- 
spects his right to recover damages there- 
under as for a tort that the matters alleged 
in the petition included and involved a breach 
of contract of carriage. — Book v. Chicago, B. 
& O. R. Co., 75 Mo. App. 604. 

App. 1898. A complaint by a ticket hold- 
er for wrongful expulsion must allege that 
under the rules of the company the train on 
which plaintiff took passage was reejuired to 
stop at the station named in his ticket. — 
Turner v. McCook, 77 Mo. App. 196. 

Where the statement in an action for the 
wrongful expulsion of a passenger does not 
allege the misdirection of the servants of 
the defendant w’hose duty it was to direct 
passengers, so that plaintiff purchasing a 
ticket entered on the wrong train, but the 
expulsion of plaintiff by defendant’s conduc- 
tor as the ground of the action, the state- 
ment neither counts on the breach of contract 
for passage nor upon the negligent mistake 
of defendant’s servant, and, therefore, states 
DO cause of action, unless it be for the mali- 
cious expulsion. — Id. 

App. 1904. In an action against a car- 
rier for Injury to plaintiff while a passenger, 
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where the petition charged that after plaintiff 
had paid his fare the “car proceeded to a 
point near the new City Hospital, where it 
was stopped by a blockade, and plaintiff, with 
other fellow passengers, was transferred to” 
another line operated by defendant, and that 
after plaintiff had entered the car on that 
line, “and was lawfully on the car, the con- 
ductor in charge assaulted him,” it was er- 
ror to deny defendant’s motion to make the 
petition more specific as to the manner in 
which the transfer to the second car was ef- 
fected, and the facts under which he claimed 
to be lawfully on the car. — Ruebsam v. St. 
Louis Transit Co., 83 S.W. 984, 108 Mo. App. 
437. 

App. 1908. The petition of a passenger 
claiming a wrongful ejection other than the 
manner of the ejection must allege that the 
train under the rules of the carrier was re- 
quired to stop at the stiitlon named in her 
ticket. — Drew v. AVabash R. Co., 107 S.W. 478, 
129 Mo. App. 459. 

App. 1910. A petition in an action 
against a carrier for an as.sault by a brake- 
man, which alleges that plaintiff went on the 
steps of the carrier’s train and that while 
there, preparatory to entering a coach, the 
brakeman struck him, knocked him off the 
steps and against the dei)ot platform, injur- 
ing him, stated a cause of action for an as- 
sault committed on iilaintiff, and the allega- 
tion that he was a passenger at the time 
was unnecessary, so that the failure to prove 
it did not defeat a recovery, for the brake- 
man’s act. in willfully and with unnecessary 
force .striking plaintiff in ejecting him from 
the train, though the carrier was not liable 
for an act of the brakeman in forcibly pre- 
venting plaintiff from entering the train, un- 
less more force was used than was reasonably 
necessary. — Adams v. St. Louis & S. F. R. 
Co., 130 S.AV. 48, 149 Mo. App. 278. 

(2). Plea or answer. 

See explanalion, page Hi, 

^z;yHfiO (3). Reply. 

See explanation, page Hi, 

^s»3R0 (4). Iiisneii, proof, and Tarlanee. 

Sup. 1883. A ticket is not a contract for 
transportation, and in an action for ejection 
of plaintiff from one of defendant’s trains 
defendant has the right to show that plain- 
tiff had no right to a passage on the train 
from which he was ejected by reason of rules 
and regulations of the company, although 


rules and regulations were not pleaded. — Lo- 
gan V. Hannibal & St. J. R. Co., 77 Mo. 663. 

Sup. 1900. Where a petition against a 
street railway company for Injuring a news- 
boy alleged that the gripman pushed plain- 
tiff from the car, and the evidence showed 
that the gripman first shoved at him with a 
broom, and then struck at him with his hand, 
in neither case touching him, and that plaintiff 
fell from the car in dodging the threatened 
blow, such evidence does not correspond with 
the allegation, and it was error by overrule a 
demurrer thereto. — Raming v. Metropolitan 
St. Ry. Co., 57 S.W. 268, 157 Mo. 477. 

App. 1888. In an action against a rail- 
road for injuries resulting from plaintiff’s 
wrongful ejection from the train, defendant 
can introduce no evidence on the issue of 
contributory negligence without having plead- 
ed it. — St. Clair V. Missouri Pac. Ry. Co., 29 
Mo. App. 76. 

In an action against a railroad for in- 
juries to a passenger alleged to have been 
compelled by the conductor to jump from the 
train, defendant could prove under the gen- 
eral issue that plaintiff voluntarily jumped 
from the train. — Id. 

App. 1894. In an action against a street 
railway company to re<fover damages sus- 
tained by a passenger by reason of being 
ejected for his refusal to pay fare on the 
conductor refusing to accept a transfer check 
because the passenger had not entered the 
car at the transfer point, as required by the 
conditions of the transfer check and the reg- 
ulations of the company, evidence tending to 
e.stablish the regulation requiring the pas- 
sengers obtaining a transfer check to enter 
the car at the transfer point is admissible 
without being specially pleaded. — Percy v. 
Metropolitan St. Ry. Co., 58 Mo. App. 75. 

App. 1903. AVhere, in an action for in- 
juries to a person in her removal from a rail- 
road train for failure to pay fare, the essence 
of the complaint was the excessive force and 
violence used in the expulsion, a variance, if 
any, between the petition, alleging her to have 
been a passenger, and the proof, that she was 
an intruder only, was immaterial. — Randell 
V. Chicago, R. I. & P. Ry. Co., 76 S.W. 493, 102 
Mo. App. 342. 

App. 1906. Where, in an action against 
a carrier, the petition charged that defend- 
ant's servants assaulted plaintiff, drove him 
from the car, and knocked him down upon the 
streets of the city, and there was evidence 
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tending to show that the first assault com- 
mitted by the conductor was all over when 
the plaintiflP left the car, and that it was 
several minutes before the conductor started 
to look for an officer and as incident to such 
search committed another assault, it was er- 
ror to Instruct the jury in effect that they 
might find for plaintiff, either under the 
hypothesis that the assault was continuous, 
or that two separate assaults were made. — 
McQuerry v. Metroi)olitan St. Ry. Co., 92 S. 
W. 912, 117 Mo. App. 255. 

App. 1908. Where the complaint alleged 
that defendant street railroad company's 
conductor wrongfully refused to accept a 
transfer tendered by plaintiff, a passenger, 
accused the latter of attempting to defraud 
the company, and maliciously ej<‘cted jdain- 
tiff from the car, and that after plaintiff paid 
his fare and reboarded the car the conduc- 
tor thereafter continued the charge in the 
presence of passengers that plaintiff had at- 
tempted to defraud defendant, the scope of 
the cause of action was broad enough to in- 
clud(* insults oft'ered during the entire period 
of transportation, and hence evidence as to 
what the conductor said after plaintiff* re- 
turned to the car was admissible. — White v. 
Metropolitan St. Ry. Co., 112 S.W. 278, 132 
Mo. App. 339. 

App. 191G. Elements of damage not 
plead(*d in an action for damagt*s for exclud- 
ing plaintiff from its train and procuring his 
arrest under a falsi* charge of Intoxication 
may not be shown. — Davis v. ('hicago, R. 1. 
& P. Ry. Co., 182 S.W. 82(1, 192 Mo. App. 419. 

App. 1919. In action against strwt rail- 
way for injuries to plaintiff's son, petition 
alleging boy was on st(‘p of car in a position 
of peril, under such allegation it was com- 
petent to prove he was attempting to alight 
as an incident of being on the step. — Quirk 
v. M(*tropf»litan St. Ry. (\)., 210 S.W. lOG, 
200 Mo. App. 593, c(‘rtiorari ijuashcd State 
ex rel. Metroi)olitan St. Ry. Co. v. Ellison 
(Sup. 1920) 224 S.W. 820. 

^;:s 9381. — Evidence. 

^=39381 (1). PreMainptlone and burden of 
proof. 

Sup. 1903. The burden was on defend- 
ant, a railroad company, sued for ejecting a 
passenger, to sustain its defense that he had 
refused to pay his fare, etc. — Holt v. Hanni- 
bal & St. J. R. Co., 74 S.W. 031, 174 Mo. 524. 

Sup. 1909. One suing a street railway 
company for the death of a person ejected 


from a car by the conductor, and basing his 
right to recover on the ground that decedent 
was a passenger and criminally assaulted by 
the conductor, must show not only that de- 
cedent was killed by the conductor, but that 
he was a passenger. — Garrett v. St. Louis 
Transit Co., 118 S.W. 68, 219 Mo. 65, 16 Ann. 
Cas. G78. 

App. 1901. In an action to rcH'over dam- 
ages for being ejected from a train for non- 
payment of his fare, the burd(*n is on de- 
fendant to prove the hai)iH*ning of tin* con- 
tingency upon which it accpiires the right to 
eject the passenger under Rev. St. 1899, § 
1074.— Holt V. Hannibal & St. J. R. Co., 87 
Mo. App. 203. 

App. 1904. Malice may be inferred from 
the wrongful doing of a wrongful act, such 
as expulsion by the conductor of a street 
car, without explanation or excuse, of a pas- 
senger who i)n*sents a proper transfer, but 
refuses to pay cash fart*. — Summerfield v. 
St. Jnaiis Transit Co., 81 S.W. 172, 108 Mo. 
App. 718. 

Where transfers were received by a pas- 
senger from a street car conductor in ri*- 
sponsi* to a request made in due course for 
proper transf(*rs, it would be prc*sumed, in tht* 
absence of evidiuice to the contrary, that th(*y 
were pro])er tokens of transf(*r, and entitled 
the passenger to passage on the car to which 
he transferred, and that the conduct of the 
conductor of that car in n'fusing to rtn-eivi* 
th(*m in lieu of cash fares was unwarranted. 
—Id. 

App. 1910. Under Rev. St. 1899, § 1074 
(Ann. St. 1906. i). 923), authorizing the ejec- 
tion of pass(*ng(*rs for nonpayment of fare or 
off’ensive conduct, the burden is on a railroad 
company sued for c*jecting a passeng(*r to 
show ejection on a statutory ground. — Fergu- 
son V. Missouri Pac. Ry. Co., 128 S.W. 799, 
144 Mo. App. 2G2. 

A railroad company sued for ejecting a 
I)assenger had the burden of showing that 
the ticket was not legal, and that the conduc- 
tor was not authorized to receive it, w'here 
the ticket was evidently g(*nuine. — Id. 

^=39381 (2). AdmlHniblllty in general. 

Sup. 1874. In an action for ejecting 
plaintiff from defendant's cars, evidence that 
he had made an ineffectual attempt to pro- 
cure a ticket before entering the car is ad- 
missible to show his good faith in getting 
aboard without his ticket. — Perkins v. Mis- 
souri, K. & T. R. R., 55 Mo. 201. 
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Proof of the retention of a conductor by 
the company after his malicious ejection of a 
passenger from a ear is admissible in show- 
ing such a ratification of his act as, under 
Wag. St. p. 307, § 28, will render the company 
liable.— Id. 

Sup. 1877. The statement of a railroad 
operator to a passenger who has missed the 
first section of a freight train on which he 
was authorized to ride, that he could take 
the second section, as it was considered a 
Iiart of the same train, was admissible to 
show the good faith of such passenger in 
boarding the second section, from which he 
was ejc'cted, though the operator had no au- 
thority to permit passengers to ride on trains. 
— Rrowm v. Hannibal & St. J. II. Co., 6G Mo. 
588. 

Sup. 1883. In an action by a passenger 
for damages for his ejection from a train of 
defendant’s cars, it was error for the court to 
refuse to permit defendant to prove the rules 
jiiid regulations of the company, and the in- 
formation given to plaintiff by the ticket 
agent when plaintiff purchased his ticket, 
that he must not get on that particular train 
because it did not stop at the point of plain- 
tiff’s destination. — Hogan v. Hannibal & 8t. 
J. K. Co., 77 Mo. GG3. 

Sup. 1910. Where, in an action for the 
death of a passenger while on the tra<*k after 
his wrongful ejection from a train, the evi- 
dence on the issue whether the passenger in- 
t(‘nded to b(*coine a passenger by paying fare 
was conllicting, evidence of th(‘ conduct of the 
liassenger in taking a train immediately 
fore ent(»ring the train from which he was 
eje(*t(*d and riding thereon without payment 
of fare was admissible. — l*owell v. St. Ix)uis 
& S. F. li. Co., 129 S.W. 9G3, 229 Mo. 24G. 

App. 1894. Where there is a question as 
to th(' reasonableness of the regulation adopt- 
('d by a stre<'t railway company, that passen- 
gers leaving a car at a transfer point and 
obtaining there a transfer check for another 
line must get on the latter line at the transfer 
point, it is error to exclude evidence to the ef- 
fect that the only way the company can pro- 
tect itself in the operation of its several lines 
of railway against imposition is to re(iuire 
that the passenger receiving a transfer check 
shall get on the other line at the transfer 
point. — Percy v. Metropolitan St. Ky. Co., 58 
Mo. App. 75. 

App. 1805. In an action for wrongful 
ejection of a jiassenger wherein the defense 
w^as that it was done on a road operated by 


an Independent company, a folder showing 
that defendant operated such road, but dated 
eubseipiont to the ejection, was Improperly 
admitted in evidence. — Olierry v. Kansas City, 
Ft. S. & M. Ry. Co., G1 Mo. App. 303. 

Where in an action for wrongful ejec- 
tion of a passenger the defense was that it 
was done on a road operated by an indei>end- 
ent company, a map which was issued prior 
to the ejection, showing that defendant oper- 
ated such road, was admissible.— Id. 

App. 1902. In an action against a rail- 
road company for injuries sustained by a lady 
passenger as a result of being wantonly 
pushed by defendant’s conductor from the 
platform of a car, where no effort was made 
by plaintiff to impeach the conductor as a wit- 
ness, evidence offered by the defendant as to 
the conductor’s general character, and his 
conduct towards lady passengers in particu- 
lar, w^as properly excluded. — Berger v. Chica- 
go, & A. Ry. Co., 71 S.W. 102, 97 Mo. App. 
127. 

App. 1903. A passenger, in an action 
against a carrier for a wrongful ejection, may 
not give evidence as to his character, it not 
being attacked. — -Breen v. St. liouis Transit 
Co., 77 S.W. 78, 102 Mo. App. 479. 

App. 1910. In an action for the ejection 
of a i>assenger, where there was no evidence 
that the action of the conductor in putting 
plaintiff off the train was vindictive or vio- 
lent, and the court so ruled and instructed the 
jury that plaintiff was not entitled to puni- 
tive damages, the admission of evidence that 
the conductor talked ‘*angry,” to the introduc- 
tion of which no objection was made, was not 
error.— Triad v. Missouri, K. & T. Ry. Co., 128 
S.W. 223, 143 Mo. App. 380. 

App. 1910. In an action against a street 
railroad for the ejection of plaintiff who 
boarded a car not in service for carriage of 
passengers, evidence that plaintiff had previ- 
ously had trouble with the men in charge of 
such cars, and claimed he had a right to ride 
on them, was admissible on the issue of puni- 
tive damages.— Hermann v. St. Joseph Ry., 
Fight, Heat & Power Co., 129 S.W. 414, 144 
Mo. App. 147. 

(3). RejrnlatlonM and cnatomii. 

Sup. 1903. Evidence was admissible, in 
an action for ejection of passenger, that it 
was a custom among conductors of defend- 
ant’s road to issue to passengers on payment 
of cash fares credit slips on contracts like 
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the one exhibited by plaintiff. — Holt v. Han- 
nibal & St J. R. Co., 74 S.W. 631, 174 Mo. 524. 

APP- 190L In an action for damages for 
being ejected from a train for nonpayment of 
fare, it appeared that plaintiff had a contract 
with defendant which entitled him to a rebate 
upon the purchase of a certain number of 
tickets, and to receive a credit certificate for 
each ticket bought until the sum specified for 
tickets was expended. Plaintiff offered to 
purchase a ticket from the station agent, ten- 
dering in payment a $10 bill. The agent pre- 
pared the ticket, but found that he did not 
have sufficient money to make the proper 
change. He then proposed to wait until the 
train came in, when he would get the con- 
ductor to change the bill. The conductor re- 
fused to change the bill, but told plaintiff to 
get on the train. On demand for his fare 
plaintiff told the conductor that he wanted 
to be protected in paying his fare by getting 
a credit slip for the amount thereof to be 
used as a basis for rebate under his contract. 
This was refused by the conductor, and plain- 
tiff was ejected after offering to pay his fare. 
Held, that evidenc*e tending to prove that it 
was the usual custom and habit of conductors 
on defendant’s road to issue to passengers, 
upon payment of cash fares, credit slips up- 
on contracts like plaintiffs, was admissible. 
— Holt V. Hannibal & St. J. R. Co., 87 Mo. 
App. 203. 

^=9881 C4). 'Weight and siifnelener. 

App. 1002. In an action against a rail- 
road company for injuries sustained by a pas- 
senger as a result of being wantonly pushed 
from a car by a conductor, evidence exam- 
ined, and held to support a finding for plain- 
tiff. — Berger v. Chicago & A. Ry. Co., 71 S.W. 
102, 97 Mo. App. 127. 

App. 1906. In an action against a car- 
rier for a wrongful ejection from a train, evi- 
dence held sufficient to warrant a finding that 
the conductor was actuated by malice. — 
Gardner v. St. Louis & S. F. R, Co., 93 S.W. 
917, 117 Mo. App. 138. 

App. 1910. In an action against a street 
railroad for ejection of plaintiff who boarded 
a car not in service for the carriage of pas- 
sengers, evidence held sufficient to sustain a 
finding that unnecessary force was used. — 
Hermann v. St. Joseph Ry., Light, Heat & 
Power Co., 129 S.W. 414, 144 Mo. App. 147. 

App. IdlO. In an action for ejecting a 
passenger from a train, his evidence held to 
show the ejection was wrongful.— Short v. St. 


Louis & S. F. R. Co., ICO S.W. 488, 150 Mo. 
App. 359. 

App. 1912. In an action by one injured 
by the servants of a railroad company, evi- 
dence held to show that at the time the as- 
saults were begun the servants of the company 
were acting within the scope of their author- 
ity in ejecting plaintiff. — McDonald v. St. 
Ix)uls & S. F. R. Co., 146 S.W. 83, 165 Mo. App. 
75. 

App. 1918. Evidence held to show that 
conductor in ejecting newsboy from street car 
was acting within the scope of his authority. 
—Griffin v. Kansas City Rys. Co., 204 S.W. 
826, 199 Mo. App. 682. 

App. 1919. In boy’s action against street 
railway for injuries when ordered off moving 
car, evidence held to show motorman knew 
boy was on front step after having been told 
to get off, and in a position of peril. — Quirk v. 
Metropolitan St. R. Co., 210 S.W. 103, 200 Mo. 
App. 585. 

App. 1925. Evidence held to warrant 
submitting question of punitive damages for 
conduct in ejecting plaintiff. — Hillebrand v. 
Wells, 270 S.W. 402. 

$s»382. — — Damaces. 

Admissibility of evidence, see ante, ^381(2). 

^=»382 (1). Measure and elements la aea- 
eral. 

Sup. 1915. Carrier’s ejection of woman 
passenger tendering a valid ticket held an in- 
dependent tort, making it liable in damages 
for physical pain, discomfort, delay, and in- 
dignity. — Ferguson v. Missouri Pac. Ry. Co., 
177 S.W. 616. 

App. 1894. An instruction in an action 
for ejection from a freight train, that if the 
jury find for pluintiff they will assess his 
damages at such sum as they believe he has 
sustained, and in determining such sum shall 
take into consideration the place where he 
was put off the train, the condition of the 
weather, the manner in which he was ejected, 
and his sickness and suffering, if any, caused 
by being so ejected, is sufficient. — Cross v. 
Kansas City, Ft. S. & M. Ry. Co., 56 Mo. App. 
664. 

App. 1895. In an action by a passenger 
for wrongful ejection, the jury was properly 
instructed to assess plaintiff’s damages at 
such sum, not exceeding $1,009, as would rea- 
sonably compensate him for the money paid 
out to finish his journey, and for the trouble 
and inconvenience caused him by reason of 
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being ejected from the car, and for the injury 
to his feelings, if any, including humiliation, 
Insult, and indignity caused by reason of be- 
ing ejected. — Cherry v. Kansas City, Ft. S. So 
M. Ry. Go., 61 Mo. App. 303. 

App. 1903. The honest expression of 
opinion by a conductor that money offered to 
him for fare is counterfeit, and his refusal to 
accept it on that account, he not charging 
that the passenger knew it was counterfeit, 
is not a tort, or an element of damages for the 
wrongful ejection of the passenger. — Breen v. 
«t. I.oul8 Transit Co., 77 S.W. 78, 102 Mo. 
App. 479. 

App. 1906. In an action for wrongfully 
ejecting plaintiff from a train, an instruc-tion 
authorizing the Jury to assess plaintiff’s dam- 
ages at such sum as they believed would fair- 
ly compensate him for any pain of body and 
mind suffered by him as a result of the wrong- 
ful act of defendant’s conductor in ejecting 
him was proi)er. — Williams v. St. I^uis, M. & 
S. E. R. Co., 96 S.W. 307, 119 Mo. App. 663. 

App. 190M. Where a passenger is wrong- 
fully ejected from a train by the conductor, 
without unnecessary force or violence, will- 
fulness, or malice, but in good faith, under 
the mistaken belief that he is not entitled to 
ride, he may recover for all the Inconven- 
ience, loss of time, labor, and expense in- 
curred by him in consequence of the ejection, 
but not for mental suffering or humiliation, 
nor can he rec'over iiunitive damages; but, 
where unnecessary force is uswl, or abusive 
or insulting language, malice is presumed, 
and the rule as to damages is otherwise. — 
Glover v. Atchison, T. & S. F. Ry. Co., 108 S. 
W. 105, 129 Mo, App. 663. 

App. 1916. Plaintiff, wrongfully put off 
defendant’s train at about night when it was 
cold and rainy and obliged to stay over night 
at a hotel, could not recover for loss of time 
or hotel expenses, etc., iwiid by her husband, 
but might recover for the delay in her Jour- 
ney, and the inconveniences and distress in- 
cident to her eJet*tion. — Ferguson v. Missouri 
Pac. Ry. Co., 186 S.W. 1134. 

App. 1916. Where a imssenger is wrong- 
fully ejected from a train, the carrier is lia- 
ble for damages which might reasonably be 
expected to how from the ejection, together 
with damages for humiliation and mental dis- 
tress.-^Davis v. Lusk, 190 S.W. 362. 

Where a passenger is wrongfully ejected 
from a train on a rainy night and takes a 


cold, such cold is a consequential damage di- 
rectly flowing from the wrongful act.— Id. 

^;s»38S (2). Nominal or •nbstnntlal dam- 
aver. 

8up. 1903. Rev. St. 1899, fi 1074, pro- 
vides that, if any passenger shall refuse, to 
pay his fare, it shall be lawful for the con- 
ductor to put him out of the cars on stopping 
the train. Held, that a railroad in ejecting a 
passenger while the train is in motion is at 
least liable for nominal damages. — Holt v. 
Hannibal & St. J. Ry. Co., 74 S.W. 631, 174 
Mo. 624. 

App. 1900. Where a passenger is car- 
ried beyond his station to which he has paid 
his fare and is violently put off at a place 
remote from any station, he may recover sub- 
stantial damages. — Book v. Chicago, B. & Q. 
liy. Co., 85 Mo. App. 76. 

App. 1901. A passenger who is ejecteil 
for the nonjmyment of his fare from a train 
while in motion, contra rj^ to the provisions of 
Rev. St. 1899, § 1074, is entitled to nominal 
damages, irrespective of any Injury sustained. 
— Holt v. Hannilml & St. J. R. Co., 87 Mo. 
App. 203. 

^=>382 (8). PliTstcal Imjnrleii. 

App. 1903. In estimating damages for 
the wrongful and forcible ejection of a pas- 
senger, his physical pain, though slight, and 
his mental suffering naturally resulting may 
be considered. — Breen v. St. Louis Transit 
Co., 77 S.W. 78, 102 Mo. App. 479. 

^382 (4). Fear, hamtllatlon, and mental 
■nllerlnv. 

Sup. 1906. Though a railroad ticket pre- 
senter! by a passenger does not entitle her to 
imssago, so that, on her being informed of its 
Invalidity and refusing to pay fare, the con- 
ductor may remove her, the comi>any is lia- 
ble for compensatory damages for his using 
unnecessary and insulting language to her, 
injuring her feelings and humiliating her. — 
Boling V. St. Louis & S. F. R. Co., 88 S.W. 35, 
189 Mo. 219. 

App. 1886. In estimating the damages 
caused to a passenger by mistreatment from 
the conductor, the Jury may consider his 
wounded feelings and mental suffering. — Mc- 
Ginnis V. Missouri Pac. Ry. Co., 21 Mo. App. 
399. 

App. 1900. Where, in an action to recov- 
er for 'the wrongful ejection of plaintiff from 
a passenger train, the evidence did not dis- 
close that the ejection resulted in any bodilj’ 
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Injury, or was accompanied by circumstances 
of malice, insult, or Inhumanity, the jury in 
estimating the damages were not authorized 
to Include therein an allowance for pain of 
mind. — Snyder v. Wabash R. Co., 85 Mo. A.pp. 
405. 

App. 1907. Where a passenger presents 
a transfer entitling him to passage, whi<*h is 
refused, and on his refusal to pay fare he is 
ejected from the car, he is not limited to a 
recovery of the amount of tlie fare demanded, 
but is entitled to have considered as an ele- 
ment of damages his slinme and mortification 
from a public expulsion from the car. — Car- 
mody V. St. I^uis Transit Co., 99 S.W. 495, 

122 Mo. App. 338. 

App. 1907. Plaintiff, a girl six years of 
age, was put aboard defendant's street car for 
transi>ortation to another town, with a memo- 
randum as to where she was going pinned to 
her dress. The conductor, on ascertaining 
that she had no fare, ejected her in the out- 
skirts of the town and left her ]>y the side 
of the track. The conductor informed the 
conductor of the car going in the opjiosite di- 
rection that he had better take up the plain- 
tiff and take her back to the street where 
she boarded the car. The day was bleak and 
wintry and when the conductor of the latter 
car found plaintiff she was very cold and 
frightened. Plaintiff was thereafter taken to 
her parents by a stranger. Uvld, that the con- 
ductor’s act in ejecting plaintiff was willful 
and inhuman, and justified a recovery for 
fright and mental suffering, though plaintiff 
suffercHi no Inxlily hurt. — Harless v. South- 
west Missouri Electric Ry. Co., 09 S.W. 793, 

123 Mo. App. 22. 

App. 1910. Where a conductor wrong- 
fully and wantonly ejec*ted a ixisscngor from 
a moving train, causing him to sustain physi- 
cal injuries, the carrier was liable to comixm- 
sate him for mental suffering and humilia- 
tion. — Harkless v. Chicago, R. I. & P. Ry. Co., 
132 S.W. 29, 151 Mo. App. 463. 

App. 1914. A passenger wrongfully 
ejected from a train may recover comi)ensa- 
tory damages for mental anguish caused by 
aibusive, insulting, ami humiliating language 
accompanying the ejection, though no physi- 
cal injury was inflicted. — Morris v. St. rx)uls 
& S. F. R. Co., 168 S.W. 325, 184 Mo. App. 05. 

App. 1916. Damages for humiliation and 
mental distress caused by wrongful ejection 
of a passenger from a train may be recovered, 
although there is no contemporaneous physi- 
cal injury. — Davis v. Lusk, 190 S.W. 362. 


App. 1917. Where a street car conduc- 
tor forcibly and >vrongfully ejects a passen- 
ger and abuses him, he may recover c‘omi)en- 
satory damages for mental suffering. — Hart- 
rldge V. United Rys. Co. of St. Louis, 196 S.W. 
59. 

WTiere a street car conductor wrongfully 
ejects a passenger and insults him, the jury 
in assessing compensatory damages for men- 
tal suffering may consider the force used, ap- 
plication to plaintiff of word “liar,” and insin- 
uation that he was trying to beat his way. 
—Id. 

App. 1918. Where plaintiff went upon 
street «ir to demand his rights in relation 
to obtaining transfer or impelling railroad 
to .put him off, unnecessary force in his ejec- 
tion having been uswl, he cniinot rwmer for 
humiliation. — Creen v. Ignited Rys. Co. of St. 
Ix)uis, 206 S.W. 237, 200 Mo. App. 303. 

(5). Aflrfrravatlon, i»lti|i:atlon, and 
redaction of Iomm. 

App. 1SS7. Where a passenger who was 
forcibly ejected from defendant's train went 
out into the storm and stayed out in it during 
the entire night, leaving the shelter of the 
station and neglecting the shidler of the farm 
houses along his route, the damages thus sus- 
tained he inflicted u.i>on himself, and for lh(*m 
he has no right to recover. The fa(‘t that ho 
had no money with him was no justification 
for such conduct under the pr(H)f. — (\)rrister 
V. Kansas City, St. J. & C. 15. U. Co., 25 Mo. 
App. 619. 

App. 189S. Where a passenger was com- 
pelled to leave deftaidant's train before reacli- 
ing her destination, she could not recover fer 
damages from sickness and suffering result- 
ing from walking a long distance to a place 
of shelter, if there were adequate and rea- 
sonable accommodations for iKisscngers at the 
I)oint wtliero she was c(>m'i)clkHl to leiive the 
train, as she could not enhance damages by 
injury causetl by her own act. — Spry v. Mis- 
souri, K. & T. Ry. Co., 73 Mo. App. 203. 

App. Wliero a passenger is rightfully on 
a car, and tenders lawful money for his fare, 
which is r^^fuscHl on the claim that it is coun- 
terfeit, he is not required to leave the car, but 
may resist ejection ^ far as to make it mani- 
fest that 'he is bc4ng put off by expulsion. — 
(1903) Rreen v. St. Louis Transit Co., 77 S.W. 
78, 102 Mo. Ai)(p. 479 ; (1904) Breen v. Same, 
83 S.W. 998, 108 Mo. App. 443. 

App. 1904. Where a pissenger was 
ejected from a car after tendering lawful 
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money, which was refused, In good faith, on 
tho claim that it was counterfeit, in an action 
for the ejection It was proiper to refuse an in- 
struction that if, (by paying other money or 
leaving the car, he could have avoided the 
rnort ideation of a public expulsion, he sub- 
jected himself to the mortlflcatlon and it was 
not to be considered in estimating the dam- 
ages for the expulsion. — Breen v. St Louis 
Transit Oo., 83 S.W. 90S, 108 Mo. App. 443. 

App. 1904. Where the wrongful ejection 
of a ixassenger from a street car is accom- 
I)aiiied by insulting language on the part of 
the conductor, the same is proper matter in 
aggravation of damages. — Oatcryoung v. St. 
Ia)uis Ti*ansit Oo., 84 S.W. 179, lOS Mo. App. 
703. 

App. 1910. A passenger whose ticket is 
wrongfully rej('cted by the conductor need 
not minimize his damages l).v paying faro. — 
Ferguson v. Missouri Pac. By. Co., 328 S.W. 
799, 144 IMo. App. 2G2. 

(O). li^xeiniilary daiiiaflren. 

Sup. 1877. Whore, iii an action to recover 
damages for the ejeetiiKuit of plaintiff’s wife, 
it appears that the wife was attcmipting to 
travel on a stock pass whicli lK>th she and 
jdalntiff know to b(» invalid, and it was shown 
to he plaintiff’s iiitentioii to piy his wife’s 
fare as soon as he was satisfiwl that she could 
not proceed on the train without doing so and 
he co'ukT get the conductor to pul h(‘r off, the 
allowance of puiiili\e damages is iiuproix*r. — 
Brown v. Missouri, K. T. By. Co., 04 Mo. 
mi 

Sup. 1877. Where a stock pass presented 
by a sbipiK*r of cattle to the conduetx)r of a 
]>ass(*nger train plainly showed on its face 
that plaintiff w^as entitled bo ride thereon un- 
til January Ititli, a verdict for exemphary 
daniagi's for his ejt*cti'ou from a train on his 
presentation of the pass on .January 12th 
would not be disturbed. — (Jniham v. Pacific 
B. Co., 00 Mo. 53(5. 

Sup. 1878. Plaintiff and her two infant 
children hjid tickets for transportation on de- 
fendant’s train. The CH>nduetor in violent, 
unbecoming, and insulting language tlireiit- 
ened to eject her from the train and sent a 
brakeman to execute the threat, which ho did 
by baking one of the children and carrying 
it off, thus forcing plaintiff to follow with the 
remaining child. Held to warrant the allow- 
ance of punitory damages by the jury. — Hicks 
V. Hannibal & St. J. R. Co., 68 Mo. 320. 

Sup. 1883. If defendant’s conductor act- 
ed in good faith with no malice toward plain- 


tiff, and used only such force as was neces- 
sary to eject him from defendant’s train, al- 
though mistaken as to his duty and plaintiff’s 
right, it is no case for vindictive damages. — 
Logan V. Hannibal & St. J. R. CJo., 77 Mo. 663. 

App. Where a conductor of a railroad 
train in ejecting a passenger acted in good 
faith and with no malice toward the passen- 
ger, and used only such force as was neces- 
sary bo eject him, although the conductor was 
mistfiken as to his duty, the passenger was 
not entitled to recover vindictive damages. — 
(1885) Olayibrook v. Hannibal & St. J. Ky. Co., 
19 Mo. App. 432 ; (1886) Kellett v. Chicago & 
A. It. Co., 22 Mo. AiJa>. 356. 

App. 1888. Where a railroad conductor 
acted wantonly and recklessly and disregard- 
ful of the life and limb of a passenger in 
compelling idm to jump from the train, puni- 
tive damages were properly allowed. — St. 
Clair V. Missouri Pac. Ry. Oo., 29 Mo. App. 
76. 

App. 1889. In an action by a passenger 
for w’rongful ejtK^tion from defendant’s car by 
a conductor and griiwuan. it was apparent 
from the t('stimony that defendant did not di- 
rectly, or by any circumstance, ratify the ac- 
tion of its servants, but that, on Icvirning 
of the (smduetor’s conduct, it discharged both 
him and the gripman from its ser\’ice. It 
did not api)ear that defendant had any knowl- 
edge of misbehavior of its servants at any 
other time. HvM, that defendant was not lia- 
ble for exemplary damag(\s. — Rouse v. Met- 
ropolitan St. By. Co., 41 Mo. App. 298. 

App. 19(K). In an action by a iwssenger 
for iiijiiri(‘s siLstalned by ln'ing assaulted by 
the carrier’s servant, it api>eared that the car- 
rier afttu* knowledge of the willful conduct of 
t/he servant retained him in his employment. 
JIvM, that the cjirrier thereby ratified the 
servant's maiiton act and became liable to 
punitive damages. — Tanger v. Southwest 
Missouri Electric B. Co., 85 Mo. App. 28. 

App. 1902. In an action against a rail- 
road company the evidence of plaintiff, if 
true, I'sta'blished the allegations of her peti- 
tion that the defendant’s conductor spoke 
harshly to her, a passenger, and wantonly 
pushed her off a car platform onto the ground. 
Held, that plaintiff wms entitled to an instruc- 
tion as to punitive damages. — Berger v. dil- 
cago & A. By. Co., 71 S.W. 102, 97 Mo. App. 
127. 

App. 1904. Punitive damages may be ab 
lowed for the wrongful act of a street car 
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conductor In cvlctlnfr a passenger from his 
car without justification, excuse, or explana- 
tion, and in willful disregard of the passen- 
ger’s rights as evidenced hy a ppcfi)er trans- 
fer ticket, although no actual force was used. 
— Suminerfield v. St. Ijouis Transit Co., 84 S. 
W. 172, 108 Mo. App. 718. 

App. 1906. In an action against a rail- 
road for wrongfully ejecting plaintiflP from 
defendant's train, evidence that the assault 
on plaintiff by defendant’s eoiuluctor was un- 
provoked, and the conduct of the conductor 
wanton, reckless, and malicious, justified the 
assessment of punitive damages. — Williams v. 
St. Louis, M. & S. E. R. Oo., 00 S.W. 307, 119 
Mo. App. 003. 

App. 1908. Plaintiff, accompanied by a 
woman, boarded defendant street railroad 
company’s car and tendered the conductor 
transfers in payment of fare. The conductor 
refused to accept the transfers, saying that 
they were worthless, accusing plaintiff of try- 
ing to defraud defendant threatening to put 
him off unless the fares were paid. Plaintiff 
thereupon paid the woman’s fare, but refused 
to imy his own, and the conductor seized him 
and pushed him off the car, saying that he 
could not return without paying the fare. 
Plaintiff paid the fare and returne<l to the car, 
but the conductor continued t(» treat him in 
an insolent manner, saying : “Well, I put you 
off, didn’t IV You feel a little better now, 
don’t you?” etc. Held, that a verdict of $250 
punitive damages was not excessive. — White 
V. Metropolitan St. Ry. Co., 112 S.W. 278, 
132 Mo. App. 339. 

App. 1909. Where a conductor was un- 
reasonably peremptory in demanding a pas- 
senger’s ticket and immediately ejected him, 
the passenger was entitled to recover his ac- 
tual damages, and, if it was accompanied by 
unnecessary physical force and insulting lan- 
guage, or either, he was entitled to punitive 
damages. — Rolles v. Kansas City Southern 
Ry. Co., 115 S.W. 459, 134 Mo. App. 696. 

If a railway passenger, acting on the be- 
lief that he had failed to oMain his ticket 
from the agent, while leaving the train volun- 
tarily was assaulted and insulted by the con- 
ductor, he could recover actual and punitive 
damages. — Id. 

If plaintiff was rightly required by a rail- 
way conductor to leave the train and no phy- 
sical force was used, he could not recover 
punitive damages. — Id. 

App. 1909. Where the ejection of a pas- 
senger is known to be not only wrongful, but 


malicious, punitive damages may be assessed. 
— Leyser v. Chicago, B. & Q. R. Co.. 119 S.W. 
1068, 13S Mo. App. 34. 

App. 1909. Where a freight brnkeman 
ordered plaintiff to get off a freight train 
which plaintiff had i)oarded under the im- 
pression that it carried passengers, and. when 
plaintiff started down the ladder of a car to 
get off when the train slowed up, the brake- 
man commenced throwing coal at him, strik- 
ing him on the head and arm, and after idain- 
tlff had jumped off the brakeman again threw^ 
a lump of coal, which struck plaintiff and 
injured him, the court did not err in au- 
thorizing exemplary damages. — Marcum v. 
Missouri, K. & T. Ry. Co., 122 S.W. 1148, 139 
Mo. App. 217. 

App. 1910. Where a brakeman cursed 
and abused a person who had gone on the 
steps of a passenger train to go to his destina- 
tion, and called him a vile name while as- 
saulting him, punitive damages were proix^rly 
awarded. — Adams v. St. Ijouis & S. F. R. Co., 
130 S.W. 48, 149 Mo. App. 278. 

App. 1910, The evidence of plaintiff su- 
ing a carrier for his wrongful ejection from a 
train that the train was in motion, that the 
conductor forcibly unclinched plaintiff’s 
hands from the bars of the car to which he 
was holding and pushed him backward while 
the train was in motion, causing injuries, jus- 
tified the award of punitive damages. — H ark- 
less V. Chicago, R. I. & P. Ry. Co., 132 S.W. 
29, 151 Mo. App. 463. 

App. 1912. Where plaintiff with his wife 
boarded defendant’s train not knowing that it 
did not stop at the station called for by his 
tickets, and the conductor addressed him in a 
loud tone which called the attention of the 
other passengers thereto and brought plain- 
tiff under suspicion ns a wrongdoer, and put 
him off one-half mile from his station, held 
that he was entitled to punitive damages. — 
Dlstler V. Missouri Pac. Ry. Co., 147 S.W. 518, 
163 Mo. App. 074. 

App. 1915. One wrongfully excluded 
from a train cannot recover punitive damages 
where the exclusion was not malicious. — Ma- 
loy v. St Louis, 1. M. k S. Ry. Co., 178 S.W. 
224. 

App. 1917. Where a street car conductor 
forcibly ejects a passenger willfully without 
legal justification, excuse, or provocation, be 
may recover punitive damages. — Ilartridge v. 
United Rys. Co. of St. Louis, 190 S.W. 59. 

App. 1918. Plaintiff, who Invited ejec- 
tion from street car which he had boarded to 


This Digest Is compiled on the Key-Number System. For explanation, see page ili. 




6MD— 407 


CARRIERS 


«=»383 


test rights in matter of transfers, having been 
ejected with unnecessary force on refusing to 
pay fare or make tender thereof not condi- 
tioned on issuance of transfer, could recover 
punitive damages. — Green v. United Rys. Co. 
of St. Louis, 206 S.W. 237, 200 Mo. App. 303. 

(7). Inadeant^te or excensl^e dam- 
aires. 

Sup. 1917. In a passenger's action 
Against a railroad for ejection after his re- 
fusal to pay more than the legal fare, verdict 
of $500 punitive damages held not so exces- 
sive as to indicate piission or corruption. — 
(1915) Smith v. Atchison, T. & S. F. R. Co., 
ISO S.W. 1030, 192 Mo. App. 210, decision of 
Supreme Court (1916) State v. Ellison, 186 S. 
W. 1075, 268 Mo. 225, cemformed to and Judg- 
ment reversed 194 S.W. 71. 

App. 1904. In an action for injuries 
from an assault by defendant’s conductor in 
evicting plaintiff from a (iir, a verdict for $50 
actual damages to plaintiff is not so Inade- 
(piate as to warrant the court, on apiR‘al, in 
setting aside a Judgment based on the verdict, 
where the evidence was conflicting on the 
(iueslion of the justification of the conductor’s 
action in putting def(‘iidant off the car for 
drunkenness and disorderly conduct, and 
l)lalntiff’s Injuries were not attended by seri- 
ous results.— Me>er v. St. Louis & S. Ry. Co., 
83 S.W. 267, 1()<S Mo. App, 220. 

App. 1906. Where, in an action against 
a railroad for wrongfully ejecting plaintiff 
from defendant’s train, plaintiff testitted that 
the blow inflicted uixm his head by defend- 
ant’s conductor cjiused him a great deal of 
IMiln and was still the source of freiiuent head- 
aches, and the evidence showed that th^ 
assault on plaintiff by the conductor was un- 
provoked, and that the conduct of the conduc- 
tor was wanton, reckless, and malicious, a ver- 
dict for plaintiff for $4(K) as comijensatory 
damages and $150 as punitive damages, was 
not excessive nor indicative that the jury w’as 
influenced by passion or prejudice. — Williams 
V. St. Louis, M. & S. E. K. Co., 96 S.W. 307, 
119 Mo. App. 663. 

App. 1910. Where, in an action for ejec- 
tion of a passenger who was not permanently 
injured, wherein it might have been found 
from the evidence that the conductor was 
rude and angry, and with the brakeman eject- 
ed plaintiff with force before the train actual- 
ly came to a stop, and that plaintiff was 
slightly injured by a sprain in the hip, was 
compelled to walk over three miles to a sta- 
tion, and was delayed a day in reaching his 
destination, and owing to the conductor's 


omission to return the ticket given him on the 
train, he was compelled to buy a new ticket at 
about $1.60, an award of $100 actual damages 
and $3(X) punitive damages was not excessive. 
—Short V. St. Ivouls & S. F. R. Co., 130 S.W. 
488, 150 Mo. App. 359. 

App. 1914. A verdict for $500 for the 
wrongful ejection of a female passenger, ac- 
companied by abusive and humiliating lan- 
guage, is not exee.ssive. — Morris v. St. Louis 
& S. F. R. Co., 168 S.W. .325, 184 I^o. App. 65. 

App. 1916. Verdict of $5(X) for damages 
for the wrongful ejection of a passenger caus- 
ing a delay in her Journey, and incidental 
mental distress, held excessive, and not al- 
lowed to stand unless reduced to $75.— Fer- 
guson V. Missouri Pac. Ry. Co., 186 S.W. 11,34. 

App. 1916. A verdict for $750 for ejec- 
tion of passenger from a train held excessive 
under the evidence. — Davis v. Lusk, 190 S.W. 
362. 

App. 1925. $1,000 damages for injury 

to nose and soreues.s over vertebra for as- 
sault excessive to extent of $500. — Hillebrand 
v. Wells, 270 S.W. 402. 

®=»383. — Qnettions for Jury. 

Sup. 1893. Whether a regidation of a 
railroad company which excluded a woman 
from a car set apart for ladies merely on ac- 
count of color, the facts being undisputed, 
was a reasonable one, was a ciuestion of law 
to be determined by the court, and in sub- 
mitting it as a question of fact to the Jury 
the court committed error. — Chilton v. St. 
Louis & I. M. Ry. C’o., 21 S.W. 457, 114 Mo. 
88, 19 L. R. A. 269. 

Sup. 1S95. The fact that a railway com- 
pany has been accustomed to throw mail 
sacks from its trains while in motion in a cer- 
tain manner, and that during such time no 
one had been injured thereby, does not a.s a 
matter of law prevent the throwing of a sack 
in the same manner, wherel)y a passenger on 
its platform is injured, from being negligent. 
— Hughes V. Chicago & A. R. Co., 30 S.W. 127, 
127 Mo. 447. 

Sup. 1910. In an action for the death of 
a passenger, while on the track after wrong- 
ful ejection from a train, evidence held to au- 
thorize submission to the Jury of the issues 
whether plaintiff hoarded the train with the 
intention of becoming a passenger, and wheth- 
er, before the trainmen attempted to eject 
him, he tendered his fare to his destination. — 
Powell V. St. Ivouis & S. F. R. Co., 129 S.W. 
963, 229 Mo. 246. 
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Sup. 1913. In an action against a rail- 
road company and a conductor for being 
kicked off a freight train by the conductor aft- 
er plaintiff had paid his fare, whether the 
conductor kicked plaintiff off, and whether he 
acted within the line of his employment in the 
company’s business in ejecting plaintiff held 
jury questions. — ^Whiteaker v. Chicago, R. I. 
& P. R. Co., 160 S.W. 1009, 252 Mo. 438, judg- 
ment affirmed (1915) Chicago, R. I. & P. R. Co. 
V. Whiteaker, 30 S. Ct. 152, 239 U. S. 421, 60 
L. Ed. 360. , 

App. 1882. Where a passenger is wrong- 
fully put off a train at night, in the midst of a 
wintry storm, 80 miles from where he started 
and 200 from where he was going, it was prop- 
er, in an action for such ejection, to permit 
the jury to say whether such act was wanton, 
reckless, and oppressive, so as to warrant the 
Imposition of exemplary damages.— Evans v. 
St. Louis, I. M. & S. Ry. Co., 11 Mo. App. 463. 

App. 1886. In an action against a rail- 
road for misconduct tow’ard a passenger on 
account of an apparent alteration of his tick- 
et, the evidence held to make a case for the 
jury whether the acts of the conductor were 
not insulting as alleged. — McGinnis v. Mis- 
souri l*ac. Ry. Co., 21 Mo. App. 399. 

App. 1894. Plaintiff wTiit to defendant’s 
depot at the time of the arrival of a freight 
train and there was no one there but a boy 
sweeping out the otlice, who told him the 
agent had gone home. After waiting plain- 
tiff inquired again with the same answer, 
when plaintiff went aboard the train. The 
agent testified that he w’as around the dei)ot 
all the time, but did not see the plaintiff, and 
that the boy had authority to sell tickets. It 
did not api)ear that plaintiff knew the ])oy or 
that he had authority to sell tickets. T/c/d, 
in an action for ejection from the train for 
failure to procure a ticket, that the case was 
one for the jury. — Cross v. Kansas City, Ft 
S. & M. Ry. Co., 56 Mo. App. 664. 

App. 1897. In an action against a rail- 
way company for injuries sustained by ifiain- 
tiff by being thrown from a moving train by 
a brakeman, evidence examined, and held suf- 
ficient to require submission to the jury of 
the question whether the brakeman at the 
time he ejected plaintiff w’as acting in the 
scope of his employment, making the company 
liable, though plaintiff was a trespasser. — 
Brennan v. Santa F5 Receivers, 72 Mo. App. 
107. 

App. 1903. Defendant had honored a 
passenger’s ticket, which had expired, for a 


distance of nearly 500 miles, until the train 
arrived at B., where a change of conductors 
was made. The conductor refused to accept 
the ticket, and demanded the passenger’s fare, 
which she was unable to pay. The conductor 
permitted her to ride past a number of sta- 
tions, when, without notifying her of his in- 
tention, he procured a negro policeman, of ex- 
traordinary stature and strength, armed with 
a club, and directed him to eject the passen- 
ger, which he did with violence. Held, that 
w’hether or not defendant used excessive 
force in expelling such passenger and w’heth- 
er such acts were w'anton and \.illful, were 
for the jury. — Randell v. Chicago, R. I. & P. 
Ry. Co., 76 S.W. 493, 102 Mo. App. 342. 

App. 1906. Where, in an action for ejec- 
tion of a passenger from a street car for al- 
leged nonpayment of fare, plaintiff’s evidence 
show’ed that though he offered no resistance 
to ])elng ejected from the car except by catch- 
ing hold of the hand rails to prevent himself 
from l>eing throw’n off, and that the conductor 
used excessive force, struck plaintiff, and 
stamped on his feet, it W’as proper to submit 
the <niestion of punitive damages to the jury. 
— Madigan v. St. Louis Transit Co., 93 S.W. 
316, 117 Mo. App. 118. 

App. 11)07. In an action for ejection of 
a passenger from a car, an instruction that 
the jury “should” find exemplary damages, if 
they found the ejection willful, was errone- 
ous, the question of exemplary damages be- 
ing wholly for the jury. — Carniody v. St. 
Louis Transit Co., 99 S.W. 495, 122 Mo. App. 
338. 

App. 1908. Whether a passenger, who, 
being put off the train at a station other than 
hers, walked the rest of the night in the rain 
to her station, was justified in so doing, so as 
to be entitled to recover, as part of her dam- 
ages, for her resulting sickness, is a question 
for the jury ; she testifying that she w^as with- 
out money to pay for hotel accommodations 
or for transportation, and knew no one in the 
place. — Drew v. Wabash R. Co., 107 S.W. 478, 
129 Mo. App. 459. 

App. 1908. In an action to recover for 
ejection from a train by the conductor, evi- 
dence held sufficient to take to the jury the 
Issues Avhether the conductor resorted to un- 
necessary force or was guilty of Insulting lan- 
guage or conduct. — Glover v. Atchison, T. & 
S. F. Ry. Co., 108 S.W. 105, 129 Mo. App. 
563. 

In an action for the wrongful ejection of 
a passenger, evidence on the issue whether 
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tho ejection was accompanied by Insult and 
abuse held one of fact for the jury. — Id. 

App. 1908. Whether one, suing a carrier 
for wrongful ejection from a train, boarded 
the train Intending to pay his f.are, and was 
therefore a passenger, or boarded the train In- 
tending to ride without paying fare, and was 
therefore a trespasser, held, under the evi- 
dence, for the jury.— Ileck v. Quincy, O. & K. 
C. K. Co., 108 S.W. 132, 129 Mo. App. 7. 

Where, In an action against a carrier for 
wrongiully ejecting plaintiflf from a train, 
plaintiif testified that on his tendering the 
fare, after he had first refused to pay fare, 
the conductor said that it was too late, and 
that he had l)een waiting for an opportunity 
to expel plaintiff from the train, and the con- 
ductor testified that he had had trouble with 
plaintiff before about fares, and was a “little 
sore” at plaintiff, and there was evidence that 
the conductor, after refusing to accept plain- 
tiff’s tender of fare, threw him violently off 
the train at a place distant from a residence 
or station, the (piestion of malice on the part 
of the conductor was for the jury. — Id. 

App. 1908. Evidence held sufficient to 
warrant the submission to the jury of the 
(piestioii whether defendant street railroad's 
conductor, in <*jectiiig plaintiff, a passenger, 
from a car, was insulting and abusive in his 
language and demeanor and acted with mal- 
ice. — White v. Metropolitan St. Ity. Co., 112 
S.W. 278, i;J2 Mo. Aiip. 339. 

App. 1910. In an action against a car- 
rier for wrongful ejection of a passenger, 
right to punitiv(» damages held to he for the 
jury under the evidence, — Short v. St. Louis 
& S. F. R. Co., 1,30 S.W. 488, 150 Mo. App. 359. 

In an action for wrongful ejection of a 
passenger, his good faith in entering the car 
held to be for the jury under the evidence. 
—Id. 

App. 1012. Whether the first assault up- 
on one who was ejected from a railroad train 
was begun by the railroad company’s servants 
while acting within the scope of their employ- 
ment should be submitted to the jury. — Mc- 
Donald V. St. Louis & S. F. R. Co., 140 S.W. 
83, 165 Mo. App. 75. 

App. 1914. In an action against a car- 
rier for damages because of being ejected 
from a train, it was error to submit to the 
jury the question whether the ticket called for 
a continuous passage. — Ligon v. St. Louis & 
S. F. R. Co., 108 S.W. 647, 184 Mo. App. 187. 


«=«384(1) 

App. 1015. In an action for negligent 
death of a passenger, evidence held to author- 
ize submission to the jury of the issue of lia- 
hility, based on the conductor ejecting him. — 
lha V. Chicago, B. & Q. R. Co., 176 S.W. 491, 
186 Mo. App. 718. 

App. 1917. In an action for damages for 
wrongfully ejecting a passenger from a street 
car, it is for the jury to determine under all 
the circumstances of the case whether tho 
acts were maliciously done, and malice need 
not he expressly proven.— Hartridge v. United 
R.VS. Co. of St. Louis, 106 S.W. 59. 

App. 1918. In action against street rail- 
road for wrongful ejection from car, though 
conductor had right to eject because plaintiff 
did not pay fare or unconditionally tender it, 
plaintiff was entitled to go to jury on issue of 
unnecessary force.— Green v. TTiiitod Rys. Co. 
of St. Louis, 206 S.W. 237, 200 Mo. App. 303. 

App. 1019. In boy’s action for injuries, 
when ejected from defendant street rail- 
way’s car as it was moving, question whether 
or not proximate cause of his getting off was 
the order of the conductor, or of tho motor- 
man, held for the jury.— Quirk v. Metroix)li- 
tan St. Ry. Co., 210 S.W. 103, 200 Mo. App. 
585. 

App. 1919. It was not necessary for 
plaintiff to show anything more than that his 
son was on steps of defendant street railway’s 
ear, that he was a boy of 7. and that the ear 
was moving at 7 to 10 miles an hour, to per- 
mit him to go to jury ou question whether boy 
was in position of peril, such as on discov- 
ery hy railroad’s servants re<iiiired them t<* 
stop or take hoy back out of dang(*r. — Quirk 
V. Metroixditan St. Ry. Co., 210 S.W. 106, 
200 Mo. Apj>. .593, certiorari quashed State ex 
rel. Metropolitan St. Ry. Co. v. Ellison (Sup. 
1920) 221 S.W. 820. 

App. 1928. Evidence of inhuman con- 
duct of c*onductor in putting 14 year ol4 
plaintiff off train, boarded hy mistake, hell 
insufficient for jury.— Bennett v. St. Louls- 
San Fi’anclsco Ry. Co., 7 S.W.(2d) 1028. 

— Iniirnctioni. 

(1). In ffeneral. 

Sup. 1867. In an action for negligence 
in expelling the plaintiff from the defend- 
ant’s car, whereby he was run over and in- 
jured, it is error in the court to instruct the 
jury that if they believe the defendant’s agent 
was about to expel the plaintiff he should first 
have stopped the cars, for such an instruction 
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withdraws the whole question of negligence 
from the jury. The court cannot single out an 
isolated fact, and instruct that it amounts to 
negligence as matter of law. — Meyer v. Pa- 
cific R. R., 40 Mo. 151. 

Sup. 1877. Instructions in action by 
shipper of cattle for wrongful ejection from 
passenger train. — Graham v. Pacific R. Co., 
66 Mo. 536. 

App. 1894. In an action for ejection 
from a freight train, where there was no evi- 
dence that plaintiff was not a passenger, an 
instruction that, if plaintiff boarded the train 
as a passenger, etc., is not subject to the ob- 
jection that it submitted to the jury the ques- 
tion of law as to whether plaintiff was a 
passenger. — Cross v. Kansas City, Ft. S. & M. 
Ry. Co., 56 Mo. App. 664. 

App. 1906. In an action for wrongfully 
ejecting plaintiff from defendant’s car, an in- 
struction that It was the duty of the railroad 
to protect its passengers from rude, boister- 
ous, or unseemly conduct on the part of other 
passengers, and from annoyance by profane, 
obscene or vulgar language, and that if, at 
the time defendant’s conductor compelled 
plaintiff to leave the car, plaintiff was rude, 
or was using profane, or vulgar language in 
the presence of other passengers, the conduc- 
tor did no more than he was authorized to do, 
sufilciently informed the jury of defendant’s 
duty to protect its passengers, and of the 
right of the conductor to enforce such pro- 
tection. — Williams v. St. Louis, M. & S. E. R. 
Co., 96 S.W. 307, 119 Mo. App. 663. 

App. 1907. A boy 12 years old boarded 
a street car with the permission of the grip- 
man, who had no authority to permit him to 
do so. The conductor, while the car was in 
motion, ordered the boy to leave, and seized 
a broom and advanced toward him in a threat- 
ening manner, repeating the order. The boy 
dodged, lost his equilibrium, fell from the car, 
and was injured. Held, that the court prop- 
erly refused to charge that as the boy was not 
a passenger, it w^as the duty of the conductor 
to prohibit him from riding and if the boy 
stepped from the car at the command of the 
conductor there could be no recovery for the 
act of the conductor was in violation of the 
rule requiring him to exercise ordinary care 
to prevent injury to the boy though he was a 
trespasser. — Drogmund v. Metropolitan St. 
Ry. Co., 98 S.W. 1091, 122 Mo. App. 154. 

App. 1907. In an action for ejection and 
arrest of a passenger the modification of a re- 


quested instruction that the plaintiff must 
show by a preponderance of the evidence that 
the carrier had expressly authorized Its agent 
or agents to cause the arrest by adding the 
words “or impliedly” after the word “express- 
ly” was not prejudicial to the carrier. — Car- 
inody V. St. Louis Transit Co., 99 S.W. 495, 
122 Mo. App. 838. 

App. 1908. In an action against a car- 
rier for wrongful ejection of plaintiff from a 
train, an instruction that, if plaintiff offered 
to pay his fare after he had refused to pay 
and the conductor had signaled the train to 
stop to remove plaintiff, a subsequent offer to 
pay fare did not entitle plaintiff to be carried 
on the train, was not in conflict with a charge 
which made the right of plaintiff to continue 
on the train after he had failed to pay his fare 
when first demanded to depend on his subse- 
quent tender of fare ; an offer to pay fare, not 
accompanied by a tender of the money, being 
insufilcient to put the conductor in the wrong 
in going on with the expulsion. — Beck v. Quin- 
cy, O. & K. C. R. Co., 108 S.W. 132, 129 Mo. 
App. 7. 

App. 1912. In an action against a car- 
rier for assault while ejecting plaintiff from a 
train, an instruction that defendant w'as liable 
if its servants assaulted plaintiff at or imme- 
diately after he left the train was misleading 
as authorizing a recovery for assault not com- 
menced while the servants were acting within 
the scope of their employment. — McDonald v. 
St Louis & S. F. R. Co., 146 S.W. 83, 165 Mo. 
App. 75. 

An instruction that if defendant’s serv- 
ants ejected plaintiff, and in doing so, or 
immediately thereafter, wrongfully assault- 
ed him, defendant was liable, was correct as 
requiring the assault to have been commenced 
during the process of ejection. — Id. 

App. 1919. In action against street rail- 
way for injuries to trespassing boy forced 
off front steps of car by motorman, instruc- 
tion on last clear chance, which concluded 
that plaintiff was entitled to recover if jury 
found that, while trying to alight, he fell as a 
direct result of negligence of street railway, 
held not erroneous, as permitting plaintiff to 
recover on any theory of negligence. — Quirk 
V. Metropolitan St. R. Co., 210 S.W. 103, 200 
Mo. App. 585. 

^p»3S4 (2). Applicability to pleadlnvn and 
iMiies. 

App. 1888. In an action against a rail- 
road for injuries caused by plaintiff’s wrong- 
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ful ejection from the train on which he was 
a passenger, an instruction authorizing a find- 
ing for plaintiff if he was ‘‘forced or com- 
pelled'* to jump from the train, whereas the 
X)etition only charged that he was compelled 
so to do, was not erroneous. — St. Clair v. 
Missouri Pac. Ry. Co., 29 Mo. App. 76. 

Api. 1804. While an instruction that, if 
plaintiff went to defendant’s ticket office 
shortly l)efore the departure of the train and 
the ticket agent was absent, the conductor had 
no right to expel plaintiff for failure to pro- 
cure a ticket, is subject to criticism in the 
use of the word “shortly,** and conflicts with 
an instruction that the ticket agent is re- 
(piired to be at his office only a reasonable 
time before the departure of the train, yet 
where the evidence shows that plaintiff went 
to the ticket office only ten minutes before the 
departure of the train, and found the agent 
absent, the defendant was not prejudiced by 
such instruction. — Cross v. Kansas City, Ft. 
S. & M. Ry. Co., 56 Mo. App. G 14. 

In an action for ejection from a freight 
train, where there was no substantial evi- 
dence that plaintiff was not put off near a 
dwelling house, as required by Rev. St. 1889, 
§ 2581, I he evidence being that plaintiff did 
not see the house, an instruction that, if plain- 
tiff was not put off at a usual stopping place 
or near a dwelling house, the flnding should 
be for plaintiff, was prejudicial. — Id, 

App. 1900. Where the petition alleged 
that plaintiff was a pas.senger and charged the 
carrier’s servants with forcing him from the 
car by wantonly and wrongfully assaulting 
him, an Instruction that, though plaintiff 
might have conducted himself so offensively 
as to justify the carrier’s servants in putting 
him off the car, yet if the servants used more 
force in doing so than was reasonably neces- 
sary, the carrier was liable, was not objec- 
tionable, as outside of the issues raised by the 
petition, since the removal of plaintiff by ex- 
cessive force, evidenced by violence and un- 
necessary beating, was unlawful. — Tangcr v. 
Southwest Missouri Electric Ry. Co., 85 Mo. 
App. 28. 

App. 1902. An instruction Including 
shame and humiliation as an element of dam- 
ages was proper, though it was not speclflcally 
pleaded, nor was any direct testimony on that 
point given. — Berger v. Chicago & A. Ry. Co., 
71 S.W. 102, 97 Mo. App. 127. 

App. 1903. In an action against a street 
railway company, the complainant alleged 


that plaintiff had refused to pay his fare until 
the car had passed a dangerous curve, plain- 
tiff at the time the fare was demanded having 
hold of a rail to keep from being thrown from 
the car, and being incumbered with pack- 
ages, but that the conductor threw him from 
the moving car, which allegations were sus- 
tained by plaintiff's testimony, and the an- 
swer alleged that on refusal to pay his fare 
the conductor had put plaintiff off without 
unn(*ceasary force, which theory was sus- 
tained by the conductor’s testimony. The 
court Instructed that if the jury found that 
plaintiff refused to pay his fare the conductor 
had a right to put him off, but had no right 
to use any more force than necessary, nor 
to subject him to Injury by pushing him off 
while the car was moving; and, if the con- 
ductor violently pushed him from the car 
when it was moving so rapidly as to throw 
him to the ground and injure him, plaintiff 
was entitled to recover. Held, that the in- 
struction was not open to the objection that it 
permitted a recovery on a different cause of 
action from that stated in the petition. — Got- 
wald V. St. Louis Transit Co., 77 S.W. 125, 102 
Mo. App. 492. 

App. 1904. In an action against a car- 
rier for ejection of a pas.senger, where the 
complaint embraced no charge of want of care 
by the conductor, but alleged that plaintiff’s 
expulsion was wantonly effected, it was error 
to charge that if the jury found that the con- 
ductor used unnecessary force, and “careless- 
ly” or w^antonly injured plaintiff, their ver- 
dict should be for the plaintiff. — Ruebsam v. 
St. Louis Transit Co., 83 S.W. 984, 108 Mo. 
App. 437. 

App. 1904. Where a petition in an ac- 
tion agaliLst a street railroad company alleged 
that the conductor of defendant’s car, on 
which plaintiff was a passenger, assaulted 
plaintiff and ejected him from the car and 
abused him — calling him profane names in a 
loud voice — an instruction authorizing the 
jury to find for plaintiff if the conductor 
cursed plaintiff and called him vile names was 
erroneous, as authorizing a recovery for mere 
words, unaccompanied by physical violence, 
which was not counted on as an independent 
cause of action. — Osteryoung v. St. Louis 
Transit Co., 84 S.W. 179, 108 Mo. App. 703. 

App. 1907. Evidence that a road officer 
of a street railroad company threatened a 
I)assenger with the controller handle of the 
car and that the passenger was forcibly re- 
moved from a seat near the front of the car 
to the back platform, was sufficient to justify 
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an Instruction as to the company’s liability If 
its servants threatened and put the plaintiff 
in peril of his life, and of great bodily harm, 
and compelled him to leave the car. — Car- 
mody V. St. Louis Transit Co., 99 S.W. 495, 
122 Mo. App. 338. 

App. 1914. In an action for wrongful 
ejection, defended on the ground that, plain- 
tiff’s ticket calling for a shorter route, de- 
fendant could not under the Interstate Com- 
merce Act transport him the longer route on 
the ticket, it was error to instruct that the 
jury could consider the fact that on other oc- 
casions plaintiff had been transportcnl over 
the same route by a like ticket. — Ligon v. St. 
liouis & S. F. Ry. Co., KiS S.W. (547, 184 Mo. 
App. 187. 

App. 1019. In action against street rail- 
way for injuries to boy trespassing on car, 
when ordered by conductor and motorman to 
leave, instruction on theory that conductor 
ordered boy off while car was in motion, and 
that motorman negligently failed to stop car 
to pcimit boy to alight, hvid to follow petition 
as construed. — Quirk v. Metropolitan St. Ky. 
Co., 210 S.W. 103, 200 Mo. App. 585. 

(4). Daninfl:cM. 

Sup. 1015. On circumstances of plain- 
tiff’s ejection by defendant railroad company, 
held, that instruction on exemplary damages 
was not warrant<‘d. — Ferguson v. Missouri 
Pac. Ry. Co., 177 S.W. (51(5. 

In action for wrongful ejection of pas- 
senger, instruction that idaintiff could only 
rcH'over actual damages which would reason- 
ably compensate for trouble and inconveni- 
ence held erront^us, as not including all mat- 
ters of recovery. — Id. 

On evidence in action for damages for 
ejection from dcfimdant’s train, instruction as 
to damages for lost time held erroneous. — Id. 

App. 1SS2. In an action by a passenger 
for damages sustaiiuHl owing to his having 
been put off a train, the court instructed that, 
if the conductor, in compelling plaintiff to 
leave his train, acted in a wanton, rei*kless, or 
oppressive manner, they might give exemplary 
damages. Held, that the language should not 
be understood as referring to the words u.sed 
and the means emidoyed by the conductor, but 
as referring to the act of the conductor, in it- 
self. in putting plaintiff off the train. — Evans 
V. St. Louis, I. M. & S. Ry. Co., 11 Mo. App. 
4C3. 


App. 1903. A charge on exemplary dam- 
ages when requested, is proper in an action 
against the carrier for assault and battery on 
a passenger in a street car who is maliciously 
assaulted by the conductor.— Ickenroth v. St. 
T>ouis Transit Co., 77 S.W. 162, 102 Mo. App. 
597. 

App. 1904. In an action for wrongful 
expulsion from a street car, a charge author- 
izing the jury to consider, in fixing the actual 
and punitive damages, the manner and de- 
meanor of the conductor in ejecting plaintiff 
“and his sister” from the car, was erroneous. 
— Summerfield v. St. Louis Transit Co., 84 S. 
AV. 172, 108 Mo. App. 718. 

App. 1909. An instruction, in an action 
against a railway company for ejecting a pas- 
senger, was erroneous for not restricting re- 
covery to compensatory damages and as au- 
thorizing punitive damages. — Bolles v. Kan- 
sas (^ity Southern Ry. Co., 115 S.W. 459, 134 
Mo. App. (596. 

App. 1912. In an action for assault and 
battery, an instruction authorizing a recovery 
for the reasonable value of medical services 
rendered plaintiff held improi)or for failure 
to limit it to the amount claimed therefor in 
the iK'tition. — Mcllonald v. St. Louis & S. F. 
R. Co., 140 S.AV. Ki, lt;5 Mo. App. 75. 

App. 1917. AVhere a street car conductor 
wrongfully ejects a pns.senger and abuses him, 
an instruction that if he “suffcTcd no injury 
thereby” he can recover only nominal dam- 
age's, is erroneous because no ordinary jury 
would understand that the word “injury” in- 
cluded outrage to one’s feelings and s(*lf-re- 
spect. — Hart ridge v. United Rys. Co. of St. 
Louis, 190 S.W. 59. 

App. 1918. AVhere newsboy, who went 
on car to sell papers and was (*jected. sued for 
injuries, asking cornix'nsatory and punitive 
damages, instruction, solely on compensatory 
damages, authorizing jury to consider “in 
connection with all facts in evidence” the na- 
ture of the injuries, did not permit recovery 
for punitive damages. — Criftin v. Kansas City 
Rys. Co., 204 S.W. 820, 199 Mo. App. 682. 

App. 1925. Cfiven instruction on pun- 
itive damages approved. — Ilillebrand v. Wells, 
270 S.W. 402. 

C==>385. Verdict and finding!. 

App. 1(K)7. Where, in an action against 
a street car company for ejection of a child 
for failure to pay fare, the jury were required 
to find that the act was willful and malicious, 


This Digest is compiled on the Key-Number System. For explanation, see page lii. 



8MD— 503 


CARRIERS 


«=»391 


and that it was an act of inhumanity, In order 
to entitle plaintiff to recover, and were also 
charged that, if the act was wanton and mali- 
cious, it would “justify” exemplary damages, 
the fact that the jury did not find exemplary 
damages did not establish that it did not find, 
In support of a verdict for plaintiff, that the 
conductor’s act was malicious and inhuman. 
— Harless v. Southwest Missouri Electric Ry. 
Co., 00 S.W. 703, 123 Mo. App. 22. 

®=»386. Appeal and error. 

See explanation^ page Hi. 

(G) PASSENGERS’ EFFECTS. 

Passengers on sloping cars, see post, ^413. 
Penally for refusal to check baggage, see 
ante, ®=»10, 20. 

C=>387. Duty of carrier to transport in 
general. 

App. 1012. A contract for the transpor- 
tation of bagirago is an Incident to that for 
the carriage of the passenger. — Purnes v. Chi- 
cago, R. 1. & P. Ry. t.^o., 150 S.W. 1100, 1G7 
Mo. App. 02. 

App. 1021. When a carrier flnds that an 
unmarked trunk duvUed by a passenger to 
another state contains intoxicating lapiors in 
violation of V. S. Cr. Codes § 240 (18 US('!A 
S 300), it may jiroperly refuse to transport 
the same. — Shannon v. Hines, 220 S.W. 2S3, 
205 IMo. App. 020. 

^z:: 9388. Statutory regulation. 

App. 1010. Rev. St. ISOO, § 1192, regu- 
lates the charges of railroads as coininou car- 
riers of passengers, and provides that the 
charges shall be limited to compensation per 
mile for the transportation of any iK»rson 
with “ordinary baggage.” JJcld, that the 
word “baggag'e” having bc^n previously well 
defined to mean such articles of necessity, or 
personal convenience, as were usually car- 
ried by passengers for their personal use, and 
not merchandise or other valuables, though 
carried in the trunks of jmssengers, not des- 
tined for such use, but for other purpose's, 
as for sale, and the like, the addition of the 
word “ordinaiT” did not limit the word “bag- 
gage” to wearing api>arel and other articles 
ordinarily carried by a common traveler, but 
was used merely to recognize the well-estab- 
lished meaning of the word “baggage” as dis- 
tinguished from “merchandise.” — Doemer v. 
St. Louis & S. F. R. Co., 130 S.W. 62, 149 Mo. 
App. 170. 

App. 1914. Neither Rev. St. 1909, § 3239, 
nor rules of the Railroad and Warehouse 


Commission prevent carriers from transport- 
ing jewelry as baggage under special con- 
tract. — Russell V. Quincy, O. & K. C. R. Co., 
164 S.W. 164, 177 Mo. App. 186. 

^=:»389. Rules of earrier. 

App. 1906. Where a carrier had a rule 
prohlbitinj^ IKissengers from carrying heavy 
tools Into passenger cars, the carrier was en- 
titled to request a passenger, violating the 
rule to remove the tools, and In case of his 
refusal so to do, to remove them In a proper 
manner itself. — Smith v. Atchison, T. & S. F. 
Ry. Co., 97 S.W. 1007, 122 Mo. App. S5. 

^=s»390. Provisions in tickets respecting 
baggage. 

App. 1910. Where a citizen of Califor- 
nia, starting with his baggage on the return 
trip from St. Louis to San Francisco, ten- 
dered, and the carrier accepted, his baggage 
pursuant to the terms of his ticket, whereby 
it became the duty of the carrier to transport 
the baggage from St. Louis to San Francisco, 
and there deliver it to the passenger, the 
place of performance of the contract was San 
Francisco. — Robert v. Chicago & A. R. Co., 
127 S.W. 925, 148 Mo. App. 96. 

App. 1912. A passenger was not bound 
by a special contract contained in his ticket, 
where such ticket was retained by the car- 
rier’s agent in charge of the train and not 
d(4ivered to the passenger; he being entitled 
to assume that no limitations on the carrier’s 
common-law liability were intended. — Burnes 
V. Chicago, R. 1. & P. Ry. Co., 150 S.W. 1100, 
167 Mo. App. 62. 

A passenger purchasing transportation at 
a reduci*d fare is chargeable with knowlcnlge 
of such reduction, and that the ticket is a 
contract for transportation, and not a mere 
token or evidence of such contract. — Id. 

App. 1916. In passenger’s action for loss 
of baggage, where contract of carriage was 
made in foreign country, but there was no evi- 
dence as to law of such foreign country, law 
of forum governs. — Drozinskl v. Hamburg- 
American Line, 181 S.W. 1164. See Carriers, 
®=>234 in this Digest. 

^=>391. Articles constitutins personal 
baggage. 

Questions for jury, see post, ®=>408(6). 

App. 1897. A bicycle neither boxed, 
packed, nor guarded in any way is not ordi- 
nary bagf]^age, and a carrier is under no ob- 
ligation, under Rev. St. 1880. §§ 2673-2676, 
to receive it as baggage in such a condition. 
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— State ex rel. Bettis v. Missouri Pac. Ry. 
Co., 71 Mo. App. 385. 

App. 1905. Articles of jewelry, such as 
opera fjlusses, watches, bracelets, plus, and 
rings carried in a woman’s trunk, to be worn 
for her personal use and ornament, may be 
found by a jury to be baggage. — Hubbard v. 
Mobile & O. R. Co., 87 S.W. 52, 112 Mo. App. 
459. 

App. 1900. Samples of stationery which 
a iwssenger was engaged in selling did not 
constitute baggage. — Rossier v. Wabash R. 
Co., 91 S.W. 10181, 115 Mo. App. 515. 

App. 1910. “Baggage” means those arti- 
cles of personal convenience and adornment 
usually taken by a imssenger on a jounicy or 
a visit, and suitable to his station in life and 
social standing. — Robert v. Chicago & A. R. 
Co., 127 S.W. 925, 148 Mo. App. 96. 

App. 1910. The term “baggage” includes 
such articles of jewelry and personal orna- 
ment as are appropriate to the wardr(»be, 
rank, and social position of the passenger. — 
Doerner v. St. Louis & S. F. R. Co., 130 S.W. 
62, 149 Mo. App. 170. 

4s»392. Extra bassase and special eon* 
tracts. 

App. 1880. The fact that a passenger 
pays the charges made for extra baggage does 
not entitle the passenger to have articles car- 
ried as baggage which are not properly bag- 
^ge, but merely entitles him to have the 
articles with him carried as baggage without 
regard to the amount of them. — Si>ooner v. 
Hannibal & St J. Ry. Co., 23 Mo. App. 403. 

^=:>303. Delivery to carrier. 

App. 1912. Baggage of passengers on 
excursion train held to have been received by 
the carrier for transportation, within Rev. St 
1900, § 3138, giving right of action for failure 
to deliver baggage on demand, although the 
imssengers had access to the baggage, — 
Bumes v. Chieagb, R. I. & P. Ry. Co., 150 S. 
W. 1100, 367 Mo. App. 62. 

App. 1926. Carrier’s liability attaches on 
delivery and acceptance of baggage within a 
reasonable time before departure. — Saffa v. 
Illinois Cent R. Co., 279 S.W. 223, 218 Mo. 
App. 602. 

Carrier held under no duty to assume lia- 
bility of carrier to baggage 14 hours before 
departure of train. — Id. 

^es9394. Cbecks and recciptc. 

Limitation of liability, see post, ^405(3). 


Sup. 1867. Where the plaintiff had in- 
trusted his trunk and a package of carpeting 
to the care of a baggage master, the defend- 
ant’s servant, and received a check for the 
trunk, but was told that no check was neces- 
sary for the carpeting, and that it would go 
safely without, and the carpeting was after- 
wards lost on the transit, the defendant, as a 
common carrier, was responsible for the act 
of its servant, and liable for the loss, and it 
was immaterial that the baggage master was 
expressly directed not to receive or check 
such packages as baggage, the plaintiff having 
no notice of such direction. — Minter v. Pa- 
cific R. R., 41 Mo. 503, 97 Am. Dec. 288. 

^=>395. Transportation and delivery to 
passenKer. 

App. 1921. When a railroad discoveretl 
that an unmarked trunk checked by a passen- 
ger traveling to dry territory contained in- 
toxicating liquor in violation of Act March 
1, 1913, c. 90, 37 Stat. 699 (27 USCA § 1 note), 
it was excused from transporting and de- 
livering the trunk and its contents in the 
dry territory. — Shannon v. Hines, 226 S.W. 
283, 205 Mo. App. 629. 

Where whisky in an unmarked tnink 
checked by a passenger traveling to another 
state was lawfully seized by a United States 
revenue officer, under U. S. Cr. Code, § 240 
(18 USCA § 3m», the carrier’s liability for 
failure to transi>ort and deliver was there- 
by destroyed, though destruction of the whis- 
ky by the oflficer was without authority of 
law’. — Id. 

Where a United States revenue officer 
seized a trunk which contained whisky in 
violation of U. S. Cr. Code, § 240 (18 USCA 
§ .390), and confiscated the trunk and its oth- 
er contents as well as the w’hisky, when 
the w’hisky could have been readily removed 
from the trunk and its other contents, the 
officer indicating at once an intention to con- 
fiscate not only the whisky but the trunk and 
other contents, th(» mere fact of the seizure 
and confiscation did not relieve the carrier 
of liability for failure to properly care for 
the trunk and the contents other than the 
whisky. — Id. 

App. 1924. A carrier’s misdelivery or 
delivery to a wrong person of a trunk and 
contents, intrusted to it. is a conversion, 
though trunk is subsequently reco\'ered and 
delivered, minus the contents, to proper per- 
son. — Boone v. Missouri Pac. R. Co., 263 S. 
W. 495, certiorari granted (1925) Missouri 
Pac. R. Co. V. Boone, 45 S. Ct. 196, 266 U. S. 
600, 69 L. Ed. 461, and judgment afifirmed 
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App. 1026. Carrier is liable for passen- 
ger’s baggage until reasonable time is afford- 
ed to remove it. — Saffa v. Illinois Cent. R. Co., 
270 S.W. 223, 218 Mo. App. 502. 

Reasonable time for removal of baggage 
depends on facts and circumstances of each 
case. — Id. 

<=»306. Delay in transportation or de- 
livery. 

See explanation^ page Hi, 

^r=>397. Loss or injury. 

Liability of connecting carriers, see post, ^ 
406. 

€=>307H« - Baggage in general. 

Transfer company as carrier, see ante, 

108, 115. 

App. 1877. Liability of a railroad com- 
pany for baggage destroyed at station aft(*r 
arrival at dc'stination. See Ross v. Missouri, 
K. & T. R. Co., 4 Mo. App. 583, memorandum. 

App. 1886. Where a valise, checkcHl by a 
passenger as baggage, c*on tallied articles 
which were not baggage and articles which 
were baggage, the i>assenger is entitled to re- 
cover for the loss of the articles which were 
properly baggage. — Spooner v. Hannibal & 
Ht. J. Ry. ("o., 23 Mo. App. 403. 

App. 1905. A carrier is, in respect to 
baggage, under the responsibility of a car- 
rier of freight, and is thus, in the absence of 
a special restriction of liability, an insurer 
against every loss except one due to the act 
of God or of a public enemy. — ^Hubbard v. Mo- 
bile & O. R. Co., 87 S.W. 52, 112 Mo, App. 
459. 

In the absence of a special agreement the 
carrier’s common-law liabilitj' for baggage, of 
the nature of ivhlch it is ignorant, embraces 
only such articles as are baggage in a tech- 
nical sense. — Id. 

App. 1910. Where a railroad company 
agreed to and did furnish a baggage car for 
the use of the passengers on an excursion, it 
was the implied duty of the railroad as com- 
mon yarrier to take charge of the baggage of 
the passengers loaded on such car; it being 
relieved from such resi>onsibility only for 
baggage which is portable and which the 
passenger takes with him. — Bumes v. Chica- 
go, R. I. & P. Ry. Co., 128 S.W. 236, 144 Mo. 
App. 71. 


When a passenger took passage in an 
excursion train, he had the right to assume 
that his baggage would be under the care of 
the railroad’s baggagemaster, unless he knew 
that the i>assengera were to furnish a bag- 
gagemaster of their own. — Id. 

App. 1915. Defendant railroad held lia- 
ble as insurer for loss of tent and blankets 
carried by passenger and used in his business 
of operating a shooting gallery at fairs and 
circiisos.—Strome v. Lusk, 180 S.W. 27. 

App. 1921. Where a passenger going to 
another state cheeked a trunk containing 
whisky in violation of V. S. Cr. (’ode, § 240 
(18 use A § .*>90), and the trunk and contents 
were seized, the carrier, as to the trunk 
and contents other than whisky, was liable at 
least as a gratuitous bailee, and could be held 
resiionsible for gross negligence in handling 
and dealing with the trunk, and its contents. 
—Shannon v. Hines, 226 S.W. 283, 205 Mo. 
App. 629. 

^=>308. — — MeroHandlie other than 
personal baggage. 

App. 1877. Liability of a railroad com- 
pany for loss of merchandise carried as buig- 
gage. See Ross v. Missouri, K. & T. R. Co., 
4 Mo. App. 583, memorandum. 

App. 1900. In an action against a car- 
rier to rcf^over for loss of baggage. It ap- 
I)earefl that plaintiff, on purchasing his ticket, 
tendered to defendant’s agent as baggage a 
pine box containing Imoks. The agent was 
informed of the contents of the box, but he 
received and weighed it and charged plain- 
tiff for the ex(*i‘sa in the weight which plain- 
tiff paid. Plaintiff did not know that the 
agent had no authority to check the books as 
baggage. Held, that the carrier was liable. 
— Sherlock v. Chicago, R. I. & P. Ry. Co., 86 
Mo. App. 46. 

App. 1914. At common law a carrier 
was not required to carry sample merchan- 
dise, not personal baggage, nor liable as an 
insurer for loss or injury thereto.— Baack- 
Dyer & Brecht Millinery Co. v. diicago & A. 
R. Co., 164 S.W. 175, 177 Mo. App. 282. 

App. 1914. Upon loss and breakage of 
Instruments, etc., of a veterinary surgeon, in 
B handgrip checked to destination, held plain- 
tiff could recover, whether or not the articles 
were baggage within Rev. St. § ,32.36.— Ross v. 
St. Ix)uis, I. M. & S. Ry. Co., 170 S.W. 920, 
185 Mo. App. 154. 

^=s>399, Money and valnables. 

Sup. 18.55. The implied obllgjition of a 
common carrier to carry the baggage of a 
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passenger does not extend beyond ordinary 
baggage, or such as a traveler usually carries 
with him for his i)er8onal convenience; nor 
does it include more money than a reasonable 
amount to pay traveling expenses. — Whitmore 
V. The Caroline, 20 Mo. 513. 

The owners of a steamboat are not liable 
for the lass of money intrusted to the clerk 
by a passenger, unless a known and estab- 
lished usage for a steaml)oat to carry money 
for hire, on account of tlie owners, is shown. 
—Id. 

App. 1015. Defendant railroad, carrying 
for passenger jewelr>' used by him in connec- 
tion with his busini'ss of oiR‘ratiiig a shooting 
gallery at fairs and circuses, held not liable 
for loss of such jewelry as an insurer. — 
Strome v. Dusk, ISO S.W. 27. 

Tinder Rev. St. liM)0, § 32.30, defendant 
railroad held not liable for loss of jewelry 
carried as biiggage in pas'^enger’s trunk with- 
out special contract or knowledge of defend- 
ant or its agents of the fact. — Id. 

^=»400. — Notice to carrier of nature 
or valne of goods. 

App. 1S77. Wliero the carrier has knowl- 
eflge of the character of baggage, and iier- 
mits it to be traiisiK>rted as baggage, it caii- 
not avoid liability on the ground that the 
passenger fraudulently repi\»sente<l that it 
w^as iK»rsonal baggage, — Ross v. Missouri, K. 
& T. R. Co., 4 Mo. App. 5S3. 

App. 1S’S4. A railroad company, taking 
a trunk containing valuable merchandise as 
a iKissenger’s baggage, is subja-t to the lia- 
bilities of a common carrier therefor, if it 
knew of its contents. — Rider v. Wabash, St. 
Ix & P. Ry. Co., 14 Mo. App. 529. 

The fact that railroad employe’s general- 
ly know that a trunk like plaintilT’s, lost on 
defendant’s train, is a sample trunk, is not 
alone suftlcient to charge the conductor of a 
freight train, re<‘eiving the trunk as baggage, 
with know’ledge that it was a sample trunk 
containing valuable merchandise. — Id. 

A XMissonger on a freight train, on learn- 
ing that his sample tnink, containing valua- 
ble merchandise, of which the conductor had 
no know’ledge could not l>e placed in the csi- 
boose, obtained permission of tli'^ eonductor 
to place it in a box car, from which it was 
stolen. Held, that the railroad company w’as 
not liable. — Id. 

App. 1900. If a carrier receives mer- 
chandl.se as personal baggage knowing its true 


character. It will be liable for it as for bag- 
gagej — Roseler v. Wabash R. Co., 01 S.W. 
1018, 115 Mo. App. 515. 

The fact that merchandise being carried 
by a passenger was carried in receptacles, 
called sample cases, did not conclusively show 
that the carrier knew’ that they contained 
merchandise. — Id. 

App. 1910. A passenger, to bind the car- 
rier and create a liability for liaggage, w’-as 
not bound, in the absence of reasonable in- 
quiry, to disclose the contents of her suit case 
or the value thereof, at the time she ch(»cked 
the same. — Doerner v. St. Louis & S. F. R. 
Co., 130 S.W. (12, 149 Mo. App. 170. 

^=»401. — Property under control of 
passenger. 

Notice of nonliability, see post, 405(2). 

App. 1900. Plaintiff and his companion 
entered defendant’s smoking car w’llli some 
hotivy iron tools, and laid them in the aisle 
of the car, close to their seat, in violation 
of a rule prohibiting i>assengers fix)m taking 
such articles into a iMissimger car. The 
brakeman remoiisit rated w’itli plaintiff, and 
with threatening, profane, and insulting lan- 
guage demandtHl that they “take care*’ of the 
t(K)l'S, and on i)laintiff*s refusal to intm-fere, 
t(K)k the tools to the door of (the car, and 
threw them from the miming tniin. Held, 
that tb(‘ brakeman’s conduct w as not justitied 
by plaintiff's brt'uch of th(‘ rule, but that the 
brakeman W’as a tr(^])ass(M’ ah initio for 
w’bose act plaintiff could rm)ver. — Smith v. 
Atchison, T. & S. F. Ry. Co., 97 S.W. 1007, 
122 Mo. App. 85. 

®s=>402. — Proximate cause. 

See cj’ 1)1 anal ion, page Hi, 

®=:9403. — Contributory negligence of 
passenger. 

App. 19.19. IMiere a passenger of a rail- 
road on arriving at his destination w’ent for- 
WTiird to the pkitform of the station to recidve 
his baggage, hut did not find it there, and 
could not find any agtmt of the railroad in 
charge of the station, and did not again call 
for his Iwiggage until the second day there- 
after, he w’-as not guilty of contributory neg- 
ligence pm'luding recovery for the baggage 
w’hich had bwn stolen in the meantime. — Fel- 
ton V. Chicago (Ireat Western Ry. Co., 89 Mo. 
Am). 332. 

C=^404. Carrier as warehonseman. 

Evidence, see povSt, ^108. 
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Sup. 1001. Where a paseenffer neglects 
to take baggage from the possession of a rail- 
road <*oini)any within a reasonable time, the 
conipany is subject to a contractual liability 
to care therefor as warehouseman. — Black- 
more V. Missouri Pac. By. Co., 62 S.W. 993, 
162 Mo. 455. 

App. 1S93. Plaintiff at 4 p. m. took a 
trunk to the railway station. He intended to 
take a train the nexit morning, and was told 
by the agent that it would be time enough 
to check the trunk in the morning. Plaintiff 
agreed to leave the trunk there. During the 
night it burned up. Held, that the liability 
of the railway compiny Wius that of a mere 
warehousc'man. — (ioodbar v. Wabash By. Co., 
5;i Mo. App. 431. 

App. 1S94. Where a passenger fails to 
claim his baggage within a reasonable time, 
the contract of .storage cannot be supi>orted 
by the consideration paid for the tran.si>orta- 
tion, and where there is no evidence that such 
I>;issenger intended to pay or that the carrier 
had a right by custom or otherwise to exact 
charges for storage, the liability of the car- 
rier lax'oines that of a gi'atuitous bailee. — 
(\)hen V. St. Loui.s, I. M. & S. By. Co., 59 Mo. 
App. 66. 

App. 1900. A railroad is liable only as a 
wari'lioiLseman for baggage left in its charge 
by the owner after ample opportunity to re- 
move it. — Felton v. Chicago (Ireat Western 
By. Co., S6 Mo. Aw. 332. 

A i)assenger, on alighting at the station, 
was unable to get any information when his 
trunk would arrive. It arrivtHl the next aft- 
erufKm, and wtjis burglarizinl that night in the 
utiiition, and he called for it on the next day. 
JlrUl that th(* carrier’s relation to plaintiff 
was still that of carrier when the trunk was 
burglarized, and its liability was not reduced 
to that of a warehouseman. — Id. 

App. 1905. The statu.«« of warehouseman 
sets in and that of carrier ceases when the 
passenger has had a reasonable time in which 
to take his baggage away after it has reached 
its destination and been unloaded from the 
train.— Hubbard v. Mobile & O. B. Co., 87 S. 
W. 52, 112 Mo. App. 459. 

A carrier which contracts to carry a pas- 
senger and baggtige through to destination is 
liable for the baggage, either as carrier or 

rehouseman, until delivery to the passen- 
ger at destination; hut its lial)ility as ware- 
houseman, after its capacity as such com- 
mences, only extends to a loss of the Iwiggage 
by negligence. — Id. 


App. 1906. A carrier whose duty in re- 
lation to baggage is that of a warehouseman, 
is bound in storing the baggage, to use such 
care and prudence as would be used by a man 
of ordinary prudence and caution in caring 
for his own property in similar circumstances. 
—Bossier v. Wabash B. Co., 91 S.W. 1018, 
115 Mo. App. 515. 

Where a passenger falls to call for his 
baggage within a reasonable time after arriv- 
al at destination, the duty of the carrier as 
to the baggage becomes that of a warehouse- 
man. — Id. 

App. 1911, After a passenger’s trunks 
are unloaded from the train, and especially 
after the carrier Is compelled, by the passen- 
ger’s failure to cLiim and remove them, to 
store them in its depot, its duties with re- 
spect thereto are only those of a warehouse- 
man. — I^evi V. Missouri, K. & T. By. Co., 138 
S.W. 699, 157 Mo. App. 536. 

No inference of negligence of a carrier 
holding ns a warehouseman a piissenger’s 
trunks in its freight depot destroyed by fire 
can be drawn from the fact that it had con- 
verted a box oar into u freight depot. — Id. 

A carrier holding as a warehouseman a 
passenger’s trunk in its depot dt^stroyed by 
lire was under no duty to keep n night watch- 
man ; the station l>eing in a resi)ectal>le resi- 
dence part of the town, ond there lading no 
lawless element to contend against. — Id, 

App. 1923. Whore trunk on arrival at 
station was left there under an agreement 
with terminal company that storage w^ould 
•be paid therefor, the liability of the termi- 
nal company was that of a warehouseman, 
and bailee for hire, and not that of a com- 
mon carrier. — Bowles v. Payne, 251 tS.W. 101. 

App. 1926. Carrier is liable for passen- 
ger’s baggage until reasonable time is afford- 
ed to remove it, and thereafter liability is 
that of warehouseman. — Saffa v. Illinois Cent. 
B. Co., 279 S.W. 223, 218 Mo. App. 502. 

Passenger Jirld to have had reasonable 
time to remove baggage reducing carrier’s 
liability thereafter to a warehouseman. — Id. 

Where baggage is received at an unrea- 
sonable time before i>assage, carrier’s liabil- 
ity is that of a warehouseman only. — Id. 

Plaintiff held to have assented to leave 
baggage with carrier as warehouseman. — Id. 

^=>405. Limitation of liability. 

Connecting carriers, see post, <3=>406i. 


Consult Pocket Part for later cases. For explanation, see page ili. 



C»405(l) 


CARRIERS 


CMD-^iOS 


^s»405 (1). Poirer to limit liability. 

App. 1923. A railroad which had not 
published any schedule of charges for the car- 
riage of overweight baggage under the pro- 
visions of Rev. St. 1919, § 10149, or by rule or 
otherwise sought to bring itself within the 
provisions thereof, could not claim a limit of 
liability for loss of intrjistate baggage, though 
it had a rule limiting or attempting to limit 
its liability under the interstate law. — Bowles 
V. Payne, 251 S.W. 101. 

^=:»405 (2). Mode a-od form of limitation 
In ffeuerul. 

Sup. 1873. A railroad passenger, with- 
out special notice of the company’s regulation 
that “live animals are allowiMl as l>aggage 
men’s perquisites,” committed a dog to the 
baggage niiaster, and paid him for its trans- 
portation. Helds that the eomi>any was liable 
for the loss of the dog i>y the baggage man’s 
delivering it up to the w’rong person. — Cant- 
ling V. Hannibal & St. J. U. Co., 54 Mo. 385, 
14 Am. Rep. 470. 

App. 1912. A notice of nonliability held 
not to excuse a common carrier from liability 
for \Talunblc articles of Imggago of neces.sity 
and convenience, and usually carried by the 
passenger, taken by such ixissenger to hi« 
stateroom. — Joy v. Lee, 149 S.W. 328, 10(5 Mo. 
App. 520. 

App. 1910. Where plaintiff had already 
paid for her passage ui>on assurance that the 
company would be liable for her baggage, suIh 
secjjuent delivery to her of a contract, limiting 
the carrier's liability, will not defeat rettov- 
ery for loss of baggage, where plaintiff did not 
understand the language in which it was 
WTitten and did not sign it. — Drozinskl v. 
Hamburg-American Line, 181 S.W. 1104, 193 
Mo. App. 00. 

^s: 940B (2). Provlalonn In ticket, cbeck, ov 
receipt. 

App. 1899. A stipulation in a passenger 
ticket limiting the liability of a carrier for 
loss of baggage to a sp^ndded sum is a con- 
tract limiting the liability of a carrier, and 
the passenger will be presumed to have as- 
sented thereto. — Aiken v. Wabash R. Co., 80 
Mo. App. 8. 

A railroad had two rates, the greater for 
an unconditional and unlimited ticket, and 
ithe lesser for a conditional ticket. A pas- 
senger purchased the cheaijer ticket, which 
contained a stipulation limiting the liability 
of the carrier for loss of baggage to a speci- 
fied amount. Held, that the stipulation in 


the ticket, being regarded as a contract 
between the carrier and the passenger, was 
supported by a valuable consideration. — Id. 

App. 1910. Usually the acceptance with- 
out protest of a ticket or receipt for property, 
issued by a carrier and containing restric- 
tions of the carrier’s liability, will be treated 
as an as.sent by the patron to the terms of the 
receipt or ticket: and the carrier need not 
offer an option betwoim the two classes of 
contracts, but it is sufficient if the patron 
could have had the unrestricted contract had 
ho demanded it. — Robert v. Chicago & A. R. 
Co., 127 S.W. 925, 148 Mo. App. 96. 

Cal. Civ. Code, § 2174, provides that the 
obligation of a carrier cannot be limited by 
general notice on his part, but may be lim- 
ited by special contract; section 2175 pro- 
vides that a carrier cannot be exonerated by 
any agreement, made in anticipation thereof, 
from liability for the gross negligence, fraud, 
or willful wrong of himself or his servants; 
section 2176 provides that a passenger, by 
accepting a ticket or written contract for 
carriage with the knowledge of its terms, 
assents to the rate of hire, the time, place, 
and manner of delivery therein stated, and 
also the limitation stated therein upon the 
amount of the carrier’s liability for trunks 
lost or injured, when the value of such prop- 
erty is not named, but his assent to any other 
modification of the carrier’s obligations con- 
tained in such instrument can be manifested 
only by his signature to the same. Held, that 
an independent consideration for a limitation 
of the common-law liability such as a reduced 
rate of fare or freight is essential ; and, 
where a passenger bought a ticket in Cali- 
fornia to St. Louis and return, which limited 
the carrier’s liability for loss of baggage, and 
the carrier did |not have for sale an unre- 
stricted liability ticket, so that the passenger 
had no choice of contracts, the ticket he 
bought was not sold at a reduced rate, so as 
to be consideration for limitation of liability, 
and upon loss of the baggage on the return 
trip he could recover therefor free from limi- 
tations. — Id. 

App. 1914. The plaintiff, in an action for 
loss of baggage chec*ked on a railroad, by de- 
claring upon the contract for the carriage of 
herself and baggage, affirmed its validity, and 
was bound by a limitation of liability in her 
ticket, which she claimed to have signed with- 
out knowing its contents and because of mis- 
representation. — Meade v. Missouri, K. & T. 
Ry. Co., 160 S.W. 1116, 183 Mo. App. 353. 
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^b» 405 (4). Operation and effect of llntta- 
tion. 

App. 1014. Under Rev. St. 1000, S 3236, 
and section 8230, held, that the limitation of 
recovery did not apply to a case of liability 
for negligence, but went only to the carrier’s 
liability as an Insurer. — Baack, Dyer & 
Brecht Millinery (^o. v. Chicago & A. R. Co., 
164 S.W. 175, 177 Mo. App. 282. 

App. 1914. Under the federal statutes, 
the provision, in a ticket for interstate trans- 
portation, limiting the carrier’s baggage lia- 
bility to “$100 for a whole ticket,” being In 
accordance with the carrier’s tariff filed with 
the Interstate Commerce Commission, gov- 
erns in case of loss, even through the car- 
rier’s negligence; the passenger not having, 
at time of checking her baggage, declared a 
greater value and offered to i)ay for addition- 
al service. — Wright v. Southern Pac. Co., 167 
S.W. 1137, 181 Mo. App. 137. 

App. 1021. Where plaintiff jiassenger 
checked a trunk under an agreed valuation of 
$100, and the trunk was seized by a govern- 
ment official by reason of its containing whi.s- 
ky in violation of U. S. Cr. Code, § 210 (18 
ITSCA § .300), and the carrier was negligent 
in permitting the government official to dis- 
pose of the trunk and contents other than 
the whisky, plaintiff could recover no more 
than $1(K), notwithstanding that his wrong in 
placing the whisky in the trunk may have 
changed the degree of care or other incidents 
of defendant’s liability. — Shannon v. Hines, 
226 S.W. 283, 205 Mo. App. 620. 

App. 1924. A carrier converting an ar- 
ticle intrusted to it by delivery to wrong per- 
son thereby in effect abandons its contract 
with the shipper and cannot thereafter rely 
upon the provisions of such contract to lim- 
it its liability. — Boone v. Missouri Pac. R. Co,, 
263 S.W. 495, certiorari granted (1925) Mis- 
souri Pac. R. Co. v. Boone, 45 S. (^t, 196, 266 
U. S. 600, 69 L. Ed. 461, and judgment af- 
firmed (1926) 46 S. Ct. 341, 270 U. S. 466, 
70 L. Ed. 688. 

9=»406. Conneotinc carriers. 

Burden of proof, see post, ^408. 

App. 1881. Where one railroad company 
sells to a traveler a through ticket and a 
through check for his baggage over its own 
and connecting roads, a contract exists with 
each carrier who under it undertakes the 
transportation of the imssenger and his bag- 
gage. — Lin V. Terre Haute & I. R. R., 10 Mo. 
App. 125. 


Where one railroad company sells to a 
passenger a through ticket and a through 
check for his baggage over its own and one or 
more other connecting roads, and in pursu- 
ance of the contract thus made the passenger 
is transported to the destination called for 
by the ticket and the check and the baggage 
are delivered to him by the last carrier, the 
lock broken and a portion of the contents sto- 
len. the passenger, showing these facts under 
suitable allegations, is entitled to recover 
damages from the last carrier, unless such 
carrier shows that he delivered the baggage 
in the same condition in which he received it. 
—Id. 

App. 1809. A connecting carrier, acting 
as the agent of the initial carrier in carrying 
a passenger, is entitled to the benefits of a 
contract made with the initial carrier limit- 
ing the carrier’s liability for loss to baggage 
to a fixtHl sum.— Aiken v. Wabash R. Co., 80 
Mo. App. 8. 

App. 1005. A carrier which agrees to 
transport a passenger and her baggage to des- 
tination is, in the absence of a special agree- 
ment limiting its responsibility, liable 
throughout the journey for the loss of the 
baggage by itself or by any other carrier 
which assists in piu'forming the contract. — 
Hubbard v. Mobile & O. R. Co., 87 S.W. 52, 112 
Mo. App. 459. 

App. 1905. Plaintiff bought a passenger 
ticket of defendant for transportation over its 
road to a certain point, and thence over an- 
other road, and checked his baggage to a point 
he knew was on the connecting road ; he 
knowing also that the ticket recited that de- 
fendant assumed no responsibilty beyond its 
own line. Held, that defendant was not lia- 
ble for loss of plaintiff’s baggage, after it was 
delivered to the connecting carrier ; the bag- 
gage check reading: “The A. Ry. Co. [de- 
fendant] from C. to H., via A. Ry. Co. and 
O. R. Co. [the connecting carrier]. Junction 
point, O. City” — not constituting a contract, 
or effecting the question, and Rev. St. 1899, 

{ 5222, providing that when a carrier re- 
ceives property for transportation, or issues 
bills of lading it shall be liable for loss of 
the property, though caused by negligence of 
a connecting carrier, being limited to con- 
tracts of affreightment. — Griffith v. Atchison, 
T, & S. F. R. Co., 00 S.W. 408, 114 Mo. App, 
501. 

App. 1012. The first of several connect- 
ing carriers is not liable beyond its own line, 
except where there is a contract for through 
transportation; but such contract may be 
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implied from the circumstances, or from the 
usage of the carrier. — Burnes v. Chicago, II. 
I. & P. By. Co., 150 S.W. 1100, 167 Mo. App. 62. 

^=:»407. Oliargea and lien. 

App. 1011. A carrier has no lien on a 
xmsseiiger’s baggage for the fare of her in- 
fant child, accompanying her, which she re- 
fuses to pay. — Cantwell v. Terminal R. Ass’n 
of St. Louis, 140 S.W. 966, 160 Mo. App. 393. 

A final carrier, detaining baggage on a 
mere blind charge of a previous carrier, does 
.so at its i>eril, if the charge be not shown to 
be one connected with the transportation of 
the passenger or baggage, so as to entitle the 
I)rovious carrier to a lien. — Id. 

A terminal railroad association, not a 
carrier of a passenger or of her baggage, 
which receives her baggage from the final 
carrier after the carriage is complete, in hold- 
ing the baggage and assorting a lien thereon 
for a charge of a previous carrier, does so 
as a mere agent, and as such has no greater 
rights than its principal. — Id. 

C=»408. Aotiona. 

^=:»4C8 (1). Rtfriits of action. 

See explanation^ page Hi. 

^ss>408 (2). Parties. 

App. 1912. A hu.shand paying for trans- 
portation of himself and wife held entitled to 
recover for loss of baggage, consisting prin- 
cipally of the wife’s wearing apparel. — 
Burnes v. Chicago, II. I. & P. Ky. Co., 150 
S.W. 1100, 167 Mo. App. 62. 

^;=»408 (3). Pleadlnar. 

App. 1905. A petition against a carrier 
for the loss of baggage is not converted into 
a iKdition for negligence, so as to require 
I)roof thereof, hy mere allegation that the loss 
was occasioned hy the negligence of defend- 
ant’s employr\s. — Hubbard v. Mobile & O. R. 
Co., 87 S.W. 52, 112 Mo. App. 459. 

App. 1914. The cause of action alleged 
by the petition, loss of baggage in interstate 
transportation, being governed by federal 
laws, defendant is not deprived of a defense 
thereunder, under its general traverse, be- 
cause of pleading a special defense founded 
on a state law. — Wright v. Southern Pac. Co., 
167 S.W. 1137, 181 Mo. App. 137. 

^=>408 (4). ESvldcnce. 

In action against transfer company, see ante, 
<5=»134. 


Sup. 1869. In an action against a com- 
mon carrier to recover the value of a trunk 
and contents, shipiKJd but never delivered, the 
testimony of one who saw the trunk packed, 
six or eight weeks before the shipment, is 
admissible evidence to show the contents and 
their value at the time of shipment, although 
the lapse of time between the two periods 
would weaken the force of such testimony. — 
Sugg V. Memphis & St. L. Packet Co., 40 Mo. 
442. 

App. 1S81. In an action for damage to 
baggage, evidence that, when the last carrier 
delivered the baggage to the passenger or his 
agent, the pac'kage was broken and some of 
the contents missing, is prima facie evidence 
that the loss hapi)ened through the negligence 
or fraud of the last carrier, which evidence 
casts upon such carrier the burden of proving 
that the loss happened while the baggage was 
in the hands of some other carrier. — Lin v. 
Terre Haute & I. R. R., 10 Mo. App. 125. 

App. 1886. The word “baggage” has a 
well-d<"fined legal meaning, and the court will 
prt'sume tliat the word “!)aggage” as used in 
Rev. St. 1S79. § SOI, rtHjuiring the checking 
of baggage taken for transi>ortation, was used 
in accordance with such meaning. — Spooner 
V. Hannibal & St. J. Ry. Co., 28 Mo. App. 403. 

App. 1894. In an action against a car- 
rier as a gratuitous bailee of plaintiff’s trunk, 
evidence reviewed, and held, that there was 
nothing to show that defendant was guilty 
of want of ordinary care in the storage of the 
goods.^ — Coh(*n v. St. Louis, I. M. & S. Ry. Co., 
59 Mo. App. 66. 

App. 1905. Evidence that a passenger’s 
trunk was received by the carrier in good 
condition, and that articles packed in it by 
the j)assenger were gone when it was re- 
stored to her at her destination, makes a pri- 
ma facie case in her favor. — Hubbard v. Mo- 
bile & O. R. Co., 87 S.W. 52, 112 Mo. App. 459. 

Where a carrier undertook to deliver a 
passenger and her baggage to destination, the 
mere fact that the passenger received the bag- 
gage from a terminal association does not, in 
the absence of evidence showing how the ter- 
minal association obtained possession of the 
baggage, show that the carrier had performed 
its duty of delivering the baggage, and ex- 
empt it from responsibility, both as carrier 
and as warehouseman, for a loss of certain 
articles of baggage. — Id. 

In an action against a carrier for the 
loss of baggage, the burden is on the carrier 
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to show that it had dlseharpfed Its duty as 
carrier by unloading the baggage at its des- 
tination in good order, and keep it a reasona- 
ble time subject to the passenger’s orders, and 
that any damage to, or loss of, the baggage 
occurred subsequently, while it was acting 
merely as warehouseman. — Id. 

App. 1010. The misrouting of baggage 
by a carrier at a junction point is strong proof 
of groijp negligence.— Robert v. Chicago & 
A. It. Co., 127 S.W. 925, 148 Mo. App. 9G. 

App. 1010. In an action by a passenger 
for the loss of baggage on an excursion, evi- 
dence held not to show conclusively that one 
employed as cook and to take charge of the 
baggage, relying for his compensation on tips 
from the passeng(»rs, was employed by the 
excursionists rather than the railroad com- 
l>any. -Rurnes v. ('hicago, It. I. & P. Ity. Co., 
128 S.W. 23(j, 144 Mo. App. 71. 

An advertisement signed by a general 
passeng(‘r agent of a railroad company and a 
ri‘pr(‘S(‘ntative of a party of excursionists, 
stating that “a si)C‘cial baggage' car is attached 
to the train, with our own haggagemaster in 
charge," does not show conclusively that the 
person in charge of the baggage was the agent 
of tin* pjissengers, though it might be taken 
into coiisid(*ration by the jury as evidence of 
that fact.— Id. 

App. 1911. That oil -soaked waste was 
kept in the car, used as a freight depot, may 
be shown as having a bearing on the cause of 
the fire in the car, by which trunks held by 
the carrier ns warehouseman were burned. — 
Levi v. Missouri, K. & T. liy. Co., 13S S. W. 
099, 157 Mo. App. 530. 

App. 1914. In an action for damages 
for injury and loss to trunks carried as sam- 
ple baggage, evidence held to sustain a find- 
ing of the carrier’s negligence. — Raack, Dyer 
& Rr(*cht Millinery Co. v. Chicago & A. R. Co., 
104 S.W. 175, 177 Mo. App. 282. 

App. 1914. In an action for the loss and 
breakage of articles in a passenger’s grip, 
plaintiff’s proof that when he delivered the 
grip to defendant it was in good condition, 
and when he received it 60 days later some 
of the contents were gone and some dam- 
aged, held suilicient to make out a prima fa- 
cie case of negligence against the carrier as 
bailee. — Ross v. St. Louis, I. M. & S. Ry. Co., 
170 S.W. 920, 185 Mo. App. 154. 

App. 1921. In an action to recover the 
value of a trunk and contents which defend- 


ant carrier failed to transport and deliver, a 
government official having confiscated the 
trunk and contents by reason of its contain- 
ing several bottles of whisky in violation of 
U. S. Cr. Code, § 240 (18 USCA { 390), the 
burden of proof was on defendant carrier 
to show that it exercised proper care with 
reference to the property other than the whis- 
ky, which w^as imposed on it as at least a gra- 
tuitous bailee.— Shannon v. Hines, 226 S.W, 
283, 205 Mo. App. 629. 

^s»408 (6). Damairea. 

App. 1880. The measure of damages in 
an action for the loss of baggage is the value 
of the property lost, with interest, and, if the 
property has a market value, the market val- 
ue controls; otherwise, the value of it for 
use to plaintiff. — Spooner v. Hannibal & St. 
J. Ry. Co., 23 Mo. App. 403. 

Expenses incurred by a passenger wait- 
ing for his baggage are too remote, in an ac- 
tion by him to recover for the loss of his 
baggage. — Id. 

App. 1914. A carrier accepting a veteri- 
nary’s grip w^hen checked with the instru- 
ments therein held not liable for loss of fees 
occasioned by delay in delivering the grip. 
—Ross V. St. Louis, I. M. & S. Ry. Co., 170 
S.W. t)20, 185 Mo. App. 154. 

Where a carrier negligently handled a 
passenger’s grip w hich had been checked and 
wiiich contained articles worth $20.50 and 
failed to trace it for 30 days, the passenger’s 
r(*asonable expense in searching for it was 
recoverable. — Id. 

App. 1924. A carrier delivering the bag- 
gage of an intrastate passenger to the w^rong 
person held liable to the rightful ow’iier un- 
der Rev. St. 1919, § 10449, for its full value. 
—Boone V. iMissouri Pac. R. Co., 203 S.W. 
495, certiorari granted (1925) Missouri Pac. 
R. Co. V. Boone, 45 S. Ct. 190, 200 U. S. COO, 
69 L. Ed. 401, and judgment affirmed (1920) 
46 S. Ct. 341, 270 U. S. 406, 70 L. Ed. 088. 

$=:9408 (6). Q,ne«tiona for Jury* 

App. 1886. Articles carried by a passen- 
ger for sale are not baggagie as a matter of 
law.— Si)ooner v. Hannibal & St. J. Ry. Co., 
23 Mo. App. 403. 

App. 1910. In an action by a passenger 
for loss of baggage, whether the passenger 
knew that the passengers were to furnish 
a haggagemaster of their own was a question 
for the jury.— Rurnes v. Chicago, R. I. & p. 
Ry. Co., 128 S.W. 236, 144 Mo. App. 71. 
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App. 1010. Where plaintiff, a widow, 
had traveled extensively at home and abroad, 
lived on her income, and was in what would 
be considered good circumstances, whether a 
diamond breastpin worth $300 was properly 
carried by her ns ordinary baggage, in ac- 
cordance with the reasonable requirements 
of a person in her station of life, was for the 
jury. — Doerner v. St. Louis & S. F. 11. Co., 
130 S.W. 62, 140 Mo. App. 170. 

App. 1021. In an action to recover the 
value of a trunk and contents which defend- 
ant carrier failed to transport and deliver, 
a government official having seized the trunk 
by reason of its containing several bottles 
of whisky in violation of U. S. Or. Code, § 
240 (18 USC^'A § 300), whether carrier exer- 
cised proper care as to the trunk and the 
contents other than the whisky held a ques- 
tion for the trial court sitting without a 
jury; the government official having contis- 
cuted the trunk and other contents as well as 
the whisky. — Shannon v. Hines, 226 S.W. 283, 
205 Mo. App. 629. 

App. 1023. In an action against termi- 
nal company for loss of trunk while acting as 
warehouseman question of liability of de- 
fendant held, under the evidence, one of fact 
for the trial court sitting as a jury. — Bowles 
V. Payne, 251 S.W. 101. 

App. 1926. Question as to reasonable 
time afforded passenger to remove baggage 
for jury if facts are in dispute, otherwise for 
court— Saffa v. Illinois Cent. R. Co., 279 S.W. 
223, 218 Mo. App, 502. 

^s»408 (7). Instructions. 

App. 1894. In an action against a car- 
rier for the loss of plaintiff’s trunk, defend- 
ant being a mere gratuitous bailee and re- 
quired to use ordinary care, the court should 
instruct the jury as to the meaning of or- 
dinary care, and not leave it to their deter- 
mination, without any guide whether the 
place of storage was reasonably safe. — Cohen 
V. St. l^ouis, I. M. & S. Ky. Co., 59 Mo. App. 
66 . 

(H) PALACE CARS AND SLEEPING CARS. 

0=^408^. Constitntional and statvtory 
provisions. 

See explanaiion, page m. 

^s»409. Dntios and liabilities inoident to 
ownership and control in gen- 
eral. 

App. 1886. Sleeping car companies are 
not held to the responsibilities of common 


carriers, or of innkeepers, but to a peculiar 
responsibility, which is implied in their con- 
tract with passengers; and the measure of 
their responsibility and the sufficiency of 
their discharge of it in a particular case is 
for the jury to determine. — Scaling v. Pull- 
man Palace Car Co., 24 Mo. App. 29. 

App. 1903. Where the porter of a sleep- 
ing car acts in the capacity of both conductor 
and porter, collects fares, assigns passengers 
to their berths, and is the sole reprAentative 
of the company on that car, he must be re- 
garded as a vice principal, and his acts are 
binding on the company. — Morrow v. Pull- 
man Palace Car Co., 73 S.W. 281, 98 Mo. App. 
351. 

Duty to receive passengers. 

See explanation, page Hi. 

0=^4 10. Contracts for accommodations. 

See explanation, page in. 

^=»411* Duties and liabilities as to per- 
son of passenger. 

App. 1924. Injury to passenger's back 
by sneezing, or attempting to suppress sneez- 
ing, because F^he had to travel in drafty chair 
car without heat oii)enited by railroad compa- 
ny, cannot b€‘ said to be proximate and nat- 
ural result of breach by defendant Pullman 
company of contract to furnish iH'rth, “proxi- 
mate cause” being the active efficient cause 
which sets in motion n train of events that 
in their natural sequence might and ought to 
be ex!i)ected to produce an injury as undis- 
turbed by any indiq>endent intervening cause. 
—O’Neil V. Pullman Co., 260 S.W. 798, 214 
Mo. App. 283. 

^=>412. Ejection of passengers. 

App. 1908. A passenger having a sleep- 
ing car ticket designating a certain berth was 
assigned his berth by the servants of the 
sleeping car company. After having his bag- 
gage placed therein he went into the smok- 
ing compartment, and while there his ticket 
was called for by the sleeping car condjactor. 
Later on, being awakened by the conductor, 
who requested his ticket, he answered that 
It had been taken up, which the conductor 
denied and ordered him out of the berth. 
Angry words were exchanged, threats made, 
and finally the bed clothing was pulled off 
plaintiff, and he was made to get out. There 
was evidence tending to show that the pas- 
senger was on an earlier train than that 
which his ticket called for, which train was 
so long delayed that the train for which 
he had procured a berth was due. Jffeld that, 


This Digest is compiled on the Key-Number System. For explanation, see page lii. 



6MD— 613 


CARRIERS 


«=»413(2) 


where the servantB of the carrier made a mis- 
take In assigning the passenger his berth on 
the wrong train, the carrier was liable for 
the serious inconvenience and humiliation in- 
flicted upon the passenger in ousting him 
from his berth, though the ousting was done 
upon demand for his berth made by another 
passenger who held the ticket for that berth. 
—■Taylor v. Wabash R. Co., 109 S.W. 1059, 
130 Mo. App. 582. 

Duties aud liabilities as to pas- 
senger’s effects. 

Questions for jury, see post, ^417. 

(1). In general. 

App. 1887. Where the porter of a sleep- 
ing car company steals the money of a pas- 
senger nece.saary for the passenger’s travel- 
ing expenses, the liability of the company is 
not affected by proof of contributory negli- 
gence on the part of the passenger, not the 
proximate cause of the loss. — Root v. New' 
York Cent. Sleeping Car Co., 28 Mo. App. 199. 

App. 1888. A passenger in a sleeping car, 
who loses money either through the negli- 
gence or theft of the employt^s on the car, can- 
not recover from the company a larger sum 
than w’as reasonably necessary for his travel- 
ing expenses; regard being had to the pur- 
poses of his journey and his circumstances 
in life. — Wilson v. Baltimore & O. R. Co., 32 
Mo. App. 682. 

App. 1890. The liability of sleeping car 
companies covers such articles of baggage as 
are ordinarily or usually carried by travel- 
ers in like situation in valises which they car- 
ry with them into the car, and articles con- 
sidered as baggage when delivered to a 
carrier are baggage when delivered to a sleep- 
ing car company. — Hampton v. Pullman Pal- 
ace Car Co., 42 Mo. App. 134. 

App. 1903. Though a sleeping car com- 
pany was under no obligation to permit a 
passenger to occupy a bed in the smoking 
compartment of the car, yet where the serv- 
ant in charge of the car permitted the passen- 
ger to do so the company assumed to the lat- 
ter the same duties as if he had occupied a 
regular berth, in the absence of any collusion 
between the servant and the passenger to de- 
fraud the company of its fare. — Morrow v. 
Pullman Palace Car Co., 73 S.W. 281, 98 Mo. 
App. 351. 

The passenger, because of occupying the 
smoking compartment under such circum- 
stances, did not assume any risk as to the 


safety of his personal belongings different 
from that of the passengers occupying regu- 
lar berths. — Id. 

The articles of wearing apparel, etc., be- 
ing placed in such compartment by the pas- 
senger on retiring, were during the night, 
while he slept, in the mixed custody of the 
passenger and the company. — Id. 

A sleeping car company is not an in- 
surer of the personal belongings of its pas- 
sengers, but its liability is that of a bailee 
for hire. — Id. 

App. 1913. A sleeping car company’s du- 
ty respecting passengers* effects held merely 
to use due care under particular circumstanc- 
es. — Dings V. Pullman Co., 154 S.W. 446, 171 
Mo. App. 643. 

(2). Duty to arvard property. 

App. 1887. A sleeping car company is 
not an insurer of the baggage of a passenger, 
but its liability is that of a bailee for hire, 
and, in case of a loss of the passenger’s bag- 
gage, the company is liable only on the ground 
of negligence in the performance of a duty 
which it assumed to perform for the passen- 
ger. — Root V. New' York Cent. Sleeping Car 
Co., 28 Mo. App. 199. 

Beyond the amount of baggage and mon- 
ey which it is reasonably nec^essary for a pas- 
senger to take with him, a sleeping car com- 
pany assumes no duty of watchfulness, and 
is under no liability in case of loss or theft ; 
for it is not even a gratuitous bailee in re- 
spect to such excess of money or baggage. 
~^Id. 

App. 1894. A sleeping car company is 
bound to exercise such reasonable care in 
guarding the traveler’s baggage in his tem- 
porary absence from the berth as is custom- 
ary in such cases. If a certain guard is neces- 
sary, the traveler has a right to rely on the 
custom, and the omission of a customary 
guard would constitute negligence. — Efron 
V. Wagner Palace Car Co., 69 Mo. App. 641. 

App. 1903. It is the duty of a sleeping 
car company, in order to protect the person- 
al l)elongings of its passengers, to maintain 
in its ears a reasonable watch during the 
night while the passengers are asleep. — Mor- 
row V. Pullman Palace-Car Co., 73 S.W. 281, 
98 Mo. App. 351. 

App. 1913. On a train stopping at a 
meal station, the sleeping car company dis- 
charged its duty to protect the effects of 
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passengers left in a car by locking the rear 
door of the car, by keeping the windows 
closed, and by the conductor standing guard 
at the forward door. — Dings v. Pullman Co., 
154 S.W. 446, 171 Mo. App. 643. 

A sleeping car company must use reason- 
able care to maintain a vigilant watch by com- 
petent persons for the safety of passengers* 
effects while left in the car. — Id. 

App. 1923. A sleeping car company, with 
respect to a passenger’s baggage, is neither 
an innket'fiK»r, common carrier, or insurer, 
but is liable for negligence in not keeping hmi- 
sona'ble watch over such baggage. — Fisher v. 
Pullman Co., 254 S.W. 114, 212 Mo. App. 280. 

^=:»4ia(a). Lilablllty for actn or <»fnlMMion« 

of mijiloyeM or follu-w iiiiMMeiiK'erM. 

App. 1887. A sleeping car company is 
liable to a passenger for the loss of l)aggage 
or money necessary for the length, duration, 
purposes of the journey, and the station in 
life of the passenger, sustained by reason of 
the theft thereof by the company’s porter, but 
Is not liable for the porter s theft for any 
amount beyond what is thus necessary. — Hoot 
V. N<*w York Cent. Sleeping Car Co., 28 Mo. 
App. 199, 

App. 1890. The fact that a passenger on 
a sleeping car delivered baggage to the 
railroad company does not prevent her from 
placing in the valise which she took with her 
on the car articles which she did not need 
while on the car, but only expected to use in 
case she stopped at an intermediate point for 
a visit ; and in a case of loss of such articles 
the sleeping car company is liable, when the 
loss is due to the negligence of the servants 
in charge of the car. — Hampton v. Palace 
Car Co., 42 Mo. App. 134. 

(4). Contrllmtory neurllAToncc-. 

App. 1887. A passenger in a sleeping car, 
who, without notice to the company’s serv- 
ants, leaves in his berth in an exposed con- 
dition a large sum of money, which he could 
easily have carried on his person, is guilty of 
contributory negligence. — Hoot v. New York 
Cent. Sleeping Car Co., 28 Mo. App. 199. 

In an action by a passenger to recover for 
loss of goods, based on the negligence of the 
employes in charge of defendant’s sleeping 
car, on which plaintiff was a passenger, con- 
tributory negligence of the passenger Is 
available as a defense. — Id. 

App. 1888. A passenger on a sleeping 
car, who leaves his berth to go to the water- 


closet, and leaves a pocketbook containing 
over $600 under his pillow, is guilty of neg- 
ligence as a matter of law. — Wilson v. Balti- 
more & O. R. Co., 32 Mo. App. 682. 

App. 1880. In an action against a 
sleeping car company for damages caused by 
loss of clothing and other property which 
plaintiff had placed in the berth above that 
which he occupied, his action in so doing did 
not constitute contributory negligence as a 
matter of law. — Florida v. Pullman Palace 
Car Co., 37 Mo. App. 598. 

App. 1903. A passenger who occupies 
the .smoking compartment of a sk^epiug car, 
under a special arrangement with the serv- 
ant in charge of the car, and who retires for 
the night witli knowledge that one of the 
windows of the compartment is open is not 
guilty of contributory negligence wbi(*h will 
preclude his recovery for the loss of his per- 
sonal belongings, unless the window was left 
open at his re(iut‘.st. — Morrow v. Pullman Pal- 
ace Car Co., 73 S.W. 281, t)S Mo. App. 351. 

Even if the window was left oi)en at his 
request, he will not be precluded from recov- 
ering unless his property was stolen by a 
stranger, through tht‘ window, from the out- 
side. — Id. 

A sleeping car company is liable for the 
thefts of its s(*rvants to the extent of the 
neces.sary baggage or money of tlui passimger, 
regard being had to the clniract('r, duration, 
and puriK)ses of the journey, though the pas- 
senger was m‘gligent. — Id. 

Companies and persons liable. 

App. 1921. The railroad company, and 
not the sleeping car company, is responsible 
for the oi)eration of train to which sleeping 
car or Pullman under separate ownership is 
attached, or of which train it is a part. — Link 
V. Atlantic Coast Line R. Co., 233 8.W. 834. 

^=: 9415 . Actions for breach of contract. 

App. 1909. One suing a sleeping car 
company for breach of its contract to pro- 
vide i)la Intiff and her family with sleeping 
car accommodations from a designated point 
to her point of destination cannot recover 
on proof that her reservation for sleeping car 
accommodations was from an intermediate 
point to the point of destination. — Smith v. 
Pullman Co., 119 S.W. 1072, 138 Mo. App. 238. 

In an action on a contract binding a 
sleeping car company to provide a passenger 
with sleeping car accommodations between 
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dosignatod point??, evidence held to show that 
the contract was made with agents having 
authority to bind the company. — Id. 

In such action evidence held to establish 
a contract and its breach, authorizing a re- 
covery for the damages naturally and direct- 
ly resulting. — Id. 

In the absence of malice, willfulness, or 
Inhumanily on the part of a sleeping car 
company breaching its contract to provide a 
passenger with sle(‘ping car accommodations, 
lli(*re can be no recovery for anxiety, humilia- 
tion, or distress of mind unaccomi)anied by 
physical injury, nor for physical injury whol- 
ly caused by mental discjiiietude. — Id. 

In an action against a sleeping car com- 
pany for breach of contract to provide plain- 
tiff with sle(‘i>iiig car accommodations, (wi- 
d(mce held not to show that plaintiff's sick- 
ness complained of was directly caused b.v 
her riding in a chair car, tlnu’eby pn‘cluding 
a recovery for mental distress and anno.v- 
ance. — Id. 

A sleei)ing car company broaching its con- 
tract to provide a foinah* i)ass(‘nger with slei*i> 
ing car accommodations is not reciuired to an- 
ticipate that a woman in good In^alth will be 
injur(‘d in Ikt health as a natural and proba- 
ble consequence of its breach. — Id. 

App. lOli-1. Breach of contract by Pull- 
man company to furnish berth did not entitle 
passemger to damages for mental jiain. though 
breach made it m^cessary to ride in chair 
<*ar. — O’Nc'il v. rullmau Co., 2(10 S.W. 70S, 214 
Mo. App. 2.s;{. 

Wh(»re because of bnaich of defendant 
Pullman com i winy's contract to furnish iberth 
plaintiff was <*ompt‘lhHl to iride in chair car, 
court pro[)erly refused peremptory instruction 
off(Tt'<l by defendant, plaintiff being eutitliHl 
in any^event to nominal damages. — Id. 

@=»416. Actioni for injuries to or ejec- 
tion of passenger. 

Sup. 1028. Ill passenger's action against 
Pullman (Vimpany for injuries from fall on 
slipper.v platform, defendant held not entitled 
to peremptory instruction for conlribiitor.v 
negligence. — Hardeastle v. Pullman Co., 10 
S.W.(2d) IKmI, followed in Hardeastle v. St. 
Louis-San Francisco Ky. Co., 10 S.W.(2d) 935. 

App. 1908. In an action against a rail- 
way company and a sleeping ear company for 
damages for inconvenience and humiliation in- 
flicted uijon a passenger by putting him out of 


a sleeping car berth, evidence examined, and 
held to show that the servants of the railway 
comimny actively joined in the ousting with 
the servants of the sleeping car company, ren- 
dering both defendants joint wrongdoers and 
jointly liable. — ^Taylor v. Wabash R. Co., 100 
S.W. 10.79, 130 Mo. App. 582. 

App. 1918. In action for injuries to 
Pullman passenger thrown to floor of car, 
question of defendant's negligence held for 
jury under evidence as to train’s excessive 
siieeil and unusual jerk. — Hale v. Pennsyl- 
vania R. Co., 200 S.W. G8H. 

In action for injuries to Pullman pas.son- 
ger thrown to floor of car by lurch, issue of 
eoutrihuPiry neglig(*nee held for jury. — Id. 

App. 1921. A general instrnetion cover- 
ing all phases of u ease wh(*n'in plaintiff re- 
c(‘ived an injury in hoarding a Pullinan ear 
held not to iw*rmit liiuling of liahilit.v on part 
of tli(‘ railroad company, if plaintiff’s full was 
found diu‘ to a foot box's uneven and unsafe 
position without a linding that it was due to 
negligence of the railroad company or the 
Pullman Comi>any’s emplo.vAs. — Idnk v, Atlan- 
tic Coast Line R. Co., 2;J3 S.W. 834. 

An amended instriu'tion for defendant in 
a suit for injuries received by plaintiff when 
boarding a Ihillnian ear, requiring the jury, in 
ordc'r to find for plaintiff, to And tht‘ railroad 
company guilty of negligence in failing to 
place a foot stool in a safe position or on an 
even surface of the platform, and further to 
liiul plaintiff was uot guilty of contributory 
negligence in failing to catch the hnudrc.il of 
the car, or give her child, which she was car- 
rying, to an emiiloye, was correct, and covered 
defendant’s theory of the ease. — Id. 

Actions for loss of or injury to 
passenger’s effects. 

App. 1887. In an action against a rail- 
road for the theft of goods belonging to plain- 
tiff wbih* a passenger on a sh^qilng ear, evi- 
dence held sntticient to authorize a tindlng of 
negligence on the part of defeiulant's servants. 
— Bevis V. Baltimore & (). R. Co., 2G Mo. App. 
19. 

The fact that a passenger on a sleeping 
ear has been robbed during the night is of it- 
self evidence of iK'gllgence ui)on the part of 
the sleeping ear company, where the surround- 
ing eireumstances are such that the robbery, 
in the course of ordinary experience, could not 
have hapiKuied, hail the sleeping car compa- 
ny’s servants been mainlaining a proper 
watch. — Id. 
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App. 1887. What is a reasonable amount 
of baggage or of money for traveling expenses 
for a passenger to take with him is a question 
of fact for the Jury, to be decided on a consid- 
eration of the evidence touching the length, 
the duration, and the purposes of the Journey, 
and the station in life of the passenger,— Root 
v. New York Cent Sleeping Car Co., 28 Mo. 
App. 199. 

App. 1890. The statements of a conduc- 
tor in the charge of a sleeping car, made to a 
passenger with reference to his placing her 
baggage in an unoccupied seat opposite her 
berth, are admissible in evid<mce in an action 
against the company for loss of baggage.— 
Hampton v. Pullman Palace Car Co., 42 Mo. 
App. 134. 

A statement filed in justice’s court in an 
action against a sleeping car company to re- 
cover damages for the loss of baggage alleged 
that defendant was a corporation doing busi- 
ness throughout the United States, that it was 
a carrier of passengers and their baggage by 
railway sleeping cars, and that defendant re- 
ceived into its car plaintiff with her baggage, 
followed by a specification of the articles com- 
prising the baggage and their value, that de- 
fendant did not use proi}er care, and by its 
negligence the baggage was wholly lost. Held, 
that the statement stated a cause of action; 
the allegation as to defendant being a carrier 
of passengers, if understood to state that it 
was a common carrier, being surplusage. — Id. 

App. 1893. In an action against a sleep- 
ing car company for loss of a passenger’s 
goods, held, that there was evidence to sup- 
port an instruction that, If the Jury believe 
that plaintiff left the watch mentioned in his 
berth while he went to the toilet room to 
wash, and allowed said watch to remain in 
said berth while in that room, without notify- 
ing any servant of defendant that the watch 
was so left in the berth, then plaintiff was 
guilty of negligence directly contributing to 
the loss of such watch, and they will find for 
defendant. — Chamberlain v. Pullman Palace 
Car Co., 55 Mo. App. 474. 

In an action for the negligence of defend- 
ant’s servants in not sufficiently guarding 
plaintifiTs personal effects, in consequence 
whereof a watch was stolen out of his waist- 
coat, lying in the berth occupied by him as a 
passenger on one of defendant’s sleeping cars, 
there was some substantial evidence that 
plaintiff had requested the porter to guard his 


effects in his absence. Held, that the case 
was properly submitted to the Jury. — ^Id. 

App. 1894. In an action against a sleep- 
ing car company for the loss of plaintiffs bag- 
gage, evidence reviewed, and held, that it was 
shown by uncontradicted evidence that de- 
fendont observed customary care, which must 
be deemed reasonable care. — Efron v. Wagner 
Palace Car Co., 59 Mo. App. 641. 

App. 1908. Whether, in an action against 
a sleeping car company by a passenger for the 
recovery for the loss of his personal belong- 
ings while a passenger, plaintiff’s evidence, 
which tendc»d to prove that the goods were 
stolen by defendant’s porter, was overcome by 
defendant’s evidence, is a question for the 
Jury. — Morrow v. Pullman Palace Car Co., 73 
S.W. 281, 98 Mo. App. 351. 

Whether a passenger, in an action against 
a sleeping car company by him for the recov- 
ery for the loss of his personal belongings 
while a passenger, was guilty of contributory 
negligence, held, under the evidence, a ques- 
tion for the Jury. — Id. 

Whether a sleeping car company, in an 
action against it by a passt*nger for the recov- 
ery for the loss of his personal l>elongings, was 
negligent, held, under the evidence, a question 
for the Jury. — Id. 

App. 1913. Mere loss of luggage taken 
by a passenger into a sleeping car does not 
make out even a prima facie case of liability 
against the sleeping car company. — Dings v. 
Pullman Co., 154 S.W. 446, 171 Mo. App. 643. 

App. 1923. In an action against a sleeip- 
Ing car conupany for loss of baggage, wherii 
plaintiff by showing defendant’s negligence 
in not keeping reasonable watch had shown 
more than mere loss or theft, an instruction 
that it was not enough to show that plaintiff 
was rightfully traveling in one of defendant’s 
sleeping cars, and while so traveling certain 
valuables of his were lost or stolen, was not 
applicable to the facts, and therefore mis- 
leading. — Fisher v. Pullman Oo., 254 S.W. 114, 
212 Mo. App. 280. 

In a passenger’s action against a sleeping 
car company for loss of baggage, where evi- 
dence of failure to watch on the porter’s part 
•was produced, defendant had the burden of 
exii>lanation of the loss, and hence an in- 
struction which cast on plaintiff such burden 
was error. — Id. 
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INCLUDES lands used for burial of the dead, whether in churchyards or other places, 
and regulations relating thereto; organization, franchises, and powers of companies formed 
to provide and maintain such places ; and rights, duties, and liabilities of such companies 
and of purchasers of lots or other rights or privileges in respect of property. 

For related matters under other topics, see Desorlptive-Word Index. 

Analysis. 

^1. Power to establish and regulate. 

2. Lands constituting cemeteries. 

3. Statutory and municipal regulations. 

4. Establishment by municipalities. 

5. Companies and associations. 

6. Location. 

7. In general. 

8. Consent of adjacent landowners. 

9. Consent of public authorities. 

10. Acquisition of and title to lands. 

11. Mode of acquiring lands. 

12. Title and rights acquired. 

13 . Power to sell or mortgage or lease. 

14 . Abandonment. 

15. Title and rights of owners of lots in general. 

16. Right of burial. 

17. Care of grounds, lots, and graves. 

18. Tombstones and monuments. 

19. Trespasses. 

20. In general. 

21. Disinterments, 

22. Offenses. 


^s»l. Power to establiili and regulate. 

Sup. 1912. As there can be no dedication 
of land for private purposes, the owner of 
land can, in the absence of reservation, estab- 
lish a private burying ground only in accord- 
ance with Rev. St. 1009, § 1303. — Wooldridge 
V. Smith, 147 S.W. 1019, 243 Mo. 190, 40 L. R. 
A. (N. S.) 752. 

Sup. 1919. A city by a reasonable ordi- 
nance can prohibit further Interments in a 
cemetery within Its limits. — German Evan- 
gelical Protestant Congregation of Church of 


Holy Ghost V. Schreiber, 200 S.W. 914, 277 
Mo. 113, certiorari dismissed (1920) Schreiber 
V. German-Evangelical Protestant Congrega- 
tion of Church of Holy Ghost, 40 S. Ct. 9, 250 
U. S. 077, 63 L. Ed. 1202. 

App. 192(). There are but two classes of 
cemeteries, public and private. — Mount v. 
Yount, 281 S.W. 119, 220 Mo. App. 187. 

^=s>2. Lands constituting eemotories, 

See explanation^ page Hi, 
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$s»3. Statutory and municipal resnla- 
tiona. 

Sup. 1913. Neither the state nor the mu- 
nicipality can preclude itself from enacting 
laws prohibiting burials in places where they 
constitute a public nuisance. — Union Ceme- 
tery Ass’n V. Kansas City, 101 S.W. 201, 252 
Mo. 4(50. 

Where the location of a cemetery to a 
large extent blocked the growth of one part of 
a city, an ordinance, enacted, not to protect 
the public health, but to benefit speculators 
and landowners in the vicinity, which prohib- 
ited subscHpient burials in the cemetery and 
would tend to work the destruction of the 
cemetery, is unreasonable, tyrannical, and in- 
valid. — Id. 

Establiihment by muniolpalitieu. 

Sec cj-planaHnn, page Hi. 

<@=35. Companies and asfociationi. 

Sup. 1908. A cemetery comi)nny, even 
though knowing iKU'sons were in the habit of 
wandering over the grounds regardless of the 
roads, is not liable to one owning a lot in the 
cemetery, who, leaving the roads 500 feet 
from her lot, which was only 100 to 2(M) from 
a road, start(‘d across lots to her lot, and 
stepped in a hole, just large enough for her 
foot, which was concealed by the grass, and 
which was not shown to have been made by 
the comptiny, or to have been known of by it, 
or likely to be discovered by it, except by acci- 
dent or extraordinary care. — Barry v. Cal- 
vary C^unetery Ass’n, 109 S.W. 559, 211 Mo. 
105, 124 Am. St. Rep. 773. 

Sec cxpla nation f page in. 

Location. 

^=s>7, — In general. 

^=98. — Conient of adjacent landown- 
ers. 

@=»0. Conient of public autborities. 

Acquisition of and title to lands. 
— Mode of acquiring lands. 

Sup. 192(5. School district, seeking to re- 
strain construction of cemetery ns nuisance, 
could object only to right of holders of prop- 
erty to establish and operate cemetery (Rev. 
St. 1919, §§ 1080, 1094).— Normandy Consol. 
School Dist. of St. Louis County v. Ilarral, 
280 S.W. 80, 315 Mo. 002. 

^=s>12. — Title and rights acquired. 

Sup. 1917. A deed conveying land to a 
town to be used for cemetery purposes, etc., 


held to create a trust. — Adams v. Highland 
Cemetery Co., 192 S.W. 944. 

A town which was made trustee of land 
donated for cemetc*ry puriKwes held not enti- 
tled to <‘onvey the same to a coriioration, 
though such conveyance would be for the ben- 
ell t of the cemetery. — Id. 

Sup. 1919. Where a dei'd is made on con- 
dition subs(‘(pient that premises should l)e 
usihI as a cemetery, and a city ordinance ren- 
ders further performance of condition unlaw- 
ful, condition is discharged, and title of gran- 
tee is no longer subject to it. — German Evan- 
gelical Protestant (''ongregation of Church of 
Holy Ghost V. Schreiber, 209 S.W. 914, 277 
^lo. 113. certiorari dismissed (1920) SchreilnT 
V. German-Evangelical Protestant (kmgrega- 
tion of Church of Holy Ghost, 40 S. Ct. 9, 250 
U. S. (>77, 03 L. Ed. 1202. 

Sup. 1920. A conveyance of land in con- 
sideration of $1 and other valuable consider- 
ation, “which property was to be held and 
used as a burying ground.” could not be can- 
celed on the ground that the grantee faib‘d to 
use the land as a burying ground, the deed 
containing no provision declaring it void, or 
providing for a re-t‘ntry, in case* the d(*feudant 
failed to comply with the terms of the same, 
and containing no condition subs(»qu(*nt. — Al- 
lison v. Cemetery Caretaking Co., 223 8.W. 41, 
283 Mo. 424. 

Power to sell or mortgage or 
lease. 

Sup. 11)20. Rev. St. 3909, § 1307, does not 
prohibit the voluntary sale of proi>m*ty be- 
longing to a c(*niet('ry association to another 
a.s.sociation of (he same kind and intendtHl for 
the s.*ime purims(». — Allison v. Cemetery Care- 
taking Co., 223 S.W. 41, 2cS:i Mo. 424. 

Whc‘re prop(*rty was convoyed to a num- 
ber of grantees as “stcxjkholders of the Law- 
son (’emetery Company” and dml providtMl 
that the land should be divided in burial lots 
and conveyed by the president, a deed by such 
company, signc‘d by one of the grantees elected 
as president. conv(‘yed at least a good equita- 
ble title, under Rev. 8t. 1909, § 2787, whether 
the grantees in the original deed be considered 
tenants in common or copartners. — Id. 

A deed of trust of property used as a buri- 
al ground was invalid, it not purporting on its 
face to have be(m given for the purpose of 
raising funds to improve or keep in repair the 
cemetery, and the proceeds not Ixdng used for 
such purpose, where grantee had notice tliat 
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prior to its beinisr acquired by the grantor It 
had been platted and d(‘dicated as a public 
cemetery, and lots had been sold and persons 
burled therein. — Id. 

— — Ahandonment. 

Sup. 1800. Land dedicated to a city for 
a cemetery, which has been abandoned as a 
graveyard, but is used as a public i>ark, re- 
verts to the donor, who may recover in eject- 
ment against thii city.— (Campbell v. City of 
Kansas, 18 S.W. 807, 102 Mo. 823, 10 L. 11. 
A. 503. 

In 1857, land dedicated and used as a 
c(*nietery was by ordinance “vacated for grave- 
yard i)uri)oses.’’ In LStMi tlie council, by pub- 
lish(‘d nolic(*, requirid all who had friends 
buried there to niovt* the remains. Many 
removals w(‘re made, but the majority of the 
nanains W(‘re left to be takeai away by the 
c ity. In l<s(;o it was us(‘d by the workhouse 
forc(‘, breiikiug rock. In 1870 earth was taken 
from it, and used to till a str(‘et. In 1877 the 
city engineer was instructed by ordinance “to 
grad(‘ th(‘ old graveyard, and get it into shape 
for a public park.” This was doin' the next 
y(‘ar. Trees were planted, grjiss grown, and 
walks laid out. It was nanu'd and recognized 
by th(' city as a park. No visible grav(* or 
monument remained. During the tinal grad- 
ing. in 1878, the r(*moval of laanains exhunn'd 
was slopiM'd, and the bones of from 11 to 84 
bodii's r(‘interred, in small boxes, as near the 
pljic('s from which taken as possible'. Small 
stoiK'S, bearing numbers, but no names, were 
at these points either put live or six inches 
under ground, or they had sunk to that depth 
at the time of the trial. Held sutiicient evi- 
dence of abandonment. — Id. 

Sup. 1002 The more pass.age of a city 
ordinance prohibiting future interim'iits in a 
graveyard did not constitute an abandon- 
ment thereof, especially where tlu' bodies were 
not ri'inoved for 21 years. — Kjinsas City v. 
S(*arrilt, (J9 S.W. 288, KiJ) Mo. 471. 

The proximity of land to a scpiare donat- 
ed for a graveyard docs not so enhance its 
value as to pr(*vent iM>sse.^sion of the square 
from reverting to the original owners after an 
abandonment thereof for burial puriKises. — Id. 

Sup. 1019. A dec'd conveying land “for 
the purpose and uses of a graveyard, burying 
gromid or cenu'tery, forever and for no other 
purpose, foreign or adverse to the one men- 
tioned, whatsoever,” held not to give grantor 
a right of re-entry on discontinuance of use 
of land as a cemetery. — German Evangelical 


Protestant Congregation of Church of Holy 
Ghost V. Schreiber, 299 S.W. 914, 277 Mo. 113, 
certiorari dismis.sed (1920) Schreiber v. Ger- 
man-Evangelical Protestant (congregation of 
Church of Holy Ghost, 40 S. Ct. 9, 250 U. S. 
077, (53 L. Ed. 1202. 

Title and rights of owners of 
lots in general. 

Sup. 1912. The fact that the bodies of 
plaintiffs relatives and ancestors remained 
burhHl in a plot of land whldi had passed 
from the control of plaiiitilTs family, although 
it had originally been iise<l as a private bury- 
biJ? giound, held not to establish an easement 
in favor of plaintiffs a.s to such burying 
ground whi(*h would entitle them to protect 
these graves from desecration.— Wooldridge 
V. Smith, 147 S.W. 1019, 248 Mo. 190, 40 L R 
A. (N. S.) 752. 

App. 1927. Evidence held to support al- 
legation that ceiiK'tc'ry adjoining (/atholic 
church was family burial ground. — Polhenius 
V. Daly, 290 S.W. 442. 

C=^16. Right of burial. 

8Vc cxplunaiioTiy page Hi, 

€=»17. Care of grounds, lots, and graves. 

App. 1914. Where dc'fendant, who pur- 
chased a lot ill a cenu'tery controlled by plain- 
till, objecletl to i>Ji.\ing for its care, no con- 
tract arises by implication on tlie theory that 
the work was done for defendant’s benefit and 
with his acquiescence.— Monett Inidge No. 106, 
I. O. O. P., V. Hartmann, 170 S.W. 070, 185 
Mo. App. 148. 

A purchaser of a cemetery lot, who boimd 
himself to abide by the rules of the vendor, 
which provided that a certain price jx'r an- 
num slnmld be charged for caring for lots, is 
not personally liable therefor.— Id. 

*^^18. Tombstones and monuments* 

^ec cjrplanaiiont page Hi, 

€=^19. Trespasses. 

^=»20. — In general. 

App. 1927. Evidence in injunction suit 
held to sustain finding for defendant as to 
charge of pasturing cemetery and burning 
vegetation therein.— Polhemus v. Daly, 206 
S.W. 442. 

Evidence held to sustain finding that tiff 
was dug from graves by defendant’s agents 
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unnecessarily, to detriment of burial ground. 
—Id. 

Plaintiffs with near relatives buried in 
graveyard dedicated to public use may en- 
join desecration. — Id. 

Evidence held to warrant finding that in- 
junctive relief was necessary to prevent con- 
tinuance of desecration of cemetery. — Id. 


—— Dislateraiemta. 

Bee explanation, page Hi. 

^=s>22. Offenses. 

App. 1808. An affidavit charging defend- 
ant with using a cemetery for other purposes 
than a burial ground is sufficient to sustain an 
information for plowing it up for the purpose 
of cultivation.— State v. Hoffmann, 75 Mo. 
App. 380. 


CENSUS. 

Scope-Note. 

INCLUDES enumeration of the Inhabitants of the country or state and collection of 
statistics of their condition, property, commerce, etc., by public authority. 

For related matters under other topics, see Descriptive-Word Index. 

Analysis. 

^1. United States census. 

2. Constitutional and statutory provisions. 

3. Officers. 

4. Making enumeration. 

5. Refusal to furnish information. 

6. Making returns, 

7. Compilation and publication of returns. 

8. State census. 

9. Municipal census. 


2»l-7. Bee explanation, page Hi. 

2s»l. United Staten oexums. 

^2. — Constitutional and statutory 
provisions. 

^s»3. — - Olfieers. 

— Making enumeration. 

^3»5. — Refusal to fnmish informa- 
tion. 

^s»6. — — Making returns. 

^sn7. — — Compilation and publication 
of returns. 

^=a8. State census. 

App. 1009. Acts 1006, p. 80, interpolat- 
ing section 5805a into article 5, c. 01, Rev. St 
1809 (Ann. St 1000, p. 2000), providing for tak- 
ing of census of cities of fourth class, was 
Intended to apply only to taking census to 
determine tax levy rate, and hence left section 
6300 in force for other purposes. — State ex 


rel. Holladay v. Rinke, 121 S.W. 150. See 
Census, ^9 in this Digest. 

^=>9. Municipal census. 

Sup. 1008. A city’s council minutes, 
showing that the report of a special census 
enumerator was received, that a committee to 
audit the account was appointed, and the 
adoption of a motion that the committee’s re- 
port “be received of 2,040 names and 10 names 
were rejected as a warrant for 40.40“ be 
drawn in the enumerator’s favor, insufficient- 
ly show the census returns. — State ex rel. City 
of Oentralia v. Wilder, 100 S.W. 674, 211 Mo. 
305. 

Sup. 1008. Where the affidavits of the 
enumerators taking the census of a city as au- 
thorized by Rev. St. 1890, § 3028 (Ann. St 
1906, p. 1735), providing for a census to de- 
termine whether a city shall be governed 
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thereby, were the only matters on file In the 
office of the city clerk, and no action was tak- 
en by the council accepting and approving the 
report of the enumerators and spreading the 
same on the record, as required by the statute, 
the requirements of the statute were not com- 
plied with, and the affidavits were not prima 
facie evidence of the correctness of the census. 
— Flowers v. Smith, 112 S.W. 499, 214 Mo. 9S. 

Sup. 1910. Under Rev. St. 1899, § 6300 
(Ann. St. 1900, p. 3147 ; Rev. St. 1909, § 9639), 
providing that cities shall provide by ordi- 
nance for the taking of census, an ordinance 
authorizing the appointment of a census taker 
by the mayor, was not objectionable, because 
it did not Itself name the person to take the 
census.—Southworth v. City of Glasgow, 132 
S.W. 1168, 232 Mo. 108, Ann. Cas. 1912B, 1267. 

App. 1000. A census taken by a city 
council, as authorized by statute, to determine 
whether the city had sufficient population to 
entitle it to a separate local option election 
apart from the rest of the county, could not be 
collaterally attacked for fraud, and hence al- 
legations of such fraud were not a defense 
to an action wherein the invalidity of a local 
option election held throughout the county 
was asserted.—State ex rel. Wirt v. Cass 
County Court, 119 S.W. 1010, 137 Mo. App. 
698 ; State ex rel. Swarthout v. Same, 119 S. 
W. 1014. 


Where, though an ordinance, authorizing 
a census by a city to be taken to determine 
whether it had sufficient population to entitle 
it to a local option election, provided for the 
enumeration of all persons within the corpo- 
rate limits of the city, the first section there- 
of ordered a census of the inhabitants, and 
the result showed that it was of the inhabi- 
tants alone, the census was not illegal on the 
ground that the ordinance provided for the 
enumeration of persons within the city who 
were not inhabitants. — Id. 

App. 1909. Acts 1905, p. 80, interpolat- 
ing section 5895a into article 5, c. 91, Rev. St 
1809 (Ann. St. 1900, p. 2990), providing for the 
taking of a census of cities of the fourth class, 
was intended to apply only to the taking of a 
census to determine the tax levy rate, and 
hence left section 6300 in force for the pur- 
pose of ascertaining the population of such 
cities for every purpose other than taxation.— 
State ex rel. Holladay v. Rinke, 121 S.W. 160, 
140 Mo. App. 645. 

App. 1909. A “census'* being “an official 
enumeration of the Inhabitants with details of 
sex, age, family," etc. (6 Cyc. 725), the census 
of a city as provided by Rev. St. 1899, §§ 3028, 
6300 (Ann. St. 1906, pp. 1735, *3147), means 
an official enumeration of the inhabitants and 
a public record thereof.— State ex rel. Ryan v. 
Wooten, 122 S.W. 1101, 139 Mo. App. 221. 
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Scope-Noic, 

INCLFDES review by siiporior courts of judicial action of inferior tribunals or offi- 
cers in statutory or other proceedings not subjects of appeal or writ of error, etc., by re- 
moval and examination of records of such proceedings for correction of errors and Irreffu- 
laritles therein; nature and scope of the remedy in frcneral; in what cases and as to what 
proceedinffs review by certiorari is allowed; grounds for, jurisdiction to grant, and pro- 
ceedings to obtain review by certiorari; requisites, issuance, and effect of writs, etc., of 
certiorari; quashing or dismissing such writs; returns thereto and proceedings thereon; 
hearing and determination thereof, and effect of decisions thereon ; review of the proceed- 
ings ; and costs on certiorari. 

For related matters under other topics, see Descriptive-Word Index. 

Analysts. 

I. Nature and Grounds. 

Nature and scope of remedy in general. 

2. Constitutional and statutory provisions. 

3. Availability of relief in original proceeding. 

4. Existence of other remedy in general. 

5. Existence of remedy by appeal or writ of error. 

5(1). In general. 

5(2). InadcHiuacy of remedy by appeal or writ of error, 

6. Loss of right to other remedy. 

7. Recourse to or pendency of other proceeding. 

8. Adequacy of remedy by certiorari. 

9. Discretion as to grant of writ. 

10. Successive writs or proceedings. 

11. Decisions and proceedings of courts, judges and judicial officers. 

12. Judicial nature of proceedings in general. 

13. Proceedings not according to course of common law. 

14. Courts and other tribunals subject to review. 

15. Subject-matter. 

16. Finality of determination. 

17. Particular proceedings in civil actions. 

18. Special proceedings. 

19. Summary proceedings. 

20. Acts and proceedings of public officers and boards and munici- 

palities. 

21. Judicial nature of proceedings in general. 

22. Discretionary acts. 

23. Legislative acts and ordinances. 

24. Executive and ministerial acts in general. 

25. Appointment or removal of officers. 

26. Audit and payment of claims. 
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I. Nature and Grounds — Continued. 

^^ 27 . Grounds in general. 

28. Want or excess of jurisdiction. 

28 (1). In general. 

28 (2). Decisions and proceedings of courts, Judges and Judicial officers. 
28 (o). Acts and proceedings of public officers and boards. 

29. Errors and irregularities. 

31. Defenses and grounds of opposition. 

32. Kij^ht of review. 

33. Persons entitled. 

oo(l). In general. 

(2). Decisions and proceedings of courts, Judges and Judicial officers. 
3.*> (3). Acts and proceedings of public officers and board^ and munici- 
palities. 

34. Estoppel or waiver. 

II. Proceedings and Determination. 

*^=^35. Jurisdiction. 

36. rrcsentation of objections and exceptions in original proceeding. 

37. Parties. 

38. Time of taking proceedings. 

39. In general. 

40. Constitutional and statutory limitations. 

41. Laches. 

42. Petition or other application. 

42 (%). Authority or competency to make. 

42(1). Formal recpiisites in general. 

42 (2). Signature and verification. 

42 (3). Sufliciency of allegations in general. 

42 (4). Alb'gatioiis of error. 

42 (5). Excusing failure to appeal. 

42 (0). Affidavit of merits and good faith. 

42 (7). Records or exhibits. 

42 (8). Defec’ts and objections. 

42 (0). Amendment. 

43. Bond or other security, and payment of costs and fees. 

44. Allowance and issuance of writ. 

45. Form and requisites of writ. 

46. Service of writ or notice of proceeding. 

47. Supersedeas or stay of proceedings. 

48. Return and record. 

49. In general. 

50. Scope and contents of record or transcript. 

51. Statement of matters not of record. 

52. Bill of exceptions. 

53. Making, form, and requisites. 

54. Defects and objections. 

55. Amendment and further return. 

56. Conclusiveness and effect. 
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II. Proceedings and Determination — Continued. 

06(1). In general. 

66(2). Contradicting return. 

^57. Questions presented for review. 

58. Matters not apparent of record. 

59. Assignment of errors. 

60. Quashing or dismissal. 

61. Notice of hearing. 

62. Hearing and rehearing. 

63. Review. 

64. Scope and extent in general. 

64(1). In general. 

64(2). Jurisdictional questions. 

65. Mode of review and trial de novo. 

66. Presumptions. 

67. Matters of discretion. 

68. Questions of fact. 

69. Determination and disposition of cause. 

70. Appeal or other proceedings for review. 

70(1). Decisions reviewable and jurisdiction. 

70(2). Failure to present question in certiorari proceeding. 

70(3). Requisites of and proceedings for transfer of cause and super- 
sedeas. 

70(3%). Parties. 

70(4). Record and assignments of error. 

70(5). Scope and extent of review in generaL 
70(6). Presumptions. 

70(7). Matters of discretion. 

70(8). Questions of fact. 

70 (9). Determination and disposition of cause. 

71. Costs. 

72. Liabilities on bonds. 

For related matters under other topics, see Descriptive-Word Index. 


t. NATURE AND GROUNDS. 

^3»1. Natnre and scope of remedy in 
general. 

Ortiorari is to give relief to an injured 
party when the court or a body charged to 
have acted has proceeded without jurisdic- 
tion or has exceeded its jurisdiction or has 
rendered a judgment or made an order not 
authorized by law. 

— Sup. 1905. State ex rel. Bentley v. Reyn- 
olds, 89 S.W. 877, 190 Mo. 578 ; 

App. 1911. State ex rel. Smith v. Dyke- 
man, 134 S.W. 120, 153 Mo. App. 416. 

Sup. 1872. The fact that an assessor 
acts without jurisdiction, and is therefore 


personally liable, does not prevent a review 
of the assessment on certiorari. — State ex rel. 
Lathrop V. Dowling, 50 Mo. 134. 

A WTit of certiorari is issued to bring up 
for review the record of the proc‘c*edings com- 
plained of, and is not a citation to appear 
and justify the action of the tribunal, as 
though a judgment were to be rendered 
against its members. — Id. 

Sup. 1896. The courts have authority to 
mold the procedure of a writ of certiorari so 
as to conform to the principles and usages of 
law as developed under the common-law sys- 
tem, so far as may be consistent with the let- 
ter and intent of the existing statutory law. 
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— state ex rel. Harrison County Bank v. 
SpriniJfer, 35 S.W. 589, 184 Mo. 212. 

Sup. 1002. The writ of certiorari reach- 
es only questions of Jurisdiction. It does not 
deal with the merits of controversies between 
the litigants. It acts u{>on judicial bodies 
and their proceedings, not upon private con- 
troversies.— State ex rel. Wabash R. Co. v. 
Bland, 67 S.W. 680, 168 Mo. 1. 

Sup. 1911. Certiorari lies to review Ju- 
dicial proceedings, but not to review the exer- 
cise of a ministerial or legislative function of 
government. — State ex rel. Powell v. Shock- 
lee, 141 S.W. 614, 237 Mo. 460. 

Sup. 1912. Certiorari does not take the 
place of mandamus to compel the making of a 
record, but takes the record as it finds it, ex- 
cluding the mere evidence which can, in the 
nature of things, relate to the merits only, 
tending to show, as it does, that the court 
erred In its judgment. — State ex rel. Evans v. 
Bronddns, 149 S.W. 473, 245 Mo. 123, Ann. 
Cas. 1014A, 823. 

Sup. 1914. The office of certiorari is to 
bring a record of the proceedings of an infe- 
rior court or tribunal before a superior court 
to det(*rinlne whether it acted legally, and the 
object of the writ is to keep inferior courts 
or tribunals within their Jurisdiction. — State 
ex rel. Ruppel v. Wiethaiipt, 162 S.W. 163, 254 
Mo. 319. 

Sup. 1014. In Missouri practice, the of- 
nce of a writ of certiorari is the same as at 
common law and governed by the common- 
law principles if consistent with the existing 
statutes. — State ex rel. Barker v. Wurdeman, 
163 S.W. 849, 254 Mo. 561 ; State ex rel. Sum- 
merson v. Goodrich, 165 S.W. 707, 257 Mo. 40. 

Sup. 1914. The office of certiorari is to 
bring the record of the proceedings in an in- 
ferior court before a sui>erlor court, and the 
questions for determination are whether it 
had jurisdiction or abused such Jurisdiction, 
or whether the procee<ling is reviewable by 
appeal or writ of error. — State ex rel. Sum- 
merson v. Goodrich, 165 S.W. 707, 257 Mo. 40, 

Sup. 1920. Oc'rtiorarl is a remedy nar- 
row in its scope and inflexible in its charac- 
ter, and cannot be made to serve the purpose 
of an api)eal or writ of error, and all that 
can be done under it is either to quash or to 
refuse to quash the proceedings of which com- 
plaint is made. — State ex rel. Manion v. I>aw- 
son, 225 S.W. 97, 284 Mo. 490. 

The nature, scope, and proper use to be 
made of a writ of certiorari are questions to 


be determined from the common law and de- 
cisions ; the common-law writ being unmodi- 
fied by statute. — Id. 

Certiorari will lie for the review of Judi- 
cial or quasi judicial actions, but not to re- 
view ministerial, legislative, or executive ac- 
tions, but the general character of the acting 
body does not determine the question; acts 
Judicial in their nature being sometimes in- 
trusted to ministerial or executive officers or 
bodies, and at times acts purely legislative, 
executive, or ministerial being intrusted to 
courts of general or special Jurisdiction.— Id. 

Sup. 1925. Office of writ is same as at 
common law, and court may adopt principles 
applicable to issuance as developed under 
common-law system. — State ex rel. Jacobs v. 
Trimble, 274 S.W. 1075, 310 Mo. 150. 

Certiorari directed to Court of Appeals 
constituted a separate action. — Id. 

Sup. 1925. Purpose of a writ of certio- 
rari is to bring up record for consideration 
of Supreme Court. — State ex rel. Smith v. 
Williams, 275 S.W. 534, 310 Mo. 267. 

“Certiorari,** “prohibition,** and “man- 
damus** distinguished. — Id. 

App. 1879. The writ of certiorari is is- 
sued at common law to bring up summary 
proceedings had before inferior courts, where 
these proceedings are examinable on error or, 
as with us, by appeal, and the writ will not 
issue for purposes of review. It issues for 
that purpose only where there is no other 
mode of directly reviewing the proceedings of 
the Inferior tribunal. — Moore v. Bailey, 8 Mo. 
App. 156. 

App. 1887. In a proceeding to compel a 
Justice of the peace to transfer a cause to the 
circuit court, on the ground that title to real 
estate is in issue, it is iij^material whether 
the proceeding is called certiorari or manda- 
mus ; the order directing the Justice to trans- 
mit the papers in the cause to the circuit 
court being made in virtue of the superintend- 
ing Jurisdiction of the circuit court, conferred 
by Const, art. 6, § 23. — ^Bennett v. McCaflfery, 
28 Mo. App. 220. 

App. 1891. The function of a writ of 
certiorari is to prevent inferior tribunals, 
where there is no appeal or writ of error, 
from exceeding their Jurisdiction, not only 
where there is an entire want of jurisdiction, 
but where the tribunal, having jurisdiction, 
makes an order exceeding its powers ; but it 
does not lie to review the merits or the pro- 
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priety of the action of such tribunal. — State 
ex rel. Rcider v. Moniteau County Court, 45 
Mo. App. 387, 

App. 1897. The office of the writ of cer- 
tiorari in the state is the same as at common 
law ; that is, to brinj? the record of the pro- 
ceedings of an inferior court or tribunal be- 
fore a superior court, to determine whether 
it acted legally and within its jurisdiction. — 
State ex rel. Bristol v. Walbridge, GO Mo. App. 
C57. 

App. 1900. The function of the writ of 
certiorari in Missouri is the same as at com- 
mon law, and it is for the purpose of l>ringing 
up the record of the proceedings of the tril)U- 
nal to which it is directed. — State ex rel. Hill 
V. Moore, 84 Mo. App. 11. 

App. 1908^ The Court of Apix^als has no 
rule confining the issuance or nonissuance of 
the writ of certiorari to ca.s<*s in wldch there 
is an especial reason therefor, and where the 
writ has been issued, and a return has been 
made thereto, the court is in poss(»ssion of the 
case, and will disi)ose of it on its merits. — 
State ex rel. Arnold v. Lichta, 309 S.W. 825, 
130 Mo. App. 284. 

App. 1927. Writ of certiorari performs 
same office as at common law. — State ex rel. 
Shaw State Bank v. Pfeffle, 293 S.W. 512, 
220 Mo. App. 67G. 

App. 1928. One aggrieved by final order 
of inferior court may bring certiorari, where 
no appeal or other mode of review is afforded. 
— Village of Grandview v. McElroy, 9 S.W. 
(2d) 829. 

^==>2. Constitntional and itaintory pro- 
▼isions. 

8cc cxplanafion, page Hi. 

Availability of relief in original 
proceeding. 

Sup. 1897. (k'rtiorari will not issue to 
remove into the supreme court, on the ground 
that the court bt*low has no jurisdiction, a 
proceeding in which there has been no hear- 
ing below, where the defect of jurisdiction 
arises from facts outside the record in the 
proceeding, and has not been presentwl to the 
court below. — State ex rel. Attorney General 
V. Gill, 39 S.W. 81, 137 Mo. C27. 

^=»4. Existence of other remedy in gen- 
eral. 

Sup. 1924. Certiorari does not lie to re- 
view overruling of motion to vacate attach- 
ment dissolution bond for payment of judg- 


ment obtained on original petition on ground 
of dei>arture in amcndtHi ix»tition ; reme<ly be- 
ing complete and adequate in defense of ac- 
tion on bond. — State ex rel. Lunsford v. Lan- 
don, 205 S.W. 529, 304 Mo. G54. 

Sup. 1925. \^^lere defendant after entry 
of divorce decree moved to set the same aside, 
but took no appeal nor writ of error, filed no 
motion for new trial and nrade no motion in 
arrt^t of judgment, she cannot on original cer- 
tiorari under Const, art. C, § 3, avoid the judg- 
ment of divorcH? on the ground that the peti- 
tion did not allege the residence of plaintiff 
within the state, one whol(‘ ywir next before 
the filing of the iK*tltion, as retpiirttl by Kev. 
St. 1919, § 1894, or on the ground that juris- 
dictional finding as to residence w'as not incor- 
poiijitid in detcree, the plaintiff having re- 
married since the decree. — State ex rel. Ken- 
nedy V. Hogan, 267 S.W. 619, 30G Mo. 580. 

Sup. 1929. Certiorari lies where court 
cither has no jurisdiction or acts in excess 
of jurisdiction and other remedies are inad- 
equate. — State ex rel. Barlow v. Iloltcamp, 34 
S.W.(2d) 646. 

App. 1906. Certiorari is not a projx'r 
remedy where another adequate remedy is 
available. — State ex rel. Fairbanks, Morse & 
Co. v. Ayers, 91 S.W. 398, 11(> Mo. App. 90. 

Existence of remedy by appeal or 
writ of error. 

(!)• In general. 

Writ of certiorari cannot bo used ns a 
substitute for apiH*al or writ, of error 
— ^Sup. 189(). Slate ex nd. Alderson v. Moehl- 
enkamp, 34 S.W. 4b*S, i:{;j Mo. 334 ; (liKlf)) 
State (!x r(‘l. Bentley v. Keynolds, 89 S. 
IV. 877, 199 Mo. 578; (1913) In re lirei-k, 
3.58 S.W. 843, 252 Mo. 302 ; State ex rtd. 
Tebbotts v. Iloltcamp, 1.58 S.W. 853, 252 
Mo. :i:i3 ; (3925) State ex rel. Txdirack v. 
Trimble, 274 S.W. 416, 30S Mo. 597 ; 

App. 190S. Stale ex rel. Arnold v. Lichta, 
109 S.W. 82.5, 1.30 Mo. App. 2S4 ; (3911) 
State ex rel. Smith v. DyKeman, 134 S.W. 
120, 153 Mo. App. 416. 

Sup. 1835. In the absence of a statute 
and at the common law, a writ of certiorari 
will not be granted to nunove proc(*edliigs of 
an inferior court after trial of judgment 
therein, as an appeal in such case is the prop- 
er remedy. — Boren v. Welty, 4 Mo. 250. 

Sup. 1883. Under Kev. St. 1879, § 6967, 
giving an ai>peal to the circuit court from pro- 
ceedings in the county court for the opening 
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of a road, certiorari will not lie to correct er- 
rors in the proceedings which can be correct- 
ed on such appeal; it not being contended 
that relator was prevented from taking his 
appeal by any misfortune, or by any fraudu- 
lent or unfair practice of his adversary. — • 
State ex rel. Baublits y. Nodaway County 
Court, 80 Mo. £300. 

Sup. Relief by certiorari will be denied 
in case the record discloses that relator has 
adeijuatc redress by appeal. — (ISOl) State ex 
rel. Missouri Pac. Ry. Co. v. Edwards, 10 S.W. 
117, 104 Mo. 125; (1000) State ex rel. Kan- 
sas & T. Coal Ry. v. Shelton, 55 S.W. 1008, 
154 Mo. 070, 50 L. R. A. 708. 

Sup. 1901. Where, on petition of the su- 
pervisor of building and loan associations to 
dissolve an association, the circuit Judge in 
vacation appointed receivers therefor, any or- 
ders made by the court tlK'reafter in term 
tiiiKS though made on the assumption that its 
decree in vacation was final, cannot be con- 
sidered on certiorari, since it had complete 
jurisdiction of the case, and any errors in 
such orders were not Jurisdictional, and could 
be correct(‘d on ai)iK»al or writ of error. — 
State ex rel. Rallew v. Woodson, 61 S.W. 252, 
161 Mo. 414. 

Sup. 1014. A writ of certiorari applied 
for by tb(‘ Attorney (Icaieral issues as a mat- 
ter of course if the application shows alisence, 
excess, or abuse of Jurisdiction, or absence of 
the right of ai)iM'al, or lack of any other ade- 
<iuate reiiK'dy. — State ex rel. Barker v. Wurd- 
cman, 16.‘] S.W. 840, 254 Mo. 501. 

Sup. 1018. Renndy by appeal held ade- 
quat(' pri'cliiding certiorari review of action 
of county court in esbiblisbing public road. — 
State* ex rel. Combs v. Staten, 187 S.W. 42. 
See Highways, ^(K) in this Digest. 

Sup. 1022. As no appeal or writ of error 
lies to review the action of the board of edu- 
cation when in excess of its jurisdiction, 
certiorari is the apiiropriate remed.v to effec- 
tuate the purpose of Rev. St. 1910, 11472. — 

State ex rel. Brown v. Board of Education of 
City of St. Louis, 242 S.W. 85, 294 Mo. 106. 

Sup. 1925. Certiorari should not ordina- 
rily be used as substitute for an appeal or 
writ of error. — State ex rel. Jacobs v. Trimble, 
274 S.W. 1075, 310 Mo. 150. 

Sup. 1926. Certiorari will He to re- 
view record as to jurisdictional matters and 
errors appearing on face of record which 
cannot be reached by appeal or writ of error. 


— State ex rel. Gentry y. Westhues, 286 S.W. 
396, 315 Mo. 672. 

App. 1879. Under Act Jan. 24, 1870 
(Acts 1870 TAdj. Sess.] p. 45), providing that, 
in all cases of appeal from the final deter- 
mination of any case in a county court, such 
appeal shall be prosecuted to the appellate 
court in the same manner as is now provided 
by law for the regulation of api)eals from jus- 
tices of the peace to the circuit court, and, 
when any cause shall be removed into a court 
of apiiellate jurisdiction by appeal from a 
county court, such appellate court shall there- 
upon !)e possessed of tlie cause, and shall pro- 
ceed to hear and determine the same anew, 
the circuit court has appellate jurisdiction, 
and, as the Legislature has provided for the 
exercise of this iwwer by appeal, the writ of 
certiorari is no longer applicable to review an 
order of the court establishing a road, and a 
writ, having been improperly issued, was 
proiierly dismissed. — Moore v. Bailey, 8 Mo. 
Apii. 156. 

App. 1908. Certiorari is the appropriate 
remedy where an inferior tribunal acts with- 
out jurisdiction, or in excess of its jurisdic- 
tion, or when within its jurisdiction its ac- 
tion cannot be reviewed on appeal or writ of 
error ; but certiorari cannot be used as a sub- 
stitute for api>eal or writ of error, and where 
an inferior court has jurisdiction, and its acts 
can I)e reviewed on apia*al or writ of error, 
cc*rtiorari will not lie. — State ex rel. Arnold 
V. Lichta, 100 S.W. 825, 130 Mo. App. 284. 

App. 1009. The remedy by certiorari is 
not restricted to cases where no api)eal lies, 
or where no writ of error may issue; but, 
wdiere certiorari is the proper remedy in point 
of promidness and completeness, it affords 
an adcMpiate remedy for an excess of juris- 
diction, or the exercise by an inferior court 
or imblic officer of unauthorized iKiw^ers. — 
State t*x rel. Sanks y. Johnson, 121 S.W. 7S0, 
138 Mo. Ai>p. 306. 

App. 1912. Where a motion in the cir- 
cuit court, under Rev. St. 1909, § 7573, for 
rule and attachment to compel a justice of 
the iieace to allow an api>eal and return his 
procecKlings in an action, is denied, the ruling 
is roview^al)le by apical or writ of error, and 
certiorari does not lie. — State ex rel. Good- 
man k <"o. V. Circuit Court of St. Francois 
(bounty, 151 8.W. 178, 168 Mo. App. 29. 

Certiorari is a Howled only wdien no aj)- 
peal or writ of error or other available mode 
of review is afforded. — Id. 
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App. 1927. Certiorari will not lie where 
there Is remedy by appeal, provided Inferior 
court had jurisdiction. — State ex rel. Shaw 
State Bank v. Pfeffle, 293 S.W. 512, 220 Mo. 
App. 676. 

$s>5 (2). InadeQnacT of remedy by appeal 
or writ of error. 

Sup. 1900. Though Rev. St. 1809, § 278, 
authorizes an appeal to the circuit court from 
an order of the probate court revoking letters 
of administration, certiorari to the Supreme 
(;Ourt will also He to review such order, where 
it was made without jurisdiction, and the 
remedy by appeal Tvould not furnish adequate 
relief. — State ex rel. Hamilton v. Guinotte, 
57 S.W. 281, 150 Mo. 513, 50 L. R. A. 787. 

Sup. 1924. Writ does not He merely be- 
cause remedy by appeal is inadequate In 
some particulars, as in point of promptness 
or completeness. — State ex rel. Lunsford v. 
liandon, 265 S.W. 529, 304 Mo. 654. 

Remedy is adequate, so as to preclude 
certiorari, If errors may be reviewed on ap- 
peal or writ of error, and court will not en- 
tertain writ merely as more prompt and less 
expensive remedy. — Id. 

Sup. 1928. Inadequate remedy by ap- 
peal or writ of error will not bar certiorari. 
— State ex rel. Shartel v. Westhues, 9 S.W. 
(2d) 012. 

^=96. lioss of risbt to other remedy. 

App. 1877. Insufficiency of remedy re- 
sulting only from laches of party, as ground 
of relief. See State ex rel. City of St. Louis 
v. Raum, 3 Mo. App. 589, memorandum. 

App. 1877. Refusal to grant certiorari 
after the lapse of time limited by statute for 
writs of error. See State ex rel. Stackhouse 
V. City of St. Louis, 4 Mo. App. 577, memoran- 
dum. 

^ss>7* Rooonrse to or pendency of other 
proeeedinK. 

Sup. 1925. Writ will He to quash con- 
stable’s ouster pending appeal from township 
board’s judgment vacating office. — State ex 
rel. Davidson v. Caldwell, 276 S.W. 631, 310 
Mo. 397. 

^=»8. Adeqnnoy of remedy by certiorari. 

See explanation^ page itt. 

Discretion as to grant of writ. 

Sup. The writ of certiorari is not one 
of right, but is addressed to the sound dis- 


cretion of the court. — (1901) State ex rel. Fath 
V. Henderson, 60 S.W. 1093, 160 Mo. 190; 
State ex rel. Gardner v. Hall, 221 S.W. 708, 
282 Mo. 425; (1925) State ex rel. Jacobs 
V. Trimble, 274 S.W. 1075, 310 Mo. 150; (1928) 
State ex rel. McFarland v. Terte, 8 S.W.(2d) 
16. 

Sup. 1920. The discretion to grant the 
writ of certiorari should be warily exercised 
when brought by a single taxpayer, and its 
eifect would be to nullify the valuation of 
property for taxation in this entire city, es- 
pecially where the taxpayer had other rem- 
edies which would prevent a denial of jus- 
tice, if the writ were refused.— State ex rel. 
Gardner v. Hall, 221 S.W. 708, 282 Mo. 425. 

Sup. Writ of certiorari to review record 
and judgment of Court of Appeals is one of 
discretion.— (1921) State ex rel. Berkshire v. 
Ellison, 230 S.W. 970, 287 Mo. 654; (1927) 
State ex rel. Union Biscuit Co. v. Becker, 293 
S.W. 783, 316 Mo. 865, quashing record and 
judgment (App. 1925) Spina v. Union Biscuit 
Co., 273 S.W. 428. 

Sup. 1921. Certiorari is a common-law, 
remedial writ and at the instance of a private 
party may issue only at the sound discretion 
of the court.— State ex rel. Plummer v. Gard- 
ner, 234 S.W. 53. 

App. 1927. Writ of certiorari issues only 
on special cause shown to court to which aj^- 
pHcution is made, such court being vested 
with discretion to grant or refuse it. — State 
ex rel. Shaw State Bank v. Pfeffle, 293 S.W. 
512, 220 Mo. App. 676. 

Snooessive writs or prooeedingi. 

See explanation, page Hi. 

Deoisioiif and prooeedinga of 
courts, Judges, and Jndioial of- 
ficers. 

— Jndioial nature of proceed- 
ings in general. 

Sup. .1925. Act complained of must be ju- 
dicial or quasi judicial. — State ex rel. David- 
son V. Caldwell, 276 S.W. 631, 310 Mo. 397. 

App. 1908. A county court, in revoking 
the license of a dramshop keeper, on the 
charge of not at all times keeping an orderly 
house, does not exercise any judicial func- 
tion, but, in determining whether or not the 
charges against the keeper bring the case 
within its jurisdiction to revoke the license, 
it exercises judicial power, and if in the ex- 
ercise of this function it steps outside the 
bounds of its jurisdiction, certiorari Ues. — 
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State ex rel. Arnold v. Lichta, 109 S.W. 825, 
130 Mo. App. 284. 

A county court, in revoking a dramwhop 
license, acts in its character as a court of 
record, though it acts us the administrative 
agent of the state, and cannot divest itself 
of that character ; and its action is subject 
to review on certiorari, where it had no ju- 
risdiction to revoke a license for the cause 
alleged, and where it exceeded its jurisdiction. 
—Id. 

App. 1914. Certiorari does not reach 
mere ministerial acts ; and hence, where the 
county court in proceedings for the annulment 
of a dramshop license acts ministerially and 
the proceeding is an investigation rather than 
a trial, it is not revicwable by c*ertlorarl. — 
State ex rel. Carman v. Itoss, 1G2 S.W. 702, 
177 Mo. App. 22.3. 

It is only in determining its own jurisdic- 
tion to act on charges preferred in the pro- 
ceeding to annul a dramshop license that a 
<*oiinty court acts judicially ; and hen(*e it is 
only such determination that la revicwable 
on certiorari. — Id. 

App. 1020. Certiorari will only lie for 
the review of judicial acts.— State ex rel. 
Turner V. Penman, 2S2 S.W. 498, 220 Mo. App. 
103. 

^=913. _ Proceedings not according to 
oonrse of common law. 

Sup. 1872. Wlu're a new jurisdiction Is 
created by statute, and the court or judge ex- 
ercising it proceeds In a summary method, 
or in a new course different from the com- 
mon law’, certiorari li(*s. — State ex rel. I^th- 
rop V. Dowling, ,50 Mo. 134. 

^=914. — — Courts and other tribunals 
snhjeot to review. 

Nature of act as determining w hetlier judicial 
or semi-judicial function is performed, see' 
post, ^21. 

Sup. 1822. Where the chancellor has 
been of counsel in a cause pending before 
him, but refuses to certify the cause to the 
Supreme Court, as directed by statute, the 
remedy is by a writ of certiorari. — Rector 
V. Price, 1 Mo. 198. 

Sup. 1920. The state board cf equaliza- 
tion, though its acts are judicial, is not a 
“tribunal” within Const, art. 6, § 23, limiting 
the superintending control of circmlt courts 
over all inferior tribunals. — State ex rel. 
Gardner v. Hall, 221 S.W. 708, 282 Mo. 425. 


Const, art. C, I 23, limiting control of 
circuit courts over certain Inferior tribunals, 
does not limit the general common-law juris- 
diction of circuit courts in certiorari. — Id. 

The issuanee of a writ of certiorari 
against the state board of equalization is a 
matter within the jurisdiction of the circuit 
court. — Id. 

Sup. 1926. Appellate courts within their 
jurisdictions are courts of last resort.— State 
ex rel. Koenen v. Danes, 288 S.W. 14, quash- 
ing wTit of certiorari (App.) Koenen v. Ter- 
minal Railroad Ass’n, 280 S.W. 73. 

App. 1909. The action of the county 
court is under the control of superior courts, 
exercised by certiorari, — State ex rel. Saiiks 
v. Johnson, 121 S.W. 780, 138 Mo. App. 306. 

^=>15. — Subject-matter. 

Sup. Where the statute authorizing a 
proceeding makes no provision for review, 
certiorari may be maintained for that pur- 
po.se. — (1870) SiKHldy v. Pettis County, 45 Mo. 
3(51 ; (1872) City of St. Charles v. Rogers, 49 
Mo. 530. 

Sup. 1806. If orders of the probate court 
suspending an executor and appointing an 
administralor pending a contest of the will 
are not appealable, they may be review’ed by 
certiorari.— State ex rel. Alderson v. Moeh- 
lenkamp, 34 S.AV. 468, 133 Mo. 134. 

Sup. 1917. Supremo Court will, on cer- 
tiorari, quash judgment of Court of Appeals 
in its <q)inion conflicting with previous Su- 
preme Court opinion, but in absence of con- 
flict, judgment is not revicwable.— State ex 
rel. Arel v. Farrington, 197 S.W. 912. See 
Courts, <0=>231(4) in this Digest. 

Sup. 1928. Certiorari held proper to re- 
view judgment affecting election to be held 
before return term for appeal or writ of error. 
— State ex rel. Shartel v. Westhues, 9 S.W.(2d) 
612. 

Attorney General may attack by certio- 
rari judgments affecting powers of secretary 
of state In publishing legislative proposals. 
—Id. 

0^16. — Finality of determination. 

Cup, 1891, The order of the circuit court 
appointing commissioners to determine the 
points and manner of crossings and connec- 
tions of rallw’ays, and to assess the damages, 
is interlocutory, and cannot be reviewed by 
certiorari, which only lies in case of a flnal 
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•order or Judgment to determine the jurisdic- 
tion of the lower court. — State ex rel. Mis- 
souri Pac. liy, Co. V. Edwards, 16 S.W. 117, 
104 Mo. 125. 

Sup. 1804. Certiorari is not available to 
review an interlocutory order of the circuit 
eourt in a proceeding in which it has juris- 
diction, before the final determination of such 
proceeding, on the alleged ground that the 
circuit court had no jurisdiction to make the 
order. — State ex rtd. Walbridge v. Valliant, 
27 S.W. 370, 28 S.W. 5SG, 123 Mo. 524. 

App. 1802. A writ of certiorari does not 
lie until the proceedings sought to bo reviewed 
are completed, and a final determination had. 
— State V. Schneider, 47 Mo. App. 6(>0. 

App. 1008. Under Rev. St. 1800, § 5761 
(Ann. St. 1006, p. 2031), giving a mayor and 
city council jurisdiction to remove city of- 
ficers, such body, in i)roceedings against re- 
lator to impeach him as i)olice judge*, entered 
findings expressing profound regict that the 
evidence showed a lack of those characteris- 
tics on relator’s part wliich should mark a 
judge, and with such expression of judgment 
preferred to let the matter rest. JJelth not a 
final judgment, and not reviewable by cer- 
tiorari. — State ex rel. Knox v. Selby, 113 S. 
W. 6S2, 133 ]Mo. App. 552. 

App. 1012. Uortiorari reaches only to 
cases in which there an* final orders or judg- 
ments. — State ex rel. (loodman & (^o. v. Cir- 
cuit (^ourt of St. Francois County, 151 S.W. 
178, 168 Mo. App. 20. 

App. 1027. (Vrliorari must be founded 
upon final adjudication of malter involved. — 
State ex rel. Shaw State Rank v. rfctlle, 293 
S.W. 512, 220 Mo. App. 676. 

— Particular proceedings in 
civil actions. 

App. 1012. Where the face of the record 
on certiorari to review proceedings in the* 
county court shows Jurisdiction of the court, 
the matter of continuance ordered by such 
court is a mere part of tiie judicial proceed- 
ings wiiich tin* court had a right to deter- 
mine, and its actum thereon may not be re- 
viewed. — State ex rel. Farris v. Amick, 142 S. 
W. 1104, 161 Mo. App. 13; Id., 142 S.W. 1106, 
1107. 

— Special proceedings. 

See cjcplanation, page Hi, 

— — Summary proceedings. 

See explanation^ page Hi, 


^=»20. Acts and proceedings of public 
officers and boards and munio- 
ipalities. 

^=921. — Judicial nature of proceed- 
ings in general. 

Sup. A county collector made a settle- 
ment with the county court, and paid over 
the balance found due. Thereafter a newly- 
created county court appointed a committee 
to examine the collector’s accounts, which 
committw found that he had failed to collect 
a certain sum as penalties. The court, after 
directing the collector to pay such amount, 
entered judgment against him therefor. Held, 
that such proceedings were judicial, and that 
certiorari would lie. — (1870) Snoddy v. Pettis 
County, 45 Mo. 361 ; (1872) Owens v. An- 
drew County Court, 49 Mo. 372. 

Sup. Where the determination of a 
question by a board or officer is of a judicial 
character, sndi determination Is reviewable 
on certiorari. — (1871) State, on Petition of 
Taylor, v. St. l-iouis (k)unly Court, 47 Mo. 
594; (1872) State ex rel. Lathrop v. Dowling, 
50 Mo. 134. 

Sup, 1009. The courts can review the 
authority of a mayor and city council on writs 
of certiorari. — State ex rel. McEntt‘e v. 
Bright, 123 S.W. 1057, 224 Mo. 514, 135 Am. 
St. Rep. 552, 20 Ann. Cas. i)55. 

Sup. 1911. Rev. St. 1909, § 3674, pro- 
viding that, when the county seal of a coun- 
ty 'has l)et*n destroyed by the erosion of the 
banks of any river, the county court may 
selwt a suitable county seat where all courts 
of the county shall be held, etc., excludes the 
theory of the existence of power to establish 
a temi)orary county seat where the courthouse 
has been destroyed by fire, and there ai'e no 
j.uitable buildings at the county seat, but the 
act of th(* county court in removing the of- 
fices and ixM'ords to another place on such 
grounds is not judicial and is not reviewable 
on certiorari; “judicial action” being an ad- 
judicathm on the rights of the parties brought 
before the court by notice or proi*ess and on 
whose claim some decision or judgment is 
rendered. — State ex rel. Powell v. Shocklee, 
1 11 S.W. 614, 237 Mo. 460. 

Sup. 1925. “Exercise of judicial func- 
tioiLs” defined.— State ex rel. Davidson v. 
Caldwell, 276 S.W. 631, 310 Mo. 397. 

Nature of act determines whether ju- 
dicial or semijudicial function is performed. 
—Id. 
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^==>22. — Diioretionary acts. 

Sup. 1809. The action of a county court 
in subscribing to railroad stock and Issuing 
bonds for payment thereof is a discretionary, 
and not a Judicial, proceeding, and therefore 
not the subject of a review by writ of certio- 
rari from the appellate court. — In re Saline 
('bounty Subscription, 45 Mo. 52, 100 Am. Dec. 
» 87 . 

^= 3 » 23 . _ Legislative acts and ordi- 
nances. 

Sup. 1920. Action of judge of county 
circuit court flxlng boundaries of a drainage 
district under a petition asking that bound- 
ary lines of a district incorporated under Acts 
1913, pp. 232-207, bo extended is a legislative 
act, and not sul»ject to review by writ of cer- 
tiorari ; the in(*re fact that lands of relators 
are incorporated thereby in no manner affect- 
ing their rights so long as th(*ir propt'rty has 
ludther bt'cn benelited or damageil. — State ex 
r(‘l. Manion v. Dawson, 225 h5.W. 97, 284 Mo. 
490. 

Sup. 1920. Certiorari held not proper 
remedy to prevent expenditure of city funds 
for expense's of r(*fer(‘ndum election on ordi- 
nance.- Hawkins v. City of St. Joseph, 281 
S.AV. 420. 

— Executive and ministerial 
acts in general. 

Sup. 1911. Tli(‘ action of a county court 
in providing a suitahh* place for the recorder 
of dc'eds as authorized by Rev. St. ltK)9. § 
10305, is not judicial, but administrative, 
and an order directin'; the n'corder to remove 
his office* and records b ecause* the courthouse 
at the county seat has been destroyed by fire, 
and there is no suitaldc* building at the coun- 
ty seat in which to keep the office, is not re- 
vicwable on certiorari, wh(*ther the statute 
und(*r which the court acted is valid or not. — 
State ex n*l. Powell v. Shocklee, 141 S.W. 014, 
237 Mo. 400. 

^3^25. — Appointment or removal of 
officers. 

Sup. 1897. The appointm(*nt of a board 
that has charge of Institutes where teachers 
for the public schools are trained and licensed 
is a matter of such public concern as to be 
cognizable by certiorari on the relation of the 
attorney general. — Slate ex rel. Attorney Gen- 
eral V. Harrison, 41 S.W. 971, 43 S.W, 807, 
141 Mo. 12. 

Acts 1893, p. 255, § 10, requiring the coun- 
ty court “to ar)point, hy and with the advice 
of the county commissioners,” two members 


of the institute board, calls for the perform- 
ance of ministerial acts only, and hence the 
making of an appointment thereunder is not 
rcviewable by certiorari. — Id, 

Sup. 1907. Where relator was removed 
from his office of chief state grain inspector 
without being served with a copy of the 
charges and without a reasonable previous 
notice of hearing and an opportunity to have 
counsel or summon witnesses, the order of re- 
moval was without jurisdiction and was re- 
viewable on certiorari, no other proco(*ding 
for review having bc^en providt*d. — Stnte ex 
rel. Tedford v. Knott, 105 S.W. 1040, 207 Mo. 
1G7. 

Sup. 1914. The action on the county 
court of a county in removing a iiu'mber of 
the county highway board is reviewal)le on 
certiorari, where there is no statutory right 
of appeal, or writ of error, or other r(*me(iy. 
or wh(*re the court’s action was beyond its ju- 
risdiction, as defined by Const, art. G, JiS 1, 36. 
— State ex rel. Flowers v. Morchead, 105 S.W. 
740, 250 Mo. GS3. 

Sup. 1925. Uemovnl from office of consta- 
ble by township board of trustees subject to 
review in certiorari. — State ex rel. Davidson 
V. (’aldwell, 270 S.W. 031, 310 Mo. 397. 

— Audit and payment of claims. 

Sup. 1870. The auditing of a deimuid 
against the county is not a judicial proc(*<*a- 
ing to review which certiorari can be issuoa. 
— Phelps County v. Bishop, 40 Mo. 68. 

^=:927. Grounds in general. 

Sup. 1903. Thider (\jnst. Amend, art. 0, 
§ S, defining the jurisdiction of the Courts of 
ApiK'als, and excluding th(* cognizance of con- 
stitutional (luestions then'from, wh(*re an 
oianion of the Court of ApiK*als shows that in 
reacliing its decision no constitutional ques- 
tions were considered or involved, and it does 
not appear that the court in any way exct'cded 
its jurisdiction, as di'fiiied in the Constilution, 
certiorari will not lie to review its decision. — 
Slate ex rel. Hobart v. Smith, 73 S.AV. 211, 173 
Mo. 398. 

While, under Const. Amend, art. 0, § 8, the 
Supreme Court has a superintending control 
over the Courts of Appeals, and the power to 
issue writs of mandamus, quo warranto, and 
certiorari, and to hear and determine the 
same, certiorari brings up only the record, and 
jurisdictional defects apparent therein, and 
will not lie to review a judgment of the Court 
of Appeals on the merits. — Id. 
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Sup. 1024. Writ of certiorari i)erform8 
same office in Missouri as at common law, and 
is applicable, where court to which directed 
has no jurisdiction, or acts in excess or abuse 
of Its jurisdiction, or there is no remedy by 
ai>peal or writ of error. — State ex rel. Luns* 
ford V. Landon, 265 S.W. 529, 304 Mo. 654. 

Want or ezeess of Jnrlidiottom* 
^28 (1). In venernl. 

Sup. 1891. Certiorari is the proper writ 
on which to inquire into the jurisdiction of 
the lower tribunal or officer. — State ex rel. 
Missouri Pac. Uy. Co. v. Edwards, 16 S.W. 
117, 104 Mo. 125. 

Sup. 1925. Writ will He where attempt 
to exercise unauthorized i>owers is evident. — 
State ex rel. Davidson v. Caldwell, 276 S.W. 
631, 310 Mo. 397. 

Sup. 1929. Certiorari lies where court 
either has no jurisdiction or acts in excess 
of jurisdiction. — State ex rel. Barlow v. Holt- 
camp, 14 S.W. (2d) 646. 

App. 1908. A writ of certiorari is not 
confined to cases where there is an entire want 
of jurisdiction, but may be resorted to where, 
having jurisdiction, the tribunal makes an or- 
der exceeding its powers, but not to cases 
when no order is made. — State ex rel. Knox v. 
Selby, 113 S.W. 682, 133 Mo. App. 562. 

App. 1909. Certiorari is the proper rem- 
edy to restrain inferior courts or public offi- 
cers when they act in excess of their jurisdic- 
tion. — State ex rel. Sanks v. Johnson, 121 S. 
W. 780, 138 Mo. App. 306. 

App. 1914. The purpose of the writ of 
certiorari is to bring up the records of Inferior 
tribunals, such as county courts, to determine 
whether they have acted within their juris- 
diction. — State ex rel. Rippee v. Forest, 162 S. 
W. 706, 177 Mo. App. 245. 

App. 1926. The chief purjwse of the writ 
of certiorari is to keep inferior courts with- 
in the bounds of their jurisdiction. — State ex 
rel. Turner v. Penman, 282 S.W. 498, 220 Mo. 
App. 193. 

^5>28 (8). Declalons and proceedlns** of 
coarts, Jndvea and Jadlelal otttcers. 

Sup. 1890. Where the lower court con- 
fessedly has jurisdiction of the cause, an ap- 
plication for ctTtlorari will be denied, as it 
only reaches jurisdictional errors in the rec- 
ord. — State ex rel. Teasdale v. Smith, 14 S.W. 
108, 101 Mo. 174, following (1876) Hannibal & 
St. J. R. Co. V. State Board, 64 Mo. 294. 


Sup. 1890. A writ of certiorari from the 
Supreme Court to the judges of the Kansas 
City Court of Appeals will not be granted to 
review a case in which that court had juris- 
diction. — State ex rel. Teasdale v. Smith, 14 
S.W. 108, 101 Mo. 174. 

Sup. 1903. The writ of certiorari may be 
resorted to, not only in cases where it is al- 
leged that the lower court is absolutely with- 
out any jurisdiction whatever, but it also may 
reach and afford a remedy In cases where such 
court has jurisdiction, but undertakes to ex- 
ercise unauthorized powers. — State ex rel. 
Scott V. Smith, 76 S.W. 586, 176 Mo. 90. 

Sup. 1917. Supreme Court will quash 
record of Court of Appeals on certiorari 
where amount involved exceeded its jurisdic- 
tion, regardless of whether it followed the last 
decisions of the Supreme Court. — State ex rel. 
Long V. Ellison, 199 S.W. 984, 272 Mo. 571, 
quashing record in Court of Appeals Clark v. 
Long, 196 S.W. 409. 

App. 1916. Failure of Court of Appeals 
to follow ruling of Supreme Court, as reciulred 
by Const. Amend. 1884, § 6, held a jurisdic- 
tional excess which the Supreme Court on cer- 
tiorari may remedy by (luashing the judgment 
of the Court of Appeals. — Iba v. Chicago, B. 
& Q. R. Co., 182 S.W. 135, 192 Mo. App. 297. 

^a»28 (8). Acta and prooeedln^a of pnbllo 
ofllcera and board*. 

App. 1916. Though board of arbitration, 
convened by county superintendent of schools 
to settle boundary changes affecting school 
districts, is not required to make record of 
proceedings other than its finding, certiorari 
will lie to review and set aside Its proceedings 
for lack of or excessive exorcise of jurisdic- 
tion. — State ex rel. King v. Moreland, 189 S. 
W. 602. 

^=»29. Errors and Irregularities. 

Sup. 1910. Certiorari is not limited to 
reviewing questions of jurisdiction, but lies 
to review any error appearing on the face of 
the record which cannot be reached by ap- 
peal or writ of error. — State ex rel. Iba v. 
Mosman, 133 S.W. 38, 231 Mo. 474. 

Sup. 1914. Under Const, art. 6, § 6, and 
Amendment of 1884, § 8, the Supreme Court 
will on certiorari quash a judgment of a court 
of appeals, where it refused to follow the last 
previous rulings of the Supreme Court. — 
State ex rel. United Rys. Co. v. Reynolds, 165 
S.W. 729, 257 Mo. 19, quashing certiorari 
(1913) Nelson v. United Rys. Co. of St. Louis, 
158 S.W. 446, 176 Mo. App. 423. 
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App. 1909. An inferior tribunal or offi- 
cer having Jurisdiction to act, and invested 
with discretionary powers, cannot be con- 
trolled by certiorari by a superior tribunal, 
however imiiroperly the discretionary power 
has been excclsed, but an inferior court has 
no unrestrained discretion to act in matters 
over which it has no jurisdiction. — State ex 
rel. Hanks v. Johnson, 121 S.W. 780, 138 Mo. 
App. 300. 

^=»31. Defenses and grounds of opposi- 
tion. 

See explanation^ page Hi. 

^s»32. Bight of review. 

^=s>33. — Persons entitled. 

^s»88 ( 1 ). In general. 

Sup. 1914. Whore relator sued two rail- 
road companies for injuries resulting in the 
death of a passenger and during the trial dis- 
missed as to one of the defendants for a fail- 
ure to prove a cause of action, the rights of 
the railroad companies inter se became imma- 
terial, and relator had no interest in such is- 
sue. — State ex rel. Mersereau v. Ellison, 168 
S.W. 744, 200 Mo. 129. 

^=988 ( 2 ). DeclalonB and iiroeredings of 
conrtM, Judgea and Judicial olHccra. 

Sup. 1917. Where mandamus is aoard- 
ed against a probate jiulge to reipilre appoint- 
ment of an individual as an administrator, 
the judge is such an intere8t<‘d party that he 
may bring certiorari to review the order. — 
State ex rel. Thompson v. Nortonl, 191 S.W. 
429, 269 Mo. 562. 

^=988 (8). Acta and procccdinga of pabllo 
olHccrs and board h and mnnlcl- 
lialitieii. 

App. liM)8. A resident and owner of ani- 
mals has such a personal interest ns entitles 
him to apply for a writ of certiorari to review 
the election on a proposition to restrain ani- 
mals from running at large. — State ex rel. 
Martin v. WiLson, 108 S.W. 128, 129 Mo. App. 
242. 

^=»34. — Estoppel or waiver. 

Sup. 1920. Where plaintiff consented to 
remittitur required by the Court of Appeals 
as condition to affirmance of a judgment in 
his favor, he cannot, on defendant's applica- 
tion for certiorari to quash the decision on the 
ground of conflict with opinions of the Su- 
preme Court, attack the reciuirement as to re- 
mittitur. — State ex rel. St. Louis, I. M. & S. 
R. Co. V. Reynolds, 226 S.W. 564, 286 Mo. 204, 
modifying opinion, Schulz v. St. I/)uis, I. M. 
& S. Ry. Co., 223 S.W. 757. 


n. PBOCEFDTlfOti Aim DETEB- 
MIHATION. 

^s 935. ^iiriidietloii. 

Sup. 1872. Proceedings for a certiorari 
must be commenced in the circuit court, un- 
less, for special reasons, complete justice can- 
not bo done, In which case proceedings may 
be commenced in the Supreme Court — Owens 
V. Andrew County Court, 49 Mo. 372. 

Sup. 1873. Under Act 1859 (Sess. Acts 
1859-60, p. 10) the clerk of the Kansas City 
court of common pleas has authority to issue 
writs of certiorari.— Hopkins v. Seiger, 53 Mo. 
232. 

Sup. 1876. The Suiireme Court having 
no jurisdiction to review the judgment of an 
inferior court in a contest of the election of an 
officer, other than a state oflficer, it cannot 
assume such jurisdiction by certiorari. — ^Brit- 
ton V. Steber, 62 Mo. 370. 

Sup. 1893. Where, on application to the 
Supreme Court for a writ of certiorari, it 
appears that the circuit court had the power 
to issue the writ as prayed for, and that the 
cause was not one of more than ordinary im- 
p(>rtance, the writ will be denied. — State ex 
rel. Brennan v. Walbrldge, 22 S.W. 893, 116 
Mo. 656. 

Sup. 1914. A judge of the Supreme 
('ourt may, under Const, art 6, 9 8, Amend- 
ment of 18tS4, issue in vacation certiorari to 
a court of appeals to quakh its Judgment. — 
State ex rel. United Rys. Oo. v. Reynolds, 165 
S.W. 729, 257 Mo. 19, quashing certiorari 
(1913) Nelson v. United Rys. Co. of St Louis, 
158 S.W. 446, 176 Mo. App. 423. 

Sup. 1920. Proceedings for certiorari 
should be commenced in the circuit court un- 
less for sixxjial roa^n complete justice can- 
not be done, in which case the proceedings 
may be commenced in a Court of Appeals or 
in the Supreme Court. — State ex rel. Gardner 
V. Hall, 221 S.W. 708, 282 Mo. 425. 

A writ of certiorari directed against the 
state board of eiiualizatlon cannot be con- 
sidered a transitory action. — Id. 

A writ of certionirl directed to the state 
board of equalization comprehends all the 
essential elements of a suit, a moving and an 
adverse lairty, and the necessity of a decision 
determining the issue, and may be classified 
as n suit within the meaning of the venue 
statute (Rev. St. 1909, § 1751), though it is not 
a “suit” in the ordinary acceptation of the 
term. — Id. 
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The writ of certiorari, though not an or- 
dinary summons, performs the same office, 
and each requires the act of a ccmrt to render 
it effective under Const, art. <3, § 38, so that 
the proceeding may be con«?idere(l as a “suit 
commenced by summons” to which the venue 
statute (Kev. St. 1000, § 1751) aipplies, though 
an ordinary summons is directed to the officer 
under section 1750. — Id. 

Cnder Const, art. 10, § 18, and Iiev\ St. 
1900, c. 117, art. 4, the state board of inpiallza- 
tion rt'sides and can be found only in the state 
capital, so that certiorari can .l)e brought 
against it only in that county, under Rev. St. 
1009, § 1751, requiring suits to be brought in 
the county where defendant resides or where 
plaintiff resides and the defendant may be 
found. — Id. 

Certiorari questioning the validity of the 
action of the hoard of eiinallzation in fixing 
the value of proiK'rty for piinposc^s of taxti- 
tlon is not a suit whereby title to real t^tate 
may be afftH'ted, or for the enforcenumt of the 
lien of a si>efial tax hill thereon, and there- 
fore cannot l)e brought within tli(» tH.ain>ty 
where the proq)erty taxed is l(K*nt(Ml, under 
Rev. St. 1009, H 1753, as amended by 1.41 ws 
1015, p. Id. 

Though certiorari to review an order of 
the state board of equalization, e(iualizing as- 
sessment of property for taxation, is, cK)rrect- 
ly si>eaklng, a liKtal aetion, it accrues, not at 
the place of the taxiKiyer's r(‘sidence or the 
l(K*ation of the property etpialized, but at the 
state capital where the board Siit and made 
the order complained of. — Id. 

Since the officers (Huistitiiting the board 
of equalization are the executive beads of dt^- 
partments of the state govcriiiiKuit. wliose du- 
ties require tlu*ir i)r(*Meiice at the capital, 
circuit courts elsewhere slould not grant cer- 
tiorari against tliem, rc^iniriiig their attend- 
ance in other places to the interference with 
th(*ir duties and the prejudice of the public 
welfare. — Id. 

€=:»36. Presentation of objections and 
exceptions in original proceed- 
ing. 

Sup. 1014. Where, in an action by a 
common laborer for personal injuries confin- 
ing him to bt*d for more than three weeks, 
there was no evidenci^ of value of his time 
lost, a judgment of the C\mrt of Appeals af- 
firming tile judgment for plaintiff on a verdict 
rendered under instructions authorizing a 
finding for time last would not \k' (luaslied as 
conflicting with prior decisions of the Su- 


preme Court, in the alisence of any requested 
charge limiting a recovery to nominal dam- 
ages for loss of time. — State ex rel. United 
Rys. Co. V. Reynolds, 165 S.W. 720, 257 Mo. 
10, quashing certiorari (1013) Nelson v. Unit- 
ed Rys. Co. of St. Ixiiiis, 158 S.W. 446, 176. 
Mo. App. 423. 

Sup. 1920. C^)ntentions not presented to. 
or decided by the Court of Appeals cannot be 
made the basis of a ruling quashing its r(*cord 
on <*ertiorari, on the ground its opinion is in 
conflict with <!ontr()lliiig decisions of the Su- 
preme Court. — Stale ex rel. City of St. Joseph 
V. Ellison, 223 S.W. 671, (luashing certiorari 
(App. 1010) Bradford v. City of St. Joseph, 214 
S.W. 2S1. 

Sup. 102.”. An alleged eriv>r not assigneil 
or considered by (he Court of Apiieals cannot 
l>e reviewxHl by tbc' Sni)reme Court on certio- 
rari. — ^State ex rel. Shaw' Transfer Co. v. 
Trimble. 250 S.W. 384, (|uasliing certiorari 
(Api). ll>22) Burke v. Shaw Transfer Co., 243 
S.W. 440. 

®=»37. Parties. 

Sup. 1025. Party or parti(‘S defendant 
prerequisite^ to issuance of writ. — State ex 
rel. Jacobs v. Trimlde, 274 S.W. 1075, 810 Mo. 
150. 

Court held without power to issue writ 
wiiere relator d(‘C(‘as(*d when wuit applied lor. 
—Id. 

Sup. 1025. Towiisliip not necessary par- 
ty to proceedings to quash ouster of coiista])Ie 
and appoint mtmt of succ(‘.-sor by towiisliii) 
board. — State' ex re'l. Davidson v. (’aldwell, 
276 S.W. 631, 310 Mo. 3J)7. 

App. 1M)7. A writ of etuiiorari cannot 
be elire^cteul to an e»x-e)lficial, afte'r lie lias iiart- 
ed with the recorel sought to be breiught up. — 
State ex rel. Clark v. Souders, 00 Mo. App. 
472. 

(^:=>38. Time of taking proceedings. 
<^39. — In general. 

Sup. 1027. Delay or four months afte'r 
order removing e-anse* tei federal court, before 
applying for wuit of certiorari elid not pre- 
clude' granting of writ, wliere no injustice re- 
sulted. — State ex rel. Hancock v. Palkenhain- 
er, 291 S.W. 466, 316 Mo. C51. 

Sup. 1927. Timeliness of application for 
certiorari on ground eif illegality of Court of 
Api:eal«’ actions as const itnte'd w^as foreclosed 
by is uanco of w rit. (Per Walker, C. J., and 
Graves, J.) — State ex rel. Allen v. Trimble,. 
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207 S.W. 378, 317 Mo. 751, quashing record 
(1020 Allen v. Best, 270 S.W. 728, 220 Mo. 
App. 1041. 

Court of Appeals’ contravention of Su- 
premo Court rulini? by proceeding with one 
regular judge and special judge agreed on by 
parties held timely raised in petition for cer- 
tiorari. (Per Walker, C. J., and Graves, J.) 
—Id. 

Sup. 1027. Timely application must be 
niad(' to Court of Appeals for stay of mandate 
pending application for certiorari for conflict 
of decisions. — State ex rel. Al. G. Barnes 
Amusement Co. v. Trimble, 300 S.W. 1004, 
31S Mo. 274. 

^=9^0, Constitutional and statutory 

limitations. 

Sup. 1021. Under Rev. St. 1019, § 1520, 
recpiiring the clerk of the Supreme Court to 
certify a copy of the opinion to the circuit 
court within 30 days iiftor filing, made ap- 
'plicabh* to the Court of Appeals by Ck>nst. 
art. (», ^ 15, .30 days after t'he denial of a re- 
hearing is, in ordinai*y cases, a reasonable 
time for aggrieved iKirtit'S to apply to the Su- 
prem(‘ (’onrt for a writ of certiorari. — State 
ex rel. Berkshire v. Ellison, 230 S.W. 070, 287 
Mo. 0.54. 

<@=>4<1. — — • Ijaclies, 

Sup. 1921. Where an application for a 
writ of <*ertiorari to review a judgment of the 
Court of Appc^als was made more tlian a year 
afttT the opinion of the Court of Apiieals 
was hand(*d down, more than nine months 
after the denial of a relu'aring, and some sev- 
<^n months after the mandate had gone down 
and acted upon by the entry of the judg- 
ment direcited by the Court of Api^nils, and 
tliough it was claimed that the d(4ay was due 
to an atteni])t by mandamus to comiKd the 
writing of the opinion below so as to slate 
the facts, the applu-ation w^as barred by 
laches. — State ex rel. Berkshire v. Ellison, 230 
S.W. 970, 287 Mo. 054. 

As to laches in applying for certiorari to 
rer^dew an opinion of the Court of Appeals, 
the opinion was not a finality until after a 
motion for rehearing was overruled, but there- 
after it was a finalily so far as that court was 
concerned, uul(\ss it changed its opinion and 
judgment of its own motion. — ^Id. 

A ii>arty aggrieved by a judgment of the 
Court of Appwils should be granted reason- 
able time to api)ly to the Supreme Court for 
a writ of certiorari and procure a ruling of 


that court thereon If notice Is given of the de- 
sire to apply for such writ. — Id. 

Sup. 1925. Defendant in divorce action 
■who took no steps to procure setting aside of 
decree or review tliereotf until the term of 
court at which decree w'as rendered had 
passed, and until after remarriage of plain- 
tiff, was guilty of such laches as to preclude 
relief on original certiorari in Supreme Court. 
— State ex rel. Kennedy v. Hogan, 267 S.W. 
619, 306 Mo. 580. 

Sup. 3925. Application for certiorari not 
delayed too long when within 30 days of over- 
ruling motion for rehearing. — State ex rel. 
Scott V. Trimble, 272 S.W. 06, 308 Mo. 123, 
quashing record (1924) State ex rel. and to 
Use of Clinkscales v. Scott, 261 S.W. 680, 216 
Mo. App. 114. 

Sup. 1927. Generally, mere lapse of 
time will not preclude granting writ of cer- 
tiorari. — State ex rel. Hancock v. Falken- 
haiiier, 291 S.W. 406, 310 Mo. 051. 

Sup. 1927. Application in Court of Ap- 
peals for certiorari for conflict of decisions, 
filed more than 30 days after overruling mo- 
tion for rehearing, held too late, notwithstand- 
ing motion to certify case to Supreme Court. 
— State ex rel. Al. G. Barnes Amusement Co. 
V. Trimble, 300 S.W. 1004, 338 Mo. 274. 

^:^42. Petition or other application. 

<^42 (%). Autliority or competency to 
maKe. 

Sup. 1925. Certiorari is a discretionary 
writ and application must be made for it. — 
State ex rel. Jacobs v. Trimble, 274 S.W. 1075, 
310 Mo. 150. 

<^=:9l2(l). Formal reqalviteii in v^neral. 

8fcc cxplanalion^ page Hi. 

4@=:942 (2). Slirnature and verification. 

See rxtilanaiion, page Hi. 

^=s»42 (8). SnlHciency of allcflratlona In 
areneral. 

Sup. 1915. The issuance of an order and 
notice to show cause w hy a writ of certiorari 
sliould not issue held not to prevent refusal 
of the application for tlio writ if a proper 
sliowdng be not made. — Stjite ex rel. McCor- 
mack V. MePheeters, 17S S.W. 761. 

Sup. 3915. Under rules 33, 35 (169 S.W. 
ix, xii), enough of tile record necessary to 
present the point for the decision must, on 
certiorari to quash a judgment of a Court of 
AhmmiIs, be presented In printed abstract. — 
State ex rel. Pedigo v. Robertson, 181 S.W.. 
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9S7, dismissing oortiorarl State v. Pedigo, 176 
S.W. 556, 190 Mo. App. 293. 

Sup. 3924. Certiorari will be denied, un- 
der rule 34 of the Supreme Court, where cases 
cited in petition show no rule of law conflict- 
ing, on facts before it, with decision of Court 
of A'lupwils sought to he quashed. — State ex 
rel. Smith v. Allen, 267 S.W. 843, quashing 
certiorari (App.) Smith v. Donk Bros. Coal & 
Coke Co., 260 S.W. W5. 

Sup. 1927. Certiorari petition alleging 
Illegality of Court of Appeals’ actions and 
supporting suggestions urging contravention 
of Supreme Court ruling in case not cited in 
petition held sufficient (Suprt^me Court rule 
34). (Per Walker, O. J., and Graves, J.) — 
State ex rel. Allen v. Trimble, 297 S.W. 378, 
317 Mo. 751, quashing record (1926) Alk»n v. 
Best, 279 S.W. 728, 220 Mo. App. 1041. 

App. 1917. Conclusions in petition for 
writ of certiorari that certain matters are 
insufficient, or improi>er, or void, or illegal 
should be acconiipanieil by alk*ga11ons show- 
ing wherein or why matters coniplalne<d of 
were Improper. — State ex rel. Morrison v. 
Sims, 201 S.W. 910. 

(4). Allefratlons of error. 

Sup. 1019. On certiorari to quasih the 
opinion and judgment of a Court of ApiKiils 
ns in conflict with previous de<*ision8 of the 
Supreme Court, relator assumes the burden to 
point out previous opinions of the Supreme 
Court impugned by the alleged conflicting de- 
cision of the Court of Appeals. — State ex rel. 
Kansas City Theological Seminary v. Ellison, 
216 S.W. 967. 

Sup. 1922. Supreme Court Rule 34 (228 
S.W. X), retiulring that the i)etition for a writ 
of certiorari to quash the judgment of a Court 
of Appeals for failure to follow the last con- 
trolling decisions of the Supreme Court shall 
concisely set out the issue presented to the 
Court of Appeals, and show how the conflict- 
ing ruling arose, does not require a statement 
erf the facts in the case, hut merely requires 
a statement of the issues presented by the 
Court of Appeals, the rulings thereon, and 
wherein and in what manner the rulings con- 
flict with the decisions of the Supreme Court. 
— State ex rel. Nafziger Baking Co. v. Trim- 
ble, 247 S.W. 146. 

^S 942 (5>. SSxeiialBiv falinre to appeal. 

See explanaiionf page tit. 

As»42 (O). Aflldavlt of merits and sood 
faith. 

See explanationf page in. 


^=:»42 (7). Records or exhibits. 

Sup. 1915. On certiorari to quash a 
judgment of one of the Courts of Api>eals, the 
opinion of the Court of Appeals, as well as 
its entries and judgment, are part of the rec- 
ord, and where not (jontained in a printed ab- 
stract, as required by Supreme Court rules 
13, 35 (169 S.W. ix, xli), the writ must be dls- 
misscid. — State ex rel. Pedigo v. R(yi>ertsoii, 
181 S.W. 987, dismissing certiorari State v. 
Pedigo, 176 S.W. 556, 190 Mo. App. 293. 

^r:942 (8). Defects and objections. 

Sup. 1911. Where resiwndents in certio- 
rari made a return without objecting to the 
want of sufficient interest of relators to iiiain- 
taiii the proceedings, and relators moved for 
judgment on the pleadings, respondents un- 
der Rev. St. 1909, § 1804, waived the question 
of relators’ Interest in the proceedings, though 
the motion for judgment is treated as a gen- 
eral demurrer searching the whole reconl and 
atkicklng the first fatal defect. — State ex rel. 
Powell V. Shocklee, 141 S.W. 614, 237 Mo. 460. 

Sup. 1927. Court of Appeals’ jurisdic- 
tion must be determined on certiorari, despite 
ordinarily fatal irregularities in presentation 
of application. (Per Walker, C. J., and 
Graves, J.)— State ex rel. Allen v. Trimble, 
297 S.W. 378, 317 Mo. 751, quashing record 
(1926) Allen v. Best, 279 S.W. 728, 220 Mo. 
App. 1041. 

^s»42 (9). Amendment. 

See explanation, page iit. 

^=:»43. Bond or other leourlty and pay- 
ment of ooite and feei. 

See explanation, page Hi. 

^=:>44. Allowance and istnance of writ. 

Sup. 1873. Under Sess. Acts 1859-60, p. 
10, the clerk of the Kansas City court of c**om- 
mon pleas has authority to issue writs of cer- 
tiorari. — Hopkins v, Selger, 53 Mo. 232. 

Sup. 1900. After a writ of certiorari has 
been issued, and the record of the inferior 
court has been certified in response thereto, it 
is too late for the court to then determine 
whether the writ was awarded in the proper 
exercise of its discretion. — State ex rel. Ham- 
ilton V. Gulnotte, 57 S.W. 281, 156 Mo. 513, 
50 L. R. A. 787. 

Sup. 1914. Judge of Supreme Court may 
issue in vacation certiorari to court of ai)- 
peals to qua^ Its judgment — State ex rel. 
United Rys. Oo. v. Reynolds, 165 S.W. 729. 
See Certiorari, ^35 in thie Digest. 
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Sup. 1025. Proceeding commenced by 
filing petition or application in proper court. 
— State ex rel. Jacobs v. Trimble, 274 S.W. 
1075, 310 Mo. 150. 

Sup. 1925. Irregularity of issuance waiv- 
ed by adoption or recognition of writ by court 
and parties throughout proceeding. — State ex 
rel. Davidson v. Caldwell, 276 S.W. 631, 310 
Mo. 397. 

^==>45. Form and requisites of writ. 

Sup. 1927. On certiorari to Court of Ap- 
l>eals, Supreme Court may regulate command 
of writ in accordance with purpose. — State 
ex rel. Union Biscuit Co. v. Becker, 293 S.W. 
7S3, 316 Mo. 865, quashing re(*ord and judg- 
ment (App. 1925) Spina v. Union Biscuit Co., 
273 S.W. 428. 

^=»46. Serrioe of writ or notice of pro- 
ceeding. 

Sup. 1920. The writ of certiorari should 
be served by an offlctT charged by law with 
the execution of process the same as the sum- 
mons, which is rei)e>at(Hlly lermetd an original 
writ by Kev. St. 190i), c. 21, art. 4, — State ex 
rel. Gardner v. Hall, 221 S.W. 70S, 282 Mo. 
425. 

^==>47. Supersedeas or stay of proceed- 
ings. 

Sup. 1921. The filing of an application 
to the Supreme Court for a writ of certiorari 
and the granting of the writ thereon stays 
all further proceedings in the Court of Ap- 
peals. — State ex rel. Berkshire v. Ellison, 230 
S.W. 970, 287 Mo. 054. 

App. 1892. A writ of certiorari, issued 
by the circuit court to the county court, pend- 
ing applications for dramshop licenses, to re- 
move the proceedings on such applications, 
does not operate to stop further proceedings, 
and the members of the county court are not 
guilty of contempt in issuing licenses after 
the Issuance of the certiorari. — State v. 
Schneider, 47 Mo. App. 660. 

^=:»48. Return and record* 

4^49. — In general. 

Sup. 1910. The return to certiorari is 
confined to the record called for by the writ, 
and the only duty devolving on the court to 
which the writ is addressed is to send up the 
record called for, the validity of which will bo 
adjudged by what it shows on its face. — State 
ex rel. Attorney General v. Patterson, 129 S. 
W. 894, 229 Mo. 364. 

Sup. 1925. Filing of return to writ by 
respondents waives defects in issuance. — 


State ex rel. Davidson v. Caldwell, 276 S.W. 
631, 310 Mo. 397. 

Sup. 1927. On failure to file printed ab- 
stract of rtvord, proceedings for certiorari to 
review opinion of Court of Appeals cannot be 
considered (Supreme Court liules 11-13, 33). 
— State ox rel. Egan v. Trimlile, 291 S.W. 468. 

Supreme Court rules, requiring filing of 
abstract of record on certiorari to Court of 
Appeals, cannot be waived (Supreme Court 
Rules 11-13, 33).— Id. 

Sup. 1927. Return to writ of prohibition 
has no place on certiorari to review Court of 
Appeals record (Const. Amend. 1884, § 8). — 
State ex rel. Johnson v. Arnold, 297 S.W. 59, 
317 Mo. 858. 

App. 1927. Only return that can he made 
to writ of certiorari is record called for by 
writ itself. — State ex rel. Shaw State Bank 
V. Pfeffle, 293 S.W. 512, 220 Mo. App. 676. 

4=^50. — — Scope and contents of record 
or transcript. 

Sup. 1875. The writ of certiorari merely 
•brings up the record and proceedings of the 
lower court. — Rogers v. Clinton County Court, 
00 Mo. 101. 

Sup. 1896. That petitioner, on certiorari, 
is permitted to read in evidence, without ob- 
jection fix)m a so-called bill of exc*eptions, 
signed by the members of the board, and pur- 
IHirting to c-ontain the evidence adduced by 
him before it, and its action thereon, does not 
make it part of the record. — Blocklock v. 
Board of Equalization of Gentry County, 36 
S.W. 1132. 

Sup. 1905. The writ of certiorari brings 
up only the record proper of the tribunal to 
which it is addressed, and does not bring up 
the evidence on which the judgment of that 
tribunal is founded. — State ex rel. Bentley v. 
Reynolds, 89 S.W. 877, 190 Mo. 578. 

Sup. 1907. Certiorari to quash the rec- 
ord of a city Iward of health, declaring a man- 
ufacturing plant a nuisance, brings up for 
review only the record proper, and does not 
bring up the evidence, and the court cannot 
determine whether tlie evidence justified the 
conclusion of the board in adjudging the plant 
a nuisance. — State ex rel. Parker- Washington 
Co. V. City of St. Louis, 105 S.W. 748, 207 Mo. 
354, 123 Am. St. Rep. 376. 

Sup. 1915. On certiorari to Court of Ap- 
peals. opinion below held conclusive that facts 
warranted instruction, but whether the peti- 
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tion warranted it should 'be determined from 
the petition ; it being as mueh a part of the 
record as the opinion. — State ex rcl. National 
Newspapers’ Ass’n v. Ellison, 170 S.W. 11. 

Sup. 1910. Where opinion of Ck>iirt of 
AppesiLs expressly rt'ferred to order of pub- 
lication of city's ordinance and made it basis 
of distinct holding, order of publication was 
Incorporiited in opinion and Avas to be treated 
and examined on certiorari as part of it. — 
State ex rel. Hayes v. Ellison, 191 S.W. 49. 

Sup. 1920. In certion»ri to roA’lew the 
opinion of a Ooairt of ApiRvils. refertuice in the 
opinion to a written doeuiu(*nt in the case, 
such as a pleading or an instruction, makers it 
ns much a i>ju-t of the opinion as if fully writ- 
ten out therein, and the iRtition may be con- 
sidered in full. — State ex rel. Kansas City v. 
Ellison, 220 S.W. 49S, 2S1 Mo. 0(i7, quashing 
record of Court of Apinvils (Apil>. 1919) Bar- 
nett V. Kansas City, 214 S.W. 240. 

Sup. 1922. In certiorari to review opin- 
ion of the Court of Aiq)t‘als, where there was 
reference in the opinion to an instruction 
Which is not sot out in the rtHH>rd before the 
Supreme Court, the re<‘ord before the ('ourt 
of ApiK^als may be looked to and the instruc- 
tion ( xarniiK'd. — State c\ r(4. Vogt v. Ueyn- 
obls, 244 S.W. 929, 295 Mo. 375, (luashing 
record (.App. 192(b Vogt v. United Bys. Co. 
of St. Louis, 229 S.AV. 75. 

Sup. 1023. On certiorari to quash the 
rcR*ord of the Court of Appeals on the ground 
that its decision construing an insurance 
cy was ('ontrary to prior de<‘isions of the Su- 
preme Cbiirt. when* the decision O'f the Court 
of Appeals referred to and quotinl freely from 
the i)olicy and by-laws of the insurance com- 
pany, the contract and by-laws were there- 
by drawn into tin* opinion by reference and 
wt'i'e for consideration by th<* Supreme Court 
as if they had been written into it in full. — 
State ex rel. Western Aiitoniol)ile Ins. Co. T. 
Trimbh*, 219 S.W. 902, 297 Mo. OaO. 

Sup. 1923. On certiorari to review the 
judgment of a C'our.t of Appeals, written docu- 
ments refernHl to in the aiq)ellate court’s 
opinion are I'onsidered to be within the opin- 
ion as fully as if written out therein, and are 
to ibe examined as iRirt. of opinion under re- 
view. — State ex rel. Seihel v. Trimble, 253 S. 
W. 215. 299 Mo. 1G4, quashing certiorari 
(Api>.) Price v. Seibel, 253 S.W. 212. 

Sup. 1923. The Sui)reme Court, after it 
acquires jurisdiction of an alleged confllet 
case, may refer to lncoi*i)orated matter con- 


tained in the opinion of the Court of Api>eals, 
for the driails of the case in that court. — 
State ex rel. A'ulgamott v. Trimihle, 253 S.W. 
1014, 300 Mo. 92, quashing opinion (App. 1922) 
Vulgamott y. Payne, 245 S.W. 592. 

Sup. 1924. On certiorari to quash rec- 
ord of CVuirt of Api>eals, on ground of con- 
flict with dcR'lslons of Sui)reme Court where 
that court in its opinion referretl to a cross- 
11)111, Supreme (\>urt is authorized to l(K)k at 
cross-l)ill as shown in the re<?ord. — State ex 
rel. .John Ilaiieoek ^lut. Eife Ins. Co. of Bos- 
ton V. Allen, 297 S.W. S.32, 3(X1 Mo. 197, tiuash- 
ing writ of <-ertlorari (Ai>i>. 1923) Cradick v. 
John lIane(H‘k ^lut. Life Ins. Co. of Boston, 
Mass., 259 -S.AV. 501. 

Sup. 1025. llt*eord in certiorari to <iuash 
opinion of Court of App(*als should eoiitaln 
only iK'titioii. exhibits, and subseciuent pro- 
ceedings*.— State ex rel. Missouri Gas iV: Elec- 
tric* Service Co. v. Trimble, 271 S.W. 43, 307 
Mo. 5.39. 

Sup. 1925. Any instrument referred to 
in opinion of (\)urt of ApiK*als becomes part 
of record to lx* considc'red by Supr(*mc (’oiirl. 
—State ex rel. lllrsch v. Allen, 274 S.W. 353, 
dismissing c<‘rti()rari (App. 1924) Slate v. 
Hirsch, 290 S.W. 557. 

Sup. 1920. On certiorari to quash opin- 
ion of C<)urt of Api)eals as eoiitravening eon- 
tr<dling decision of SuprcMiie ('ourt, opinion 
of Court of ApiK*als constitutes the record. — 
State ex rel. Taylor v. Danes, 2S1 S.W. 39S, 
313 Mo. 2(>(), quashing writ of certiorari (App. 
1925) Taylor v. Security Ben. Ass*n of Toix}- 
ka, Kan., 270 S.W. 132. 

Sup. 1927. On certiorari Supreme Court 
should go to opinion of Oairl of Ai)iM'als for 
facts. — Stat(‘ ex rel. Union Biscuit (%>. v. 
Becker, 193 S.W. 7iS3, 3Tt> Mo. S95, quashing 
record and jiidgment (Api». 1!)25) Si)ina v. Un- 
ion Bi.scuit Co., 273 S.W. 42.S. 

Oil certiorari, Supreme Court will ('xam- 
liie matter iiicoriM)ratt‘d by r(*ferene(* in opiu- 
ioii of C(»urt of Appeals if subject-matter of 
ruling therein. — Id. 

C)i>iiiion of (%)urt of ApjK'als that i>ctitIon 
contained three assigiiim'iits of negligence 
7u\'d to make petition part of opinion and 
recc.rd b(‘for(* Suiiremc Court on certioraii. 
—Id. 

Sup. 1927. Supremo Court acquiring ju- 
risdicth/ii on grouml of conflict can take cog 
nizance of writ ten documents referred to i i 
Court of ApiK*uls’ oiiiiiiun. — State ex r< 1. 
Locke V. Trimble, 298 S.W. 782. 
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Sup. 1928. Supreme Court, on certiorari, 
will examine petition, Insufliclency of which 
constituted basis for judfnnent of Court of 
Appeals. — State ex rel. Levine v. Trimble, 8 
S.W.(2d) 927. 

App. 1895. While in compliance with a 
writ of certiorari to the mayor, reipiirinj; him 
to certify all the proceedings and evidence 
had and taken on the trial of relator on 
charges of misconduct, incomia'tency, and 
iK'.'^lect of duty in his office of health commis- 
sioner, the evidence was returned to the cir- 
cuit court, it was no jjart of the record, and 
not properly before the court. — State ex rel. 
Brennan v. Walbrid^'e, (j2 Mo. App. 102. 

App. 190.5. In certiorari to remove to the 
St. I^mls Court of Api)eals the re(*ord of the 
excise commissioner in ndation to j^ranting a 
dramshop lict'iise, the court, on suffirestion of 
a diminution of the record, cannot compel the 
commissioner to make a record of certain al- 
lefj:ed flndliifrs and certify them as part of the 
record. — State ex rel. Sager v. Mulvihlll, 8tS 
S.W. 775, 113 Mo. App. .324. 

Statement of matters not of 

record. 

Sup. ISJki. That iK'titioner, on certiorari, 
is permitted to read in evidence, without ob- 
jection, from a so-called bill of excei)tion.s, 
sigiK^d by the memluTs of the board, and pur- 
ixnting to contain the evidence adduced by 
him before it, and its action thereon, does not 
make it part of the record. — Ward v. Board of 
E(]nalizatioii of Gentry County, 30 S.W. 048, 
135 Mi». ;J(J9. 

Sup. 1890. Certiorari to review refusal 
of bail by the county court cannot bring up the 
evidc*nc(» adduced before it on ln*aring of the 
writ of halxNis corpus to obtain bail, the court 
being of statutory origin, and no provision 
having Ina^ii made for pri'serving evidence 
taken before it and making it part of its rec- 
ord. — State ex rel. Mollineaux v. Madison 
County Court, 37 S.W. 1120, 130 Mo. 323. 

Sup. 1913. In response to a writ of cer- 
tiorari, the duty of the court and clerk to 
which the writ is addressed is confined to 
sending up the record called for, the legality 
of which will be determined by the Supreme 
Court. -In re Breck, 158 S.W. 84.3, 252 Mo. 
302 ; State ex rel. Tebbetts v. Iloltcamp, 158 
S.W. 853, 252 Mo. 333. 

©=352. — Bill of ezoeptions. 

App. 1890. While in some cases a bill 
of exc('ptions may preserve proceedings other- 
wise not of record and make them a part 


thereof, when there is no provision for a bill 
of excx'ptions, the record propc^r is all that 
can he reached by a writ of certiorari. — State 
ex rel. Harrah v. Cauthom, 40 Mo. App. 94. 

©;^53. — Making, form, and requl- 
■ites. 

Slip. 1921. Certiorari is a common-law, 
remedial writ, and at the instance of a pri- 
vate party may issue only at the sound dis- 
cretion of the court, and w’hen issued the court 
may fix such date for answer and ri^turn as 
it maj' deem proper. — State ex rel. Plummer 
V. Gardner, 234 S.W. 53. 

App. 1807. The legal control and cus- 
tody of the records of the county couit of 
(Crawford (rounty belongi*d to the court as con- 
stituted at the time a writ of certiorari was 
appliCHl for, and hence no return can be rt^ 
<iuired of ex-members of such court. — State 
ex rel. Clark v. Senders, G9 Mo. App. 472. 

App. 1897. In obedience to a writ of cer- 
tioiari to review proct^edings to change the 
houndary line l>etween sehool districts under 
tlio school law (Bev. St. 1889, § 7972), the de- 
fendant county commissioner made return 
that he knew nothing of the matter referred 
to in the writ, and tlmt he had no paiKU's or 
records connected therewith, except one, 
which he ccrtifi(*d to tlie court, and which was 
a mere statement or ])(‘tition purporting to be 
signed by certain qualified voters of the two 
school districts, and which merely recited the 
action of the t\vo districts and requested the 
county commissioner to act in the premises as 
the statute provided. llvUl, that the return 
brought up no matter ui)on which the circuit 
court could act, and relator’s motion to (piasli 
“tlie pretended order changing the boundary 
line” was i>roporly overruled. — State ex rel. 
School List. V. Williams, 70 Mo. App. 238. 

App. 1917. In certiorari to county su- 
perintendent of schools to (luash proceedings 
for organization of consolidated school dis- 
trict, jurisdiction of sucli inferior tril)unal as 
one concerned in proceeding ntH‘d not appear 
on face of any si)ccial paper, but only need ai>- 
ixnir somewhere in record. — State ex rel. Mor- 
rison V. Sims, 201 S.W. 910. 

^==>54. — Defects and objections. 

Sup. 1927. By motion for judgment on 
pleadings and return of respondents, relator 
confessed correctness of orders shown in re- 
spondents’ return and truth of facts well 
pleaded therein. — State ex rel. Jones v. Smil- 
ey, 300 S.W. 459, 317 Mo. 1283. 
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Sup. 1028. Relator’s motion for Judg- 
ment admits substantive facts pleaded in re- 
turn to writ of certiorari. — State ox rel. TT. 
S. Bank v. Gehner, 6 S.W.(2d) 40, 319 Mo. 
1048. 

App. 1897. A court composed of several 
judges can only speak and act as such through 
the medium of a majority of the members. 
Hence, when only one of the members of such 
court is made a party defendant in certiorari, 
a return by such member is insufficient. — 
State ex rel. Clark v. Souders, 60 Mo. App. 
472. 

^=955. — Amendment end further re- 
turn. 

Sup. 1806. A writ of certiorari to review 
the action of a public board calls for an ex- 
hibit of the recK)rd of that body bearing on the 
questions involved, and, if a portion of such 
record is omitted from the return, the court 
may properly permit the respondents to sui)- 
ply it by amendment. — State ex rel. Harrison 
County Bank v. Springer, 35 S.W. 580, 134 
Mo. 212. 

^==>56. — Conolusireness and effect* 
^=s>SO(1). In general. 

App. 1928. In certiorari proceeding ju- 
risdiction of resiK)ndent board of arbitration 
to change school district boundaries must ai>- 
pear from face of return (Rev. St. 1919, § 
11201). — State ex rel. Consolidated School 
Dlst. No. 2 of Pike County v. Ingram, 2 S.W. 
(2d) 113. 

^=:>SO (2). Contradtctina return. 

See explanaiiony page tit. 

^=5>57. — Questions presented for re- 
view. 

Sup. 1870. Where, on certiorari to re- 
view the action of the state board of equaliza- 
tion, it appears that the board was required 
by law to keep a full record of its proceedings 
and decisions, but not of the evidence adduced 
before it, and the petition alleges that the 
board, without evidence and against evidence, 
arbitrarily increased the value of its property, 
and the return denies the allegation of the 
petition, and the journal of the board shows 
that evidence was heard by the board as to 
the value of the property, but not what the 
evidence was, there is nothing to review. — 
Hannibal & St J. R. Co. v. State Board of 
Equalization, 64 Mo. 204. 

Sup. 1878. In a proceeding by certiorari 
the only question is, is there error in the 
record of the inferior tribunal brought up on 


the writ? State ex rel. Halpin v. Powers, 
08 Mo. 320. 

Sup. 1898. In c'"'tlornri, allegations not 
denied by the return must be taken as true. 
— State ex rel. Armour Packing C’o. v. Ste- 
phens, 48 S.W. 920, 146 Mo. 6G2, 60 Am. St. 
Rep. 625. 

Sup. 1900. Where the record on certio- 
rari to review proceedings for the organiza- 
tion of a drainage district under Rev. St. 1899, 
§§ 8278-8317e (Ann. St. 1906, pp. 3916-3035), 
as amended, does not show that apy private 
property was taken or damaged for public use 
l)efore Just compensation was paid therefor, 
the question of the invalidity of the statute 
as authorizing the taking and damaging 5f 
private property without just compensation 
having been first ascertained and paid will 
not be considered. — State ex rel. Api)elgate v. 
Taylor, 123 S.W. 892, 224 Mo. 303. 

Where the record on certiorari to review 
proceedings under Rev. St. 18t)9, 8278-831 7c 
(Ann. St. JOOO, pp. 3916-3035), for the drain- 
age of overflowed lands, does not show that 
any one w’as damaged in a particular manner, 
the question whether the statute provided for 
comi)ensatlon for such damage would not be 
considered. — Id. 

Sup. 1916. On certiorari to review the 
judgment of the Court of Api>i*als in remand- 
ing a cause after reversal, the finding of the 
apijellote court that evidence was sufficient to 
warrant a submission to the jury of separate 
counts alleging defendant’s liability under the 
humanitarian doctrine, will not be reversed 
where the record does not contain all the 
evidence. — State ex rel. Scullin v. RolK'rtson, 
187 S.W. 34. 

Sup. 1926. Supreme Court can find no 
error in instruction which Court of Appeals 
stated was too long to set out in full. — State 
ex rel. Fulton Iron Works v. Allen, 289 S.W. 
583, quashing certiorari (App. 1924) Fergu- 
son V. Fulton Iron Works, 259 S.W. 811. 

Sup. 1927. Instructions not referred to 
in opinion, nor questions thereon raised in 
brief or assigned and considered by Court of 
Appeals, cannot be reviewed. — State ex rel. 
liocke V. Trimble, 298 S.W. 782. 

App. 1890. The object of a writ of cer- 
tiorari being only to bring up a record of an 
inferior court, only such errors or defects as 
appear on the face of the record can be con- 
sldered.—State ex rel. Harrah v. Cauthorn, 40 
Mo. App. 94. 
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^s»68t — Matter* aot apparent ef reo* 
ord. 

In certiorari proceedings, the determina- 
tion of the question Involved is to be made 
on the return, and facts cannot be brought to 
the attention of the court outside of the re- 
turn. 

— Sup. 1878. House v. Clinton County Court, 

67 Mo. 522; 

App. 1897. State ex rel. School Dist. v. 

Williams, 70 Mo. App. 238. 

On certiorari there can be reviewed only 
such matters as appear from the face of the 
record brought up by the writ, and which 
go to the Jurisdiction of the tribunal to which 
the writ is sued out. 

— Sup. 1890. Ward v. Board of Equalization 

of Gentry County, 36 S.W. 648, 135 Mo. 

309 ; Blocklock v. Board of Equalization 

of Gentry County, 36 S.W. 1132 ; 

App. 1912. State ex rel. Gloyd v. Gilbert, 

148 S.W. 125, 104 Mo. App. 139. 

Sup>. 1908. A writ of certiorari brings up 
the record proper, and, there being no statu- 
tory provision making evidence taken in pro- 
ceedings before the mayor upon trial of city 
officers a part of the riM*ord, the evidence in 
such proceedings will not be considered on cer- 
tiorari. — State ex rel. Ileimburger v. Wells, 
100 S.W. 758, 210 Mo. 001. 

Sup. 1922. On certiorari to quash the 
record of the Court of Appt‘als, where the 
opinion of the Court of Apiieals referred to 
the answer in the case, tlie Supreme Court 
can examine the record to ascertain the con- 
tents of the answer. — State ex rel. National 
Council of Knights and Ladies of Security v. 
Trimble, 2.39 S.W. 467. 

Sup. 1928. Common-law writ of certio- 
rari only brings up record, and can only reach 
defects or errors on face of record and going 
to jurisdiction. — State ex rel. Horton v. Clark, 
9 S.W.(2d) 635. 

App. 1894. The jurisdiction of inferior 
tribunals, when attacked by a writ of cer- 
tiorari, must appear by some part of the rec- 
ord of their proceedings. — State ex rel. Robin- 
son V. City of Neosho, 57 Mo. App. 192. 

App. 1897. In certiorari proceedings, the 
court applied to is not authorized to go to the 
relator's application or petition for the record 
to be reviewed; the petition in such cases 
being in no sense a pleading under the statute, 
as in ordinary cases, where, if the allegations 
are not denied, they are to be taken as true. 
— State ex rel. School Dist v. Williams, 70 
Mo. App. 238. 


App. 1905. Certiorari brings up for re- 
view only the record of the tribunal to which 
it is direc'ted, and not the evidence, nor can the 
evidence be considered, even though included 
in the return. — School IMst. No. 2, Tp. 24, R. 
6 E., Butler Ck)uuty, v. Pace, 87 S.W. 580, 113 
Mo. App. 134. 

App. 1909. There being no provision for 
preserving the evidence taken before the coun- 
ty court and making the same a part of the 
record, such evidence cannot be reviewed on 
certiorari. — State ex rel. Kelley v. Wooten, 122 
S.W. 1103, 139 Mo. App. 231. 

App. 1918. Proceedings in certiorari 
bring up the record only, and misters not ap- 
pearing therein cannot be consiaered. — State 
ex rel. Pollard v. Brasher, 201 S.W. 1150, 200 
Mo. App. 117. 

App. 1926. In certiorari, appellate court 
considers only record sent up, and writ is 
proiH^rly (luashed if record discloses compli- 
ance with statute in relation to stock law 
election alleged to be irregularly extended 
(Rev. St. 1919, § 4283). — State ex rel. Brince 
V. Franklin, 283 S.W. 712, 220 Mo. App. 232. 

^=»59. Assignment of errors. 

Sup. 3878. In a proceeding by certiorari 
in the Supreme Court, the i>etition for the 
writ may be regarded as in the nature of an 
assignment of errors on the record sought to 
be reviewed, in the absence of any more for- 
mal assignment of errors after the record is 
returned to the court. Further than this the 
I)etitiou is not to be viewed as a pleading in 
the cause, and the record is to be examined by 
the court just as if brought up by writ of 
error or on api)eal. — State ex rel. llalpin v. 
Powers, 08 Mo. 320. 

^=»60. Quashing or dismissal. 

Sup. 1902. A motion to dismiss a writ of 
certiorari, being in the nature of a demurrer, 
may be made and granted before return has 
been made to the writ. — State ex rel. Under- 
wood V. Fraker, 68 S.W. 670, 168 Mo. 415. 

Sup. 1916. On certiorari to re\dew judg- 
ment of the Court of Appeals on the ground 
that its decision, refusing to determine wheth- 
er verdict on one count is a bar to actions on 
other counts covering the same cause of ac- 
tion, is in conflict witli designated decisions 
of the Supreme Court, the writ should be 
quashed where no such conflict in fact is 
shown. — State ex rel. Scullin v. Robertson, 
187 S.W. 34. 
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Sup, 1920. Where relator, in an orijjinal 
proceedinj; by certiorari to quash the record 
in a case decided by a Court of Apix^als on 
the j^round the decision conflicted with a con- 
trolling dwisioii of the Supreme Court, failed 
to comi>ly with Rule 33 of the Snpn'ine Court 
<1S0 S.W. x), by filing copies of printed ab- 
stract previously served on respondent judg- 
es at least 30 days before the day set for hear- 
ing, the case will l>e dismissed. — State ex rel. 
Kansas City v. Ellison, 219 S.W. 90, 280 Mo. 
595. 

Sup. 1921. A preliminary writ of certio- 
rari issued by the circuil court may bo 
quashcHl on motion for return. — State ex rel. 
Gardner v. Harris, 227 S.W. 818, 280 Mo. 202. 

Sup. 1925. Writ will be dismissed, where 
relator fails to file abstract in accordance 
with rules of Supreme CVnirt. — State ex rel. 
Ilirsch v. Allen, 274 S.W. 3.53, dismissing cer- 
tiorari (App. 1924) State v. Ilirsch, 200 S. 
W. 557. 

App. 1928. Motion to quash certiorari 
for want of jurisdiction and right to relief 
prayed on f;ice of petition was in effect a de- 
murrer confessing all facts well pleaded. — 
Tillage of Grandview v. ^IcElroy, 9 S.W.(2d) 
829. 

C=61. Kotice of hearing. 

8cc explanation^ page Hi, 

'€=62. Hearing and rehearing. 

8cc explanation^ page Hi, 

€=63. Review. 

C=64. — Scope and extent in general. 
<1). In Kenernl. 

(Certiorari only brings up the rec^ord of 
1he inferior court, and its office is to reach 
only such def('cts or errors in the jiroceed- 
ings as apiH‘ar on the face of the record. 

' — Sup. 1870. TTannibal & St. J. R. (\). v. 
State Hoard of Equalization, 64 ^lo. 294; 
App. 1890. State ex rel. TTarrah v. Cau- 
thorn. 40 Mo. Ai>p. 94; (1891) State ex 
rel. Reider v. Moniteau County Court, 45 
Mo. Ai)p. 387 ; (1895) State ex rel. Rren- 
nan v. Walbridge, 62 ^lo. App. 162. 

Sup. 1875. Since the effect of the writ 
of certiorari is merely to bring up the records 
and proceedings of the lower court, whore a 
petition for that writ charged facts dehors 
the record, showing (he illegality of a certain 
county tax, on a hearing of the cause those 
material to the case should he proved or ad- 
mitted as in other trials ; otherwise, the writ 


should be dismissed. — Rogers v. Clinton Coun- 
ty Court, 60 Mo. 101. 

Sup. 1003. Under the Constitution, certi- 
orari is one of the methods by which the Su- 
preme Court exercises its siiperintonding con- 
trol over the c*ourts of apiK'uls. It only brings 
up the nvord, and the Supremo (5)urt will 
only consider errors and defects which appear 
upon tlu* face of the rc»cord and which are ju- 
risdictional in their nature. — State ex rel. 
Scott v. Smith, 75 S.W. 586, 176 Mo. 90. 

Sup. 1909. The Supreme Court, in a 
cause brought to it on n writ of certiorari, 
cannot (inash the record of the (’’ourt of Ai> 
peals in a cause of which it had jurisdiction, 
on the ground that th(*i*e is error in the judg- 
ment. — State <‘x rel. Rrowii v. Rroaddus, 115 
S.W. 1018, 216 Mo. 336. 

Sup. 1914. The writ of certiorari brings 
up for review only the record proiKu*. — State 
ex nd. Snnimorson v. Goodrich, 165 S.W. 
707, 257 IMo. 40. 

Sup. 1914. The Supreme Court, on cer- 
tiorari to quash a judgment of the Court of 
Appeals on the ground that it failed to fol- 
low the last previous d(H*ision of the Sui)reme 
(-onrt, will c(>nsid(‘r only the ideadingN, evi- 
dence, and facts as recited by th(‘ Court of 
Appc'als. — State ex rel. United Rys. (\>. v. 
Reynolds. 165 S.W. 720, 257 Mo. 19, (plashing 
certiorari (1913) Nelson v. Unit(»tl Rys. C'o. of 
St. I.onis, 158 S.W. 446, 17 Mo. App. 423. 

Sup. 1915. T'^nder rule that Supreme 
Court on certiorari to (jiiash judgment of 
(^ourt of ApiH*als as conflicting with its own 
ruling would consider only the pleadings, evi- 
dcnc(‘, and facts, held that, where dwision of 
Coui't of App('als recognized ruling of Su- 
preme (5)nrt, but distingnisluHl it on facts, 
certiorari would b(‘ quasljcd. — State ex rel. 
Chicago, R. I. & P. Ry. Co. v. Ellison, 173 S. 
W. 690, 20;4 Mo. 509. 

Sup. li)15. A question as to right of the 
Siipn'ino (5)urt to issue a writ of C(*rtiorari 
raiscHl in the return to a writ, but omitted in 
the brief of counsel for respondent, will be 
treated as abandoned. — State ex rel. City of 
Kirkwood v. Reynolds, 175 S.W. 575, 265 Mo. 
88 . 

Sup. 1915. On certiorari to review a 
judgment of the Court of Appeals, it is not 
the province of the Suprcjne Court to deter- 
mine how the Court of ApiK'als should de- 
cide the cause, nor whether the hill of ex- 
ceptions filed by appellant is available to 
respondent, but only to say whether the deci- 
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sion was In conflict with decisions of the Su- 
preme Court. — Stiite ex rel. Southwest Nat. 
Bank of Kansas City v. Ellison, 181 S.W. 998^, 
266 Mo. 423. 

Sup. 1916. In certiorari proceedings to 
review record of Court of Api>eals on appeal 
from order overruling motion to quash exe- 
cution, held, that it was Supreme Court’s 
duty to examine assailed jiortions of opinion 
of Court of Appeals, though conclusion 
reached by another part of opinion logically 
justified judgment. — State ex rel. Hayes v. 
Ellison, 191 S.AV. 49. 

Inadvertence of Court of Api>eals in stat- 
ing there was i)ersonal service held not to be 
made basis of (luasliiiig any part of its re<*ord 
on certiorari. — Id. 

Sup. 3917. On certiorari for allegcnl con- 
flict b(‘tw(‘en ('^ourt of App(*als and this court, 
opinions of appellate court are not for con- 
sideration, but only wludher its devision con- 
travenes ruling^ of Supreme (’ourt. — Slate 
ox rel. Quercus liUmbcT Co. v. Bobertson, 197 
S.AV. 79, (piasbing certiorari (App. 1916) Allen 
V. Quercus Lumber Co., UK) S.AA\ SC. 

On (*ertiorari it is for relator to point out 
conflicts and not for this court to search for 
th(‘m. — Id. 

On certiorari coni (ml ion that ruling of 
Court of A])1 h*:i1s on qm^stion of assumption 
of risk is adverse to cas<*s of this court will 
not b(' cfrtisidered wlnue no instruciions were 
ask(‘d or given on such epu'stion, and matter 
was not discussed by C(iurt of Appeals. — Id. 

Sup. 1918. In dctcTmiiiing, on certiorari 
whether a dt‘cision of the Court of ApiK'als 
conflicted with controlling decisions of th(» 
Supremt' Court, an allegtMl fact not mentioned 
in the opinion of the Court of AjqK'als could 
not be tak(*n into consideration. — State ex rel. 
St. Kc'gis R(»alty & Investment Co. v. Reyn- 
olds, 209 S.AAL 1039. 

Sup. The extent of inejuiry on certiorari 
to (piash d(^eision of Court of Apjx'als, as in 
conflict with decisions of Supreme Court, is 
limited to contents of the oidnion and deci- 
aion.— (1918) State ex rel. Sliawhan v. Eli- 
son, 200 S.AV. 1042, 273 Mo. 218, quashing cer- 
tiorari (1916) Shawhan v. Sliawhan Distillery 
Co., 197 S.AV. 369, 195 Mo. App. 445; (1919) 
State ox rel. Metropolitan St. Ry. Co. v. El- 
lison, 208 S.AV. 44 : 1 ; State ex rel. McNulty v. 
Ellison, 210 S.AV. 881, 278 Mo. 42. 

Sup. 1918. In c*ertiorari to review deci- 
sion of Court of Apiieals on ground that it 


conflicts with decisions of Supreme Court, It 
is immaterial what the Supreme Court thinks 
of the question as an original proposition, and 
the judgmtmt can be quashed only when there 
is a conflict. — State ex rel. Wabash Ry. Co. 
V. Ellison, 204 S.AV. 396, quashing certiorari 
(App.) McGolderick v. Wabash Ry. Co., 200 
S.AV. 74, 200 Mo. App. 436. 

Decision of Court of Appeals that, as rail- 
road is required by statute to cut weeds along 
right oif way, a person employed to do the 
work, who left grindstone near road, which 
frightened plaintifTs horse, which ran away. 
Injuring plaintiff, was not an independent 
contractor, because such relationship could 
not exist as to a statutory- duty, is not In 
conflict with any prior decision of the Su- 
preme Court . — Id. 

Sup. 1919. On certiorari lo review the 
opinion of the Court of Apix'als on ground 
that it conflicts with previous decisions of 
the Supreme (Vmrt, the Supreme Court will 
not ac(.*ept the facts s(at(*d in motion for re- 
h(‘aring as trms inasmuch as the truth of 
such facts can only be provcm by the record, 
which the court will not examine. — State ex 
rel. McNulty v. Ellison, 210 S.W. 881, 278 Mo. 
42. 

Sup. 1919. On cerliorari to review rec- 
ord of th(‘ Court of Appeals, the Supremo 
Court will not go to bill of (*xcei>tions as 
printed in abstract for tln^ evidentiary facts, 
but for facts as disci os(‘d by the evidence 
in the case will go only to opinion of Court 
of Apiieals, and will not review case as one 
upon ai)peal or examine testimony to d(*ter- 
mine de novo whether there was evid(‘nce to 
take case to jury. — Stiite ex rel. Dunham v. 
Ellison, 213 S.AA\ 4,5t>, 278 Mo. G49, reversing 
judgment (App. 1918) Griggs v. Dunham, 204 
S.AV. 573. 

Sup. 1919. Exw'pt as to the question of 
jurisdiction, which the Supreme Court must 
determine before considering on its merits pe- 
tition for certiorari to the Court of A])peuls, 
as involving conflicting decisions, the Supreme 
Court, under C/onst. \mend. 1884, § 6, is lim- 
ited in review to tln^ determination of wheth- 
er the opinion of the Court of Appeals is in 
hannony with previous rulings of the Su- 
l>reme Court. — State ox rel. Commonwealth 
Trust Co. V. Reynolds, 213 S.AV. 804, 278 Mo. 
695. 

Sup. 1919. In reviewing action of board 
of equalization on certiorari, court cannot go 
beyond the face of the record. — State ex rel. 
MeCune v. Carter, 214 S.AV. 180, 279 Mo. 304. 
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Sup. 1010. On certiorari to review opin- 
ion of Court of Appeals, claimed to be In con- 
flict with decisions of Supreme Court, ruling 
of Court of Appeals must stand, in so far as 
certiorari proceedings are concerned, where 
no conflict Is shown. — State ex rel. Pelligrmi 
Const. Co. V. Reynolds, 214 S.W. 369, 279 
Mo. 493. 

Sup. 1919. On certiorari directed to the 
judges of one of the Courts of Appeals for 
examination with reference to the jurisdic- 
tion of such court, in that its judgment is In 
conflict with and fails to follow the last and 
controlling decisions of the Supreme Court, 
the Supreme Court cannot deterinine whether 
the judgment was right or wrong, hut can only 
decide whether or not the judgment contra- 
venes a previous decision of the Supreme 
Court upon the same i>oint. (Per Goode, J.) 
— State ex rel. Smith v. Reynolds, 216 S.W. 
773, quashing certiorari (App.) German-Amerl- 
can Bank v. Smith, 208 S.W. 878. 

Decision of Court of Appeals relating to 
the interpretathm of Rev. St. 1909, §§ 9999, 
10022, 10024-1 (K)26, in regard to the burden 
of proof in an action on a note, w’here it is 
queationefl whether the plaintiff is a holder in 
due course, held not in conflict with anotlier 
decision on that subject, so as to confer ju- 
risdiction on the Supreme Court. — Id. 

Sup. 1919. On certiorari to quash the 
opinion and judgment of a Court of Appeals 
as in conflict with previous decisions of the 
Supreme Court, it is not within the scoik» of 
the Supreme Court’s duty or prerogative to 
decide whether the holding of the Court of 
Appeals was right or wrong ; such court hav- 
ing jurisdiction to decide wrong as well as 
right — State ex rel. Kansas City Theological 
Seminary v. Ellison, 216 S.W. 967. 

Sup. In an original proceeding In certio- 
rari to quash a decision of the (3ourt of Ap- 
l>eals, the Supreme Court is limited to review 
of matters of conflict, and cannot determine 
the merits. — (1920) State ex rel. Metropolitan 
St R. Co. V. Ellison, 224 S.AV. 820, quashing 
certiorari (App. 1919) Quirk v. Metropolitan 
St. Ry. Co., 210 S.W. 106 ; State ex rel. Ab- 
bott v. Bradley, 223 S.W. 98; State ex rel. 
Boatmen’s Bank v. Reynolds, 218 S.W. 337, 
281 Mo. 1, quashing record (App. 1919) Boat- 
men’s Bank v. Semple Place Realty Co., 213 
S.W. 900, 202 Mo. App. 57 ; (1922) State ex 
rel. Missouri State Life Ins. Co. v. Allen, 243 
S.W. 839, 295 Mo. 307; (1926) State ex rel. 
IJtz V. Daues, 287 S.W. 606, quashing certio- 
rari to set aside judgment and opinion (App.) 
Utz V. Mayes, 267 S.W. 59. 


Sup. Fur the purpose of discovering con- 
flict between an opinion of the Court of Ap- 
peals and a controlling decision of the Su- 
preme Court, the facts stated by the Court of 
Appeals in its opinion will be treated by the 
Supreme Court as true. — (1920) State ex rel. 
City of Webster Groves v. Reynolds, 223 S. 
W. 12, quashing certiorari (App. 1919) City of 
Webster Groves to Use of McMahon v. Reber, 
212 S.W. 38; (1921) State ex rel. St. Louis- 
San Francisco Ry. Co. v. Reynolds, 233 S.W. 
219, 289 Mo. 479, quashing judgment and opin- 
ion (App.) Martin v. St. Louis-San Francisco 
Ry. Co., 227 S.W. 129; (1923) State ox reh 
Pre.snell v. Cox, 250 S.W. 374. 

Sup. 1920. The Supreme Court, on certi- 
orari to quash record of the Court of Api^eals 
on the ground that its ruling contravenes cer- 
tain decisions of the Supreme Court, is limit- 
ed in its review to the opinion of the (^ourt of 
Appeals; and, if such opinion does not di.s- 
close a conflict with the former rulings of Su- 
preme Courts its power of superintendence is 
at an end. — State ex rel. Bush v. Sturgis, 221 
S.W. 91, 281 Mo. 598, 9 A. L. R. 1315. 

Sup. 1920. On certiorari to quash the 
opinion of the Court of Apiwals as conflicting 
with a controlling dec'ision of the Supreme 
Court, an instruction, not set out, discussed, 
or referred to in the opinion of the Court of 
Api)oals, cannot be considered. — State ex rel. 
City of St. Joseph v. Ellison, 223 S.W. 671, 
quashing certiorari (App. 1919) Bradford v. 
City of St. Joseph, 214 S.W. 281. 

Sup. 1920. On certiorari to quash a de- 
cision of Court of Appeals on the ground of 
conflict with decisions of the Supreme Court, 
the conflict of the opinion must api>ear before 
the record can be quashed. — State ex rel. St. 
Jx)ui8, 1. M. & S. R. Co. V. Reynolds. 226 S.W. 
564, 286 Mo. 204, modifying opinion Schulz v. 
St. Louis, I. M. & S. Ry. Co., 223 S.W. 757. 

On certiorari to quash an opinion of 
Court of Api)eals on the ground that it was 
In conflict with decisions of the Supreme 
Court, only facts Incorporated in the opinion, 
directly or by reference, can be considered. 
—Id. 

On certiorari to quash a decision of the 
Court of Appeals on the ground of conflict 
with the decision of the Supreme Court, a 
statement as to the testimony of a witness, 
where the reader was not referred to the rec- 
ord of the testimony for facts other than 
those stated, the witness’ entire testimony 
cannot be considered ; the Supreme 0)urt be- 
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Ing bound by tbe usual rule that it will not 
go beyond the opinion. — Id. 

On certiorari to quash a decision of the 
Court of Appejils, party who did not appiy 
for the writ, but who was required by such 
opinion to consent to a remittitur as condi* 
tion to affirmance^ may suggest that such pro- 
vision conflicts with the decisions of the Su- 
preme Court. — Id. 

Sup. 1920. On certiorari to the Court of 
Appeals, no question concerning the correct- 
ness of a controlling decision of the Supreme 
Court which tbe Court of Appeals has fol- 
IowchI can be reviewed. — State ex rel. St. LfOU- 
Is Brewing Ass'n v. Reynolds, 226 S.W. 579, 
quashing certloraii (App.) Lniiipe v. St. Louis 
Brewing Ass’n, 221 S.W. 447, 204 Mo. App. 
373. 

Sup. 1921. Under the Supreme Court’s 
limited power of supervision by certiorari it 
is ne<‘ea«ary to determine whether the ruling 
of the Court of Appeals run.s counter to the 
Sui>reme Court’s decisions on a general prin- 
ciple of law announced or announces a ruling 
contrary to that of the Sui>reme Court under a 
like state of facts. — State ex rel. Brotherhood 
of American Yeoman v. Reynolds, 229 S.W. 
1057, 287 Mo. 169, reversing judgment (App. 
1920) Wilson V. Brotherhood of American Yeo- 
man, 223 S.W. 992. 

Sup. 1921. On certiorari to quash rec- 
ord on the ground that the opinion of the 
Court of Appeals is in conflict with the deci- 
sions of the Supreme Court, the Supreme 
Court cannot consider evidence not appear- 
ing in the opinion. — State ex rel. Dick & Bros. 
Quincy Brewery Co. v. Ellison, 229 S.W. 1059, 
287 Mo. 139, quashing record (App. 1920) 
Vaughn v. William F. Davis & Sons, 221 S.W. 
782. 

Sup. 1921. On certiorari to quash the 
record of the Court of Appeals reversing judg- 
ment for relators suing on certain sewer tax 
bills, the main controversy being the differ- 
ence between the terms of the ordinance au- 
thorizing the work and those of the contract 
and bond for its faithful performance, such 
difference is to be determined frm the opin- 
ion of the Court of Appeals, and correlative 
facts on which the Court of Appeals based its 
ruling can be referred to only as aids in more 
clearly understanding the court’s decision. — 
Ford V. Ellison, 230 S.W. 687, 287 Mo. 683. 

Sup. 1921. Upon certiorari to the Court 
of Appeals, the Supreme Court is not to de- 
termine whether the view of the Court of Ap- 


peals is correct or Incorrect, but only wheth- 
er it conflicts with the controlling decision of 
the Supreme Court— State ex rel. American 
Packing Co. v. Reynolds, 230 S.W. 642, 287 
Mo. 697, quashing certiorari (App. 1920) Heck- 
fuss V. American Packing Co., 224 S.W. 99. 

Upon certiorari to the Court of Appeals, 
the Supreme Court is not concerned with any 
conflict which may exist between opinions of 
any of the Courts of Appeals, hut is only to 
determine whether the opinion in the case un- 
der review conflicts with controlling decision 
of the Supreme Court. — Id. 

Sup. 1921. The Supreme Court on cer- 
tiorari will disregard any alleged conflict 
with opinions of the several Courts of Ap- 
peals. — State ex rel. Mann v. Trimble, 232 S. 
W. 100. 

Sup. 1921. On certiorari to the Court 
of Appeals to quash its record for conflict 
with controlling opinions of the Supreme 
Court, only such portion of the evidence can 
be considered as api)ears from the opinion of 
the Court of Appeals. — State ex rel. Ameri- 
can Central Ins. Co. v. Reynolds, 232 S.W. 
68.3, 289 Mo. 382, quashing certiorari to CJourt 
of Appeals (1920) Hayden v. American Cent. 
Ins. Co., 221 S.W. 437. 

Sup. In certiorari, the Supreme Court 
will not extend its inquiry beyond the opin- 
ion of the inferior court and any pleading, 
instruction, or written Instrument referred to 
therein. — (1921) State ex rel. Continental Ins. 
Co. V. Reynolds, 235 S.W. 88, quashing cer- 
tiorari (App. 1920) American Paper Products 
Co. V. Continental Ins. Co., 225 S.W. 1029, 
208 Mo. App. 87 ; (1922) State ex rel. Raleigh 
Inv. Co. V. Allen, 242 S.W. 77, 294 Mo. 214, 
quashing certiorari (App. 1921) Raleigh Inv. 
Co. V. Cureton, 232 S.W. 766. 

Sup. 1921. In certiorari, the province of 
the Supreme Court is to consider whether, on 
the facts found in the opinion of the inferior 
court, it announced some conclusion of law 
contrary to the last previous ruling of the 
Supreme Court upon the same, or a similar, 
state of facts. — State ex rel. Continental Ins. 
Co. V. Reynolds, 235 S.W. 88, quashing cer- 
tiorari (App. 1920) American Paper Products 
Co. V. Continental Ins. Co., 225 S.W. 1029, 208 
Mo. App. 87. 

Sup. 1921. On certiorari it is not the 
province of the Supreme Court to determine 
whether the Court of Appeals erred in its ap- 
plication of rules of law to the facts stated 
in its opinion, but only whether upon those 
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facts it announced some conclusion of law 
contrary to the last previous ruling of 
preme Court on the same or a similar state of 
facts. — State ex rel. Calhoun v. Reynolds, 233 
S.W. 483, 289 Mo. 606, quashing certiorari 
(App. 1920) State ex rel. Priest v. Calhoun, 
226 S.W. 329, 207 Mo. App. 149. 

Error of Court of Appeals in a prohibition 
proceeding, in holding that a petition in the 
trial court did not show jurisdictional facts 
sufficient to warrant the appointment of a re- 
ceiver by the trial court, was error as a mat- 
ter of opinion, and the Supreme C/Ourt on cer- 
tiorari has no authority to quash its judg- 
ment. — Id. 

Misapplication by Court of Appeals of 
rules announced in Suprcmie Court decisions 
does not constitute error cogiilzalde on cer- 
tiorari in the Supreme Court, where the facts 
are in no way analogous to the facts in Su- 
preme Court cases. — Id. 

Sup. 1022. An alleged error not assigned 
or considered by the Court of Appeals cannot 
be reviewed by the Supreme Court on certio- 
rari. — State ex rel. Uni ten! Rys. Co. of St. 
Louis V. Allen, 240 S.W. 117. 

Sup. 1922. The Supreme Court, on cer- 
tiorari to review a decision of the Court of 
Appeals on the ground of nonconformity with 
a dwision of the Supreme Court, does not 
review alleged error by the Court of Appeals 
in applying the rules of law to the facts stated 
on the opinion, but only to whether upon the 
facts stated the appellate court announced a 
conclusion of law in conflict with the latest 
pronouncement of the Supreme Court. — State 
ex rel. Raleigh Inv. Co. v. Allen, 242 S.W. 
77, 294 Mo. 214, quashing certiorari (App. 
1021) Raleigh Inv. Co. v. Cureton, 232 S.W. 
766. 

Sup. 1922. On certiorari to quash record 
of Court of Appeals for conflict with deci- 
sions of the Supreme Court, the Supreme 
Court cannot review the facts, except so fiar 
as stated in opinion of Court of Appeals, and 
cannot dig out of the record facts not stated 
in order to overturn the opinion. — State ex 
rel. Missouri State Life Ins. Co. v. Allen, 243 
S.W. 839, 295 Mo. 307. 

Sup. 1922. On certiorari to quash judg- 
ment of Court of Appeals, reference in the 
opinion of such court to a contract makes such 
contract as much a x)art of the opinion as if 
fully written out therein for the purpose of 
review. — State ex rel. Studebaker Corpora- 
tion of America v. Trimble, 247 S.W. 119, 295 
Mo. 667. 


Sup. 1923. On certiorari tx> the Supreme 
Court to review a judgment of the Court of 
Aiipoals, it is not the province of the Su- 
preme <^ourt to determine whether the Court 
of Appeals erred in its aii>plication of rules 
of law to the facts stated in its opinion, but 
whether, taking the facts as found by the 
Court of Appeals its conclusions of law are 
in harmony or contrary to the latest rulings 
of the Supreme Court. — State ex rel. Shaw 
Transfer Co. v. Trimble, 250 S.W. 384, quash- 
ing certiorari (Aip. 1922) Burke v. Shaw 
Transfer Co., 243 S.W. 449. 

Sup. 1921. On certiorari to quash a de- 
cision of a Court of Appeals, on the ground of 
conflict with rulings of the Supreme Court, 
the Supreme Court will not determine wheth- 
er tlie rulings of the Court of Api)eiils w'ere 
Correct, but only whether they were in con- 
flict with rulings previously made by the Su- 
preme Court. — State ex rel. Shaw Transfer 
Co. V. Trimble, 250 S.W. .S9t), (piashing cer- 
tiorari (1J)22) Jetiison v. Shaw Transfer Co., 
243 S.W. 370, 211 Mo. App. 366. 

Sup. 1923. In reviewing by certiorari 
the opinion of the Court of Appeals, tlie Su- 
preme Court may only insi)ect the evidentiary 
facts found therein to ascertain if the ruling 
of the Court of A)i)i)eals iconflicts with the 
latest ruling of the Supreme Court on the 
subject. — State ex rel. Missouri Public Utili- 
ties Co. V. C\>x, 250 S.W. 551, 298 Mo. 427, 
quashing judgment (App. 1922) Book v. Mis- 
souri Public Utilities Co., 242 S.W. 433. 

Sup. 1923. On certiorari to the Court of 
Appeals the Supreme Court will not go into 
the bill of exceptions for the evidentiary flacts, 
but will go only to the (.Jourt of Appeals opin- 
ion. — State ex rel. Dowell v. Allen, 250 S.W. 
580, quasliing c(Ttiorari (Apii. 1922) Ford v. 
Dowell, 243 S.W. 366. 

Sup. 1923. On certiorari to review a 
judgment of a Court of Appeals, the fact that 
relators tiled what they called a sciKirate ab- 
stract of the record, which was the abstract 
of record used in the Court of Appeals, and 
which was the same as the abstract made a 
part of return of the Court of Ainix^als as re- 
quired, could not prejudice respondents and 
cannot be complained of by them. — State ex 
rel. Seibol v. Trimble, 253 S.W. 215, 299 Mo. 
164, quashing certiorari (App.) Price v. Sel- 
bel, 253 S.W. 212. 

On certiorari to review the judgment of 
any appellate court, alleged error of the Court 
of Api)eals not in conflict with decisions of 
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the Supreme Court will not 'be considered. 
—Id. 

Sup. 1023. Whether judges of the Court 
of Appeals correctly concludcni that the same 
question dcH'lded by them in a previous case 
was presented cannot l>e considered on cer- 
tiorari to quash their judgment as in conflict 
with a controlling dwision of the Supreme 
Cxnirt, where the correctness of such conclu- 
sion is not challengtHl as contravening any 
such de<!ision. — State ex rel. Schwepker v. 
Danes, 253 S.W. IKW. 

Sup. 192.3. Tender the rule that, on cer- 
tiorari to review a dwision of the C-ourt of 
Appeals biH'ljiuse it conflicts with Supreme 
Court decision, that court looks only to har- 
mony of the written of|)lnions, and not dwi- 
sions on the facts, (piestions as to whether 
the abstra<*t of the record is compleh^ or 
wiiether evidence not considered in the oi)in- 
ion was projK^rly or improperly admitt(‘d. rul- 
ing of th(* Court of Api)eals on the former 
api>eal, and whether the facts on the first ap- 
l>eal are th(» siiime as on the stvond are not 
reviewable. — State ex rel. Olsen v. Allen, 253 
S.AV. 1012. Quashing certiorari (App. li)22) 
Olsen r. Sinpreme Council of Uoyal Arcanum, 
2;i7 S.W. <%S0. 

Sup. 1923. When the Supreme Court 
oiK'o ac(iuires jurisdiction of a case by rea- 
son of alleged conflict in opinions, it will con- 
sider all conflicts, whether suggi*sted or not, 
but within the i>ersonal knowledge of the 
court; the purpose of certiorari to review 
siu'h a case being to socnire nni'fonnity in opin- 
ions and harmony in the law. — State ex rel. 
Vnlgamott v. Trimble, 253 S.W. 1014, 300 Mo. 
92, quashing opinion (Ai)ii>.) Vulgsimott v. 
Payne, 245 S.W. 592. 

Sup. 1923. On certiorari to quash judg- 
ment of Court of Appeals on the ground of its 
holdings in favor of Insured being in conflict 
with rulings of the Suipreine Court, there is no 
basis for consideration of the contention that 
the rate of premium charged conclusively 
sliows that the keei>lng or use of explosives 
on the premises was not contemplated, no 
qu<*stion with reference to such rate as bear- 
ing on the construction to Ibe placed on the 
policy having ht^en presented to or considered 
by the Court of Appeals. — State ex rel. Agri- 
cultural Ins. Co, of Watertown, N. Y., v. Allen, 
254 S.W. 194. 

Sup. 1923. Unless the Supreme Court 
can say from facts stated by the Court of Ap- 
peals in its opinion it is in conflict with the 
last previous ruling of the Supreme Court 


on the same or similar facts, no legal right 
is shown to quash the record. — State ex rel. 
American Press v. Allen, 256 S.W. 1049, quash- 
ing certiorari (App.) Stulibs v. American 
Press, 254 S.W. 105. 

Sup. 1924. Correctness of Court of Ap- 
peals' disposition of case not 1>efore court on 
certiorari whereby it is sought to have same 
(]<uashed for conflict with opinion of Supreme 
Court. — State ex rcl. Continental Life Ins. 
Co. -of Kansas City v. Allen, 262 S.W. 13, 303 
Mo. 608, modifying opinion (App. 192;{) Brab- 
ham V. Pioneer Life Ins. Co. of America, 253 
S.W. 786. 

Supreme Court on certiorari cannot 
quash oi)lnion of the Court of Appeals for 
failure to discuss a question which might have 
been appmpriately discussed and decided, but 
was not. — Id. 

Sup. 1924. •Supreme (''ourt never having 
construed provisions In life insurance policy 
siitHl on wdth reference to question whether 
it was 30-year life or term iiwlicy, it is imma- 
terial, on certiorari to quash CV>urt of A-wx^ils 
opinion, whether latter is correct, — State ex 
rel. Security Mut. Life Ins. ('o. v. Allen, 267 
S.W. 379, .305 Mo. 607, quashing certiorari 
(1923) How^ell v. Swurlty Mut. Life Ins. Co., 
253 S.W. 411, 215 Mo. App. 692. 

Sup. 1924. On certiorari to quash record 
of Court Appeals, on ground that its ruling 
conflicts with dmsions of Supreme Court, 
question is w’hether opinion of Court of Ap- 
peals is in conflict wdth conclusion of Supreme 
Court in its last and controlling decision up- 
on the same or similar state of facts. — State 
ex rel. John Hancock Mut. Life Ins. Co. of 
Boston V. Allen, 267 S.W. 832, 306 Mo. 197, 
quashing writ of certiorari (App. 1923) Orad- 
Ick V. J-oilm Hancock Mut. Life Ins. C5o. of 
Boston, Mass., 256 S. W. 501. 

The Supreme Court, In certiorari to 
quash record of Court of Appeals on ground 
of conflict with decisions of Supreme Court, 
will go only to opinion of such court for facts 
and evidence, and will not examine evidence 
to determine de novo whether It is sufficient 
to support judgment, nor will it go into tes- 
timony of witnesses to determine their accu- 
racy or conclusive character. — Id. 

Sup. 1025. Supreme Court on certiorari 
to quash opinion of Court of Appeals will con- 
sider only imrt of record relating to conflict. 
— State ex rel. Missouri Gas & Electric Serv- 
ice Co. V. Trimble, 271 S.W. 43, 307 Mo. 536. 
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Conflict of Court of Appeals decision 
with Supreme Court decisions noticed, 
though not suggested by relator. — Id. 

Sup. 1925. Supreme Court on writ to 
Court of Appeals cannot examine record, but 
limited to opinion. — State ex rel. Greer v. 
Cox, 274 S.W. 873, quashing certiorari (1924) 
Smith T. Greer. 257 S.W. 829, 216 Mo. App. 
155. 

Whether Court of Appeals properly con- 
strued facts or whether evidence susceptible 
of construction claimed by relator not inquir- 
ed into on certiorari from Supreme Court. 
—Id. 

Sup. 1925. Conflict between decisions of 
Court of Appeals and those of Supreme Court 
must appear on face of opinion. — State ex 
rel. Lehrack v. Trimble, 274 S.W. 416, 808 
Mo. 597. 

Objections not considered by Court of Ap- 
peals nor raised in court below not consid- 
ered by Supreme Court in reviewing Court of 
Appeals’ decision on certiorari. — Id. 

Evidence shown by record not consider- 
ed.— -Id. 

Sup. 192.5. Supreme Court required to 
cast aside all irrelevant matter in petition, 
where full record of probate court touching 
matter was before it. — State ex rel. Smith v. 
Williams, 275 S.W. 534, 810 Mo. 267. 

Sup. 1925. Court of Appeals considers 
question, whether discussed or not, where it 
is necessarily and unavoidably involved in de- 
cision reached. — State ex rel. Boeving v. Cox, 
276 S.W. 869, 810 Mo. 367, quashing opinion 
(1924) Petty v. Boeving, 264 S.W. 66, 216 Mo. 
App. 271. 

Sup. 1925. Points not covered in opinion 
of court not considered on certiorari to quash. 
— State ex rel. Major v. Judges of St. Louis 
Court of Appeals, 276 S.W. 1026, 310 Mo. 
886, quashing certiorari (App. 1924) Major v. 
Hast, 268 S.W. 466. 

Sup. 1925. Questions not discussed nor 
ruled on by Court of Appeals not considered 
by Supreme Court on certiorari. — State ex 
rel. Burton v. Allen, 278 S.W. 772, 312 Mo. 
Ill, opinion conformed to (App. 1926) Bur- 
ton V. Newark Fire Ins. Co., 284 S.W. 865, 
and quashing opinion in part (App. 1924) 263 
S.W. 539. 

Sup. 1926. Case decided by one Court 
of Appeals not considered on certiorari pro- 
ceeding against another Court of Appeals. — 


State ex rel. Cox v. Trimble, 279 S.W. 66, 812 
Mo. 322. 

Necessary conditions for quashing opin- 
ion of Court of Appeals on certiorari stated. 
—Id. 

Sup. 1926. Inquiry on certiorari to 
quash opinion of Court of Appeals must be 
confined to limits of original proceeding, and 
not extended over field afforded by appeal. 
— State ex rel. John Hancock Mut. Life Ins. 
Co. of Boston, Mass., v. Allen, 282 S.W. 46, 
313 Mo. 384, quashing opinion (App. 1924) 
Mueller v. John Hancock Mut. Life Ins. Co., 
261 S.W. 709. 

Supreme Court on certiorari to quash 
Court of Appeals’ opinion looks for facts to 
opinion of Court of Appeals and pleading, in- 
struction, or written instrument referred to 
therein, and cannot review evidence in ab- 
stract as on appeal. — Id. 

That cases with which Court of Appeals’ 
opinion conflicts were not cited in briefs flled 
on certiorari to quash opinion is not material. 
—Id. 

Supreme Court, in determining question 
of alleged conflict, is not confined to sugges- 
tions of conflict made by relator, but may 
quash record if conflicting with any ruling 
of which Supreme Ck)urt has knowle<lge. — Id. 

Instruction not referred to in Court of 
Appeals’ opinion cannot be considered in Su- 
preme Court on certiorari to quash Court of 
Appeals’ opinion. — Id. 

Sup. 1926. Supreme Court, on certiorari 
to quash record of Court of Apix^als, is limit- 
ed to determining whether opinion is con- 
trary to Supreme Court decision, and will 
not determine if statutes have been misinter- 
preted or whether there were other errors in 
construction of law (Const, art. 6, § 6). — State 
ex rel. Tummons v. Cox, 282 S.W. 694, 313 
Mo. 672, quashing writ of certiorari (App. 
1925) Tummons v. Stokes, 274 S.W. 528. 

Sup. 1926. In certiorari proceeding to 
quash record of Court of Appeals for conflict, 
Supreme Court will dispose of case only on 
that theory. — State ex rel. Travelers* Indem- 
nity Co. V. Daues, 285 S.W. 479, 315 Mo. 22, 
quashing writ of certiorari (App. 1925) Kis- 
tenmacher v. Travelers’ Indemnity Co., 273 
S.W. 125. 

Sup. 1926. Where Court of Appeals did 
not decide validity of statute. Supreme Court 
will not consider it on certiorari to quash 
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opinion. — State ex rel. Viz t. Danes, 287 S. 
W. 606. Qnashing certiorari to set aside Judg- 
ment and opinion (App. 1025) Utz t. Mayes, 
267 S.W. 60. 

Sup. 1926. Supreme Court’s power Is 
limited to determining whether Court of Ap- 
peals has applied same rules to facts as Su- 
preme Court has applied to similar facts. — 
State ex rel. Koenen v. Daues, 288 S.W. 14, 
quashing writ of certiorari (App.) Koenen v. 
Terminal Railroad Ass’n, 280 S.W. 73. 

Sup. 1026. Procedural errors on certio- 
rari cannot be in case before Supreme Court. 
— State ex rel. Meyer v. Schlotzhauer, 286 S. 
W. 82, 316 Mo. 347. 

Sup. 1026. On certiorari, Court of Ap- 
peals* judgments are conclusive, unless con- 
flicting with prior controlling Supreme Court 
decision on similar facts. — State ex rel. Win- 
ters V. Trimble, 200 S.W. 11,^), 315 Mo. 1295, 
quashing certiorari tApp.) Winters v. Reserve 
Loan Ufe Ins. Co., 290 S.W. KM); State ex 
rel. Rradley v. Trimble, 2S0 S.W. 922, 316 
Mo. 97, quashing certiorari Smith v. Nichol- 
son, 289 S.W. .340, 221 Mo. App. 428. 

Sup. 1926. On certiorari for conflict of 
decisions. Supreme Court will pass only on 
rulings actually made. — State ex rel. Metro- 
politan Life In.s. Co. v. Danes, 207 S.W. 9.51, 
quashing certiorari (App. 1925) Hickey v. Met- 
ropolitan Life Ins. Co., 270 S.W. 388. 

Sup. 1927. Supreme Court is not limited 
to cases cited by relator in petition for cer- 
tiorari as contravened by Court of Appeals’ 
ruling (Rule 34). (Per Walker, C. J., and 
Graves, J.) — State ex rel. Allen v. Trimble, 
297 S.W. 378, 317 Mo. 751, quashing record 
(1926) Allen v. Best, 279 S.W, 728, 220 Mo. 
App. 1041. 

Sup. 1927. Supreme Court on certiorari 
to Court of Appeals may determine only 
whether judgment conflicts with last previous 
ruling of Supreme Court. — State ex rel. Se- 
curity Ins. Co. V. Trimble, 300 S.W. 812, 318 
Mo. 173. 

Supreme Court on certiorari to Courts of 
Appeals is not limited to determining whether 
subject-matter conflicts with cited case (Const. 
Amend. 1884, § 6).--Id. 

Sup. 1027. Supreme Court on certiorari 
for conflict of decisions must take notice of 
conflict in matters not specifically assigned 
as conflicting. — State ex rel. Gordon v. Trim- 
ble, 300 S.W. 475, 818 Mo. 341. 


Sup. 1028. Supreme Court, on certiorari 
to quash opinion of Court of Appeals, deter- 
mines facts from opinion of such court. — 
State ex rel. English v. Trimble, 0 S.W.(2d) 
624. 

Sup. 1928. On certiorari to quash Court 
of Appeals’ opinion, Supreme Court will not 
determine correctness of opinion. — State ex 
rel. Security Ben. Ass’n v. Cox, 9 S.W. (2d) 
953, quashing certiorari (App. 1927) Spencer 

V. Security Benefit Ass’n, 297 S.W. 989. 

Sup. 1928. Supreme Court, on certiorari 
to quash opinion of appellate court for con- 
flict, is limited to facts and issues stated in 
opinion. — State ex rel. National Ammonia 
Co. V. Daues, 10 S.W.(2d) 931, quashing cer- 
tiorari (Apf). 1927) Turley v. National Am- 
monia Co., 209 S.W. 53. 

Sup. 1028. Opinion of Court of Appeals, 
in conflict with Supreme Court decision on 
like state of facts, must be quashed. — State 
ex rel. Maclay v. Cox, 10 S.W.(2d) 940, quash- 
ing certiorari (App. 1927) McClay v. Missouri 
Pac. Ry. Co., 299 S.W. 626. 

Sup. 1928. Supreme Court may review 
rulings of Court of Appeals on similar facts 
and quash record for conflict of decisions. — 
State ex rel. City of Macon v. Trimble, 12 8. 

W. (2d) 727, quashing opinion (App.) Downey 
V. City of Macon, 6 S.W.(2d) 63. 

App. 1894. On certiorari to a city coun- 
cil to vacate a dramshop keeper’s license, 
granted under Acts 1891, p. 128, § 8, provid- 
ing that it shall not be lawful to grant any 
dramshop license in certain cities until a ma- 
jority of the assessed taxpaying citizens and 
guardians of minors owning property in the 
district where the dramship la to be kept 
shall sign a petition asking for such license, 
the return showed that the applicant filed a 
petition which was insufficient on its face. 
Held, that parol evidence to show that the pe- 
tition was signed by two-thirds of the tax- 
paying citizens, etc., was properly excluded. 
Certiorari being a writ to determine the ju- 
risdiction of the inferior tribunal, issues of 
fact arising before it are not open for review. 
— State ex rel. Robinson v. City of Neosho, 
57 Mo. App. 192. 

App. 1009. Certiorari brings up only 
such facts as appear on the face of the record, 
and where the record and papers In a pro- 
ceeding in the county court to procure a dram- 
shop license show that the application was 
verified as required by Rev. St. 1899, § 2993 
(Ann. St. 1906, p. 1717), amended by Laws, 
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1907, p. 255, and that all steps to confer ju- 
risdiction were taken, the record and papers 
are not reviewable whether they speak the 
truth or not. — State ex inf. Keller v. Leonard, 
116 S.W. 14, 135 Mo. App. 143. 

App. 1910. The writ of certiorari brings 
up nothing for review but the record of the 
tribunal to which it is directed, so that the 
evidence cannot be considered, though includ- 
ed in the return. — State ex rel. School Dist. 
No. 18, Tp. 51, Rg. 34, of Platte County v. 
Sexton, 132 S.W. 11, 151 Mo. App. 517. 

App. 1926. Errors or mistakes in law or 
fact cannot be questioned or corrected in cer- 
tiorari proct^edings. — State ex rel. Brince v. 
Franklin, 283 S.W. 712, 220 Mo. App. 232. 

App. 1927. “Certiorari” brings up for 
review record of inferior tribunal ; duty of 
reviewing court being to consider facts on 
face of record going to jurisdiction. — State 
ex rel. Shaw State Bank v. Pfetlle, 293 S.W. 
512, 220 Mo. App. 676. 

^=»64 (2). Jnrladlctlonal qaentlons. 

Sup. 1902. Certiorari brings up for re- 
view only such facts as appear from the face 
of the record, and which go to the jurisdic- 
tion of the tribunal to whicrh the writ is sued 
out, and no other facts can be reviewed. — 
State ex rel. Dalton v. Baker, 70 S.W. 872, 
170 Mo. 383 ; State ex rel. Wright & Dalton 
Hardware Co. v. Same, 70 S.W. 1118, 170 Mo. 
394. 

App. 1909. On certiorari, only such mat- 
ters as appear on the face of the record which 
go to the jurisdiction can be reviewed. — State 
ex rel. Kelley v. Wooten, 122 S.W. 1103, 139 
Mo. App. 231. 

App. 1912. The scope of a writ of cer- 
tiorari is to bring up for review from an in- 
ferior tribunal its records which go to show 
the jurisdiction of that tribunal, and the su- 
perior court can only consider such errors 
and defects as appear on the face of the rec- 
ord, and which are jurisdictional in their 
nature. — School Dlsts. Nos. 18, 19, 29, 30, 
Webster County, v. Tates, 142 S.W. 791, 161 
Mo. App. 107. 

^=5>65. — Mode of review and trial de 
noTO. 

See explanation, page Hi. 

^=:»66. — Preanmptione. 

Sup. 1909. Where the circuit court ren- 
ders a personal judgment by default, it will 
be presumed, on certiorari, to have been 


founded on a lawful return of a lawful writ 
and that presumption will prevail until the 
record is produced showing that either the 
writ or the service was not what the law re- 
quires. — State ex rel. Brown v. Broaddus, 115 
S.W. 1018, 216 Mo. 336. 

Even when the record is silent as to the 
jurisdictional facts, the judgment of a court 
of general jurisdiction will be upheld, on cer- 
tiorari by a presumption that the facts exist- 
ed, until the contrary is shown by an exhibi- 
tion of the whole record. — Id. 

Sup. 1909. Where the court acted in a 
matter within its jurisdiction, the Supreme 
Court, on certiorari to review the determina- 
tion must, in the absence of a sliowing to 
the contrary by the record, presunu' that the 
lower court performed its duly. — State ex 
rel. Applegate v. Taylor, 123 S.W. m2, 224 Mo. 
393. 

Sup. 1916. The Supreme Court, on cer- 
tiorari to quash a judgment of the Court of 
Appeals for refusal of the Court of Api)eals 
to follow the last previous ruling of the Su- 
preme Court, will presume that the Court of 
Appeals stated all the facts of record. — State 
ex rel. Tiffany v. Ellison, 182 S.W. 996, 266 
Mo. 604, quashing judgment (1914) (Coffey 
V. Tiffany, 182 S.W. 495, 192 Mo. App. 455. 

Sup. 1921. On certiorari to review ac- 
tion of the state board of health in susi)end- 
ing a physician’s license for a term of years 
where the rec*ord was silent ns to the number 
of members of board who were present at the 
meeting at which relator’s license was or- 
dered suspended, it will be presumed that 
the members of the board, being public offi- 
cers, discharged their duty regularly and 
properly, and accordingly that, when the 
board acted, a majority of the members there- 
of were present as required by Rev. St. 1909, 
§ 8317, now Rev. St. 1919, § 7336.— State ex 
rel. Johnson v. Clark, 232 S.W. 1031, 288 Mo. 
659. 

Sup. 1922. Where the Court of Appeals, 
in the opinion under review by certiorari, as- 
sumed that defendant was a fraternal benefit 
association without making an express find- 
ing to that effect, the Supreme Court can 
adopt the same assumption. — State ex rel. 
National Council of Knights and Ladies of 
Security v. Trimble, 239 S.W. 467. 

Sup. 1923. In certiorari to review the 
opinion of the Court of Appeals on the ground 
that it is in conflict with opinions of the Su- 
preme Court wherein the issue of whether 
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the facts in the instant case are analogous 
to the facts on which the Supreme Court has 
previously ruled the relator is entitled to the 
benefit of every reasonable inference to be 
drawn in his favor upon the whole evidence. 
— State ex rel. Schaffer v. Allen, 253 S.W. 
7(18, 28 A. L. K. 1270. 

Sup. 1925. In absence of contrary show- 
ing, assumed that issues of negligence sub- 
mitted as specifically as tliey are alleged in 
petition. — State ex rel. Lehrack v. Trimble, 
274 S.W. 41C, 308 Mo. 597. 

Sup. 1920. Supreme Court, on certiorari 
to quash opinion of Court of Api)eals, must 
assume opinion correctly states nature of case, 
contents of petition, and relief sought. — State 
ex rel. Kilkenny v. Danes, 289 S.W. 550, 
quashing certiorari Kilkenny v. Kilkenny, 
27J) S.W. 184, 220 Mo. App. 535. 

Supreme (^ourt, on certiorari to quash 
opinion of Court of Api)eals, will i)resume that 
latter court found fact necessary to authorize 
judgineiit rendered. — Id. 

App. 1911. The common-law writ of cer- 
tiorari which prevails in Missouri brings up 
for review only matters of record ; and, where 
the rc'cord is sulficient on its face, the pre- 
sumption is that tlie judgment is sustained 
by competent proof. — (’’allier v. (3icster P. & 
Ste. (1. Ry. (\>., 138 S.W. (idO, 158 Mo. App. 
249. 

» Mattera of discretion* 

/SVc CJ'pJ a nation, page Hi. 

^=968. — — Questions of fact. 

Sup. 1885. On certiorari to review the 
proc(‘(Hlings of the board of imlice commission- 
ers for St. Louis, established by Rev. St. 1870, 
p. 1528, in dis(*harging the chief of police, the 
court will revi(*w the determination of the 
hoard as to whether there was sufflchuit evi- 
dence to warrant the board in discharging 
the otRcer for cause, and where the record of 
the commissioners failed to show that they 
heard sufficient evidence, or any evidence, or 
that any issue was raised or considered, the 
decision of the board will be set aside. — 
(1883) State ex rel. Campbell v. Board of Po- 
lice Com’rs of City of St. Louis, 14 Mo. App. 
297, affirmed 88 Mo. 144. 

Sup. 1914. On certiorari the Supreme 
Court can quash a judgment of the appellate 
court only where the facts are undisputed 
and such court refused to follow the last pre- 
vious ruling of the Supreme Court. — State ex 


rel. Iba v. Ellison, 165 S.W. 369, 256 Mo. 
644, quashing judgment (1913) Iba v. (Chicago, 
B. & Q. R. Co., 157 S.W. 675, 172 Mo. App. 141. 

Sup. 1919. On certiorari to the Court of 
Appeals to compel review of a record of a 
cause, pie Supreme ("ourt is governed in de- 
termining the matter at issue by the finding 
as to evidence made by the C^ourt of Appeals. 
— State ex rel. Commonwealth Trust Co. v. 
Reynolds, 213 S.W. 804, 278 Mo. 695. 

Sup. 1921. On certiorari to quash the 
judgment of the Court of Appeals liec'ause it 
is contrary to previous rulings of the Su- 
preme (,^ourt, the correctness of the finding 
of a fact by the Court of Appeals which took 
the case out of the rule relied on cannot be 
determined. — State ex rel. Chicago & A. R. 
(.\). V. Allen, 2.36 S.W. 868, quashing certiorari 
(App.) Wagner v. Chicago & A. R. Co., 232 S. 
W. 771, 1509 Mo. App. 121. 

Sup. 1922. The supervisory review of 
the Supreme ( 'Ourt on certiorari to the Court 
of Appeals extends only to whether the con- 
clusions of law of the appellate court conflict 
with the latest pronouncement of the Su- 
preme Court upon the same or similar state 
of facts, and does not warrant a review of 
error assigned in the findings of fact by the 
(\)urt of Appeals. — State ex rel. Raleigh Inv. 
(%). V. Allen, 242 S.W. 77, quashing certiorari 
(App. 1921) Raleigh Ins. Co. v. Cureton, 232 
S.W. 706, 294 Mo. 214. 

Sup. 1926. Supreme Court in reviewing 
decision of C<nirt of Appeals is bound by con- 
clusion of apiKdlate court as to facts. — State 
ex rel. Koeinm v. Daues, 288 S.W. 14, quash- 
ing writ of certiorari (App.) Koenen v. Termi- 
nal Railroad Ass’n, 280 S.W. 73. 

Sup. 1920. Supreme CJourt, on proceed- 
ings to quash opinion of Court of Appeali^ for 
conflict in decisions, could not review find- 
ing on issue of fact. — State ex rel. Kilkenny 
V. Daues, 289 S.W. 550, quashing certiorari 
Kilkenny v. Kilkenny, 279 S.W. 184, 220 Mo. 
Ai>p. 5.35. 

Sup. 1927. Conclu^dons of Court of Ap- 
peals as to evidence are accepted on certiorari 
to quash decision for confiic't of decisions. — 
State ex rel. Al. G. Barnes Amusement Co. v. 
Trimble. 300 S.W. 1064, 318 Mo. 274. 

Sup. 1927. On certiorari to qua.sh opin- 
ion of Court of Appeals, Supreme Court must 
accept ("ourt of Appeals’ finding of facts on 
oral testimony. — State ex rel. I^ocke v. Trim- 
ble, 298 S.W. 782. 
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8np. 1928. Common-law writ of cer- 
tiorari does not bring up evidence for review. 
— State ex rel. Horton v. Clark, 9 S.W.(2d) 
635 . 

Sup. 1929. Supreme Court, on certiorari, 
cannot review facts, but only determine 
whether Court of Appeals’ opinion contra- 
venes prior Supreme Court decision (Const. 
Amend. 1884, | 8).— State ex rel. Dean v. 
Danes, 14 S.W.(2d) 990, quashing opinion 
(App. 1928) Dean v. Dean, 1 S.W.(2d) 235, 
and opinion conformed to (1929) 15 S.W.(2d) 
1116. 

^=»09. Determinmtioii and disposition of 
eanse. 

Sup. 1916. The Supreme Court on cer- 
tiorari to review a judgment of the Court of 
Appeals for failure to follow the last previous 
Supreme Court ruling has no jurisdiction 
after determining such contrariety of ruling 
to enter judgment, but merely to quash tlio 
judgment and remand the case for rehearing. 
—Majestic Mfg. Co. v. Reynolds^ 186 S.W. 
1072. 

Sup. 1916. On a writ of certiorari the 
Supreme Court in quashing the judgment of 
the Court of Appeals must remand the rec- 
ord for rehearing and cannot enter a final 
judgment in the case. — State ex rel. Atchi- 
son, T. & S. F. R. Co. V. Ellison, 186 S.W. 1075, 
268 Mo. 225. 

Sup. 1917. Upon certiorari this couirt 
may say that decision of Court of Appeals 
conflicts in certain particulars with previous 
opinions of this court, and still ufilrm judg- 
ment, where there is good reason in law for 
so doing. — State ex rel. American Mfg. Co. v. 
Reynolds, 194 S.W. 878, 270 Mo. 589, affirm- 
ing judgment (App. 1916) American Mfg. Co. 
V. Alt, 184 S.W. 1167, 1169, certiorari denied 
(1917) American Mfg. Co. v. Reynolds, 38 S. 
Ct. 10, 245 U. S. 650, 62 L. Ed. 531, and writ 
of error dismissed (1918) State of Missouri 
ex rel. American Mfg. Co. v. Reynolds, 38 S. 
Ct. 189, 245 TJ. S. 635, 62 L. Ed. 523. 

Sup. 1917. Supreme Court cannot, after 
quashing judgment and opinion of Court of 
Appeals on certiorari direct what action it 
shall take in the case.— Schmobl v. Travelers’ 
Ins. Co., 197 S.W. 60, answering certified 
questions (App. 1916) 189 S.W. 597. 

Sup. 1917. On certiorari to review judg- 
ment of Court of Appeals the Supreme Court 
can only quash the record, and cannot direct 
the judgment to be entered by the Court of 
Appeals.— State ex rel. Long v. Ellison, 199 


S.W. 984, 272 Mo. 571, quashing record in 
Court of Appeals Clark v. Long, 196 S.W. 409. 

Sup. 1920. The fact that the Court of 
Appeals erroneously cited authorities that 
the assignments in the motion for new trial 
as to error in the instructions were too gen- 
eral for review in the Court of Appeals or the 
Supreme Court, not affecting the merits of 
the case, does not justify the Supreme Court 
In quashing the entire record of the Court of 
Appeals on certiorari; only the erroneous 
portion will be quashed. — State ex rel. St. 
lx>uis Basket & Box Co. v. Reynolds, 224 S.W. 
401, 284 Mo. 372, affirming judgment (App. 
1919) Probst v. St Louis Basket & Box Co., 
207 S.W. 891. 

Sup. 1926. Where Court of Appeals re- 
fused to follow last expressions of Supreme 
Court on question before it, and Supreme 
Court concluded that Court of Appeals was 
right in so doing, opinion of Court of Ap- 
peals will l)e sustained as already written. — 
State ex rel. Thomas v. Danes, 283 S.W. 51, 
314 Mo. 13, 45 A. L. R. 1466, affirming judg- 
ment (App. 1925) Tliomas v. Chicago R. 1. & 
P. Ry., 271 S.W. 862. 

Sup. 1926. Opinion of CJourt of Appeals, 
which is clearly right, will not be quashed 
because of ai>parently contrary ruling of Su- 
preme Court that Is manifestly unsound. — 
State ex rel. Woodson v. Trimble, 287 S.W. 
026, quashing certiorari to set aside opinion 
and judgment (App. 1925) Woodson v. Leo- 
Greenwald Vinegar Co., 272 S.W, 1084. 

App. 1916. Power of Supreme Court to 
order up record on certiorari and quash judg- 
ment of Court of Appeals as in excess of ju- 
risdiction held to include the power to require 
the Court of Appeals to proceed with the 
cause in the true course of lawful jurisdic- 
tion. — Iba V. Chicago, B. & Q. R. Co., 182 S.W. 
135, 192 Mo. App. 297. 

A Court of Appeals held to have no pow- 
er to inquire into the jurisdiction of the Su- 
preme Court on certiorari to issue mandate, 
requiring that the Court of Appeals rehear a 
cause wherein it had rendered a judgment 
held to be in excess of jurisdiction. — Id. 

App. 1928. Mandate of Supreme Court 
on certiorari must be followed by Court of 
Civil Appeals. — Benanti v. Security Ins. Co. 
of New Haven, Conn., 9 S.W.(2d) 673. 

App. 1928. Court of Appeals is bound 
by ruling of Supreme Court quashing its rec- 
ord on certiorari — ^Universal Paper Products 
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Co. V. R. B. Funirten Co., 6 S.W.(2d) 1020, 
conforming to opinion of Supreme Court 
(1027) State ex rel. R. B. Funsten Co. y. Beck- 
er, 1 S.W.(2d) 108. 

^s»70. Appeal or other proooodingi for 
reriew. 

a= 9»70 (1). Deelelone reTtewable and Jarte« 
dietlon. 

Sec explanaiiorit page tit. 

^s»70 (2). Failure to present aneetlon In 
certiorari proeeedina. 

Sup. 1921. Objection that petitioner for 
certiorari had no such interest as would enti- 
tle him to the writ cannot be made first on 
appeal from a dismissal of writ. — State ex 
rel. Plummer v. Gardner, 234 S.W. 53. 

Sup. 1925. Irregularity of issuance of 
writ of certiorari not considered on appeal 
where not insisted on or raised by pleadings 
or argument during trial. — State ex rel. Da- 
vidson V. Caldwell, 276 S.W. 631, 310 Mo. 
397. 

Individuals sued and answering as mem- 
bers of township board in certiorari cannot 
question regularity of proceeding on appeal 
from judgment for relator. — Id. 

Sup. 1928. Grounds of appeal, alleging 
error in admission of incompetent testimony 
and exclusion of comi)etent testimony, held 
too general and indefinite. — State ex rel. Hor- 
ton V. Clark, 9 S.W.(2d) 635. 

^s»70 (8). ReqaliilteH of and proecedlnara 
for tranafer of canao and anper- 
aedeaa. 

See explanation^ page in. 

<3=s 974I Partlca. 

Sec explanation^ page Hi, 

^=»70 (4). Record and aaalffnmenta of 
error. 

Sup. 1908. On review of certiorari pro- 
ceedings only the record of the inferior court 
or tribunal will be considered, and not the 
evidence taken by it, though included in the 
return. — State ex rel. Mount Mora Cemetery 
Ass’n v. Cassey, 109 S.W. 1, 210 Mo. 235. 

Sup. 1916. In certiorari proceedings to 
review action of county court in establishing 
road, certified copies of county court records, 
as well as documentary evidence, and all oth- 
er evidence considered at trial, should be in- 
corporated in bill of exceptions in order to 
become part of record, and without bill of ex- 
ceptions the Supreme Court can only consider 
the record proper, x)etition, respondents’ re- 
turn, relator’s motion to quash, and judgment. 


— State ex rel. Combs v. Staten, 187 S.W. 42, 
268 Mo. 288. , 

Sup. 1925. Rule requiring specific state- 
ment of errors held not complied with. — State 
ex rel. Davidson v. Caldwell, 276 S.W. 631, 
310 Mo. 397. 

Appeal considered on merits despite non- 
compliance with rule a^ to specification of 
errors assigned. — Id. 

^ss»70 (6)* Seope and extent of rexlew In 
venernl. 

Sup. 1921. Petitioner for certiorari can- 
not complain that too short a time for return 
was fixed when answer was in fact made and 
the writ dismissofl. — State ex rel. Plummer 
V. Gardner, 234 S.W. 53. 

Sup. 1925. Action of township board in 
removing constable from oflice, as disclosed by 
record proper, limit of inquiry on appeal from 
judgment for removed officer in certiorari. — 
State ex rel. Davidson v. Caldwell, 276 S.W. 
631, 310 Mo. 397. 

App. 1922. In a suit to restrain sale on 
execution issued on a judgment for costs 
including only part of the items included in 
the fee bill, the full amount of which was 
carried into the execution, judgment for 
plaintiffs will not be reversed for error in 
denying a certiorari to test the vaUdity of a 
nunc pro tunc order incorporating all the 
items into the judgment, where the nunc pro 
tunc order received in evidence in the injunc- 
tion suit showed on its face that it was based, 
not entirely on the record and minutes, but 
upon extrinsic evidence. — Hunter I^and & De- 
velopment Co. V. Jackson, 243 S.W. 436, 210 
Mo. App. 548. 

App. 1928. Court of Appeals can deter- 
mine whether county court order excluding 
land from village was fraudulently obtained 
on apiieal from order quashing certiorari 
(Rev. St. 1919, § 8583).-~Vlllage of Grandview 
V. McElroy, 9 S.W.(2d) 829. 

Cs»70 (6). Preaamptlona. 

App. 1879. Where it is clear that a writ 
of certiorari was improperly issued, and it 
was dismissed, it ought to be presumed that 
the dismissal was on that ground ; and a con- 
tention that a dismissal after a hearing was 
equivalent to a declaration on the imrt of the 
circuit court that there was no error or ir- 
regularity in the proceedings in the county 
court is without merit, — Moore v. Bailey, 8 
Mo. App. 156. I 


Consult Pocket Part for later cases. For explanation, see page ill. 


♦*> 70 ( 6 ) 


CERTIORARI 


6MD— 554 


App. 1900. Where a writ of certiorari 
has been issued, and there is no showing to 
the contrary, the court will presume on ui>- 
peal that the circuit court, before it ordered 
the Issuance of the writ, read the application 
therefor, found that the allegations of the pe- 
tition as to the legal capacity of the petition- 
ers to sue were true, and in the exercise of a 
sound discretion ordered the issuance of the 
writ; and that there is no bill of exceptions 
preserving the facts develoi>ed on a prelimina- 
ry Inquiry does not show that such inquiry 
was not in fact made. — State ex rel. Hill v. 
Moore, 84 Mo. App. 11. 

App. 1900. In certiorari to review an 
action of a county court in granting a dram- 
shop license, the allegation in the i>etition for 
the w^rit and in the writ itself, showing that 
the petitioners became entitled to sue by rea- 
son of the refusal of both the Attorney Gen- 
eral and prosecuting attorney to institute the 
proceeding on a request made to them, was 
not traversed by answer or return. A motion 


to quash the writ was denied, and a return 
w^as subsequently made setting forth the pro- 
ceedings of the county court in granting the 
license. Held, that the right of the i>etition- 
ers to institute the proceedings will be con- 
clusively presumed on appeal. — State ex rel. 
Moore v. McDavid, 84 Mo. App. 47. 

App. 1928. On appeal from order quash- 
ing certiorari to review county court order ex- 
cluding land from village, Court of Appeals 
murft presume that petition recited all nec- 
essary jurisdictional facts (Rev. St. 1919, § 
8593). — Village of Grandview v. McBlroy, 0 
S.W.(2d) 829. 

♦=>70(7)-72. ^ec cxpUinationf page Hi, 

(7). Matters of discretion. 

$=>70 rS). anesttons of fact. 

$=>70 (B). Determination and disposition 
of canse. 

^=»71. Goats. 

$=»72. Uabilities on bonds. 
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CHAMPERTY AND MAINTENANCE 


Scope-Note. 

INCLUDES officious intermeddling in a suit between others by assisting either party 
to carry it on, with or without an agreement to divide the subject of the litigation in the 
event of success; agreements for such division, or for the purchase of property held ad- 
versely, conveyances of such property, and agreements for the purchase of pretended titles 
or rights of action for the purpose of suing thereon ; and criminal responsibility for un- 
lawful maintenance of suits. 

For related matters under other topics, see Descriptive-Word Index. 

Analysis. 

^1. Nature and elements in general. 

2. What law governs. 

3. Statutory provisions. 

4. Champertous contracts in general. 

4 (1). Agreements to conduct litigation or pay costs and expenses of suit, 
or to advance money therefor, in consideration of portion of re- 
covery. 

4 (2). Agreements in consideration of information given or services ren- 
dered. 

4 (3). Agreements to dismiss or abandon suit. 

4 (4). Mortgage or sale of chattels held or claimed adversely. 

4 (5). Who may raise objections. 

4 (C). Persons liable. 

4 (7). Operation and effect. 

4 (8). Pleading. 

5. Contracts and transactions with attorneys. 

5 (1). Validity of contract in general. 

5 (2). In absence of attorney’s agreement to pay costs. 

5 (3). As affected by attorney’s agreement to pay costs and expenses. 

T) (4). Agreements with i>olitical bodies. 

5 (5). Agreements with third i>er8ons to procure claims for collection. 

6 (0). Agreements whereby attorney acquires interest in subject-matter. 
6(7). Who may raise objections. 

6 (8). Operation and effect. 

6 (9). Pleading and evidence. 

6(10). Questions for jury and instructions. 

6. Transfers of claims for purpose of litigation. 

6(1). In general. 

6(2). What are litigious rights. 

6 (3). Assignments pendente lite. 

6(4). Who may raise objections. 

6(6). Operation and effect. 

7. Grants of lands held adversely. 

7 (1). Validity of deed to land held adversely in general. 

7(2). What constitutes adverse possession. 

7 (3). Alienations prohibited. 
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7 (4). Persons entitled to make objections. 

7(5). Operation and effect. 

7(6). Instructions. 

7(7). Questions for Jury. 

^7^^. Actions for damages. 

8. Criminal responsibility. 

9. Offenses. 

10. Prosecution and punishment. 

For related matters under other topics* see Descriptive-Word Index. 


^=s>l. Nature and elements In aoAeral. 

Sup. 1877. The common-law rule re- 
specting champertuus contracts is in force in 
this state. — Duke t. Hari)er, 60 Mo. 51, 27 
Am. Kep. 314. 

Sup. 1907. The common law governing 
champerty is in force in Missouri. — Kelerher 

V. Henderson, 101 S.W. 1083, 203 Mo. 498. 

Sup. 1909. The law of maintenance is in 
force in Missouri. — Breeden v. Frankfort Ma- 
rine, Accident & Plate Glass Ins. Co., 119 S. 

W. 576, 220 Mo. 327. 

App, 1876. Champerty is a species of 
maintenance. Coke and Hawkins make it to 
consist in maintaining another’s suit for a 
part of the land, or debt, or other thing in 
suit ; but later definitions by Blackstone, 
Chltty, Jacob, Tomlins, Wharton, and Bou- 
vier make it to consist in a bargain to di- 
vide the thing In suit, whereupon the eham- 
pertor is to carry on the suit at his own ex- 
pense. — Duke V. Harper, 2 Mo. App. 1. 

What law goTonui. 

See ewplanatiofit page Hi, 

^s»3. Statutory proTisions. 

See explanation^ page Hi, 

^s>4. Champertous contraots in general. 

gs»4<]). Aareements to oondnct litlamtfon 
or pay ooata and expenaea of 
aalt, or to advance money 
therefor, in conalderatlon of 
portion of recovery. 

Sup. 1885. That a receiver refused to 
sue on a claim until the stockholders of the 
Insolvent corporation had indemnified him 
against the payment of costs did not render 
the suit champertous. — ^Bent v. Priest, 86 Mo. 
475. 

App. 1876. A promise to pay the ex- 
penses or costs is essential to constitute main- 
tenance. — ^Duke v. Harper, 2 Mo. App. 1. 


App. Where, at the request of a policy 
holder of an insurance company, a receiver is 
authorized by the court to institute a certain 
suit, provided he is indemnified against costs, 
and he brings the suit in the court which made 
the order, defendant cannot show that the 
bond of indemnity is given by an attorney 
for the policy holder, and that the attorney is 
also employed by plaintiff to prosecute the 
suit for a contingent fee. It cannot be right- 
fully said that the law against chamx)erty 
and maintenance has been contravened, espe- 
cially when the grounds on which the court 
acted in making such order are not made to 
appear. — (1881) Bent v. Priest, 10 Mo. App. 
543 ; (1884) Bent v. Lewis, 15 Mo. App. 40. 

App. 1906. Where plaintiff, who was not 
an attorney, agreed to take up W.’s cause of 
action against defendant, employ lawyers, 
get up evidence at his own expense, and con- 
duct the litigation to a termination, the con- 
tract was void for maintenance. — Phelps v. 
Manlcko, 96 S.W. 221, 119 Mo. App. 139. 

App. 1913. An agreement to maintain an 
action made for motives of gain is champer- 
tous, even though between relations. — Taylor 
V. Perkins, 157 S.W. 122, 171 Mo. App. 246. 

App. 1919. Contract whereby defendant 
agreed to give 15 per cent, of whatever he 
received as his share of an estate for plain- 
tiff’s services in assisting him to recover it 
held not champertous. — Behnke v. Rathsam, 
209 S.W. 976. 

4s»4 (2>. Airreemeiita la conslderatloa of 
Information fclven or •orvlcoo 
rendered. 

See explanation, page Hi, 

43»4 (8). Asrreemente to dlamlre or aban- 
don anlt. 

See explanation, page Hi, 

^s»4 (4), Nortnnne or aale of cbntteU held 
or claimed ndveraely. 

See explanation, page Hi, 
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^4 (5). Who mmr raise objeotlone. 

8up. 1919. A defendant in an action 
cannot set up as a defense that the action is 
being prosecuted under a champertous agree* 
ment to which he is a stranger. — Powell v. 
Bowen, 214 S.W. 142, 279 Mo. 280, Judgment 
set aside and cause reinstated April 1, 1920, 
case reargued May 10, 1920, and on May 18, 
1920, former opinion again adopted. 

App. 1881. The maker of a negotiable 
note cannot defend against the indorsee and 
holder on the ground that the holder acquired 
the note under a champertous agreement to 
pay costs of suit and retain a part of the sum 
collected as a fee.— Million v. Ohnsorg, 10 Mo. 
App. 432. 

App. 1901. One not a party to a cham- 
pertous contract cannot avail himself of its 
illegality. — Bick v. Overfelt, 88 Mo. App. 139. 

<6). Pemona liable. 

Sup. 1909. Any interest asserted in good 
faith, whether contingent, vested, near, or re- 
mote, in pending litigation, relieves a party 
from the charge of maintenance. — Breeden v. 
Frankfort Marine, Accident & Plate Glass 
Ins. Co., 110 S.W. 570, 220 Mo. 327. 

The insurer in a policy Indemnifying an 
employer against loss for injuries to em- 
ploy<>s has such an interest in a suit against 
the employer for injuries to an employ^ as 
justifies it aiding in the defense, and so doing 
does not make it liable for maintenance. — Id. 

App. 1905. Plaintiff alleged that, having 
sued his employer, a mining comiainy, for in- 
juries, defendant insurance company, unlaw- 
fully, willfully, and maliciously, without in- 
terest, “maintained the mining company’^ by 
prosecuting an appeal from a judgment in fa- 
vor of plaintiff ; that defendant paid all the 
exixjiises of the appeal, which resulted in a 
reversal, after which defendant maintained 
the defense at its own expense, and in various 
ways caused delay, until plaintiff only sues 
ceeded in recovering a second judgment after 
the mining company became insolvent, and 
was then compelled to accept $1,000 in settle- 
ment of a judgment for $3,500 ; that, but for 
defendant’s unlawful interference, plaintiff 
would have collected the first judgment, and 
would have secured a second judgment in time 
to have collected it before the mining compa- 
ny became insolvent. Held, that the petition 
stated a cause of action for maintenance. — 
Breeden v. Frankfort Marine, Accident & 
Plate Glass Ins. Co., 85 S.W. 930, 110 Mo. App. 
312. 


Where an insurance company has Indem- 
nified a corporation from liability for inju- 
ries to its employ^. It is not a volunteer in 
defending an action against insured for such 
Injuries, and is therefore not liable, as an In- 
termeddler, for maintenance. — Id. 

<b3»4 (T). Operation and effeet* 

Sup. 1857. An instrument in the follow- 
ing form: “I promise to pay G. W. Crow 
$100, if the M. T. Lewis county road is not 
opened and kept open along the creek where 
it is now located, or if said Crow should make 
null the present proceedings of the court and 
commissioners as already had and done by 
them. I also agree that, if the said road is 
opened and kept open, the said Crow shall 
have all the damages that may ever be as- 
sessed me for the same” — dated and signed, 
is not champertous on its face. — Crow v. Har- 
mon, 25 Mo. 417. 

Sup. 1891. The fact that a principal was 
instigated by a third person to institute a suit 
against his agent to set aside a conveyance 
of land to him as obtained by fraud, and that 
such third person paid him $1,000 to do so, 
and agreed to pay all costs and attorney’s fees 
in consideration of a half interest in the prop- 
erty recovered, does not deprive plaintiff of 
his right to have the deed to defendant an- 
nulled, especially when the champertous con- 
tract was voluntarily rescinded at the trial. 
— Euneau v. Rieger, 16 S.W. 854, 105 Mo. 639. 

Unless plaintiff’s title by which he seeks 
to enforce a right is infect^ by a champer- 
tous contract, the suit may proceed, though 
such a contract exists between plaintiff and 
another Interested in the suit, as a party 
will not be turned out of court under those 
circumstances until he asks the aid of the 
court to enforce the champertous contract. 
—Id. 

App. 1901. A party will not be deprived 
of relief because the contract on which he is 
prosecuting his suit is infected with champer- 
ty, when he is not seeking to enforce such 
contract. — Bick v. Overfelt, 88 Mo. App. 139. 

Qs»4 (8). Pleading. 

Sup. 1884. A plea of want or failure of 
consideration is insufficient to raise the de- 
fense of champerty. — Moore v. Ringo, 82 Mo. 
468. 

Sup. 1912. W’here a bill in equity did 
not on its face savor of chami)erty or main- 
tenance, defendants could not avail them- 
selves of this defense without having pleaded 
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it. — Johnson v. United Rys. Co. of St. I^uls, 
152 S.W. 362, 247 Mo. 326, judgment moditied 
162 S.W. 374, 247 Mo. 326. 

Oontraots and transactions with 
attorneys. 

(1) . Validity of contract in general. 

Sup. 1906. A contract for a contingent 

interest in the subject-matter of litigation by 
way of compensation for professional servic- 
es is not champertous. — Taylor v. St. I^uls 
Transit Co., 97 S.W. 155, 198 Mo. 715. 

Sup. 1912. Under Rev. St. 1909, § 965, 
authorizing contingent fee contracts, the fact 
that the fee of a judgment creditor’s attorney 
in a creditor's suit was contingent on success 
did not show champerty or maintenance. — 
Johnson v. United Rys. Co. of St. I^onls, 152 
S.W. 362, 247 Mo. 326, judgment modified 152 
S.W. 374, 247 Mo. 326. 

App. 1881. Agreement between attorney 
and client as to purchase by former at execu- 
tion sale as champertous. See Kinealy v. 
Alacklin, 10 Mo. App. 582, 58:1, memorandum. 

App. 1009. A contract by an attorney 
with his client for a contingent fee, to be paid 
the attorney out of the procewls of a pending 
suit, if proiK'rly entered into, is expressly au- 
thorized by Laws 1901, p. 46 (Ann. St. 1906, 
§ 4937 — 2). — Beagles v. Robertson, 115 S.W. 
1042, 135 Mo. App. 306. 

App. 1911. Where an attorney having 
procured a surety on an injunction bond for a 
client, after procuring a permanent injunc- 
tion, and the surety having been <*harged as 
garnishee for a deposit in his hands, as in- 
demnity, promised the surety that he would 
guarantee the surety against loss above the 
amount of the deposit, if the latter would i)er- 
mit an appeal from the judgment in garni.sh- 
ment, saich agreement was not champertous. 
— Dent V. Arthur, 137 S.W. 285, 156 Mo. App. 
472. 

App. 1913. Advances made by an attor- 
ney to his client with the exiK»ctation of being 
reimbursed by him are proper. — Taylor v. 
Perkins, 157 S.W. 122, 171 Mo. App. 246. 

(2) . In abMence of attorney’s agree- 

ment to pay cost*. 

App. 1919. It is neither against public 
policy nor champertous for an attorney to 
lend his client money after the relationship 
of attorney and client already exists, and the 
loan forms no part of the inducement to bring 
about that relationship or to induce the client 
to engage in litigation, and there is no in- 


demnity for client’s liability for costs. — Myt- 
ton V. Missouri Pac. R. Co., 211 S.W. 111. 

(3). Am affectrd liy attorney’s asrree- 

ment to pay eoMtM and expenses. 

Sup. 1884. An agret^ment between at- 
torney and client that the latter shall buy 
land and convey half of it to the former, who 
is then to iMiy half the expense of a suit to re- 
cover the land, is not chamiK^rtoiis. — Moore v. 
Ringo, 82 Mo. 468. 

Sup. 1906. A contract with three plain- 
tiffs having .separate causes of action, for a 
contingent cittorney's fee, is not rendered 
champertoas as to the fee in two cases which 
were (‘ommenced by the fact that one of the 
attorneys afterwards lKH*ame surety for costs 
in an action commenml for the third plain- 
itiff. — ^Taylor v. St. Ix>uis Transit Co., 97 S.W. 
155, 198 Mo. 715. 

Sup. 1907. A contnict Ix'twetm plaintiff 
and defendant, an attorney, which providt‘S 
tliat in consideration of s(*rvic(*s renderiKl by 
I>laintiff in procMiring bonds of a county as 
deiscribe<l in a receipt, to be suikI on by dt»- 
fendant in accordanc‘<^ with a contract, ap- 
pended to the receipt, defendant agret‘s to 
IKiy plaintiff ont^half of the fee accruing in 
acH-'ordance with its terms, it being understoo<l 
that plaintiff “shall pay one-half of any and 
all reasonable expens^^s * ♦ * that may 
l)e nec(*ssary and proper” to Insure the suc- 
cessful prosecution of the suit, dot‘s not bind 
plaintiff to pay any part of the costs of a 
suit on the Ijonds, and is not champertous on 
its face, though the contract api>ended to the 
rcx'clpt stipiilatt's that, in a suit is de- 
feated, the attorney will piy all the costs 
thertH>f. — Kelerher v. Henderson, 101 S.W. 
1083, 203 INIo. 498. 

Sup. liK)9. Though plaintiff’s counsel 
ex(‘cuted a cost Ismd for him in accoi’danco 
with a usual custom, because they knew he 
was gocKl for the costs, and without any un- 
derstanding with any one on the question, a 
contract to bring and pros(H*ute a projxT suit 
to re<*over land, In consideration of one-half 
the land rwoverc^l, was not champertous. — 
Shelton v. Fninklin, 123 S.W. 1084, 224 Mo. 
342, 135 Am. St. Rep. 537. 

App. 1904. An agreement by an attorney 
to pay all or some of the court costs to ac- 
crue in a suit which he is employed to prose- 
cute is cham,i>ertous. — (^omstock v. Flower, 
84 S.W. 207, 109 Mo. App. 275. 

App. 1913. A contingent fee is not such 
an interest in the cause of action as will re- 
lieve the contract for the fee from being 
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chami>er toils, where the attorney agrees to 
pay the costs. — Taylor v. Perkins, 157 S.W. 
122, 171 Mo. App. 246. 

The attorney’s lien statute, providing that 
the compensation of an attorney is governed 
by an agreement expressefl or implied, which 
is not restrained by law, does not relieve an 
agret^ment by an attorney to pay costs of its 
ehami)ertou8 character. — Id. 

Rev. St. 1900, § 965, allowing an attorney 
to contract for a contingent fee, gives him 
no right to agree to pay the costs. — Id. 

App. 1019. Although a written contract 
of employment between attorneys and their 
client in a personal injury action does not 
provide that the attorneys pay any part of 
the costs or exi)enses, the contract is never- 
thek'ss champertous if the agreement in fact 
contemplates the payment of such costs or 
exiK^nses. — Mytton v. Missouri Pac. K. Co., 
211 S.W. 111. 

(4). Aarreemenfn with political 
liodles. 

See explanation^ page in, 

(5). Afcreenicnta with third pcrMona 

to procure claims for collection. 

See explanation^ page Hi, 

(0>. Airreementn whereby attorney 
acqalrcM Intereiit In ■nhject-mntter. 

If the attorney makes no agrc'ement to 
furnish money, an attorney’s engagement to 
ren(hT services in the prose<‘ution of a suit, 
in t‘onslderation of receiving a share of the 
I)roi>erty recovere<l, is not void for champerty. 
—Sup. 1S77. Duke v. Harper, 60 Mo. 51, 27 

Am. Rep. iU4 ; 

App. 1876. Duke v. Harper, 2 Mo. App. 1. 

Sup. 1877. A contract with attorneys by 
which they are to receive a certain iwrtion 
of the property sought to be re(H)vered as their 
compensation, but which does not bind them 
ito iwiy any portion of the expenses of the lit- 
igation, la not chami>ertous. — Duke v. Hanxjr, 
60 Mo. 51, 27 Am. Rep. :il4. 

Sup. 1906. In a contract whereby attor- 
neys were to Tec*eive in compensation for serv- 
ices in litigation for the recovery of land one- 
half the land, a provision whereby the client 
agreed not to compromise without the con- 
sent of her attorneys was not void as con- 
trary to public policy. — Lipscomb v. Adams, 
91 S.W. 1(M6, 193 Mo. 530, 112 Am. St. Rep. 
500. 

App. 1881. A contract between attorney 
and client that the attorney is to receive as 
compensation for his services a portion of 
the property in controversy, and that he is 


to pay the cost of litigation, is champertous. 
— Million V. Ohnsorg, 10 Mo. App. 432. 

App. 1908. The fact that insured In a 
Are ix>licy assigned the same after a loss to 
secure fees owed to her attorneys, without 
any undertaking by them to pay the costs of 
the litigation, did noit show a champertous 
assignment.— Ball v. Royal Ins. Co., 107 S. 
W. 1097, 129 Mo. App. 34. 

App. 1909. A stipulation in a contract 
for a contingent fee that the client shall make 
no compromise without the attorney’s con- 
sent is valid, and not opposed to public pol- 
icy. as indicated by Attorney’s lAen Act (Iaiws 
1901, p. 46; Ann. St. 1906, § 4^37—2), re- 
stricting compromises by litigants to the det- 
riment of the attorney’s lien. — Beagles v. Rob- 
ertson, 115 S.W. 1042, 135 Mo. App. 306. 

App. 1910. A contract between an at^ 
torney and client as to the prosecution of a 
claim for personal injuries, whereby the at- 
torney is to be paid for his services 50 per 
cent, of the amount recovered, either by suit 
or compromise was not void as contrary to 
public i)olicy, l>ecause it also provided that 
the client would not settle or compromise his 
cause of action without his attorney’s consent. 
— Wright V. Kansas City, Ft S. & M. R. Co., 
126 S.W. 517, 141 Mo. App. 518. 

(T). Who may ralae objoctlona. 

Sup. 1885. Defendant, in an action by a 
r€»ceiver, cannot object to the maintenance 
of the suit on the ground that there is a 
chami)ertons agreement between the receiver 
and his attorney, since that is a matter to 
be presented to the court in which the re- 
ceivership action is pending. — Bent v. Priest, 
86 Mo. 475. 

App. 1881. If the question were proper- 
ly presented, the Court of Appeals would feel 
bound to hold that a contract under which 
plaintiff’s attorneys are prosecuting is a mat- 
ter which does not concern the defendant at 
all, and that, although it be champertous, such 
fact cannot be set up as a defense to the suit. 
— Bent V. Priest, 10 Mo. App. 543. 

(8). Operation and effect. 

Sup. 1886. A motion to strike out a por- 
tion of the answer of defendant in an eject- 
ment suit, setting up a champertous agree- 
ment between the plaintiff and his counsel, is 
well sustained, and the evidence offered there- 
on well excludtHl, provided the plaintiff’s ti- 
tle by which he seeks to enforce his right is 
not affected by such contract. — Pike v. Mar- 
iUndale, 1 S.W. 858, 91 Mo. 268. 
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8up« 1907. A contract not void as cham- 
pertous which binds an attorney to pay to 
a third party a portion of the fees which he 
may earn and collect in pursuance of a oham- 
pertous contract will be enforced. — Kelerher 
V. Henderson, 101 S.W. 1083, 203 Mo. 498. 

App. 1909. A stipulation, in a contract 
for a contingent fee, that the client shall make 
no compromise without the attorney’s con- 
sent is a divisible stipulation, and, even if 
void as against public policy, will not vitiate 
the other parts of the contract. — Beagles v, 
Robertson, 115 S.W. 1042, 135 Mo. App. 306. 

App. 1913. An attorney cannot claim a 
fee or enforce a lien where his contract was 
champertous. — Taylor v. Perkins, 157 S.W. 
122, 171 Mo. App. 246. 

App. 1919. Where an attorney’s contract 
of employment is champertous, it is void. — 
Mytton. V. Missouri Pac. R. Co., 211 S.W. 111. 

(9). Pleadlnff and evidence. 

App. 1904. In an action by an attorney 
against his client for compensation, champer- 
ty is an affirmative defense, not available to 
defendant unless pleaded. — Comstock v. Flow- 
er, 84 S.W. 207, 109 Mo. App. 275. 

App. 1905. In an action on an insurance 
policy by an attorney to whom the claim was 
assigned, the defense of champerty, not plead- 
e<l, was unavailabla — Major v. Insurance Co. 
of North America, 86 S.W. 883, 112 Mo. App. 
235. 

App. 1914. In a proceeding to determine 
an attorney’s right under a contract with P. 
alleged to be champertous because of an agree- 
ment to i>ay costs, to a portion of the pro- 
ceeds of a judgment, the testimony of an- 
other attorney that on being consulted by P. 
and reciuested to pay costs of the proposed 
action, he had refused to do so was admissi- 
ble. — Taylor v. Perkins, 170 S.W. 409, 183 
Mo. App. 204. 

(10). (^ncationa for Jury and Inatrao- 
tionii. 

See ewplanaiiorit page iii. 

Transfers of claims for purpose of 
litigation. 

(1). In genernl. 

Sup. 1894. The assignment of a bare 
right to file a bill in eciutty for fraud on the 
assignor is void, as against public x)olicy and 
savoring of the character of maintenance.— 
Wilson V. St. Louis & W. R. Co., 25 S.W. 627, 
769, 120 Mo. 45. 

8ttp. 1911. A plaintiff suing in equity to 
rescind a sale of corporate stock to himself 


on ground of fraud and deceit could not 
maintain therewith counts on numerous sim- 
ilar claims of others assigned to him; as- 
signment of a mere right to file a bill for 
fraud committed on the assignor being void 
as savoring of maintenance. — Ryan v. Miller, 
130 S.W. 128, 236 Mo. 406, Ann. Cas. 1912D, 
640. 

(2). What arc lltlgioaa rights. 

See ewplanation, page iiu 
^=96 (3). Assignments pendente Itte. 

See eitplanationt page iii. 

(4>. Who may raise objections. 

See explanatiorit page iii. 

( 6 ). Operation and effect. 

App. 1919. In action to recover a sum 
paid defendant for interest in a debt and ven- 
dor’s lien, ans^’er alleging that defendant had 
no knowledge of his legal rights, but relied 
and acted solely upon advice of one of plain- 
tiffs, an attorney, and that plaintiffs knew 
they were buying a lawsuit, etc., held, if true, 
to constitute a complete defense. — Williams v. 
Powell, 209 S.W. 607. 

^=>7. Grants of lands held adversely. 

^7 (1). Validity of deed to land held ad- 
verscly In general. 

Sup. 1886. Under Rev. St. 1S70, § 673, 
any person claiming title to real estate may, 
though there be an adverse poss(‘ssion, con- 
vey his interest as if he were in actual pos- 
session. — Allen V. Kennedy, 2 S.W. 142, 91 
Mo. 324. 

8=>7(2)-8. See cTplanatiorif page iii. 

^=n7 ( 2 ). What eonstitntes adverse pos* 
session. 

(3). Alienations prohibited. 

(4). Persons entitled to make objee* 
tlons. 

( 6 ). Operation and effect. 

^s»7 (O). Instrnctions. 

$s»7 (7). (tnestlons for Jury. 

^=»7H. Actions for damages. 

^=>8. Criminal responsibility. 

...... Offenses. 

App. 1927. “Barratry” is offense of fre- 
quently exciting quarrels and suits. — State 
V. Noell, 295 S.W. 529, 220 Mo. App. 883. 

8=»10. — Proseontion and punishment. 

App. 1927. Indictment charging bar- 
ratry, in that defendants stirred up “quar- 
rels,” “strifes,” suits and “controversies,” 
held insufficient to apprise them of issues 
they must meet (Rev. St, 1919, { 3174). — State 
V. Noell, 295 S.W. 529, 220 Mo. App. 883. 
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CHARITIES. 

Scope-Note. 

INCLUDES gifts, devises, bequests, and trusts for purposes regarded as charitable 
uses; their validity, operation, and effect in general, and application to them of doctrine 
of cy pres; organization, franchises, and powers of charitable societies; rights, powers, 
and liabilities of such societies, or of trustees of charities, or of the donors, and of bene- 
ficiaries; judicial control and protection of charitable societies and charities; and reme- 
dies relating thereto. 

For related matters under other topics, see Descriptive- Word Index. 

Analysis. 

1. Creation, Existence, and Validity. 

Nature of charities. 

2. What law governs. 

3. Constitutional and statutory provisions. 

4. Validity of gifts and trusts in general. 

5. Subject of gift. 

6. Form of gift. 

7. Character and capacity of beneficiaries. 

8. Number of beneficiaries. 

9. Purposes of gift. 

10. In general. 

11. Relief of poor or unfortunate. 

12. Education. 

13. Promotion of religion. 

14. Public institutions and improvements. 

15. Care or improvement of burial grounds or lots. 

16. Prayers or masses. 

17. Certainty as to property. 

18. Necessity of trustee. 

19. Certainty as to trustees or donees. 

20. Capacity of trustees or donees to take. 

20(1). Capacity In general. 

20(2). Cori)orations. 

20(3). Voluntary unincorporated associations. 

20(4). Associations or corporations to be created or Incorporated. 
20(5). Municipal bodies or corporations. 

•21. Certainty as to beneficiaries. 

21 (1). In general. 

21 (2). Beneficiaries to be designated by trustees or doneea 
21 (3). Gifts for relief of poor, unfortunate, or infirm. 

21 (4). Gifts for promotion of education. 

21 (5). Gifts for promotion of religion. 

22. Certainty as to purpose of gift. 

22 (1). Certainty in general. 
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I. Creation, Existence, and Validity — Continued. 

22 (2). Purpose discretionary with trustee. 

22 (3). Gifts for relief of poor or unfortunate. 

22 (4). Gifts for promotion of education. 

22 (5). Gifts for promotion of religion. 

^23. Certainty as to manner of executing trust. 

24. Acceptance by trustee or donee. 

25. Partial invalidity. 

26. Estoppel or waiver as to defects or objections. 

27. Persons entitled to question validity of gift. 

28. Modification or revocation. 

29. Nonuser or misuser. 

30. Duration and termination. 

II. Construction, Administration, and Enforcement. 

^31. General rules of construction. 

32. Evidence to aid construction. 

33. Trustees or donees. 

34. Beneficiaries. 

35. Property included and title or interest acquired. 

36. PuqDoses of gift. 

37. Application of doctrine of cy pres. 

38. Conditions. 

39. Incorporation and organization of charitable societies. 

40. Franchises and powers of charitable societies. 

41. Public aid. 

41 Statutory regulations. 

42. Supervision by public officers. 

43. Judicial supervision or administration. 

44. Visitation. 

45. Rights, duties, and liabilities of charitable societies and trustees. 

45(1). In general. 

45(2). Liability for torts. 

46. Officers and agents of charitable societies. 

47. Judicial appointment of trustees. 

48. Administration and disposition of property or funds. 

48 (1). In general. 

48 (2). Sale or lease of property. 

49. Persons entitled to enforce charitable trust. 

50. Actions for administration or enforcement. 

For related matters under other topics, see Descriptive- Word Index. 
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I. CREATION, EXISTENCE* AND VA- 
LIDITY. 

^=>1. Nature of oharltiei. 

Sup. 1890, The Widows’ & Orphans* 
Home Society of Missouri, Incorporated un- 
der act of March 19, 18(30 (Scss. Acts 1866, p. 
09), cannot be classed as a public charity. — 
Tyree v. Kinffham, 13 S.W. 952, 190 Mo. 451. 

Sup. 1019. A “public charity” is a pift 
to l)e applied consistently with exlstinj? laws 
for the l)eneflt of an indefinite number of 
persons, by brinjcinjij their minds under the 
InflueiKx^ of education or religion, by reliev- 
ing their Iwdies from disease, suffering, or 
constraint, or by assisting tlnun to establish 
themselves in life, or by erecting and main- 
taining public buildings or works, or other- 
wise l(*ssening the burdens of government. — - 
Itobinson v. (h’utcher, 209 8.W. 104, 277 
Mo. 1. 

App. 1907. An association established 
under Itov. St. lStl9, c. 12, art. 11, i)roviding 
for organization of benevolent, religious, wi- 
entific, etc., ass(K*iations, the (diarter of which 
provides that its objei*! shall l»e to conduct 
and control a certain hospital, to provide nied- 
i(*al treatment fr(*e to the iKK)r, and to train 
4ind e<lucate numMs, wbi(*h has no stock, and 
pays no dividends, but devotes any income 
from iKiying patients to'tlK'' improvement and 
maiiitenaiice of the h(»sj)ital, which rcKH*iv(*s 
persons frcn* of charge for board evcai, when 
unable to pay, and furnishes other i>lac(S, 
known as fr<v institutions, with i^hysiciaiis, 
nurse's, and mt*diciiies, gratuitously, is a char- 
ity. — Adams v. t’niversity Hospital, 99 S.W. 
453, 122 Mo. App. (375. 

App. 1910. A “public trust” is one in 
which the public at large, or some undeter- 
mined i>orti(ai of it, have a direct interest 
or propeu’ty right, or in which the beneliciaries 
ctinnot 1 h' ascx»rtainod with ce'rtainty. — Hol- 
man V. Renaud, 125 S.W. S-13, 141 Mo. App. 
390. 

^=92. What law governs. 

Sec c jc plan ai ion, page Hi. 

Constitutional and statutory pro- 
visions. 

Sup. 1860. St. 43 Hliz., conc*<'rning char- 
itable uses, prevails in Missouri. — Chambers 
V. City of St. I^uis, 29 Mo. 543. 

Sup. 1889. 2 Rev. St. 1879, §§ 5976, 5977, 
do not apply to benevolent or charitable cor- 
porations (I-aws 1881, p. 87).—Whitmore v. 
Supreme Lodge Knights and I.ndles of Honor, 
13 S.W. 495, 100 Mo. 36. 


Sup. 1911. There being no statute in 
this state defining a public charity, the ques- 
tion as to whether a particular donation con- 
stitutes a public charity must be determined 
from the rules of the common law. — Buchan- 
an V. Kennard, 136 S.W. 41.5. XU Mo. 117, 37 
L. R. A. (N. S.) 993, Ann. Cas. 1912D, 50. 

The statute of charitable uses, or St. 43 
Eliz. c. 4, as enacted by Parliament, together 
with the common law of England upon the 
same subject, w'as made a part of the law of 
this state. — Id. 

The charities enumerated in the statute 
of charitable uses (St. 43 Eliz. c. 4) Is not 
alone determinative of \vhat constitutes a 
public charity under the laws of this state, as 
it was not intended by such statute to abro- 
gate the existing law ns to public charities 
or to limit the remedy provided to the chari- 
ties particularly designated, and hence a do- 
nation which prior to the statute of Eliza- 
beth was recognized as a public charity will 
be treated as such under the laws of this 
slate, though it may not fall within the terms 
of those* so enumerated. — Id. 

^=^4. Validity of gifts and tmsts In 
general. 

Sup. 187(3. Testatrix made a will con- 
taining a devise to an archl)isbop of the Ro- 
man (’atbolb* (*hurch in his official capacity 
for the l)(‘uefU of the church. After the 
adoption of the (*onstltution of 18(35, forbid- 
ding any gift, heiiuest. or devise to any reli- 
gious order or <b nomination, testatrix al- 
tered her will, making the devise absolute 
to the d(‘vis(M* personally. The change wa.s 
made to evade the law, it ln'iiig understood 
that the d(‘visee slmuld take, as before, for 
the benefii of the church. Held, that the lat- 
ter d(‘\ isc. b(‘iug a fraud on the ix>liey of the 
law, was void. — Kenrick v. (^)le, 61 Mo. 572. 

Sup. 1917. A charilahle trust must he 
clear, detiiiite. and c(‘rtain, as to subject, ob- 
ject. and terms, hut the courts will not con- 
c(‘rn themselves with the wisdom or propri- 
ety of the* trust or the character of the 
henefie'iary. — Jones v. Patterson, 195 S.W. 
1004, 271 Mo. 1, L. R. A. 191 7F, 060. 

That the interest in a charitable trust 
may ho generally expressed will not nect's- 
sarily cause* the trust to fall for uncertainty 
of its ohje'ct, if the particular mexle of appll- 
catiem may he rendered susceptible of direc- 
tion by a court of equity. — Id. 

Notwithstanding the permissibility of a 
general declaration, if the charity does not by 
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its own terms fix itself on a well-defined ob- 
ject, or is not susceptible of such interpreta- 
tion by the courts, but is general and indefi- 
nite, it must fall. — Id. 

Sup. 1027. Bequest of money to German 
Red Gross for relief of widows, orphans and 
invalids of World War held not void as 
against public policy ; “enemy” (Rev. St. Mo. 
1919, If 590-594 ; Trading With the Enemy 
Act [50 USCA Appendix | 1 et seq.] ; Const 
U. S. art. 8, S 3; Const. Mo. art. 2, S 13). — 
In re Rahn’s Estate, 291 S.W. 120, 316 Mo. 
492, 51 A. L. R. 877, certiorari denied Martin 
v. Ahrens, 47 S. Ct. 591, 274 U. S. 745, 71 L. 
Ed. 1325. 

Bequest to German Red Cross for relief 
of widows, orphans, and invalids of World 
War did not fail because it Showed intent to 
grant immediate relief and payment was de- 
layed. — Id. 

App. 1911. Decedent, a short time be- 
fore his death, was the owner of three notes 
executed by a church congregation; two for 
$500 and one for $1,000. He sent for the 
pastor and church treasurer and handed the 
notes to the treasurer, with the request that 
he destroy one of the $500 notes as a contri- 
bution to the church, and that the other 
two be used by the pastor and treasurer for 
certain other charities, to be paid out after 
decedent's death. As a part of the same 
transaction, he signed an instrument reciting 
that he freely intrusted to the pastor and 
treasurer the notes described, to be paid out 
in a specified manner for the benefit of such 
charities. Held to constitute a valid gift in- 
ter vivos in trust for the benefit of the chari- 
ties mentioned. — Telle v. Roever, 139 S.W. 
256, 159 Mo. App. 115. 

^s»5» Subject of gift. 

See explanatiout page Hi, 

^=»6. Form of gift. 

See explanation, page Hi. 

Obaraoter and capacity of bone- 
floiaries. 

Sup. 1916. Where there were no such 
organizations or mission boards as those re- 
ferred to in a will bequeathing money to them, 
the public charity intended by testator would 
fall for want of any taker. — Cummings v. 
Dent, 189 S.W. 1161. 

Number of beuefloiarles. 

See explanation, page {it. 


^9. Purposes of gift. 

Construction as to purposes of gift, see post, 
Ss»36. 

^»10. — In general. 

Sup. 1911. A devise “in trust for the 
purpose of erecting and maintaining a hospi- 
tal for sick and injured persons without dis- 
tinction of creed” is for a purpose recognized 
as a public charity prior to the enactment of 
the statute of charitable uses (St 43 Eliz. 
c. 4), and hence is to be regarded as a public 
charity under the laws of this state. — Buchan- 
an V. Kennard, 136 S.W. 415, 234 Mo. 117, 
37 L. R. A. (N. S.) 993, Ann. Cas. 1912D, 60. 

The enumeration in the statute of char- 
itable uses (St 43 Eliz. c. 4) of “aged, impo- 
tent, and poor people,” and “maintenance of 
sick and maimed soldiers and mariners,” and 
“aid and help to young tradesmen,” as rec- 
ognized purposes of public charities, indi- 
cates that the poverty of the recipients of 
benefits from a charity is not an essential 
requisite to constitute the donation a public 
charity; and hence a devise “in trust for 
the purpose of erecting and maintaining a 
hospital for sick and injured persons” is 
not invalid as a public charity, in that it does 
not impose poverty as a condition to the re- 
ceipt of benefits. — Id. 

That a public charity for the creation of 
a hospital included a direction for the pay- 
ment of a sum to a relative of testator monthly 
and another sum for the keeping of the buri- 
al lot of testator in repair, which payments 
were made a charge on the charitable fund, 
did not change the nature of the main gift 
so as to deprive it of the character of a 
public as distinguished from a private chari- 
ty.— Id. 

Sup. 1912. Enumeration of charities in 
the statute of charitable uses (St. 43 Eliz. c. 
4) is not exclusive, and there are other ob- 
jects deemed charitable in a legal sense. — 
Strother v. Barrow, 151 S.W. 960, 246 Mo. 
241. 

Any gift not inconsistent with law and 
promotive of the amelioration of the condi- 
tion of mankind or the diffusion of useful 
knowledge is a “charity.” — Id. 

Sup. 1915. It is of the essence of a 
public charity that it should be for the bene- 
fit of the public at large or some portion 
thereof, or upon an indefinite class of persons. 
— Catron v. Scarritt Collegiate Institute, 175 
S.W. 671, 264 Mo. 718. 
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Sup. 1916. Provision of a will that land 
or its value be put on interest for the use of 
womout preachers in Methodist Episcopal 
Church in North Missouri Conference is suffi- 
cient in every respect to create a valid char- 
itable use. — Buckley v. Mouck, 187 S.W. 31. 

Sup. 1028. English statute as to chari- 
table uses, held part of common law. but 
enumeration of charities is not preclusive. — 
Harger v. Barrett, 5 S.W.(2d) 1100, 319 Mo. 
633. 

Relief of poor or nnfortn- 
iiate. 

Sup. 1920. A corporate hospital, organ- 
ized to nurse the sick and to exercise care for 
poor and aged by deaconesses, and to found 
and support a deaconess home, where nurses 
should l)e trained, etc., which issued no shares 
of stock and paid no proilts to its members, 
held a charitable organization. — Nicholas v. 
Evangelical Deaconess Home and Hospital, 
219 S.W. 643, 261 Mo. 182. 

The charitable character of a corporate 
hospital was not lost, because it received pay 
patients and the major portion of its income 
w’as derived from such patients. — Id. 

^=»12. — Education. 

Sup. 1888. A gift of real estate in Mis- 
souri to the Mis.souri Historical Society and 
the Academy of Science of St. Louis, being for 
the promotion of science, education, and the 
diffusion of useful knowledge, is valid as a 
charity, though not so denominated in the 
deed. — Missouri Historical Soc. v. Academy 
of Science, 8 S.W. 346, 94 Mo. 4rj9. 

Sup. 1899. A devise of property to con- 
stitute a botanical garden, with a museum 
and library connected therewith, ‘‘so as to 
provide for the use of the public of a botani- 
cal garden easily accessible, which shall be 
forever kept up and maintained for the culti- 
vation and proiaigation of plants, flowers, 
fruits, and forest trees, and other productions 
of the vegetable kingdom, and a museum and 
library connected therewith, and devoted to 
the same, and to the science of botany, horti- 
culture, and allied objects,” to be preserved 
“to the use and enjoyment of the public for all 
time,” coupled with provisions for the en- 
largement of the garden, museum, and li- 
brary, and for the establishment of a fully- 
equipped school of botany, deflnes a charity, 
and creates a charitable trust. — Lackland v. 
Walker, 52 S.W. 414, 151 Mo. 210. 

Sup. 1906. A bequest for the tuition Dr 
education of poor children under the age of 


16 years of age within a certain district is a 
charity. — Crow v. Clay County, 95 S.W. 869, 
196 Mo. 234. 

Sup. 1935. A deed whereby land was 
conveyed to an institution for general edu- 
cation by a corporate member and his wife 
for its “use and benefit,” and the land or pro- 
ceeds was to be applied to endow professor- 
ship and memorialize the name of a deceased 
son, created a public charity. — Catron v. 
Scarrltt Collegiate Institute, 175 S.W. 571, 264 
Mo. 713. 

Sup. 1920. Under the law of Kansas, as 
under the rule In Missouri, a trust for educa- 
tional purposes is a public charity, so that 
a will creating a trust for the higher educa- 
tion of the children of a designated school 
district is not void as attempting to create a 
perpetual trust for a private charity. — Mus- 
ser V. Musser, 221 S.W. 46, 281 Mo. 649. 

App. 1883. A gift to promote the public 
good by encouraging learning, science, and 
the useful arts, is a charity. — State ex rel. 
Hudson V. Academy of Science, 13 Mo. App. 
213. 

^=913. ._ Promotioii of religloii. 

Sup. 1913. A grant of property to trus- 
tees to furnish a site for a church is a chari- 
table trust— -Mott V. Morris, 155 S.W. 434, 249 
Mo. 137. 

Sup. 1914. A gift of residue in trust for 
the purchase and maintenance of a parsonage 
and a church edifice “and secondarily for the 
general advancement of Christianity” held a 
gift to a charitable use and valid. — Sandusky 
V. Sandusky, 168 S.W. 1150, 261 Mo. 351. 

Sup. 1916. Gift to foreign and home mis- 
sion boards of Southern Baptist Convention, 
and to State Board of Missions, ns constitut- 
ed by General Association of Baptist Church- 
es of State, lirld to create a public charity, 
to disseminate their principles and practic- 
es. —Cummings V. Dent, 189 S.W. 1161. 

Sup. 1928. Bequest of property to church 
for church house held gift for “charitable use” 
or “public trust.” — Ilarger v. Barrett, 6 S.W. 
(2d) 1100, 319 Mo. 633. 

English statute, under which donation 
for repair of church created charitable use, 
held imrt of common law. — Id. 

Will bequeathing property to Baptist 
Church on death of testator’s widow and 
son without further issue created charitable 
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use, vesting property in church on condition 
named. — Id. 

— — Public inatitntionc and im« 
proTcments. 

See ewplanaiion, page Hi. 

— — Care or improTcmciit of bur- 
ial KTonnds or lots. 

Sup. 1911. Where testator created a 
trust of 500 acres of land to maintain a public 
burying ground, it was not affected by the 
fact that the will directed that the cemetery 
should include a private burying ground in 
which testator’s father, mother, and certain 
of their descendants were buried, the title to 
which was not in testator, so that, unless the 
trustees were able to secure the same. It 
could not be included in the cemetery pro- 
vided for. — Stewart v. Coshow, 142 S.W. 
283, 238 Mo. 662. 

Where testator left his property to trus- 
tees to establish a cemetery for the l^mefit of 
testator’s “large circle of relatives and 
friends,” testator’s intent was to establish a 
public cemetery, and not a private burying 
ground. — Id. 

Const, art. 2, § 8, authorizes the creation 
of corporations to hold title to church edifices, 
parsonages, and cemeteries. Article 30, § 6, 
exempts cemeteries from taxation in the 
same connection with the exemption of prop- 
erty used exclusively for religious worship 
for schools, and for purposes purely charita- 
ble. Rev. St. 1909, S 3435, authorizes the 
formation of corporations for certain purpos- 
es, including any association formed to pro- 
vide for some good in the way of benevolence 
useful to the public, specifying in that con- 
nection any association fornuKi for religious 
purposes, or to provide or maintain a ceme- 
tery, and, after enumerating other puriioses, 
concludes “and in general, any association, 
society, company, or organization which tends 
to the public advantage in relation to any 
or several of the objects above enumerated.” 
Held, that the purposes for which charitable 
trusts may be created, ns specified in the Eng- 
lish Statute 43 Elizabeth, c. 4, were not ex- 
clusive, and that under such Constitution and 
statutory provisions a trust to establish and 
maintain a cemetery was valid and enforcea- 
ble as a charitable use. — Id. 

— Prayers or masses. 

Sec explanation, page in. 

^=917. Certainty as to property. 

Sup. 1879. Obscurity in the language of 
a bequest for a recognized charity will not 


be suffered to defeat the purpose of the tes- 
tator. — First Baptist Church v. Robberson, 
71 Mo. 326. 

^=»18. Necessity of trustee. 

Sup. 1919. In the creation of charitable 
trusts there must be a separation of the legal 
estate from the beneficial enjoyment indi- 
cated by words of donor, to prevent a merger. 
—Robinson v. Crutcher, 209 S.W. 104, 277 
Mo. 1. 

Where testator by his will bequeathed the 
residue of his property to the capital of town- 
ship school fund, to the capital of public 
school fund, and to the capital of state school 
fund, no trust was created because of failure 
to designate a trustee capable of taking. — Id. 

In view of Rev. St. 1909, § 583, a court 
of equity, in order to sustain a trust in a 
will cannot go to the extent of incorporating 
into the will the names of the donees who 
would take legal title to the funds beejueathed. 
—Id. 

Certainty as to trnitees or donees. 

Sup. 1919. Where testator bequeathed 
the residue of his estate to the capital of a 
township, county, and state public school 
fund, and directed his executor to pay the 
property over to the lawful custodians of 
such funds, such direction was insuflicient 
as a designation of the don(H‘s of the prop(*rty 
under a charitable trust. — Robinson v. 
Crutcher, 209 8.W. 104, 277 Mo. 1. 

Where testator becpiea tiled th(» residue 
of his estate to the capital of a county school 
fund, the names of the judges of the county 
<*ourl could not be inserted as custodians of 
the property; a charitable trust not having 
bei*n sufficiently created to make applicable 
the provisions of Rev. St. 1909, § 3747. — Id. 

Sup. 1927. Befiuest to German Red 
Cross for relief of widows, orphans, and in- 
valids of World War will not fail because 
Red Cross Society named did not exist. — In 
re Rahn’s Estate, 291 S.W. 120, 316 Mo. 492, 
51 A. L. R. 877, certiorari denied Martin v. 
Ahrens, 47 S. Ct. 591, 274 U. S. 745, 71 L. 
Ed. 1325. 

Capacity of trasteei or dooeeu to 
take. 

(1). Capacity In general. 

App. 1881. Discontinuance of functions 
of charitable society. See Soldiers’ Orphans’ 
Home V. Wolff, 10 Mo. App. 696, memoran- 
dum. 
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^=:>20 (2). Corporations. 

Sup. 1014. Gift in trust for a church 
corporation held not invalid on the ground 
that the corporation was not authorized by 
law to hold title to a trust fund. — Sandusky 
V. Sandusky, 168 S.W. 1150, 261 Mo. 351. 

Sup. 1916. In a suit to secure legal title 
to real estate, members of a religious order 
incorporating under Rev. St. 1899, § 1397, 
now Rev. St. 1909, § 3435, to maintain such 
religious order, and in co-operation therewith 
to perform benevolent works, held not to be 
a “ndigious corporation,*’ within Const, art. 
2, § 8, and article 10, § 21. — Society of Helpers 
of Holy Souls V. Law, 186 S.W. 718, 267 Mo. 
667. 

In a suit to secure legal title to real es- 
tate, members of a religious order, lneori)orat- 
ing under Rev. St. 1899, § 1397, now Rev. St. 
1909, § 343r), to maintain such religious order 
and in co-operation therewith to perform be- 
nevolent works, held to be a biaievolent cor- 
poration. — Id. 

In articles of a benevolent corporation 
stating its purpose to maintain a certain re- 
ligious order, and “in connection with same” 
to perform benevolent works, the words “in 
connection with same” mean in co-oi)eratlon 
with such religious order. — Id. 

^1=920 (3). Voluntary on Incorporated aa- 
•loclatlonii. 

Sup. 1879. Under Const. 1865, art. 1, § 
13, prohibiting gifts, sales, or devises of land 
or of chattels for the use, benelit, or support 
of any minister or of any church, except in 
accordance with section 12 of the article, 
which permits a gift, stile, or devise of one 
acre of ground in a town or city, a bequest of 
$5,000 for the purposes of a church building, 
and of $1,000 for the support of a minister, 
is void. — First Baptist Church v. Robberson, 
71 Mo. 326. 

Sup. 1887. Where the purpose of an or- 
ganization would properly be termed a char- 
ity, a gift to it will not fail because it was 
not Incorporated until after the gift was 
made. — Missouri Historical Soc. v. Academy 
of Science, 8 S.W. 346, 94 Mo. 459. 

Sup. 1890. Although ordinarily there 
must be a devisee in existence capable of 
taking in order to make the devise a valid one, 
yet a charitable devise or bequest will be up- 
held and enforced, although it is made to a 
voluntary unincorporated association. — Lilly 
V. Tobbein, 15 S.W. 618, 103 Mo. 477, 23 Am. 
St. Rep. 887. 


Sup. 1916. There is no principle of law 
which forbids a charitable gift to an unin- 
corporated religious body or any of its or- 
ders, whether it be Protestant or Catholic. — 
Society of Helpers of Holy Souls v. Law, 186 
S.W. 718, 267 Mo. 667. 

Sup. 1917. A devise to an orphan asylum 
is not void for indefiniteness of beneficiary, 
where there was an orphan asylum of that 
name known to the testator and to which he 
had made contributions, though it was unin- 
corporated. — Schneider v. Kloepple, 193 S.W. 
834, 270 Mo. 389. 

Sup. 1919. Under Rev. St. 1909, § 3746, 
a county court may act as a trustee of a char- 
itable trust. — Robinson v. Crutcher, 209 S.W. 
104, 277 Mo. 1. 

Sup. 1928. Unincorporated church held 
empowered to receive property bequeathed to 
it in will, and could appoint trustees to dis- 
pose thereof a^f directed in will. — Harger v. 
Barrett, 5 S.W.(2d) 1100, 319 Mo. 633. 

^=::»20 (4). AsBOclatlonii or corporation* to 
be created or Incorporated. 

Sec explanation^ page Hi, 

^S 920 (5). Muulclpnl bodle* or corpo- 
ration*. 

Sup. 1860. A testator gave an equal un- 
divided third of all his property to the city of 
St. Louis, in Missouri, in trust, to constitute 
a fund to furnish relief to all poor emigrants 
and travelers coming to St. Louis on their 
way bona fide to settle in the West. The tes- 
tator left a large estate, the greater part of 
which consisted of lands situate in St. Louis 
county, beyond the limits of the city, ffeld^ 
that the devise was valid; that the city of 
St. Louis was capacitated to take all the prop- 
erty embraced within the terms of the will, 
upon the trusts therein indicated, and to ad- 
minister said trusts, subject to the control of 
a court of eiiuity. — Chambers v. City of St. 
Louis, 29 Mo. 543. 

Municipal corporations may take and 
hold property in trust for charitable uses. 
—Id. 

Sup. 1892. Municipal corporations may 
take and hold property in trust for charitable 
uses. — Barkley v. Donnelly, 19 S.W. 305, 112 
Mo, 561. 

^=s»21. Certainty a* to benefioiarles. 

Construction us to beneficiaries, see post, ^ 
34. 
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^s»2t (!>• In ipenernl* 

Sup. ludefinitenesH as to the in- 

dividual recipients of the bounty is one of 
the elements of a charitable trust; other- 
wise it would be a private trust. — Buckley 
V. Monck, 187 S.W. 31. 

Sup. 1028. Ordinarily trust for benefit 
of indefinite number is void. — Dickey v. Vol- 
ker, 11 S.W.(2d) 278, certiorari denied (1929) 
49 S. Ct. 252, 279 U. S. 839, 73 L. Ed. 986. 

<Ss»21 (2). Benellclnrtea to be deailvnated 
by' trnatees or donees. 

Sup. 1876. Bequests for purposes of be- 
nevolence and general liberality, such as 
the trustee shall apportion or direct, cannot 
be supported, either as general trusts or for 
charitable uses. — Schmucker’s Estate v. Reel, 
61 Mo. 592. 

Sup. 1887. A gift to a trustee or the ex- 
ecutor to dispose of the property among such 
charitable and benevolent institutions or cor- 
porations in a particular city as he shall 
choose, is not void for uncertainty as to the 
beneficiaries. — Howe v. Wilson, 3 S.W. 390, 
91 Mo. 45, 60 Am. Rep. 226. 

Sup. 1890. A bequest to such charitable 
purposes as trustees may deem best Is suffi- 
ciently definite. — Powell v. Hatch, 14 S.W. 
49, 100 Mo. 592. 

Sup. 1894. In gifts to a charitable use, 
mere obscurity or indefiniteness will not nec- 
essarily defeat the trust; but they will be 
upheld where they are made to a charity gen- 
erally, if there is a trustee with power to 
make them definite and certain. — Sappington 
V. Sappington School Fund Trustees, 27 S.W. 
356, 123 Mo. 32. 

The owner of property conveyed it by a 
trust deed, and directed that the interest 
accruing thereon should be annually expend- 
ed by the trustees in the education of “the 
most necessitous poor children” in the coun- 
ty in which he resided, and further directed 
that, in the event that the school funds of 
the state should become sufficient to educate 
all the poor children of the county, the board 
of trustees were authorized and rcHpiested to 
apply the interest of said fund “to such other 
objects of charity in said county as in their 
judgment may l>e most needy.” //cZd, that 
the latter provision of the deed was valid. 
—Id. 

^s»21 (3). GtftM for relief of poor, unfor* 
tniiAte, or Inllriii. 

Sup. 1892. Testator’s will devised a cer- 
tain tract of land to the city for the erection 


of an orphan asylum, and further directed 
than an opera house be built on certain oth- 
er lots, all profits of which should be applied 
to the support of the asylum. The will then 
directed that, after the devises and bequests 
hereinbefore made, and after the completion 
of the opera house, the remainder of the es- 
tate should be applied to building a religious 
school; and another item provided that, if 
the estate should be insufficient to build the 
opera house and reserve the tract for the 
orphan asylum, the executors should sell the 
lots and the tract, together with other re- 
maining property, and out of the proceeds 
purchase another site for the opera house and 
orphan asylum, and build thereon such an 
opera house and asylum as the means will 
permit of. Held, that the trust on which 
the tract and the lots were devised was not 
void on the ground that the beneficiaries were 
not suflflciently definite and certain. — Bark- 
ley V. Donnelly, 19 S.W. 305, 112 Mo. 561. 

Sup. 1911. A devise to designated trus- 
tees “in trust for the purpose of erecting and 
maintaining thereon a hospital for sick and 
Injured persons without distinction of creed, 
under the auspices of the Methodist Episco- 
pal Church South of the United States or 
its successor, under such rules and regula- 
tions as the trustees and their successors shall 
from time to time establish and maintain,” 
Is not invalid as a public charity, on the 
ground that it is Indefinite as to the selection 
of the objects of the charity. — Buchanan v. 
Kennard, 136 S.W. 415, 234 Mo. 117, 37 L. 

R. A. (N. S.) 993, Ann. Cas. 1912D, 50. 

Sup. 1927. Bequest to German Red 
Cross for relief of widows, orphans, and in- 
valids of World W’ar will not fail because 
beneficiaries are too indefinite.— In re Rahn’s 
Estate, 291 S.W. 120, 316 Mo. 492, 51 A. D R. 
877, certiorari denied Martin v. Ahrens, 47 

S. Ct. 591, 274 U. S. 745, 71 L. Ed. 1325. 

Sup. 1928. Legacy to named person for 
poor, homeless children held valid as not be- 
ing too vague and uncertain. — St. Louis Un- 
ion Trust Co, V. Little, 10 S.W.(2d) 47. 

^s»21 (4). Glfta for promotion of edncn* 
tlon. 

See explanation, page Hi, 

$s»21 (B)» Gifts for promotion of rellprlon. 

Sup. 1907. A devise of property to the 
“Methodist E. Church, South, and mission- 
ary cause,” was void and of no effect for be- 
ing indefinite and uncertain.— Board of Trus- 
tees of Methodist Episcopal Church, Souths 
V. May, 99 S.W. 1093, 201 Mo. 360. 
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Sup. 1916. Where 7 out of 17 of a re- 
ligious order incorporate, using the name of 
the order as the corporate name, a devise to 
the name by which both the order and the 
corporation are known will pass title to one 
of them. — Society of Helpers of Holy Souls 
V. Law, 186 S.W. 718, 267 Mo. 667. 

Sup. 1928. Uncertainty as to individual 
to whom benefit of public use created by be- 
quest of property for unincorporated church 
may reach will not defeat gift. — Harger v. 
Barrett, 6 S.W.(2d) 1100, 319 Mo. 633. 

Bequest to particular Baptist Church for 
church house held not rendered uncertain be- 
cause made to church. — Id. 

App. 1879. Where it appears that plain- 
tiffs accepted a trust and held the trust prop- 
erty for a voluntary association of persons, 
that they might have a place of religious wor- 
ship and resort to it as usual for such pur- 
jwse, the doctrines of equity, unaffected by 
the statute of uses, have a legitimate sphere 
of operation, and the purpose of the grant 
will be carried out by the preservation of the 
trust. The trust is of the class of charitable 
trusts, and it is a peculiarity of such trusts 
that equity will hold the gifts to be good, 
when, if they were for other purposes, they 
would be considered void on account of the 
uncertainty of the persons for whose benefit 
they were intended. — ^Bredell v. Alexander, 
8 Mo. App. 110. 

^=»82. Certainty as to pnrposo of gift. 

^=>22 (1). Certainty In general. 

Sup. 1922. The object and purpose of a 
charitable trust created by a devise must be 
clear, definite, and certain. — National Board 
of Christian Women’s Board of Missions of 
Christian Church of the U. S. v. Fry, 239 S.W. 
519, 293 Mo. 399. 


after the widow’s death. — Hadley v. Forsee, 
101 S.W. 59, 203 Mo. 418, 14 L. R. A. (N. S.) 
49. 

Sup. 1928. Residuary bequest to charita- 
ble uses and purposes to be determined by 
exec‘utor held void for uncertainty. — Wentura 
v. Klnnerk, 5 S.W.(2d) 66, 319 Mo. 1068. 

^s:>22 (3). Gifts for relief of poor or nn- 
fortunate. 

Sup. 1911. A bequest to trustees and 
their successors forever, in trust for the 
purpose of erecting and maintaining a hos- 
pital for sick and injured persons without 
distinction of creed under the auspices of the 
Methodist Episcopal Church, or its successor, 
and under such rules and regulations as said 
trustees or their successors may from time 
to time establish, is invalid as a private 
charity, as its objects are Indefinite, vague, 
and uncertain. — Biu'hanan v. Kennard, 136 S. 
W. 415, 234 Mo. 117, 37 L. R. A. (N. S.) 993, 
Ann. Cas. 19121), 50. 

^=s>22 (4). Gifts for promotion of educa* 
tion. 

See explanation, page Hi. 

^=»22 (S). Gifts for promotion of ro- 
llalon. 

Sup. 1914. Gift in trust to churches for 
the repair and maintenance of parsonages 
and church edifices “and secondarily for the 
general advancement of Christianity” held 
sufficiently certain as to purpose to sustain 
the gift. — Sandusky v. Sandusky, 168 S.W. 
1150, 261 Mo. 351. 

Sup. 1917. A trust declared for “mis- 
sionary purposes” for the propagation of re- 
ligion has as its subject and object synony- 
mous terms, but such fact does not militate 
against its validity if the creator’s purpose 
may be definitely determined. — Jones v. Pat- 
terson, 195 S.W. 1004, 271 Mo. 1, L. R. A. 
1917F, 660. 


^s»22 (2). Purpose discretionary wltb 
trustee. 

Sup. 1907. Testator bequeathed all his 
property to his wife for life, she, after pro- 
viding for her own wants, to give such 
amounts to testator’s relations as she might 
think proper, and the balance to advance the 
cause of religion and promote the cause of 
charity in such a manner as the wife might 
think would be most conducive to carrying 
out testator’s wishes, with authority to lease 
and sell property for the benefit of the es- 
tate. Held, that such provisions were Insufil- 
cient to constitute a valid public charity, 
which could be enforced by a court of equity 


A testamentary trust created for mission- 
ary purposes for the propagation of the Chris- 
tian religion “in the name of my dear Saviour 
and for the salvation of souls,” is too indefi- 
nite for enforcement, and is void. — Id. 

Certainty as to manner of ezeent- 
ing tmst. 

Sup. 1892. Testator’s will devised a cer- 
tain tract of land to the city for the erection 
of an orphan asylum, and further directed 
that an opera house be built, on certain oth- 
er lots, all profits of which should be applied 
to the support of the asylum. The will then 
directed that, after the completion of the 
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^S92t <t). In frenernl* 

8up. 1916. Iu(1e6nitenes» as to the in- 
dividual recipients of the bounty is one of 
the elements of a charitable trust; other- 
wise it would be a private trust. — Buckley 
V. Monck, 187 S.W. 31. 

Sup. 1928. Ordinarily trust for benefit 
of indefinite number is void. — Dickey v. Vol- 
ker, 11 S.W.(2d) 278, certiorari denied (1929) 
49 S. Ct. 252, 279 U. S. 839, 73 L. Ed. 986. 

i2). Beneflclnrles to be dealirnnted 
by trnateee or donees. 

Sup. 1876. Bequests for purposes of be- 
nevolence and general liberality, such as 
the trustee shall apportion or direct, cannot 
be supported, either as general trusts or for 
charitable uses. — Schmucker’s Estate v. Reel, 
61 Mo. 592. 

Sup. 1887. A gift to a trustee or the ex- 
ecutor to dispose of the property among such 
charitable and benevolent institutions or cor- 
porations in a particular city as he shall 
choose, is not void for uncertainty as to the 
beneficiaries.— Howe v. Wilson, 3 S.W. 390, 
91 Mo. 45, 60 Am. Rep. 226. 

Sup. 1890. A bequest to such charitable 
purposes as trustees may deem best is suffi- 
ciently definite. — Powell v. Hatch, 14 S.W. 
49, 100 Mo. 592. 

Sup. 1894. In gifts to a charitable use, 
mere obscurity or indefiniteness will not nec- 
essarily defeat the trust; but they will be 
upheld where they are made to a charity gen- 
erally, if there is a trustee with iiower to 
make them definite and certain. — Sappington 
V. Sappington School Fund Trustees, 27 S.W. 
356, 123 Mo. 32. 

The owner of property conveyed it by a 
trust deed, and directed that the interest 
accruing thereon should be annually expend- 
ed by the trustees in the education of “the 
most necessitous poor children” in the coun- 
ty in which he resided, and further directed 
that, in the event that the school funds of 
the state should become sufilcient to educate 
all the poor children of the county, the board 
of trustees were authorized and requested to 
apply the Interest of said fund “to such other 
objects of charity in said county as in their 
Judgment may be most needy.” Held, that 
the latter provision of the deed was valid. 
—Id. 

^=921 (3). Gifts for relief of poor, mtfor- 
tiinote. or Inflrni. 

Sup. 1802. Testator’s will devised a cer- 
tain tract of land to the city for the erection 


of an orphan asylum, and further directed 
than an opera house be built on certain oth- 
er lots, all profits of which should be applied 
to the support of the asylum. The will then 
directed that, after the devises and bequests 
hereinbefore made, and after the completion 
of the opera house, the remainder of the es- 
tate should be applied to building a religious 
school; and another item provided that, if 
the estate should be insufficient to build the 
opera house and reserve the tract for the 
orphan asylum, the executors should sell the 
lots and the tract, together with other re- 
maining property, and out of the proceeds 
purchase another site for the opera house and 
ori)hun asylum, and build thereon such an 
opera house and asylum as the means will 
permit of. Held, that the trust on which 
the tract and the lots were devised was not 
void on the ground that the beneficiaries were 
not sufficiently definite and certain. — Bark- 
ley V. Donnelly, 19 S.W. 305, 112 Mo. 561. 

Sup. 1911. A devise to designated trus- 
tees “in trust for the purpose of erecting and 
maintaining thereon a hospital for sick and 
injured persons without distinction of creed, 
under the auspices of the Methodist Episco- 
pal Church South of the United States or 
its successor, under such rules and regula- 
tions as the trustees and their successors shall 
from time to time establish and maintain,” 
is not invalid as a public charity, on the 
ground that it is indefinite as to the selection 
of the objects of the charity. — Buchanan v. 
Kennard, 136 S.W. 415, 234 Mo. 117, 37 L. 

R. A. (N. S.) 993, Ann. Cas. 1912D, 50. 

Sup. 1927. Bequest to German Red 
Cross for relief of widows, orphans, and in- 
valids of World IVar will not fail because 
beneficiaries are too indefinite. — In re Rahn’s 
Estate, 291 S.W. 120, 316 Mo. 492, 51 A. L. R. 
877, certiorari denied Martin v. Ahrens, 47 

S. Ct. 591, 274 U. S. 745, 71 L. Ed. 1325. 

Sup. 1928. Legacy to named xierson for 
poor, homeless children held valid as not be- 
ing too vague and uncertain. — St. Louis Un- 
ion Trust Co. V. Uttle, 10 S.W.(2d) 47. 

^s»21 (4), Gifts for promotion of eduen- 
tion. 

See explanation, page Hi, 

^s»21 (6). Gifts for promotion of rellurion. 

Sup. 1907. A devise of property to the 
“Methodist B. Church, South, and mission- 
ary cause,” was void and of no effect for be- 
ing indefinite and uncertain. — Board of Trus- 
tees of Methodist Episcopal Church, South, 
V. May, 99 S.W. 1093, 201 Mo. 360. 


This Digest is compiled on the Key-Number System* For explanation, see page lit 


i MD— 569 


CHARITIES 


t»23 


SHp. 1916. Where 7 out of 17 of a re- 
ligious order Incorporate, using the name of 
the order as the corporate name, a devise to 
the name by which both the order and the 
corporation are known will pass title to one 
of them. — Society of Helpers of Holy Souls 
V. Law, 186 S.W. 718, 267 Mo. 667. 

Sup. 1928. Uncertainty as to Individual 
to whom benefit of public use created by be- 
quest of property for unincorporated church 
may reach will not defeat gift. — Harger v. 
Barrett, 5 S.W.(2d) 1100, 319 Mo. 633. 

Bequest to particular Baptist Church for 
church house held not rendered uncertain be- 
cause made to church. — Id. 

App. 1879. Where It appears that plain- 
tiffs accepted a trust and held the trust prop- 
erty for a voluntary association of persons, 
that they might have a place of religious wor- 
ship and resort to it as usual for such pur- 
pose, the doctrines of equity, unaffected by 
the statute of uses, have a legitimate sphere 
of operation, and the purpose of the grant 
will be carried out by the preser\’ation of the 
trust. The trust is of the class of charitable 
trusts, and it is a peculiarity of such trusts 
that equity will hold the gifts to be good, 
when, if they were for other purposes, they 
would be considered void on account of the 
uncertainty of the persons for whose benefit 
they were intended. — Bredell v. Alexander, 
8 Mo. App. 110. 

^=»22. Certainty ai to purpose of gift. 
^s»22 (1). Certainty in general. 

Sup. 1922. The object and purpose of a 
charitable trust created by a devise must be 
clear, definite, and certain. — National Board 
of Christian Women’s Board of Missions of 
Christian Church of the U. S. v. Fry, 239 S.W. 
519, 293 Mo. 399. 


after the widow’s death. — Hadley v. Forsee, 
101 S.W. 59, 203 Mo. 418, 14 L. R. A. (N. S.) 
49. 

Sup. 1928. Residuary bequest to charita- 
ble uses and purposes to be determined by 
executor held void for uncertainty. — Wentura 

V. Klnnerk, 6 S.W.»2d) 66. 319 Mo. 1068. 

<$s»22 (3). Gifts for relief of poor or nn- 
fortnnate. 

Sup. 1911. A bequest to tru.stees and 
their successors forever, in trust for the 
purpose of erecting and maintaining a hos- 
pital for sick and injured persons without 
distinction of creed under the auspices of the 
Methodist Episcopal Church, or its successor, 
and under such rules and regulations as said 
trustees or their successors may from time 
to time establish, is invalid as a private 
charity, as its objects are indefinite, vague, 
and uncertain. — Biu'hanan v. Kennard, 136 S. 

W. 415, 234 Mo. 117, 37 L. R. A. (N. S.) 993, 
Ann. Cas. 1912D, 50. 

^=:»22 (4). Gift* for promotion of ednca* 
tlon. 

See explanation, page Hi, 

^=922 (5). Gift* for promotion of 
llfflon. 

Sup. 1914. Gift in trust to churches for 
the repair and maintenance of parsonages 
and church edifices “and secondarily for the 
general advancement of Christianity” held 
sufiiciently certain us to purpose to sustain 
the gift. — Sandusky v. Sandusky, 168 S.W. 
1150, 261 Mo. 351. 

Sup. 1917. A trust declared for “mis- 
sionary purposes” for the propagation of re- 
ligion has us its subject and object synony- 
mous terms, but such fact does not militate 
against its validity if the creator’s purpose 
may be definitely determined. — Jones v. Pat- 
terson, 195 S.W. 1004, 271 Mo. 1, L. R. A. 
1917F, 660. 


^=922 (2). Parpo*e dlaeretionary wttb 
tni*tee. 

Sup. 1907. Testator bequeathed all his 
property to his wife for life, she, after pro- 
viding for her own wants, to give such 
amounts to testator’s relations as she might 
think proper, and the balance to advance the 
cause of religion and promote the cause of 
charity in such a manner as the wife might 
think would be most conducive to carrying 
out testator’s wishes, with authority to lease 
and sell property for the benefit of the es- 
tate. Held, that such provisions were insuffi- 
cient to constitute a valid public charity, 
which could be enforced by a court of equity 


A testamentary trust created for mission- 
ary purposes for the propagation of the Chris- 
tian religion “in the name of my dear Saviour 
and for the salvation of souls,” is too indefi- 
nite for enforcement, and is void. — Id. 

^=923. Certainty as to manner of exeent- 
ing tmst. 

Sup. 1892. Testator’s will devised a cer- 
tain tract of land to the city for the erection 
of an orphan asylum, and further directed 
that an opera house be built, on certain oth- 
er lots, all profits of which should be applied 
to the support of the asylum. The will then 
directed that, after the completion of the 
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opera house, the remainder of the estate 
should be applied to building a religious 
school; and another item of the will pro- 
vided that if, after the several devises, the 
estate should be insufficient to build the opera 
house and reserve the tract for the asylum, 
then the executors should sell the lots and 
the tract, together with other remaining 
property, and out of the proceeds purchase 
another site for the opera house and orphan 
asylum, and build thereon such opera house 
and asylum as the means will permit of. 
II aid, that the trust on which the tra(*t and 
the lots were devised was not void on the 
ground that no means was provided nor 
authority given for the erection of the asylum. 
— Barkley v. Donnelly, 19 S.W. 805, 112 Mo. 
561. 

Sup. 1899. Where a definite charity is 
created the failure of the particular mode by 
which its dominant purpose is to be effectu- 
ated will not defeat the charity, for eciuity 
will substitute another mode. — Lackland v. 
Walker, 52 S.W. 414, 151 Mo. 210. 

Sup. 1911. A devise to designated trus- 
tees for the erection and maintenance of a 
hospital to be conducted “under the auspic- 
es of the Methodist Episcopal Church South 
of the XJnited States or its successor and 
under such rules and regulations as such 
trustees and their successors shall from tim'3 
to time establish and maintain” is not in- 
valid as a public charity on the ground that 
the objects for administering and carrying 
out the purposes of the gift are too indefi- 
nite. — Buchanan v. Kennard, 136 S.W. 415, 
234 Mo. 117, 37 L, li. A. (N. S.) 993, Ann. 
Cas. 1912D, 50. 

Acceptance by trustee or donee. 

Sec explanation^ page Hi, 

^=»25. Partial invalidity. 

See explanation, page Hi. 

^=:»26. Estoppel or waiver ae to defeote 
or objections. 

See explanation, page Hi. 

^=927. Persons entitled to question va- 
lidity of gift. 

Sup. 1916. Devise to name by which both 
a religious order and corporation passes ti- 
tle to order or corporation. — Society of Help- 
ers of Holy Souls V. Law, 186 S.W. 718. See 
Charities, ^21(5) in this Digest. 

^=928. Modification or revocation. 

Sup. 1916. In action to adjudge bequest 
to three named missions void on the ground 
that they had no legal existence, plaintiffs 


should make Attorney General, the represent- 
ative of public charities, a party, so that is- 
sue of their existence and capacity to take 
might be determined. — Cummings v. Dent, 189 
S.W. 1161. 

^=s>29. Nonuser or misuser. 

Sup. 1924. It was not a diversion or 
abandonment of the charitable and pious use 
for which property was conveyed to a Metho- 
dist Episcopal Church as a place of worship, 
for it to convey it in trust as a place of wor- 
shii) for the Methodist Episcopal Church, 
South. — First Methodist (>hurch of Poplar 
Bluff V. Berryman, 261 S.W. 73, 303 Mo. 475. 

^=^30. Duration and termination. 

Application of doctrine of cy pres, see post, 
<®=>37. 

Title acquired, see post, ®=»35. 

Sup. 1872. A testator donated certain 
lands to a particular church. The church 
built on the lands having burned down, held, 
that his heirs could not reclaim the lands on 
the ground that the trust had ceased. — Goode 
V. McPherson, 51 Mo. 126. 

Sup. 1912. The evidence to establish 
abandonment of a charitable use created by 
deed must be clear and conclusive. — Strother 
V. Barrow, 151 S.W. 960, 246 Mo. 241. 

Abandonment of a charitable use involves 
the elements of intent to abandon i)ermanent- 
ly and the physical fact of nonuser. — Id. 

Evidence held to support a finding that 
a charitable use created by a deed conveying 
land in trust for religious purposes was not 
abandoned. — Id. 

Sup. 1919. Where land was granted to 
trustees of the Methodist Episcopal Church 
South in trust to be used, kept, etc,, as a place 
of divine worship for the use of the ministry 
and membership of the church, on a sale of 
the land by the trustees of the church, the 
building being removed, the gift, being to 
charity, did not revert to the grantor. — Glaze 
V. Allen, 213 S.W. 784. 

Sup. 1929. Conveyance of lots in trust 
for erection of house of worship and parson- 
age held violated by trustees erecting busi- 
ness building on part of lots for rental pur- 
iwses and failing to erect parsonage. — Lewis 
V. Brubaker, 14 S.W.(2d) 982. 

Reversion of title on violation of terms 
of trust for religious purposes will not be 
granted in favor of purchasers from grantors. 


—Id. 
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Neither grantor of property for charita- 
ble use nor lieirs or grantees <*an claim re- 
verter on violation of terms of trust, unless 
condition in grant authorizes claim. — Id. 

App. 1881. Abandonment of incorpora- 
tion. See Soldiers’ Orphans’ Home v. Wolff, 
10 Mo. App. 59(3, memorandum. 

n. CONSTRUCTION, ADBnNISTRA- 
TION. AND ENFORCEMENT. 

Ct=>31. General rules of construction. 

^cc explanation, page Hi. 

Evidence to aid construction. 

See explanation, page Hi. 

^=^933. Trustees or donees. 

Sup. 1917. Where a testator devised 
real property to an orphan asylum, the cor- 
poration which conducted the asylum is en- 
titled to th(‘ i)roperty though it has a name 
difIVrent from the name of the asylum. — 
Schneider v. Kloepple, 19.‘> S.AV^ 8.‘34, 270 Mo. 
;iS9. 

C==>34. Beneficiaries. 

Sup. 190(3. A bequest for the benefit of 
poor children residing at or within two miles 
of the town of Liberty refers to the town as 
it existed at the time of the execution of the 
will, and not as it might afterwards be con- 
stituted. — ("row V. Clay Ckmnty, 95 S.W. .369, 
196 Mo. 234. 

A bequest for the education of “orphans 
or poor children” means orphans without es- 
tate to pay for such education and children 
whose parents are living, but are too poor to 
pay for it. — Id. 

Sup. 1916. Indefiniteness as to individ- 
ual recipients of bounty characterizes trust as 
charitable. — Buckley v. Monck, 187 S.W. 31. 
See Charities, ^21(1) in this Digest. 

App. 1928. Bequest under will of resi- 
due to trustees of named church, for support 
of superannuated preachers of named confer- 
ence, held payable to preachers supported by 
conference as a whole. — In re Aiken’s Estate, 
5 S.W.(2d) 662. 

$=»35. Property included and title or 
Interest acquired. 

Application of doctrine of cy pres, see post, 
®». 37 . 

Termination of charity, see ante, ^30, 

Sup. 1898. Where lands have been do- 
nated, and become vested in a trustee for 
eliaritable uses, neither the donor nor his or 


her heirs can ever reclaim It, and all right 
and interesl therein or thereto is gone forever. 
— Women’s (’hristian Ass’n v. Campbell, 48 S. 
W. 960, 147 Mo. 103. 

Sup. 1915. Provisions of a deed to an 
educational institution construed, and held 
that a condition subsequent w’as neither ex- 
pressed therein nor to be implied, and that the 
<'state conveyed in fee did not revert when the 
institution ceased to exist. — Catron v. Scar- 
ritt Collegiate Institute, 175 S.W. 571, 264 Mo. 
713. 

Sup. 1922. Devise to charita]»le institu- 
tion without reservation or limitation author- 
izing the executor to dispose of the property 
as he may think best and use the proceeds for 
the purpose of the charitable institution in 
the manner thought best by such institution 
held a clear gift, and not in the nature of a 
charitable trust. — National Board of Chris- 
tian Wcunen’s Board of Missions of Christian 
Church of the U. S. v. Fry, 239 S.W. 519, 293 
Mo. 399. 

C=>36. Purposes of gift. 

Alteration of charter, sch? post, C=»40. 

Sup. 1894. Testator left a fund in trust, 
the income to be spent “in the education of 
(he most necessitous poor children” in the 
county ; but if at any time the public funds 
should l)ecome sufficient to educate all the 
poor children of the county, then the income 
to be otherwise applied. It appeared that all 
the funds provided by law for the county for 
the past year maintained the school for less 
than seven months; that the seating capacity 
of the schools was less by over 2,(X)0 than the 
number of children of school age; that the 
deficit for the year was some .$6(X). Held, that 
the contingency had not occurred. — Sapping- 
ton V. Sappington School Fund Trustees, 27 
S.W. 356, 123 Mo. 32. 

Sup. 1996. The establishment of a sys- 
tem of free public schools to be supported by 
the state fund and by local taxation, but 
which was not compulsory on individual dis- 
tricts, and where school might be maintained 
for only part of the year, did not so c*ertaln- 
ly meet the purposes of a testator who left a 
bequest for the tuition and education of poor 
children under 16 years of age within a cer- 
tain district as^ to require the removal of the 
restrictions as to age and territory within 
which the fund might be applied.-^row v. 
Clay County, 95 S.W. 369, 196 Mo. 234. 

Sup. 1912. A charitable trust created by 
deed conveying land to trustees of a Presby- 
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terian church is not violated by a transfer of 
the property to a Universalist Church. — 
Strother v. Barrow, 151 S.W. 900, 24C Mo. 241. 

Where land conveyed to trustees of a 
Presbyterian church for religious purposes 
was conveyed by such trustees to the Univer- 
salist general conviction, without describing 
the business character of the grantee, the pre- 
sumption was that the conveyance was for 
religious purposes, so that the second grantee 
acquired title. — Id. 

^=937* Application of doctrine of oy 
pres. 

Termination of charity, see ante, ^30. 

Title acquired, see ante, ^35. 

Sup. 1872. Where lands arc vested in a 
corporation by devise for charitable purposes, 
and it is contemplated by the donor that the 
charity should last forever, the heirs can nev- 
er have the lands back again ; but, if it be- 
comes impossible to execute the charity as 
expressed, another charity will be substituted 
by the court so long as the corporation exists. 
— Academy of the VlsiUition v. Clemens, 50 
Mo. 167. 

Sup. 1875. Though, in consequence of 
the nonincorporation of the church, for whose 
benefit a grant of land is made, there is no one 
in esse, at the time of making the grant, capa- 
ble of receiving the trust, yet, the use being 
a charitable one, a court of equity, having as- 
certained the Intent of the grantor, will not 
allow the grant on that account to fail, but 
will see to its effectuation.— Schmidt v. Hess, 
60 Mo. 591. 

Sup. 1888. The doctrine of cy pres, as 
applied to charitable gifts and trusts, is not 
in force. — Missouri Historical Soc. v. Acad- 
emy of Science, 8 S.W. 346, W Mo. 459. 

Equity has power to decree a sale of real 
estate conveyed jointly to two charitable in- 
stitutions, for the purpose of erecting a build- 
ing thereon for their joint use, and to au- 
thorize each society to use its portion of the 
proceeds of sale in the erection of a separate 
building for its own purposes; it being im- 
practicable, from the location and surround- 
ings of the property, to build on and use it 
jointly, as intended by the donor, this power 
being the exercise of the equitable doctrine 
of cy pres, and inherent in a court of equity 
as part of its jurisdiction over trusts, inde- 
pendent of St. 43 Eliz. c. 4, concerning chari- 
ties. — Id. 

Sup. 1890. Where land dedicated as a 
cemetery is no longer used for that purpose 


the question will not be considered whether 
the land can be appropriated and used for 
other charitable purposes, germane to the 
original one, in accordance with the equitable 
doctrine of cy pres. — Campbell v. City of Kan- 
sas, 13 S.W. 897, 102 Mo. 826, 10 L. R. A. 593. 

Sup. 1898. By virtue of its jurisdiction 
over trusts and charities, equity may invoke 
the doctrine of cy pres to effectuate a devise 
of land for an orphan asylum by directing the 
trustee to sell such land, which is unsuitable 
in location, and ordering the application of 
the proceeds to the erection of a building for 
tho intended purpose on a tract of land else- 
w’here, which was donated for charitable pur- 
poses, the institution to be under the control 
and custody of an eleemosynary corporation 
having a like object.— Women’s Christian 
Ass’n V. Campbell, 48 S.W. 960, 147 Mo. 103. 

The difficulty of effectuating according to 
its terms a charitable trust which will call in 
force the doctrine of cy pres is only a reason- 
able one, and not such as to make the donor’s 
plan a physical Impossibility. — Id. 

A testamentary direction that, should the 
fund created for the erection of an orphan 
asylum be inadequate, certain lands devised 
for the site thereof should be sold, and a new 
site and building purchased with the pro- 
ceeds, does not prevent the application of the 
doctrine of cy pres by directing a sale of the 
land to provide funds for the erection of the 
building on lands held by a similar trust for 
a like purpose, where the growth of popula- 
tion has made the provision itself inadequate. 
—Id. 

Beginning with the earlier case of Cham- 
bers V. City of St. Louis, 29 Mo. 543, decided 
in 1860, there has been an unbroken line of 
decisions that the equity branch of the courts 
has authority and power to mold the form of 
a charitable devise or gift to suit the neces- 
sities of changed conditions and surroundings, 
and when it has been found beneficial to the 
charity to alien its land and vest the proceeds 
in other funds or in a different manner, it was 
competent for the court to direct such sale 
and investment so long as no diversion of the 
gift is permitted. — Id. 

Sup. 1899. It being the very essence of a 
charity that it shall endure forever, lands 
made the subject of a charitable trust are 
inalienable, unless by the terms of the trust 
express power is given the trustees to alienate 
them. — Lackland v. Walker, 52 S.W. 414, 151 
Mo. 210. 


This Digest is compiled on the Key-Number System. For explanation, see page 111. 


6MI>— 578 


CHARITIES 


«=»37 


Under an act of the Legislature provid- 
ing that *'it shall and may be lawful for’* a 
named person to devise to trustees certain 
described lands for the creation of a chari- 
table trust therein mentioned, and **by prop- 
er or apt words in said last will * • ♦ to 
provide that no absolute alienation shall ever 
be made of said lands,** or any portion of the 
same, by the trustee therein appointed, the 
provision as to alienation is not a binding 
legislative direction, but is permissive only, 
conferring a power on the creator of the trust, 
which it was apprehended there would other- 
wise be no right or authority to do. — Id. 

A will creating a charitable trust, and 
providing that the trustees shall not have the 
power to make any sale, conveyance, or dis- 
position of the real estate devised, except to 
lease it for a term not exceeding 60 years, 
with covenants for a perpetual renewal there- 
of, docs not deny the power of the trustees to 
alienate the real estate, as the method of 
leasing amounts to a substantial alienation, 
but merely limits the form of the alienation. 
—Id. 

Where at the time of testator’s death he 
was engaged in putting to a test his policy 
of lotting proix*rty on ground leases, and, in 
his devise to trustees of a charity, directed 
that they lease the property devised for the 
purpose of procuring a fund to endow the 
charity, and forbade any different alienation, 
and after his death there developed and be- 
came fixed a widespread conviction in the 
minds of the x)eople against accepting such 
ground leases, so that the trustees were un- 
able to lease the property, although adjacent 
property had been improved and was in great 
demand, and the directions of the testator 
have became impossible of observance, the 
court is authorized to vary the details of 
the administration of the charity, and di- 
rect a sale of the property. — Id. 

Where testator created a charitable trust, 
and provided that certain lands devised to the 
trustee should be leased for the purpose of 
providing a fund for the endowment of the 
charity, and denied to the trustees the right 
to otherwise alienate the same, and at the 
time of the execution of the wll the courts, 
in construing one of a similar nature which 
provided that the lands should be leased for 
terms not exceeding five years, had held, that 
the court had power, where conditions de- 
manded it, to authorize the execution of leases 
for a longer period, a case is presented for 
the practical application of the rule that 
testators are supposed to know the rules by 


which courts are guided in their administra- 
tion of the law, as well in the case of charities 
as in those of individuals, and the testator is 
conclusively taken to have impliedly agreed, 
that, if it should become impossible to ad- 
minister the trust in the manner proposed, 
the court might make any reasonable modi- 
fication of this scheme which might at any 
time become necessary. — Id. 

A statute authorizing the creation of a 
charitable trust by will, and a devise of lands 
to trustees, which shall l)e inalienable by such 
trustees, is to be construed to imply that the 
courts should have the siime power of ad- 
ministration over this charity which exists 
under the rules of equity Jurisprudence, and 
which they may exercise as to others; and, 
where conditions arise making it necessary in 
the administration of the charity, the court 
may decree the sale of such real estate. — Id. 

The power of a court of equity to change 
the form of the administration of a charity 
from that provided in the instrument creat- 
ing it is based on a change of circumstances 
I)ermaneut in its nature, making it substan- 
tially impossible to literally carry out or ob- 
serve the forms or details of administration 
prescribed, or making ib necessary to provide 
another form for administering the trust. 
—Id. 

In the absence of an express provision 
of a charitable trust making land purchased 
by trustees as an investment of surplus funds 
inalienable, such lands are not affected by a 
general provision restraining the alienation of 
trust lands, or by the rule that lands made 
the subject of a charitable trust are inalien- 
able.— Id. 

In determining whether lands made the 
subject of a charitable trust are alienable, a 
difference should be noted between lands 
actually used for the charity itself, and lands 
set apart in order to provide, by means of 
their income or use, a fund for the endow- 
ment of the charity, as the latter presents a 
question of administration. — Id. 

Sup. 1913. “Cy pres” is the doctrine of 
approximation In charitable trusts whereby 
the intent of a testator or grantor, which is 
impossible or impracticable literally, is car- 
ried out as near as possible. — Mott v. Morris, 
155 S.W. 434, 249 Mo. 137. 

Sup. 1915. On abandonment of a sec- 
tarian educational institution, a court of 
equity, applying the cy pres doctrine to a 
memorial trust fund to endow the president’s 
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chair should order it turned over for a like 
use to a like institution with which the former 
merged and it could not he used for a mem- 
orial church. — Catron v. Scarritt Collegiate 
Institute, 176 S.W. 571, 264 Mo. 713. 

Sup. 1919. Where testator bequeathed 
the residue of his property to the capital of 
a township, county, and state public school 
fund, but altogether failed to designate the 
trustee, the cy pres doctrine had no applica- 
tion ; no trust of any kind having l)een creat- 
ed by the will. — Robinson v. Crutcher, 209 
S.W. 101, 277 Mo. 1. 

Sup. 1920. In a suit by the trustee to 
have the court apply the cy pres to a trust 
fund <Teated by decedent in his will “to fur- 
nish relief to all poor emigrants, and travelers 
coming to St. Louis, on their way bona fide 
to settle in the West,*’ evidence held insiilii- 
cient to show a total or partial failure of the 
object for which the trust fund was created. 
— City of St. Louis v. McAllister, 218 S.W. 
312, 281 Mo. 26. 

Sup. 1924. If the objects of a charitable 
trust fail, and no general intention is dis- 
closed which could be administered in anoth- 
er way, the doctrine of cy pres is inapplicable. 
— City of St. Tiouis v. McAllister, 267 S.W\ 
425, 302 Mo. 152. 

Conditions. 

Sup. 1894. A testator provided that the 
income of a fund left by him in trust should 
be silent “in the education of the most neces- 
sitous poor children” in the county ; but, if 
at any time the public funds should bwome 
sutficient to educate all the poor children of 
the county, the income should be otherwise ap- 
plied. It appeared that all the funds provided 
by law for the county for the ixist year had 
maintained the school for less than seven 
months, that the seating capacity of the 
schools was less by 2,000 than the number of 
children of school age, and that there was a 
considerable deficit for the year. Held, that 
the contingency named in the bequest had not 
occurred. — Sapplngton v. Sappington School 
Fund, 27 S.W. 356, 123 Mo. 32. 

Sup. 1913. Where property was con- 
veyed to trustees for a site for a union church 
with the sole inhibition that the trustees of 
neither church could (ronvey away its interest 
for other than church puriwses, no condition 
subsequent or right to forfeiture which will 
cause the property to revert to the grantor or 
his heirs can be raised by implication. — Mott 
V. Morris, 155 S.W. 434, 249 Mo. 137. 


^=»39. Imeorporatlon and orcanisatlon 
of onarltable Booietiei. 

Sup. 1890. The Widows* & Orphans* 
Home Society of Missouri, incorporated under 
act approved March 19, 1866 (Sess. Acts 1866, 
p. 69), is a private corporation for such char- 
itable or l)eneficial purposes as are set out in 
the articles of association. — Tyree v. Bing- 
ham, 13 S.W. 952, 100 Mo. 461. 

App. 1884. Nature of a corporation, as 
being within Acts 1881, p. 87, relating to char- 
itable associations. See State v. Brawner, 15 
Mo. App. 597, memorandum. 

^=:»40. Franchises and powers of ohar- 
itable societies. 

C*hange in objects of charity, see ante, ®»36. 

Sup. 1S69. The trustees of an incorporat- 
ed eleemosynary institution have no author- 
ity to accept amendments to the charter which 
change the character and puriKise of the in- 
stitution, and divert the proi>erty from the 
uses which the giver designed, but only such 
amendments as may be necessary to adapt 
the management of the corporate affairs to 
changed conditions, or to enable the coriwra- 
tion to attain the objects of the founder by 
more appropriate means. — State ex rel. Pitt- 
man V. Adams, 44 Mo. 570. 

App. 1881. A charitable con)orat ion may 
take pay from such imi rents as are able to pay 
something for the supi>ort of their children. 
— dirls’ Industrial Home v. Fritchey, 10 Mo. 
App. 344. 

^=>41. Public aid. 

/8ec explanation, page Hi. 

^=94 1^. Statutory rcKulationa. 

See explanation, page Hi. 

C=»42. Supervision by public officers. 

See explanation, page Hi. 

^=943. Judicial supervision or adminis- 
tration. 

Sup. 1860. The court of chancery has 
jurisdiction over bequests to charitable uses 
by virtue of its original common-law powers, 
without claiming prerogative powers or in- 
voking the aid of St. 43 Ellz. — Chambers v. 
City of St. Louis, 29 Mo. 543. 

A municipal corporation may be com- 
pelled in equity to administer and execute a 
valid charitable trust imposed upon it. — Id. 

Sup. 1876. A testator gave to a benefi- 
ciary a specified sum, to be applied to a specif- 
ic purpose which Iw had explained to the ben- 


This Digest is compiled on the Key-Number System. For explanation, see page ill. 




6MD-675 CHARITIES «=»45(2) 


eflciary. He also gave to the same beneficiary 
an additional sum for another and specific 
charitable purpose, which the beneficiary un- 
derstood ; and the balance of the property 
the testator gave to the same beneficiary to 
apply in charity according to the beneficiary’s 
best discretion. The l)enefioiary was appoint- 
ed executor of the will. Held, that the ex- 
ecutor took the bcHiuests clotheil with a trust 
to carry out objects not defined or expressed 
in the will, and a court cannot carry them 
out. — Schmucker’s Estate v. Heel, Cl Mo. 592. 

Sup. 1886. The courts of this state have 
jurisdiction over all subjec'ls of charities and 
charitable devises and bequests, and such ju- 
risdiction is not dependent upon St. 48, Eliz. 
c. 4; for it is now conceded that courts of 
chancery had an inherent jurisdiction over 
charities before the enactment of that statute. 
— Howe V. Wilson, 8 S.W. 390, 91 Mo. 45, 00 
Am. Rep. 220. 

Sup. 1890. It is the duty of an attorney 
general or circuit attorney, under Rev. St. 
1879, § 984, to institute proct^edings by quo 
warranto against the Widows’ and Orphans’ 
Home Society of Missouri, incoriM)rated under 
Act March 19, 1800 (Sess. Acts imi p. 09), for 
misappropriation of its funds, on written 
complaint made to him on the affidavit of any 
credible person, showing reasonable cause to 
institute such proceedings, and memlx'rs of 
the corporation and contributors to the fund 
have no riglit to call on a court of equity to 
exercise its iK)wers for relief in such case, 
independent of the state, and, in face of the 
refusal of its representative, on their mere 
request and representation of the facts, to 
lend his countenance to the proceeding, in 
which he is made a part defendant. — Tyree 
V. Bingham, 13 S.W. 952, 100 Mo. 451. 

Sup. 1899. A charitable trust will be rec- 
ognized, protected, and enforctnl by the courts 
of chancery, without the aid of St. 48 Eliz. c. 4. 
—lackland v. Walker, 52 S.W. 414, 351 Mo. 
210 . 

Sup. 1911. Where a will creates a pub- 
lic charitable trust, and vests the title to the 
property and power of management and con- 
trol in trustees, a court of chancery may, at 
the instance of the Attorney General, on be- 
half of the people, or at the instance of some 
other proper party, protect the trust, and re- 
move or suspend unfaithful trustees, but or- 
ders made, on its own motion, for the appoint- 
ment of auditors with powers of visitation 
are in excess of Jurisdiction. — State ex rel. 
Heddens v. Rusk, 139 S.W. 199, 236 Mo. 201. 


In a suit to construe the powers conferred 
on trustees by a will creating a public chari- 
table trust, and to empower the trustees to 
borrow money with which to successfully 
maintain the trust, a provision in the decree 
that, during the existence of the indebtedness 
authorized, the trustees shall report to the 
court annually the financial condition of the 
trust, the amount of indebtedness paid, and 
the prospc'ct of the institution maintained by 
the trustees, is outside of the issues, and does 
not justify the <*ourt on its own motion to ap- 
point a board of auditors with duties of visita- 
tion. — Id. 

Sup. 1015. Where a will gives a trustee 
power to decide as to details in the discharge 
of the trust, court cannot substitute its own 
discretion for that of the trustee, until he is 
guilty of misconduct, or the trust becomes im- 
possible of execution, or is about to fail. — 
Sandusky v. Sandusky, 177 S.W. 390, 205 Mo. 
219. 

Sup. 1916. Court will appoint trustee 
and administer trust, on donor’s failure to do 
so, if court can determine his intent. — Buckley 
v. Monck, 187 S.W. 31. See Charities, ®=>47 
in this Digest. 

®=s>44. Visitation. 

See arplanationj page m. 

^=^945. Rights, duties, and liabilities of 
charitable societies and trns* 
tees. 

C=>4S (1). In aenernl. 

App. 1883. Discontinuance of functions 
of charitable society. See Soldiers’ Orphans’ 
Home V. Wolff, 10 Mo. App. 590, memorandum. 

(2). Liability for tortM. 

Sup. 1869. The city of St. Louis is not 
liable for the negligence and misfeasance of 
the officers and servants of the city hospital ; 
their duties being of a public and charitable 
nature.— Murtaugh v. City of St. Louis, 44 
Mo. 479. 

Sup. 1908. The Employes’ Hospital As- 
sociation of the Frisco Line, a corporation un- 
der the direct control of the St. Louis & San 
Francisco Railway Company, which under- 
takes to furnish medical treatment to em- 
ployes of said railroad in consideration of 
monthly payments made by them, is not a 
“charitable institution,” within the rule which 
exempts such Institutions from liability for 
negligence. — Phillli>s v. St. Louis & S. F. R, 
Co., Ill S.W. 109, 211 Mo. 419, 17 L. R. A. (X. 
S.) 1167, 124 Am. St. Rep. 786, 14 Ann. Cas. 
742. 
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Sup. 1920. In an action for personal in- 
juries, the charitable character of the de- 
fendant hospital clearly appearing from its 
articles of association, wherein its work Is ex- 
pressly referred to as Christian charity work, 
>vas for the court to pass upon, and not for the 
jury. — Nicholas v. Evangelical Deaconess 
Home and Hospital, 219 S.W. 643, 281 Mo. 
182. 

A charitable hospital is not liable in dam- 
ages to a pay patient for injuries suffered 
when nurse, a servant of the hospital, gave 
carbolic acid, instead of alcohol, for a rub; 
the doctrine of resj^ondeat sui)orior not apply- 
ing in such cases. — Id. 

Where charitable character of corporate 
hospital was established, a i>ay patient, who 
paid for all services and supplies, cannot re- 
cover for negligence of the hospital’s em- 
ploy6s; the charitable character of the in- 
stitution protecting it. — Id. 

App. 1903. A railroad’s relief depart- 
ment, supported by sums of money deducted 
from the wages of employes, and intended 
for the benefit of the employes who became 
sick or injured while in the comiwiny’s serv- 
ice, but the benefits of which such employes 
are not entitled to receive except on condi- 
tion of relieving the company from liability 
for negligence in causing the injury, is not a 
charity so as to relieve the department from 
negligence in selecting a physician to treat 
an injured employ^ w^ho was a member of 
such department. — Haggerty v. St. Louis, K. 
& N. W. R. Co., 74 S.W. 456, 100 Mo. App. 424. 

App. 1907. A private, or quasi private, 
charity is not liable for negligence of its em- 
ployes, or for its own negligence in selecting 
employes. — Adams v. University Hospital, 99 
S.W. 453, 122 Mo. App. 675. 

App. 1900. A charitable Institution, pub- 
lic or private, is not liable for its torts, though 
the person injured is Its employe. — Whittaker 
V. St. Luke’s Hospital, 117 S.W. 1189, 137 Mo. 
App. 116. 

^= 946 . Officers and agents of charitable 
societies. 

App. 1897. Although the act concerning 
the St. Louis Hoftse of Refuge, approved Feb- 
ruary 24, 1873, fails to prescribe and define 
the duties of the sui>erintendent, the name of 
the office itself indicates a superintending 
control and direction of the affairs of the In- 
stitution. — State ex rel. Bristol v. Walbrldge, 
69 Mo. App. 657. 


^=947. jradtcial appoiatuont of trastoos. 

Sup. 1916. A charitable trust being law- 
ful and sufficiently specific and definite to 
enable the court to execute it, it will name a 
trustee; the will having failed to do so. — 
Buckley v. Monck, 187 S.W. 31. 

If the use is so expressed in a charitable 
trust that the court may judge of the donor’s 
motive so as to give specific effect to his gen- 
eral directions, he failing to name a trustee, 
the court will appoint one and administer the 
trust. — Id. 

Sup. 1919. Where a charitable trust has 
been cremated, it will not be permitted to fall 
because a trustee has been erroneously or un- 
certainly designated, but the court in the exer- 
cise of its inherent equity Jurisdiction will 
api>oint one. — Robinson v. Crutcher, 209 S. 
W. 104, 277 Mo. 1. 

Sup. 1927. Equity will appoint trustee if 
necessary to prevent failure of charitable be- 
quest because trustee named is incaixible of 
taking or nonexistent. — In re Rahn’s Estate, 
291 S.W. 120, 316 Mo. 492, 51 A. L. R. 877, 
certiorari denied Martin v. Ahrens, 47 S. Ct. 
591, 274 U. S. 745, 71 L. Ed. 1325. 

^=>48. Admiaigtratioii and disposition 
of property or fnnds. 

^:s>4kS (1). In general. 

Sup. 1906. A decree authorizing a coun- 
ty court acting as trustee of a fund for the 
education of poor children within a certain 
district to cooperate with a public school dis- 
trict was not objectionable as authorizing the 
delegation of the trust to the school district. 
— Crow V, Clay County, 95 S.W. 369, 196 Mo. 
234. 

Where a testator made a bequest for the 
education of poor children under 16 years of 
age within a certain district, the application 
of the fund by co-operation with a public 
school district was not objectionable because 
it might incidentally lessen the burden of 
taxation upon the rich as well as the poor. 
—Id. 

Sup. 1911. Where real property was de- 
vised to trustees to establish and maintain 
a cemetery, it was not essential that they 
should organize a cemetery cori>oration to car- 
ry out such purpose, although they were au- 
thorized to do so by Rev. St. 1909, | 3435. — 
Stewart v. Coshow, 142 S.W. 283, 238 Mo. 
662. 

^ss>48 (2). Sale or leiuie of property. 

Sup. 1872. After a devise of lands was 
made to a corporation for a charitable use. 
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unforeseen oliicumstanoes transpired which 
isolated a part of the landa and rendered 
them totally unfit for the purposes designed 
by the testatrix. The corporation had ex^ 
pended a large amount for improving the 
lands, and was in debt for a portion of the 
expenditures. Held, that a court of equity 
had power to order the sale of that part of 
the land which had become isolated, and to 
direct the application of the proceeds to the 
payment of the debt. — Academy of the Visita- 
tion V. Clemens, 60 Mo. 107. 

Sup. 1099. When the court directs the 
alienation of property given by a testator to 
a charity, the alienation takes place, not by 
the trustees in the exercise of a power under 
the will, but by force of a decree of the court 
rendered in the exercise of Its judicial power 
of administration In respect to charitable 
trusts. — Lackland v. Walker, 62 S.W. 414, 151 
Mo. 210. 

Sup, 1913. Where property was granted 
to trustees of two religious denominations 
with the provision that the trustees of neither 
could transfer their interest for other than 
church purposes, the trustees of the two 
churches cannot, by uniting, transfer the 
propertv for other than church purposes. — 
Mott v.‘ Morris, 155 S.W. 434, 240 Mo. 137. 

In the absence of provisions to the con- 
trary, a gift to charity is one in perpetuity, 
and it cannot be conveyed except for the pur- 
poses of charitable use; there being no re- 
version to the grantor or his heirs. — Id. 

Sup. 1020. A decree ordering the sale of 
all the real estate of a charitable trust estate, 
and the reinvestment of the fund in high class 
bonds and securities, held erroneous, in view 
of evidence that the realty could not be sold 
for niore than 50 per cent, of its value. — City 
of St. Louis V. McAllister, 218 S.W. 312, 281 
Mo. 26. 

The power of a court of equity to author- 
ize the alienation of property belonging to a 
charitable trust should be exercised with cau- 
tion, and one of the prerequisites to the exer- 
cise of such power is that it shall clearly ap- 
pear that the proposed alienation is for the 
benefit of the charity. — Id. 

Sup. 1928. Unsuccessful bidder at sale 
of properties of public charitable trust held 
unauthorized to sue to set aside sale. — Dickey 
V. Volkqr, 11 S.W.(2(1) 278, certiorari denied 
49 S. Gt. 262, 270 U. S. 839, 73 L. Ed. 986. 

Managers and operators of properties of 
charitable trust held not disqualified from 
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purchasing such properttes from trustees. 
— Idi 

Facts alleged held not to show conspiracy 
between trustees and purchasers of proper- 
ties of public charitable trust in suit to sot 
aside sale. — Id. 

Hefusal of managers of properties of 
charitable trust to give information to bidder 
does not warrant setting aside sale by trus- 
tees. — Id. 

Trustees' refusal to furnish information 
as to value of properties of charitable trust 
held not ground for setting aside sale of prop- 
erties. — Id. 

Failure of trustees of public charitable 
trust to have inventory of projiertieS made 
and furnish copies to bidders docs not warrant 
setting aside sale. — Id. 

Trustees, selling properties of charitable 
trust, could refuse to give bidders information 
as to value of properties. — Id, 

Refusal by trustees selling properties of 
charitable trust to furnish statement of earn- 
ings was within their discretion. — Id. 

That properties of charitable trust were 
sold to operators and managers of properties 
does not ivarraut setting aside sale. — Id. 

That trustees selling properties of chari- 
table trust referred inquiries of bidders to 
operators of properties, who were also bid- 
ders, held not to warrant setting aside sale. 
—Id. 

Unsuccessful bidder at sale of properties 
of pu!)lic charitable trust, not requesting more 
time, cannot complain that insufficient notice 
was given. — Id. 

Facts held not to show that unsuccessful 
bidders at sale of properties of charitable 
trust offered more than successful bidder. — Id. 

Unsuccessful bidder at sale of properties 
of charitable trust, stipulat.ing that bid was 
not to be divulged, cannot complain of trus- 
tees’ refusal to disclose contents of bids. 
—Id. 

Trustees selling properties of charitable 
trust were not required to consider details 
of bids they could not accept. — Id. 

Courts cannot interfere with trustees’ 
power to manage and sell property of chari- 
table trust as authorized by testator, absent 
fraud, mismanagement, or incapacity. — Id. 


v-HARiriES 


Consult Pocket Port for later cases. For explanation, see page iU. 
0 MoD-37 



<a=»48(2) 


CHARITIES 


6 BID— 578 


Sale of properties of charitable trust will 
not be set aside, absent showing price is in- 
adequate and resale would probably result 
in higher price. — Id. 

Trustees selling properties of charitable 
trust have duty and discretion to pass on ad- 
equacy of security. — Id. 

Persons entitled to enforce oliaiv 
Itable trust. 

Sup. 1879. The fact that, under Const. 
1865, art. 1, § 12, a board of trustees is to 
transact the financial business of an eccle- 
siastical corporation, does not affect the rule 
that the coriK)ration itself is the proper party 
to bring suit in the furtherance of its inter- 
ests. — First Baptist Church v. Robberson, 71 
Mo. 326. 

Sup. 1890. Contributors to a charitable 
corporation, organissed to provide a home for 
the orphans and widows of confederate sol- 
diers from Missouri, not being ix*cuniarlly 
interested in, nor trustees of, the fund can- 
not maintain an action against the corpora- 
tion and its officers for nonuser or misuser 
of the franchise. — Tyree v. Bingham, 13 S.W. 
952, 100 IVIo. 451. 

Sup. 1928. Attorney General has sole 
right to sue for mismanagenumt or misuse of 
funds of public charitable trust; individual 
members of public having no such right. — 
Dickey v. Volker, 11 S.W. (2d) 278, certiorari 
denied 40 S. Ct. 252, 279 IJ. S. 839, 73 L. Ed. 
986. 

Those with special interest may enforce 
public charitable trust, or localized charity 
may be enforced by class suit. — Id. 

App. 1910. Under a will creating a trust 
fund for the purpose of building a chapel to 
be open to the free use of all “evangelical 
denominations” in the vicinity in which a 
chapel is to be erectefl, property owners in the 
vicinity have no such interest as will entitle 
them to sue to remove the trustee appointed 
by the will to carry out the trust because of 
his nonaction, as the beneficiaries are the 
denominations only. — Holman v. Renaud, 125 
S.W. 843, 141 Mo. App. 399. 

A trust created by will, which created a 
fund for the erection of a chapel for the free 
use of all the evangelical denominations in the 
vicinity in which it is to be erected, is not a 
public trust requiring suit to remove the 
trustee appointed in the will to carry out the 
trust to be brought by the Attorney General 
or prosecuting attorney, since there is no 


serious difficulty In determining who the bene- 
ficiaries are. — Id. 

^=»50. Aotiona for admlnistrotion or on* 
foroemont. 

Sup. 1879. Where the petition in an ac- 
tion to construe a will distinctly alleges that 
plaintiff is the beneficiary intended, defend- 
ant cannot raise the question of the uncer- 
tainty of designation of such beneficiary in 
the will by demurring to the petition. — First 
Baptist Church v. Robberson, 71 Mo. 326. 

Sup. 1898. A petition by a mere stranger 
to effectuate a charitable trust by the doc- 
trine of cy-pres, praying that the petitioner be 
directed to take custody of the institution 
provided for, may be deemed an acceptance 
of a proper decree in response to the attorney 
gcmeral’s answer, which directed plaintiff to 
take custody. — Women's Christian Ass’n v. 
Campbell, 48 S.W. 960, 147 Mo. 103. 

A donation and investiture in a trustee 
of lands for charitable uses extinguishes all 
interest of the donor and his heirs, and hence 
they are not necessary parties to a suit to 
effectuate the trust by a sale of the property. 
—Id. 

A decree directing the execution accord- 
ing to the cy-pres doctrine of a devise to a 
(haritable trust is not vitiated by the fact 
that plaintiff was a stranger to the will, and 
had no interest in the devise, where the at- 
torney general was made party defendant 
with Interested parties, and answered, admit- 
ting the bill, and praying the same relief. — Id. 

Sup. 1899. The heirs of a testator are 
not neces.sary parties to a suit by the trustees 
of a charitable trust praying for a decree 
relieving them from restraints upon their 
l>ower to alienate the trust property imposed 
by the will, where tlie will operated as an im- 
mediate devise of the property to the trus- 
tees, as the heirs had no interest therein. — 
Lackland v. Walker, 52 S.W. 414, 151 Mo. 
210 . 

Where the public is the beneficiary of a 
charitable trust, the attorney general is the 
only necessary party to a suit instituted by 
the trustees relating to their powers and du- 
ties. — Id. 

Sup. 1902. On the hearing of a bill by 
a trustee for a decree authorizing it to divert 
the trust fund under the (' '-pres doctrine, the 
court generally found all the Issues against 
all the prayers of plaintiff’s petition, but after- 
wards found specially that the relief prayed 
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might be advisable at some future time, and 
decreed that plaintiff be empowered to divert 
the trust fund as prayed at such future time 
ns the court should deem advisable, and ex- 
pressly “retained jurisdiction for the purpose 
of making further orders and decrees as might 
he proper.” Held^ that the decree was, in ef- 
fect, a final judgment for defendant, without 
prejudice to the subsequent bringing of an- 
other suit ; hence the attempted retention of 
jurisdiction was a nullity, conferring no pow- 
er to make a subsequent order in the same 
cause. — City of St. Louis v. Crow, 71 S.W. 
1»2, 171 Mo. 272. 

Sup. 190G. A trust created by a bequest 
for the tuition and education of poor children 
under the age of 1(1 within a certain district 
is perpetual, and in no event can revert to 
the testator’s heirs ; and hence they are not 
iKH'essary parties to a suit relating to the ad- 
ministration of the trust. — Crow v. Clay 
County, 95 S.W. 369, 196 Mo. 234. 

Sup. lt)13. An action under Rev. St 
1899, § 650, providing that a party in or out 
of posst'ssion may bring an action to deter- 
mine his right and title to land, is not a 
proper action in which to determine the ques- 
tion of the right of the trustees of a charita- 
ble trust to sell the trust property and adju- 
dicate the Interest of the grantor’s heirs. — 
Mott V. Morris, 155 S.W. 434, 249 Mo. 137. 

Sup. 1915. The heirs of a testatrix had 
no interest in a fimd given in valid trust for 


religious purposes, and were not necessary 
parties in a proceeding with reference to the 
proper application of the trust fund. — San- 
dusky V. Sandusky, 177 S.W. 390, 2)85 Mo. 
219. 

Sup. 1928. Attorney General held not 
improperly made party to church’s action to 
quiet title to property bequeathed to it, 
though failure to join Attorney General as 
party would not have been error. — Harger v. 
I^rrett, 5 S.W.(2d) 1100, 319 Mo. 033. 

Ap,p. 1902. Where a i)art of a certificate 
of deposit was given to the trustees of a 
church as a charitable trust, one of the trus- 
tees who procured the money with which to 
pay the excess between the certificate and 
the amount of the gift to the donor, was not 
a necessary party to a suit to enforce the 
trust — Farmers’ & Merchants* Bank v. Robin- 
son, 70 S.W. 372, 90 Mo. App. 385. 

Where a donor, owning a certificate of 
deposit for $3,282.14, indorsed an assignment 
of the entire certificate to the trustees of a 
church to which he desired to give $3,0(X) of 
the amount, and at the same time executed an 
instrument creating a charitable trust of such 
$3,000 in favor of the trustees, to be used 
for the benefit of the church, a court of equity, 
after the donor’s death, had power to en- 
force the trust in a suit between the donor’s 
executor and certain of his heirs and the 
donee to recover the amount of the certificate 
from the bank. — Id. 
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